GENERAL STATUTES _ 
OF = 
NortH CAROLINA 


ANNOTATED 


2004 IN TE RIM SUIPPLEMEN : . ae ae 


See December 2004 
Special Supplement for additional 


amendments to the General 
Statutes 


Digitized by the Internet Archive 
in 2024 with funding from 
State Library of North Carolina 


https://archive.org/details/generalstatuteso01 nort_51 


eta fh 5 rf S&P & 2 ae we f 
he OP Ore Pi Loewe ee F US * gh one tun rs ™ > 
asic: | itl TAO iaivies iit yey ty p> 
ee het temibnds ALY SHE Peat LEE RCRA EES 

ie Mean Al ¢* 

5 atassaei Al 4 NL. 


GENERAL STATUTES 
OF NORTH CAROLINA 


ANNOTATED 


2004 INTERIM SUPPLEMENT 


Volume 1 
Chapters 1 to 105 


CONTAINING GENERAL LAWS OF NORTH CAROLINA 
ENACTED BY THE GENERAL ASSEMBLY 


Prepared under the Supervision of 
THE DEPARTMENT OF JUSTICE 
OF THE STATE OF NorTH CAROLINA 
by 
the Editorial Staff of the Publishers 


@ 


LexisNexIs° 


QUESTIONS ABOUT THIS PUBLICATION? 


For EDITORIAL QUESTIONS concerning this publication, or REPRINT PERMISSION, please call: 
800-833-9844 


For CUSTOMER SERVICE ASSISTANCE concerning replacement pages, shipments, billing or other 
matters please call: 


Customer Service Department at 800-833-9844 
Outside the United States and Canada 518-487-3000 
FAX 518-487-3584 


For INFORMATION ON OTHER MATTHEW BENDER PUBLICATIONS, please call: 
Your account manager or 800-223-1940 
Outside the United States and Canada 518-487-3000 


Copyricut © 2004 


BY 
MatrHew Benper & Company, INc., 


A MEMBER OF THE LexisNexis GROUP. 


All rights reserved. 


LexisNexis and the Knowledge Burst logo are registered trademarks, and Michie is a 
trademark of Reed Elsevier Properties, Inc., used under license. Matthew Bender 
is a registered trademark of Matthew Bender Properties, Inc. 


45411-11 (interim supplement hardbound set) 
4660012 Gnterim supplement softbound set) 


ISBN 0-8205-9801-1 (interim supplement hardbound set) 
ISBN 0-8205-9800-3 (interim supplement softbound set) 


@ LexisNexis: 


Matthew Bender & Company, Inc. 
P.O. Box 7587, Charlottesville, VA 22906-7587 


www.lexisnexis.com 


(Pub.45350) (HB) 
(Pub.46405) (SB) 


Preface 


This Volume contains the general laws of a permanent nature enacted by the 
General Assembly at the 2004 Regular Session, which are within Chapters 
2004-1 through 2004-203, and brings to date the annotations included therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

For detailed research on any subject, both within this volume and the 
General Statutes as a whole, see the General Index to the General Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 


Roy Cooper 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 2004 Regular Session affecting Chapters 2004-1 through 2004- 
200. 


Annotations: 


This publication contains annotations taken from decisions of the North 
Carolina Supreme Court, decisions of the North Carolina Court of Appeals, and 
decisions of the appropriate federal courts posted on LEXIS through May 31, 
2004. These cases will be printed in the following reporters: 


South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 

Supreme Court Reporter. 


Additionally, annotations have been taken from the following sources: 


North Carolina Law Review through Volume 82, no. 5, p. 1942. 

Wake Forest Law Review through Volume 39, Pamphlet No. 2, p. 557. 
Campbell Law Review through Volume 26, no. 2, p. 176. 

Duke Law Journal through Volume 52, no. 5, p. 1055. 

North Carolina Central Law Journal through Volume 25, no. 2, p. 242. 
Opinions of the Attorney General. 
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User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1 of the General Statues. This guide contains 
comments and information on the many features found within the General 
Statutes intended to increase the usefulness of this set of laws to the user. See 
Volume 1 of the General Statutes for the complete User’s Guide. 


Abbreviations 


(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 
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STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 
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I, Roy Cooper, Attorney General of North Carolina, do hereby certify that the 
foregoing 2004 Interim Supplement to the General Statutes of North Carolina 
was prepared and published by LexisNexis under the supervision of the 
Department of Justice of the State of North Carolina. 

Roy Cooper 


Attorney General of North Carolina 
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78A. North Carolina Securities Act, G.S. 78A-1 to 78A-66 


Art. 3. Exemptions, G.S. 78A-16 to 78A-23 


Art. 
Chapter 
Chapter 


84. Attorneys-at-Law, G.S. 84-1 to 84-38 


. 1. Qualifications of Attorney; Unauthorized Practice of Law, G.S. 


84-1 to 84-10 
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86A. Barbers, G.S. 86A-1 to 86A-27 
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Chapter 87. Contractors, G.S. 87-1 to 87-114 


Art. 
Chapter 
Chapter 
Chapter 

Art. 

Art. 

Art. 


2. Plumbing and Heating Contractors, G.S. 87-16 to 87-27.1 
88B. Cosmetic Art, G.S. 88B-1 to 88B-29 

89C. Engineering and Land Surveying, G.S. 89C-1 to 89C-28 
90. Medicine and Allied Occupations, G.S. 90-1 to 90-680 

1. Practice of Medicine, G.S. 90-1 to 90-21 
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Chapter 
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Chapter 
Chapter 
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Art. 


Art. 
Art. 
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105. Taxation, G.S. 105-1 to 105-564 
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105-113.104 


. 2D. Unauthorized Substances Taxes, G.S. 105-113.105 to 105- 
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The General Statutes of North Carolina 
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Chapter 1. 


Civil Procedure. 


SUBCHAPTER II. LIMITATIONS. 
Article 3. 
Limitations, General Provisions. 


Sec. 

1-15.1. Statutes of limitation and repose for 
civil actions seeking to recover 
damages arising out of a criminal 
act. 


Article 4. 
Limitations, Real Property. 


1-44.2. Presumptive ownership of abandoned 
railroad easements. 


Article 5. 
Limitations, Other Than Real Property. 


1-47. Ten years. 
1-52. Three years. 


SUBCHAPTER IV. VENUE. 


Article 7. 
Venue. 
Sec. 
1-81.1. Venue in apportionment or redistrict- 
ing cases. 


SUBCHAPTER VIII. JUDGMENT. 
Article 26A. 


Three-Judge Panel for Redistricting 
Challenges. 


1-267.1. Three-judge panel for actions chal- 
lenging plans apportioning or re- 
districting State legislative or con- 
gressional districts. 


SUBCHAPTER I. DEFINITIONS AND GENERAL 
PROVISIONS. 


ARTICLE 1. 


Definitions. 
§ 1-1. Remedies. 
CASE NOTES 
Exhaustion of Remedies. — Individual’s ment, trespass to chattels, and negligence were 


constitutional claims against the sheriff, the 
sheriff’s department, the county, and the detec- 
tive, based upon the stopping, searching, and 
detaining of the individual and the retention of 
his property, were dismissed because the exist- 
ing common law remedies of false imprison- 


§ 1-2. Actions. 


appropriate alternatives under the facts al- 
leged in the complaint, and waiver of govern- 
mental immunity was not pleaded. Seaton v. 
Owens, — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 22298 (M.D.N.C. Dec. 8, 2003). 


CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 
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§ 1-3. Special proceedings. 
CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


ARTICLE 2. 


General Provisions. 


§ 1-11. How party may appear. 
CASE NOTES 


The right to appear in actions either in 
person or by attorney is alternative, etc. 

A defendant has only two choices: to appear 
in propria persona or, in the alternative, by 


counsel. There is no right to appear both in 
propria persona and by counsel. State v. For- 
rest, — N.C. App. —, 596 S.E.2d 22, 2004 N.C. 
App. LEXIS 827 (2004). 


SUBCHAPTER II. LIMITATIONS. 
ARTICLE 3. 


Limitations, General Provisions. 


§ 1-15. Statute runs from accrual of action. 


Legal Periodicals. — 


For note, “Rule 9(4j) — Is Requiring a Plaintiff 


in a Medical Malpractice Action to Certify His 


or Her Claim Before Filing Unconstitutional? 
— The Issue in Anderson vy. Assimos,” 25 Camp- 
bell L. Rev. 219 (2003). 


CASE NOTES 


I. In General. 
II. Malpractice. 


I. IN GENERAL. 


Applied in PharmaResearch Corp. v. Mash, 
— N.C. App. —, 594 S.E.2d 148, 2004 N.C. App. 
LEXIS 410 (2004). 


II. MALPRACTICE. 


Accrual of Cause of Action for Actions 
and Omissions. — 

Legal malpractice action accrues at the time 
of the last act of the defendant giving rise to the 
cause of action, but if the claimant’s loss is not 
readily apparent to the claimant at the time of 
its origin, and is discovered or should reason- 
ably be discovered by the claimant two or more 
years after the last act of the defendant giving 
rise to the cause of action, suit must be com- 


menced within one year from the date discovery 
is made. Bolton v. Crone, 162 N.C. App. 171, 
589 S.E.2d 915, 2004 N.C. App. LEXIS 56 
(2004). 

Malpractice Claim Barred. — 

Claims for medical malpractice and wrongful 
death which an administrator filed against a 
doctor in July 2001, alleging that the adminis- 
trator’s mother died in April 1999 because the 
doctor misread a chest x-ray in February 1997, 
were barred by G.S. 1-15(c) and 1-53(4), and the 
trial court properly granted a motion to dismiss 
the action. Udzinski v. Lovin, 159 N.C. App. 
272, 583 S.E.2d 648, 2003 N.C. App. LEXIS 
1508 (2003). 

A legal malpractice case alleging that the 
lawyers failed to advise the client of use restric- 
tions on land purchased by the client was time 


§1-15.1 


barred, and the trial court’s order dismissing 
the case was affirmed, where, in a separate 
case, the client had failed to specifically deny 
that he was notified of the land use restrictions 
approximately two months after closing on the 
purchase of the land, and over three years 
before filing the legal malpractice case. Bolton 
v. Crone, 162 N.C. App. 171, 589 S.E.2d 915, 
2004 N.C. App. LEXIS 56 (2004). 

Appellate court rejected plaintiff’s claim that 
action, which she filed individually and as the 
administrator of her mother’s estate alleging 
that attorneys who represented her mother 
while she was still alive committed malprac- 
tice, was not barred by G.S. 1-15 because the 
statute of limitations was tolled. Livingston v. 
Adams Kleemeier Hagan Hannah & Fouts, 
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P.L.L.C., — N.C. App. —, 594 S.E.2d 44, 2004 
N.C. App. LEXIS 401 (2004). 

Claims Were Time-Barred. — In an action 
by a principal against, inter alia, a developer 
and the developer’s attorney, claiming entitle- 
ment to indemnification, and alleging breach of 
contract and negligent misrepresentation, sum- 
mary judgment under Fed. R. Civ. P. 56(c) was 
granted for the developer’s attorney where the 
developer’s legal malpractice cross-claim, and 
the principal’s claims were time-barred under 
G.S. 1-15(c) and G.S. 1-52(1), and (5), as their 
claims were filed after the three year limita- 
tions period. Cincinnati Ins. Co. v. Centech 
Bldg. Corp., 286 F. Supp. 2d 669, 2003 U.S. 
Dist. LEXIS 18585 (M.D.N.C. 2003). 


§ 1-15.1. Statutes of limitation and repose for civil actions 
seeking to recover damages arising out of a 


criminal act. 


(a) Notwithstanding any other provision of law, if a defendant is convicted of 
a criminal offense and is ordered by the court to pay restitution or restitution 
is imposed as a condition of probation, special probation, work release, or 
parole, then all applicable statutes of limitation and statutes of repose, except 
as established herein, are tolled for the period set forth in this subsection for 
purposes of any civil action brought by an aggrieved party against that 
defendant for damages arising out of the offense for which the defendant was 
convicted. Any statute of limitation or repose applicable in the civil action shall 
be tolled from the time of entry of the court order 
(1) Requiring that restitution be made, 
(2) Making restitution a condition of probation or special probation, or 
(3) Recommending that restitution be made a condition of work release or 
parole, 
and until the defendant has paid in full the amount of restitution ordered or 
imposed. Except as provided in G.S. 15B-34, an action to recover damages 
arising out of the criminal offense shall not be commenced more than 10 years 
from the last act of the defendant giving rise to the cause of action. 
(b) In any civil action brought by an aggrieved party against the defendant 
for damages arising out of the offense for which the defendant was convicted: 
(1) The defendant has the right to contest the amount of damages; 
(2) The amount of any restitution ordered or imposed shall not be 
admissible into evidence; and 
(3) All restitution paid by the defendant to the aggrieved party shall be 
credited against any judgment rendered in the action against that 
defendant. 
(c) This section shall not apply if the offense of which the defendant was 
convicted was an offense established in Chapter 20 of the General Statutes. 
(d) A plea of no contest shall be considered the same as a conviction for 
purposes of this section. (1989, c. 535, s. 1; 2004-159, s. 3.) 


offender that have accrued on or after that 
date, in the paragraph following subdivision 


Editor’s Note. — Session Laws 2004-159, s. 
4, is a severability clause. 


Effect of Amendments. — Session Laws 
2004-159, s. 3, effective October 1, 2004, and 
applicable to contracts for profit from crime 
entered into on or after that date or funds of an 


(a)(3), substituted “Except as provided in G.S. 
15B-34,” for “Provided, however, in no event 
shall,” and inserted “shall not” following “crim- 
inal offense.” 
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§ 1-17. Disabilities. 
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CASE NOTES 


IV. Incompetency. 


IV. INCOMPETENCY. 


Test for whether incompetency exists. — 
The appropriate test for establishing an adult 
incompetent is one of mental competence to 
manage one’s own affairs. State Farm Fire & 
Cas. Co. v. Darsie, 161 N.C. App. 542, 589 
S.E.2d 391, 2003 N.C. App. LEXIS 2257 (2003), 
cert. denied, 358 N.C. 241, 594 S.E.2d 194 
(2004), cert. dismissed, 358 N.C. 241, 594 
S.E.2d 193 (2004). 

Incompetency Not Shown. — 

While there was competent evidence that a 
wife of an insurance policyholder was ex- 


tremely and unfortunately injured by the acci- 
dent, in and out of hospitals, and on and off of 
many painkillers, there was also evidence that 
she was able to name an attorney-in-fact to 
handle her insurance claims; therefore, the 
wife did not show sufficient competent evidence 
that her injury made her incapable of manag- 
ing her own affairs to allow a disability tolling 
of the fraud statute of limitations under G.S. 
1-52(9). State Farm Fire & Cas. Co. v. Darsie, 
161 N.C. App. 542, 589 S.E.2d 391, 2003 N.C. 
App. LEXIS 2257 (2003), cert. denied, 358 N.C. 
241, 594 S.E.2d 194 (2004), cert. dismissed, 358 
N.C. 241, 594 S.E.2d 193 (2004). 


§ 1-26. New promise must be in writing. 


Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 


Legal Periodicals. — 
For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 


ARTICLE 4. 
Limitations, Real Property. 


§ 1-44.2. Presumptive ownership of abandoned railroad 
easements. 


(a) Whenever a railroad abandons a railroad easement, all right, title and 
interest in the strip, piece or parcel of land constituting the abandoned 
easement shall be presumed to be vested in those persons, firms or corpora- 
tions owning lots or parcels of land adjacent to the abandoned easement, with 
the presumptive ownership of each adjacent landowner extending to the 
centerline of the abandoned easement. In cases where the railroad easement 
adjoins a public road right-of-way, the adjacent property owner’s right, title 
and interest in the abandoned railroad easement shall extend to the nearest 
edge of the public road right-of-way. 

The side boundaries of each parcel so presumptively vested in the adjacent 
property owner shall be determined by extending the side property lines of the 
adjacent parcels to the centerline of the abandoned easement, or as the case 
may be, the nearest edge of the public road right-of-way. In the event the side 
property lines of two adjacent property owners intersect before they meet the 
centerline or nearest edge of the public road right-of-way, as the case may be, 
such side property lines shall join and run together from the point of 
intersection to the centerline of the easement or nearest edge of the public road 
right-of-way, as the case may be, perpendicular to said centerline or edge. 

(b) The presumption established by this section is rebuttable by showing 
that a party has good and valid title to the land. 

(c) Repealed by Session Laws 1987 (Reg. Sess., 1988), c. 1071, s. 6. (1987, c. 
433, s. 1; 1987 (Reg. Sess., 1988), c. 1071, s. 6; 2004-203, s. 14.) 
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Effect of Amendments. — Session Laws _ section shall have a period of one year from the 
2004-2038, s. 14, effective August 17, 2004, de- date of enactment of this statute or the aban- 
leted the former first sentence in subsection (b) donment of such easement, whichever later 
which read: “Persons claiming ownership con- occurs, in which to bring any action to establish 
trary to the presumption established in this their ownership.” 


ARTICLE 5. 


Limitations, Other Than Real Property. 


§ 1-47. Ten years. 


Within ten years an action — 

(1) Upon a judgment or decree of any court of the United States, or of any 
state or territory thereof, from the date of its entry. No such action 
may be brought more than once, or have the effect to continue the lien 
of the original judgment. 

(la) Upon a judgment rendered by a justice of the peace, from its date. 

(2) Upon a sealed instrument or an instrument of conveyance of an 
interest in real property, against the principal thereto. Provided, 
however, that if action on an instrument is filed, the defendant or 
defendants in such action may file a counterclaim arising out of the 
same transaction or transactions as are the subject of plaintiff’s claim, 
although a shorter statute of limitations would otherwise apply to 
defendant’s counterclaim. Such counterclaim may be filed against 
such parties as provided in G.S. 1A-1, Rules of Civil Procedure. 

(3) For the foreclosure of a mortgage, or deed in trust for creditors with a 
power of sale, of real property, where the mortgagor or grantor has 
been in possession of the property, within ten years after the forfeiture 
of the mortgage, or after the power of sale became absolute, or within 
ten years after the last payment on the same. 

(4) For the redemption of a mortgage, where the mortgagee has been in 
possession, or for a residuary interest under a deed in trust for 
creditors, where the trustee or those holding under him has been in 
possession, within ten years after the right of action accrued. 

(5) Repealed by Session Laws 1959, c. 879, s. 2. 

(6)a. Against any registered land surveyor as defined in G.S. 89C-3(9) or 

any person acting under his supervision and control for physical 
damage or for economic or monetary loss due to negligence or a 
deficiency in the performance of surveying or platting, within 10 
years after the last act or omission giving rise to the cause of 
action. 

b. For purposes of this subdivision, “surveying and platting” means 
boundary surveys, topographical surveys, surveys of property 
lines, and any other measurement or surveying of real property 
and the consequent graphic representation thereof. 

c. The limitation prescribed by this subdivision shall apply to the 
exclusion olf Go. 1-]5(c) and+G.6,, 1-52(016). (C6. CRs: 14, 31; 
Codeven te ney Seo oO, Sao ed Jot, CcoOG: e999. Cra 7 9) 
ere lee los, al OU Cel ay le LOL Cl2@orss 2° LOGO 
(Reg. Sess., 1996), c. 742, s. 1(a); 1997-456, s. 27; 1999-221, s. 3; 
2004-208, s. 15(a).) 


Effect of Amendments. — Session Laws _ substituted “entry” for “rendition” at the end of 
2004-203, s. 15(a), effective August 17, 2004, the first sentence in subdivision (1). 
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§1-52 


CASE NOTES 


II. Judgments and Decrees. 


II. JUDGMENTS AND DECREES. 


In an action to recover a periodic ali- 
mony award entered by a California court, 
G.S. 1-47 barred recovery only of those sums 
accruing within 10 years of the filing of the 


§ 1-50. Six years. 


former wife’s action against the ex-husband’s 
estate. Elliott v. Estate of Elliott, — N.C. App. 
—, 596 S.E.2d 819, 2004 N.C. App. LEXIS 512 
(2004). 


CASE NOTES 


I. In General. 


IV. Defective Condition of Improvements to Real Property. 


I. IN GENERAL. 


Cited in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 


IV. DEFECTIVE CONDITION OF 
IMPROVEMENTS TO REAL PROPERTY. 


Action Barred. — 

Action alleging faulty construction of a house 
was barred by the statute of repose where the 
case was not filed until more than six years 


§ 1-52. Three years. 


Within three years an action — 


after the house was substantial completed and 
occupied as a residence; the homeowners’ alle- 
gations that the construction company’s con- 
duct and failure to follow the building code 
constituted more than ordinary negligence 
were insufficient to establish equitable estoppel 
to bar the construction company from asserting 
the statute of limitations defense. Moore v. F. 
Douglas Biddy Constr., Inc., 161 N.C. App. 87, 
587 S.E.2d 479, 2003 N.C. App. LEXIS 2004 
(2003). 


(1) Upon a contract, obligation or liability arising out of a contract, 
express or implied, except those mentioned in the preceding sections 


or in G.S. 1-53(1). 


(la) Upon the official bond of a public officer. 

(2) Upon a liability created by statute, either state or federal, unless some 
other time is mentioned in the statute creating it. 

(3) For trespass upon real property. When the trespass is a continuing 
one, the action shall be commenced within three years from the 
original trespass, and not thereafter. 

(4) For taking, detaining, converting or injuring any goods or chattels, 
including action for their specific recovery. 

(5) For criminal conversation, or for any other injury to the person or 
rights of another, not arising on contract and not hereafter enumer- 


ated. 


(6) Against the sureties of any executor, administrator, collector or guard- 
ian on the official bond of their principal; within three years after the 


breach thereof complained of. 


(7) Against bail; within three years after judgment against the principal; 
but bail may discharge himself by a surrender of the principal, at any 
time before final judgment against the bail. 

(8) For fees due to a clerk, sheriff or other officer, by the judgment of a 
court; within three years from the entry of the judgment, or the 
issuing of the last execution thereon. 
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(9) For relief on the ground of fraud or mistake; the cause of action shall 
not be deemed to have accrued until the discovery by the aggrieved 
party of the facts constituting the fraud or mistake. 

(10) Repealed by Session Laws 1977, c. 886, s. 1. 

(11) For the recovery of any amount under and by virtue of the provisions 
of the Fair Labor Standards Act of 1938 and amendments thereto, 
said act being an act of Congress. 

(12) Upon a claim for loss covered by an insurance policy which is subject 
to the three-year limitation contained in lines 158 through 161 of the 
Standard Fire Insurance Policy for North Carolina, G.S. 58-44-15(c). 

(13) Against a public officer, for a trespass, under color of his office. 

(14) An action under Chapter 75B of the General Statutes, the action in 
regard to a continuing violation accrues at the time of the latest 
violation. 

(15) For the recovery of taxes paid as provided in G.S. 105-267 and G.S. 
105-381. 

(16) Unless otherwise provided by statute, for personal injury or physical 
damage to claimant’s property, the cause of action, except in causes of 
actions referred to in G.S. 1-15(c), shall not accrue until bodily harm 
to the claimant or physical damage to his property becomes apparent 
or ought reasonably to have become apparent to the claimant, 
whichever event first occurs. Provided that no cause of action shall 
accrue more than 10 years from the last act or omission of the 
defendant giving rise to the cause of action. 

(17) Against a public utility, electric or telephone membership corpora- 
tion, or a municipality for damages or for compensation for right-of- 
way or use of any lands for a utility service line or lines to serve one 
or more customers or members unless an inverse condemnation action 
or proceeding is commenced within three years after the utility 
eric line has been constructed or by October 1, 1984, whichever is 

ater. 

(18) Against any registered land surveyor as defined in G.S. 89C-3(9) or 
any person acting under his supervision and control for physical 
damage or economic or monetary loss due to negligence or a deficiency 
in the performance of surveying or platting as defined in G.S. 1-47(6). 

(19) For assault, battery, or false imprisonment. (C.C.P., s. 34; Code, s. 
1571889) cer2 18976921895" c. 165; 1899, c. 157s. 71; 1901, c; 58,5. 
oO KEV S)090, 1913, 141.8. 47s, 644415194516, 785; 197 1, 939, 
Selo C207, send, 4 197 1, C2500, s.19c, 916)'s, 2): c, 946, 52451970), 
c. 654, s. 3; 1981, c. 702; c. 777, s. 4; 1991, c. 268, s. 1; 1995 (Reg. Sess., 
1996), c. 742, s. 1(b); 1997-297, s. 2; 2001-175, s. 2; 2004-203, s. 15(b).) 


Effect of Amendments. — Session Laws substituted “entry of the judgment” for “rendi- 
2004-203, s. 15(b), effective August 17, 2004, tion of the judgment” in subdivision (b)(8). 


Lip 
Ot. 


VIt- 
XI. 


XIII. 


CASE NOTES 


In General. 
Contracts. 
A. In General. 
C. Actions to Which Section Not Applicable. 
D. Actions Held Barred. 
E. Actions Not Barred. 
Injury to Person or Rights of Another. 
Fraud or Mistake. 
A. In General. 
D. Discovery of Fraud or Mistake. 
Accrual of Cause of Action for Personal Injury or Property Damage. 
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I. IN GENERAL. 


Cases to Which Statute Applies. — The 
one-year statute of limitations contained in 
G.S. 1-54(2), did not apply to action by the 
North Carolina School Boards Association and 
several boards of education for a declaratory 
judgment that various monetary payments col- 
lected by state agencies were subject to N.C. 
Const. art. IX, § 7; although G.S. 1-54(2) had 
been applied to actions commenced by the State 
to collect civil penalties or forfeitures, G.S. 
1-54(2) was not applicable because the school 
boards sought to recover payments provided to 
the public schools by N.C. Const. art. IX, § 7, 
and those payments had already been collected 
by the State. N.C. Sch. Bds. Ass’n v. Moore, 160 
N.C. App. 253, 585 S.E.2d 418, 2003 N.C. App. 
LEXIS 1794 (2003). 

To determine if a lawsuit is barred by 
the three year statute of limitations in 
G.S. 1-52, a court first determines when 
the breach occurred that caused the cause 
of action to accrue; where a counterclaim on 
a breach of contract action was filed more than 
three years after the breach allegedly occurred, 
the counterclaim was barred by the statute of 
limtations and was properly dismissed on sum- 
mary judgment. PharmaResearch Corp. v. 
Mash, — N.C. App. —, 594 S.E.2d 148, 2004 
N.C. App. LEXIS 410 (2004). 

Cited in Carter v. Rockingham County Bd. of 
Educ., 158 N.C. App. 687, 582 S.E.2d 69, 2003 
N.C. App. LEXIS 1279 (2003); Kirkman v. N.C. 
Rik. 220 E-R.D? 49, 2003° U.S) Dist. LEXIS 
24406 (M.D.N.C. 2008). 


Il. CONTRACTS. 


A. In General. 


Statute Begins to Run When Breach Oc- 
curs. — 

G.S. 1-52 provides a three-year statute of 
limitations for breach of contract actions; the 
three-year period begins at the time of the 
breach giving rise to the cause of action. Jones 
v. GE Life & Annuity Assur. Co., — F. Supp. 2d 
—, 2004 U.S. Dist. LEXIS 5297 (M.D.N.C. Mar. 
17, 2004). 

To determine if a lawsuit is barred by 
the three year statute of limitations in 
G.S. 1-52, a court first determines when 
the breach occurred that caused the cause 
of action to accrue; where a counterclaim on 
a breach of contract action was filed more than 
three years after the breach allegedly occurred, 
the counterclaim was barred by the statute of 
limtations and was properly dismissed on sum- 
mary judgment. PharmaResearch Corp. v. 
Mash, — N.C. App. —, 594 S.E.2d 148, 2004 
N.C. App. LEXIS 410 (2004). 
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C. Actions to Which Section Not 
Applicable. 


Employee’s Constructive Discharge Re- 
taliation Claim. — Court of appeals reversed 
a district court’s dismissal of a former employ- 
ee’s constructive discharge retaliation claim 
against her former employer brought in con- 
junction with a qui tam false claims action as 
time-barred, holding that the six-year limita- 
tion period of 31 U.S.C.S. § 3731(b)(1) applied 
to the retaliation claim. United States ex rel. 
Wilson v. Graham County Soil & Water Conser- 
vation Dist., 367 F.3d 245, 2004 U.S. App. 
LEXIS 8477 (4th Cir. 2004). 

Action Under Uninsured Motor Vehicle 
Policy. — 

Where the estate administrator filed a 
wrongful death action against the uninsured 
driver and later served the uninsured motorist 
insurer in the same action, the applicable stat- 
ute of limitations was the two-year wrongful 
death statute of limitations under G.S. 1-53(4) 
and not the three-year contract statute of lim- 
itations under G.S. 1-52(1), and this finding 
was consistent with the requirement under 
G.S. 20-279.21(b)(3)(a) that the uninsured mo- 
torist insurer be made a party to the underlying 
tort action. Sturdivant v. Andrews, 161 N.C. 
App. 177, 587 S.B.2d 510, 2003 N.C. App. 
LEXIS 2003 (2003). 


D. Actions Held Barred. 


Claims Were Time-Barred. — In an action 
by a principal against, inter alia, a developer 
and the developer’s attorney, claiming entitle- 
ment to indemnification and alleging breach of 
contract and negligent misrepresentation, sum- 
mary judgment under Fed. R. Civ. P. 56(c) was 
granted for the developer’s attorney where the 
developer’s legal malpractice cross-claim, and 
the principal’s claims were time-barred under 
G.S. 1-15(c) and G.S. 1-52(1) and (5), as their 
claims were filed after the three year limita- 
tions period. Cincinnati Ins. Co. v. Centech 
Bldg. Corp., 286 F. Supp. 2d 669, 2003 U.S. 
Dist. LEXIS 18585 (M.D.N.C. 2003). 

Where the construction project was stopped 
in 1996, and plaintiff general contractor did not 
file his complaint until 2001, any breach of 
contract and warranty claims against defen- 
dant subcontractors were time-barred by G.S. 
1-52(1). Kaleel Builders, Inc. v. Ashby, 161 N.C. 
App. 34, 587 S.E.2d 470, 2003 N.C. App. LEXIS 
1993 (2003). 

Insurer’s motion for judgment on the plead- 
ings pursuant to Fed. R. Civ. P. 12(c) was 
granted where the insured’s claim, which al- 
leged that the insurer breached its contract 
with the insured, by increasing the applicable 
cost of insurance rates to compensate for the 
insurer’s increased tax liability, was barred by 
three-year statute of limitations for breach of 
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contract actions under G.S. 1-52; this was be- 
cause (1) life insurance contracts were con- 
tracts for life, or for the term specified in the 
policy, in consideration of periodic payments, 
and each payment was not consideration for the 
period in which it was paid, but was part 
consideration for the entire contract, (2) the 
insured provided no applicable support for the 
insured’s view that universal life policies 
should have been treated as divisible contracts 
instead of being governed by the general rule, 
(3) the face of the insured’s complaint made it 
clear that only one breach was alleged, the 
increase in the cost of insurance rate, because, 
while the complaint did state that the insurer 
continued to use the new rate in calculating the 
cost of insurance charge each month, the pro- 
vision of the policy alleged to have been 
breached addressed only the calculation of the 
cost of insurance rate, and not the cost of 
insurance charge, and (4) accordingly, the pol- 
icy was properly treated as an entire contract, 
and more than three years elapsed between the 
alleged breach of contract and the insured’s 
filing of suit. Jones v. GE Life & Annuity Assur. 
Co., — F. Supp. 2d —, 2004 U.S. Dist. LEXIS 
5297 (M.D.N.C. Mar. 17, 2004). 

Insurance Contract. — Because an indi- 
vidual filed her action alleging breach of con- 
tract and breach of the implied covenant of good 
faith against an insurance company and its 
parent company outside the three-year statute 
of limitations for filing such claims in North 
Carolina, G.S. 1-52(1), her complaint was dis- 
missed for failure to state a claim upon which 
relief could be granted; if the individual sought 
contractual relief for the insurance company’s 
alleged promise to reinstate her life insurance 
policy, the date of breach was June 17, 1999, 
the date the insurance company’s agent refused 
to honor an agreement to accept the individu- 
al’s payment to reinstate the policy. If the 
individual sought contractual relief because the 
insurance company denied her claim, the date 
of breach was January 10, 2000, the date the 
insurance company denied the claim; because 
the individual filed her state-court action on 
January 29, 2003, the action was beyond the 
three-year statute of limitations regardless of 
the date of the breach. Mebane v. Phoenix Cos., 
— F. Supp. 2d —, 2003 U.S. Dist. LEXIS 16830 
(M.D.N.C. Sept. 16, 2003). 


E. Actions Not Barred. 


Action to Compel Arbitration of An In- 
surance Claim. — Trial court erred in denying 
an insured’s motion to compel arbitration pur- 
suant to G.S. 1-567.3 of an underinsured mo- 
torist claim pursuant to G.S. 20-279.21; the 
contractual period to request arbitration did 
not begin to run until the insured settled a 
liability claim with another company, and 
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therefore the arbitration request was timely 
pursuant to the terms of the contract and G.S. 
1-52(16). Register v. White, 160 N.C. App. 657, 
587 S.E.2d 95, 2003 N.C. App. LEXIS 1933 
(2003), cert. granted, 358 N.C. 155, 590 S.E.2d 
862 (2003). 

Dismissal under Rule 12(b)(6) was error 
as to the insured’s and trustees’ claims for 
fraud, negligent misrepresentation, and unfair 
and deceptive practices, given allegations sup- 
porting these claims; furthermore, the claims 
were timely under N.C. Gen. Stat. § 1-52 and 
N.C. Gen. Stat. § 75-16.2. Hunter v. Guardian 
Life Ins. Co. of Am., 162 N.C. App. 477, 593 
S.E.2d 595, 2004 N.C. App. LEXIS 174 (2004), 
cert. denied, — N.C. —, 599 S.E.2d 48 (2004), 
cert. denied, — N.C. —, 599 S.E.2d 49 (2004). 

Three year statute of limitations in G.S. 
1-52 did not bar the city’s breach of con- 
tract claims against an insurance com- 
pany because the doctrine of “nullum tempus 
occurrit regi,” or “time does not run against the 
king” applied to the city; since health and safety 
concerns were implicated by the enlargement of 
a wastewater treatment plant, the city was 
performing a government function when it 
brought suit to recover money related to the 
construction of a publicly funded municipal 
wastewater treatment plant. MCI Construc- 
tors, Inc. v. Hazen & Sawyer, P.C., 310 F. Supp. 
2d 754, 2004 U.S. Dist. LEXIS 4886 (M.D.N.C. 
2004). 


VII. INJURY TO PERSON OR RIGHTS 
OF ANOTHER. 


Applicability of Three-Year Statute to 
Actions for Personal Injuries. — 
Employee’s claims against a co-employee for 
reckless negligence and against his employers 
for intentional misconduct substantially cer- 
tain to cause serious injury were incorrectly 
dismissed on statute of limitations grounds 
because the applicable statute of limitations 
was the three-year statute in GS. 1-52(5), 
rather than a one-year limitations period. Cam- 
eron v. Merisel, Inc., — N.C. App. —, 593 S.E.2d 
416, 2004 N.C. App. LEXIS 380 (2004). 
Negligence Claim Was Time-Barred. — 
Where the construction project was stopped in 
1996, and plaintiff general contractor did not 
file his complaint until 2001, any negligence 
claims were time-barred by G.S. 1-52(5). Kaleel 
Builders, Inc. v. Ashby, 161 N.C. App. 34, 587 
S.E.2d 470, 2003 N.C. App. LEXIS 1993 (2003). 
Continuing Violation Not Found. — 
Where plaintiff conceded that an allegedly un- 
constitutional seizure occurred more than three 
years prior to plaintiff’s assertion of the claim, 
but asserted that the seizure and the town’s 
condonation of the arresting officers’ conduct 
constituted a continuing violation, no basis was 
shown for tolling or extending the limitations 
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period; there was no continuing unlawful con- 
duct of the officers, and the town’s alleged 
condonation of the officers’ conduct was merely 
an effect of the original violation rather than an 
independent injury. Spencer v. Town of Chapel 
Hill, 290 F. Supp. 2d 655, 2003 U.S. Dist. 
LEXIS 20700 (M.D.N.C. 2003). 

Tolling of Limitation Period Not AIl- 
lowed. — Where plaintiff conceded that an 
allegedly unconstitutional seizure occurred 
more than three years prior to plaintiff’s asser- 
tion of the claim, but asserted that the arrest- 
ing officers unconstitutionally conspired to 
cover up the violation after the incident, no 
basis was shown for tolling or extending the 
limitations period beyond three years from the 
date of the incident; the federal basis for the 
conspiracy claim was the denial of access to the 
courts, and the alleged conspiracy did not pre- 
vent plaintiff from timely filing a complaint. 
Spencer v. Town of Chapel Hill, 290 F. Supp. 2d 
655, 2003 U.S. Dist. LEXIS 20700 (M.D.N.C. 
2003). 


XI. FRAUD OR MISTAKE. 
A. In General. 


Where there is concealment of fraud or 
continuing fraud, the statute does not bar 
a suit for relief, etc. 

Three-year statute of limitation for an action 
grounded in fraud did not start to run until the 
first partner became aware that the second 
partner’s statements, which were allegedly 
made to induce the first partner to settle a state 
court lawsuit, were false; whether the first 
partner’s fraud claim was barred was a factual 
determination. George v. McClure, 266 F. Supp. 


§ 1-53. Two years. 
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2d 413, 2001 U.S. Dist. LEXIS 25274 (M.D.N.C. 
2001). 


D. Discovery of Fraud or Mistake. 


Reasonable Diligence. — 

Under G.S. 1-52(9), “discovery” means either 
actual discovery or when the fraud should have 
been discovered in the exercise of reasonable 
diligence; it was a policyholder’s burden to 
show she should not be charged with discovery, 
or imputed discovery by reasonable diligence, of 
an insurance policy exclusion within the three 
year period preceding when she filled a coun- 
terclaim to reform her policy on allegations of 
fraud. State Farm Fire & Cas. Co. v. Darsie, 
161 N.C. App. 542, 589 S.E.2d 391, 2003 N.C. 
App. LEXIS 2257 (2003), cert. denied, 358 N.C. 
241, 594 S.E.2d 194 (2004), cert. dismissed, 358 
N.C. 241, 594 S.E.2d 193 (2004). 


XIII. ACCRUAL OF CAUSE OF 
ACTION FOR PERSONAL 
INJURY OR PROPERTY 
DAMAGE. 


Post-Traumatic Stress Disorder. — 

Where plaintiff conceded that his claim for 
emotional distress caused by police officers’ 
high risk vehicle stop was not asserted within 
three years of the incident, but argued that 
plaintiff was not diagnosed with post-traumatic 
stress disorder until a substantial period after 
the incident, the limitations period began from 
the date of the incident and barred plaintiff’s 
claim; the complaint clearly alleged that plain- 
tiff suffered extreme emotional distress imme- 
diately after the incident, regardless of when 
plaintiff was diagnosed with post-traumatic 
stress disorder. Spencer v. Town of Chapel Hill, 
290 F. Supp. 2d 655, 2003 U.S. Dist. LEXIS 
20700 (M.D.N.C. 2003). 


CASE NOTES 


V. Death by Wrongful Act. 


V. DEATH BY WRONGFUL ACT. 


Applicability to Action Under Unin- 
sured Motor Vehicle Policy. — 

Where the estate administrator filed a 
wrongful death action against the uninsured 
driver and later served the uninsured motorist 
insurer in the same action, the applicable stat- 
ute of limitations was the two-year wrongful 
death statute of limitations under G.S. 1-53(4) 
and not the three-year contract statute of lim- 
itations under G.S. 1-52(1), and this finding 
was consistent with the requirement under 
G.S. 20-279.21(b)(3)(a) that the uninsured mo- 
torist insurer be made a party to the underlying 
tort action. Sturdivant v. Andrews, 161 N.C. 
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Appel? 7. 587) S:Ei2d cot07,,2003 7 N: Cr App: 
LEXIS 2003 (2003). 

Action Held Barred. — 

Claims for medical malpractice and wrongful 
death which an administrator filed against a 
doctor in July 2001, alleging that the adminis- 
trator’s mother died in April 1999 because the 
doctor misread a chest x-ray in February 1997, 
were barred by G.S. 1-15(c) and 1-538(4). 
Udzinski v. Lovin, 159 N.C. App. 272, 583 
S.E.2d 648, 2003 N.C. App. LEXIS 1508 (2008). 

Where the accident occurred on April 12, 
2000, and the uninsured motorist insurer was 
not served in the wrongful death action against 
the uninsured driver until July 3, 2002, the 
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trial court properly dismissed the action under 
G.S. 1A-1, Rule 12, as the two-year wrongful 
death statute of limitations action under G.S.1- 


§ 1-54. One year. 
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53(4) had expired. Sturdivant v. Andrews, 161 
N.C. App. 177, 587 S.E.2d 510, 2003 N.C. App. 
LEXIS 2003 (2003). 


CASE NOTES 


I. In General. 
IV. Libel and Slander. 


I. IN GENERAL. 


Not Applicable. — The one-year statute of 
limitations contained in G.S. 1-54(2), did not 
apply to action by the North Carolina School 
Boards Association and several boards of edu- 
cation for a declaratory judgment that various 
monetary payments collected by state agencies 
were subject to N.C. Const. art. IX, § 7; al- 
though G.S. 1-54(2) had been applied to actions 
commenced by the State upon a statute to 
collect civil penalties or forfeitures, G.S. 1-54(2) 
was not applicable because the school boards 
sought to recover payments provided to the 
public schools by N.C. Const. art. IX, § 7, and 
those payments had already been collected by 


the State. N.C. Sch. Bds. Ass’n v. Moore, 160 
N.C. App. 2538, 585 S.E.2d 418, 2003 N.C. App. 
LEXIS 1794 (2003). 

Cited in Cameron v. Merisel, Inc., — N.C. 
App. —, 593 S.E.2d 416, 2004 N.C. App. LEXIS 
380 (2004). 


IV. LIBEL AND SLANDER. 


Claims Barred. — Club manager’s claims 
for libel and slander were barred by the one 
year limitations period set forth in G.S. 1-54(3) 
when the statements at issue were made more 
than one year before the club manager initiated 
his action. Martin v. Boyce, 217 F.R.D. 368, 
2003 U.S. Dist. LEXIS 14660 (M.D.N.C. 2003). 


SUBCHAPTER IIA. JURISDICTION. 


ARTICLE 6A. 


Jurisdiction. 


§ 1-75.4. Personal jurisdiction, grounds for generally. 


CASE NOTES 
I. General Consideration. 
II. Due Process Considerations. 
B. Determining Minimum Contacts. 
III. Cases in Which Minimum Contacts Requirement Met. 


V. Local Presence or Status. 


I. GENERAL CONSIDERATION. 


Applied in Eluhu v. Rosenhaus, 159 N.C. 
App. 355, 583 S.E.2d 707, 2003 N.C. App. 
LEXIS 1525 (2003). 


II. DUE PROCESS CONSIDERATIONS. 
B. Determining Minimum Contacts. 


If a foreign company’s activity is regu- 
lar, etc. 

Personal jurisdiction existed because the 
German company maintained continuous and 
systematic presence in North Carolina where 


a 


its managing director was located in North 
Carolina and the company negotiated and 
signed agreements in North Carolina. Jaeger v. 
Applied Analytical Indus. Deutschland GMBH, 
159 N.C. App. 167, 582 S.E.2d 640, 2003 N.C. 
App. LEXIS 1416 (2003). 


III. CASES IN WHICH MINIMUM 
CONTACTS REQUIRE- 
MENT MET. 


Contract Actions. — 

Where a builder’s customers lived in North 
Carolina, executed the contract in North Caro- 
lina, and conducted negotiations and discus- 
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sions in the state, North Carolina could exer- 
cise personal jurisdiction over the builder 
without violating due process. Carson v. 
Brodin, 160 N.C. App. 366, 585 S.E.2d 491, 
2003 N.C. App. LEXIS 1801 (2003). 

Settlement Agreement Negotiations. — 

Since the underlying lawsuit was based on 
business transactions entered into by the sec- 
ond partner’s North Carolina business and the 
fraudulent statements allegedly made to the 
first partner by the second partner to settle the 
first partner’s North Carolina state court law- 
suit were made in North Carolina, the second 
partner had sufficient minimum contacts with 
North Carolina such that personal jurisdiction 
existed over the second partner. George v. Mc- 
Clure, 266 F. Supp. 2d 4138, 2001 U.S. Dist. 
LEXIS 25274 (M.D.N.C. 2001). 

Patent Infringement. — 

By selling its allegedly infringing smoke de- 
tectors through distributors in the instant dis- 
trict and by offering the detectors for sale on its 
interactive website, the competitor purpose- 
fully directed its activities to residents of North 
Carolina; venue was proper there under 28 
U.S.C.S. § 1400(b) and G.S. 1-75.4, the patent 
owner’s infringement action pursuant to 35 


2004 INTERIM SUPPLEMENT 


§1-75.10 


U.S.C.S. § 271(a) survived summary judg- 
ment, and its motion to transfer under 28 
U.S.C.S. § 1404(a) was denied. Walter Kidde 
Portable Equip. Inc. v. Universal Sec. Instru- 
ments, Inc., 304 F. Supp. 2d 769, 2004 U.S. 
Dist. LEXIS 1593 (M.D.N.C. 2004). 


V. LOCAL PRESENCE OR STATUS. 


Substantial Activities in State Shown. — 

Where a seaman was injured while working 
on a fishing vessel docked in South Carolina, 
and the vessel owners continued to reside in 
South Carolina but, shortly after the injury, 
began selling all of their fish in North Carolina, 
the owners were subject to personal jurisdiction 
in North Carolina in the seaman’s subsequent 
action for maintenance and cure; the owners 
had substantial contacts with the forum state 
at the time the owners were served with the 
summons and complaint to support personal 
jurisdiction under G.S. 1-75.4(1), and the own- 
ers’ contacts with North Carolina were suffi- 
ciently substantial to extend the general juris- 
diction of North Carolina to the seaman’s action 
for the injury which occurred prior to the con- 
tacts. Young v. Hair, — F. Supp. 2d —, 2004 U.S. 
Dist. LEXIS 6551 (E.D.N.C. Jan. 26, 2004). 


§ 1-75.10. Proof of service of summons, defendant appear- 


ing in action. 


CASE NOTES 


Proof of Service Established upon Chal- 
lenge. — Regarding a breach of contract action 
filed against an individual and his business 
entities, where uncontradicted evidence estab- 
lished that a civil summons addressed to the 
individual was sent to him via U.S. Postal 
Service by certified mail, return receipt re- 
quested; the summons was delivered and a 
signature was obtained on the registry receipt; 
and the medical center executed an affidavit 
attesting to such facts, attaching the registry 
receipt bearing a signature showing delivery of 
the summons, the medical center showed proof 
of service pursuant to G.S. 1-75.10(4)(c). 
Granville Med. Ctr. v. Tipton, 160 N.C. App. 
484, 586 S.E.2d 791, 2003 N.C. App. LEXIS 
1826 (2003). 

Proof of Service Established Despite 
Third-Party Signature on Postal Receipt. 

Regarding a breach of contract action filed 
against an individual and his business entities, 
where the individual claimed that service of the 
civil summons had not been effected on him 
because a third party not employed by him had 
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signed the postal receipt evidencing delivery of 
the summons, the trial court properly found 
that the medical center had nevertheless ef- 
fected service on the individual because G.S. 
1-75.10(4) did not require an affidavit showing 
proof of service to state the name of the indi- 
vidual who signed the receipt. Granville Med. 
Ctr. v. Tipton, 160 N.C. App. 484, 586 S.E.2d 
791, 2003 N.C. App. LEXIS 1826 (2003). 

Affidavit Held Insufficient to Rebut Pre- 
sumption of Proper Service. — Corpora- 
tion’s affidavit, submitted pursuant to G.S. 
1-75.10(4), was insufficient to rebut the pre- 
sumption of service of process under G.S. 1A-1, 
N.C. R. Civ. P. 4g)(2) because the corporation’s 
evidence that service was not made was equiv- 
ocal in nature; because 28 U.S.C.S. § 1446(b) 
was to be construed narrowly, the court refused 
to exercise its discretion in overlooking the 
30-day time limit requirement for notice of 
removal, found that the corporation’s notice 
was not timely, and granted the individuals’ 
motion to remand. Cline v. Fairbanks Capital 
Corp., — F. Supp. 2d —, 2004 U.S. Dist. LEXIS 
9146 (M.D.N.C. May 20, 2004). 
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§ 1-75.12. Stay of proceeding to permit trial in a foreign 


jurisdiction. 


CASE NOTES 


Standard of Review. — 

Under G.S. 1-75.12(c) defendants conceded 
they had no right to appeal from the trial 
court’s failure to grant their motion to stay the 
action because they failed to petition for a writ 
of certiorari. Jaeger v. Applied Analytical Indus. 
Deutschland GMBH, 159 N.C. App. 167, 582 
S.E.2d 640, 2003 N.C. App. LEXIS 1416 (2003). 

Actions to Quiet Title. — Trial court erred 


in granting defendants’ motion pursuant to 
G.S. 1-75.12 to stay proceedings in a North 
Carolina quiet title action until a Georgia ac- 
tion was concluded; North Carolina had in rem 
jurisdiction, and was thus the only proper fo- 
rum to quiet title. Green v. Wilson, — N.C. App. 
—, 592 S.E.2d 579, 2004 N.C. App. LEXIS 308 
(2004), cert. granted, 358 N.C. 375, 598 S.E.2d 
135 (2004). 


SUBCHAPTER IV. VENUE. 


ARTICLE 7. 


Venue. 


§ 1-76. Where subject of action situated. 


CASE NOTES 


I. In General. 
II. Actions Relating to Real Property. 
A. In General. 


B. Local Actions. 


I. IN GENERAL. 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112, 2004 N.C. LEXIS 312 
(2004). 


II. ACTIONS RELATING TO REAL 
PROPERTY. 


A. In General. 


Principal Object Involved Determines 
Whether Action Is Local. — 

Action must be tried in the county where 
property is located, pursuant to G.S. 1-76, when 
the judgment to which a plaintiff would be 
entitled upon the allegations of the complaint 
will affect title to land; the court is limited to 
only considering the allegations of the com- 
plaint in determining whether the action is 
local, based on what is the principal object 
sought, and where specific enforcement of a 
sale or lease agreement is sought and such land 
is in North Carolina, that action is considered 
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local. Fox Holdings, Inc. v. Wheatly Oil Co., 161 
N.C. App. 47, 587 S.E.2d 429, 2003 N.C. App. 
LEXIS 1977 (2003). 


B. Local Actions. 


Action Seeking Specific Enforcement of 
Agreement for Sale of Store. — Trial court 
erred in denying a store seller’s motion to 
change venue, pursuant to G.S. 1A-1, Rule 
12(b)(3), in the store purchaser’s action which 
alleged breach of the parties’ contract, and 
which sought damages and specific enforce- 
ment of the agreement; the court noted that 
pursuant to G.S. 1-76, the outcome of the action 
involved a direct determination of an interest 
in real property of one store which was left out 
during the closing of the parties’ agreement, 
and accordingly, the action was local and 
should have been brought in the county where 
that store was located. Fox Holdings, Inc. v. 
Wheatly Oil Co., 161 N.C. App. 47, 587 S.E.2d 
429, 2003 N.C. App. LEXIS 1977 (2003). 
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§ 1-77. Where cause of action arose. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112, 2004 N.C. LEXIS 312 
(2004). 


§ 1-81.1. Venue in apportionment or redistricting cases. 


(a) Venue in any action concerning any act of the General Assembly 
apportioning or redistricting State legislative or congressional districts lies 
exclusively with the Wake County Superior Court. 

(b) Any action brought concerning an act of the General Assembly appor- 
tioning or redistricting the State legislative or congressional districts shall be 
filed in the Superior Court of Wake County. (2003-434, Ist Ex. Sess., s. 11(a).) 


Editor’s Note. — Session Laws 2003-434, 
Ist Ex. Sess., s. 16, made this section effective 
November 25, 2003. 

Session Laws 2003-434, Ist Ex. Sess., s. 
11.(b), provides: “Any action challenging the 
validity of any enactment of the General As- 
sembly that apportions or redistricts State leg- 
islative or congressional districts and pending 
in a court other than the Superior Court of 
Wake County on the effective date of this act 


shall be transferred, with a notice of transfer, 
by the clerk of superior court of the county in 
which the action is pending to the clerk of 
Superior Court of Wake County. The clerk of 
superior court of the county in which the action 
is pending shall serve the senior resident supe- 
rior court judge of Wake County with a copy of 
the notice of transfer.” 

Session Laws 2003-434, 1st Ex. Sess., s. 15 is 
a severability clause. 


CASE NOTES 


Constitutionality. — Supreme Court of 
North Carolina found no constitutional bar 
under N.C. Const. art. IV, § 13(2) to the Gen- 
eral Assembly’s setting venue for redistricting 
challenges in the county where the capital of 
North Carolina is located, pursuant to G.S. 


§ 1-83. Change of venue. 


1-81.1; the court found that the provision did 
not affect jurisdiction, but instead, it merely 
established venue for challenges to redistrict- 
ing. Stephenson v. Bartlett, 358 N.C. 219, 595 
S.E.2d 112, 2004 N.C. LEXIS 312 (2004). 


CASE NOTES 


I. In General. 
IV. Application for Removal. 
I. IN GENERAL. 


Cited in Stephenson v. Bartlett, 358 N.C. 
Z19, 999 S-h2d 112) 2004 N.C. LEXIS. 312 
(2004). 


IV. APPLICATION FOR REMOVAL. 


And Before Answering to Merits. — 
Father’s answer contained his motion to 


change venue and thus, the motion came al- 
most two months after service of the complaint 
and summons, well outside the 30-day “time of 
answering” period; accordingly, any objection 
concerning venue was waived. Chillari v. 
Chillari, 159 N.C. App. 670, 583 S.E.2d 367, 
2003 N.C. App. LEXIS 1515 (2003). 
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CIVIL PROCEDURE 


§1-181 


SUBCHAPTER V. COMMENCEMENT OF ACTIONS. 


ARTICLE 9. 


Prosecution Bonds. 


§ 1-109. Bond required of plaintiff for costs. 


CASE NOTES 


Cited in DOT v. Charlotte Area Manufac- 
tured Hous., Inc., 160 N.C. App. 461, 586 
S.E.2d 780, 2003 N.C. App. LEXIS 1822 (2003). 


§ 1-110. Suit as an indigent; 


prison inmates. 


counsel; suits filed pro se by 


CASE NOTES 


Motion To Proceed In Forma Pauperis 
Must Be Filed In Advance of Filing Suit. — 
N.C. Const. art. I, § 18 provides for open courts 
and G.S. 1-110 furthers the right by allowing 
access “to sue” in North Carolina’s courts, not- 
withstanding a party’s inability to advance 
court costs; however, the legislature’s use of the 
words “to sue” and “advance” in G.S. 1-110 
clearly indicate its intent that a motion to 
proceed in forma pauperis should be filed in 
“advance” of filing suit. Griffis v. Lazarovich, — 
N.C. App. —, 595 S.E.2d 797, 2004 N.C. App. 
LEXIS 821 (2004). 

Statute Does Not Relieve Party From 
Ultimate Liability for Costs. — G.S. 1-110 
provides that the trial court may relieve plain- 
tiff from advancing the required court costs, but 
does not relieve a party from ultimate liability 
to pay costs; G.S. 1-110 only relieves a pauper 
from advancing costs when filing suit. Griffis v. 


Lazarovich, — N.C. App. —, 595 S.E.2d 797, 
2004 N.C. App. LEXIS 821 (2004). 

No Abuse of Discretion Found. — Trial 
court did not abuse its discretion in denying an 
injured party’s motion to proceed in forma pau- 
peris under G.S. 1-110 as: (1) the trial court did 
not find that the injured party received food 
stamps, “Work First Family Assistance,” or 
“Supplemental Security Income,” to comply 
with any of the criteria of G.S. 1-110(a), (2) the 
injured party's affidavit indicated that she pos- 
sibly received the required assistance, and (3) 
the fact that the injured party's motion was 
filed after the drivers filed their motions for 
costs indicated that the injured party’s motion 
to proceed in forma pauperis was being used as 
a subterfuge to escape paying costs. Griffis v. 
Lazarovich, — N.C. App. —, 595 S.E.2d 797, 
2004 N.C. App. LEXIS 821 (2004). 


SUBCHAPTER VII. PRETRIAL HEARINGS; TRIAL AND ITS 
INCIDENTS. 


ARTICLE 19. 
Trial. 


§ 1-181. Requests for special instructions. 


CASE NOTES 


Court May Refuse Erroneous or Irrele- 
vant Instructions. — 
When defendant was prosecuted under G.S. 


14-269.2, the trial court was not required, un- 
der G.S. 1-181 and G.S. 1A-1, Rule 51(b) to give 
defendant’s proffered special instruction on the 


§1-253 


defense of necessity, and did not err in instruct- 
ing the jury that necessity was not a defense, as 
several alternatives were available to defen- 
dant, who was pursuing an armed fugitive into 


2004 INTERIM SUPPLEMENT 


§1-254 


an elementary school. State v. Haskins, 160 
N.C. App. 349, 585 S.E.2d 766, 2003 N.C. App. 
LEXIS 1792 (2003), appeal dismissed, 357 N.C. 
580, 589 S.E.2d 356 (2003). 


SUBCHAPTER VII. JUDGMENT. 


ARTICLE 26. 
Declaratory Judgments. 


§ 1-253. Courts of record permitted to enter declaratory 
judgments of rights, status and other legal 


relations. 


CASE NOTES 


I. In General. 


IV. What May Be Determined by Declaratory Judgment. 


A. In General. 


C. Actions in Which Declaratory Judgment Held Unavailable. 


I. IN GENERAL. 


Cited in Farm Bureau Ins. Co. of N.C., Inc. v. 
Blong, 159 N.C. App. 365, 583 S.E.2d 307, 2003 
N.C. App. LEXIS 1497 (2003), cert. denied, 357 
N.C. 578, 589 S.E.2d 125 (2003); Malloy v. 
Cooper, 162 N.C. App. 504, 592 S.E.2d 17, 2004 
N.C. App. LEXIS 189 (2004), cert. denied, 358 
N.C. 376, 597 S.E.2d 133 (2004). 


IV. WHAT MAY BE DETER- 
MINED BY DECLARATORY 
JUDGMENT. 


A. In General. 


Construction and Coverage of Insur- 
ance Contracts. — 

Insurance companies’ motion for declaratory 
judgment on issue of a default judgment on the 
insurance companies’ duty to defend insured 
under G.S. 1-253 was denied because the plead- 
ings in the underlying lawsuit sufficiently al- 
leged that property damage was caused by an 
accident and was thus an “occurrence” covered 
under the insured’s commercial general liabil- 
ity and umbrella policies at issue. Wayne Bros. 
v. N. River Ins. Co., — F. Supp. 2d —, 2003 U.S. 


Dist. LEXIS 16838 (M.D.N.C. Aug. 20, 2003). 
Trial court properly declared, pursuant to 
G.S. 1-253 that insurance companies were not 
obligated to defend or indemnify a business 
owner in an underlying tort action; injuries 
caused when the owner shot a thief were ex- 
pected or intended, and were therefore ex- 
cluded under the policies in question. Auto 
Owners Ins. Co. v. Grier, — N.C. App. —, 593 
S.E.2d 804, 2004 N.C. App. LEXIS 411 (2004). 


C. Actions in Which Declaratory 
Judgment Held Unavailable. 


Land Owners Not Entitled to Declara- 
tory Judgment Overturning Zoning Deci- 
sion. — Trial court properly granted summary 
judgment to a city in property owners’ declara- 
tory judgment action pursuant to G.S. 1-253, 
challenging a denial of an application to rezone 
property; a city council’s finding that the rezon- 
ing would lead to further traffic congestion in 
the area had a plausible basis, and the decision 
had a basis in reason and bore a substantial 
relation to public safety. Ashby v. Town of Cary, 
161 N.C. App. 499, 588 S.E.2d 572, 2003 N.C. 
App. LEXIS 2199 (2008). 


§ 1-254. Courts given power of construction of all instru- 


ments. 


CASE NOTES 


Insurance Coverage. — 
Trial court erred in granting judgment not- 


withstanding the verdict to an auto accident 
victim who sought a declaratory judgment that 
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he was a resident of his father’s household and 
thus subject to coverage under his father’s 
policy, as more than a scintilla of evidence 
supported the jury’s verdict that the victim did 


§ 1-258. Review. 


CIVIL PROCEDURE 


not reside at his father’s house. Monin v. Peer- 
less Ins. Co., 159 N.C. App. 334, 583 S.E.2d 393, 
2003 N.C. App. LEXIS 1522 (2003). 


CASE NOTES 


Conclusive Effect of Findings of Fact. — 
However, trial court erred in granting judg- 
ment notwithstanding the verdict to an auto 
accident victim who sought a declaratory judg- 
ment that he was a resident of his father’s 
household under an insurance policy, and thus 


§ 1-261. Jury trial. 


subject to coverage under his father’s policy, as 
more than a scintilla of evidence supported the 
jury’s verdict that the victim did not reside at 
his father’s house. Monin v. Peerless Ins. Co., 
159 N.C. App. 334, 583 S.E.2d 393, 2003 N.C. 
App. LEXIS 1522 (2003). 


CASE NOTES 


Judgment Notwithstanding the Verdict. 
— Trial court erred in granting judgment not- 
withstanding the verdict to an auto accident 
victim who sought a declaratory judgment that 
he was a resident of his father’s household 


coverage under his father’s policy, as more than 
a scintilla of evidence supported the jury’s ver- 
dict that the victim did not reside at his father’s 
house. Monin v. Peerless Ins. Co., 159 N.C. App. 
334, 583 S.E.2d 3938, 2003 N.C. App. LEXIS 


under an insurance policy, and thus subject to 1522 (2003). 


ARTICLE 26A. 
Three-Judge Panel for Redistricting Challenges. 


§ 1-267.1. Three-judge panel for actions challenging plans 
apportioning or redistricting State legislative 
or congressional districts. 


(a) Any action challenging the validity of any act of the General Assembly 
that apportions or redistricts State legislative or congressional districts shall 
be filed in the Superior Court of Wake County and shall be heard and 
determined by a three-judge panel of the Superior Court of Wake County 
organized as provided by subsection (b) of this section. 

(b) Whenever any person files in the Superior Court of Wake County any 
action challenging the validity of any act of the General Assembly that 
apportions or redistricts State legislative or congressional districts, a copy of 
the complaint shall be served upon the senior resident superior court judge of 
Wake County, who shall be the presiding judge of the three-judge panel 
required by subsection (a) of this section. Upon receipt of that complaint, the 
senior resident superior court judge of Wake County shall notify the Chief 
Justice, who shall appoint two additional resident superior court judges to the 
three-judge panel of the Superior Court of Wake County to hear and determine 
the action. Before making those appointments, the Chief Justice shall consult 
with the North Carolina Conference of Superior Court Judges, which shall 
provide the Chief Justice with a list of reeommended appointments. To ensure 
that members of the three- judge panel are drawn from different regions of the 
State, the Chief Justice shall appoint to the three-judge panel one resident 
superior court judge from the First through Fourth Judicial Divisions and one 


Li 
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resident superior court judge from the Fifth through Eighth Judicial Divisions. 
In order to ensure fairness, to avoid the appearance of impropriety, and to 
avoid political bias, no member of the panel, including the senior resident 
superior court judge of Wake County, may be a former member of the General 
Assembly. Should the senior resident superior court judge of Wake County be 
disqualified or otherwise unable to serve on the three-judge panel, the Chief 
Justice shall appoint another resident superior court judge of Wake County as 
the presiding judge of the three-judge panel. Should any other member of the 
three-judge panel be disqualified or otherwise unable to serve on the three- 
judge panel, the Chief Justice shall appoint as a replacement another resident 
superior court judge from the same group of judicial divisions as the resident 
superior court judge being replaced. 

(c) No order or judgment shall be entered affecting the validity of any act of 
the General Assembly that apportions or redistricts State legislative or 
congressional districts except by the three-judge panel of the Superior Court of 
Wake County organized as provided by subsection (b) of this section. In the 
event of disagreement among the three resident superior court judges com- 
prising the three-judge panel, then the opinion of the majority shall prevail. 
(2003-434, 1st Ex. Sess., s. 7(a).) 


Editor’s Note. — Session Laws 2003-434, county in which the action is pending shall 
lst Ex. Sess., s. 16 made this Article effective serve the senior resident superior court judge of 
November 25, 2003. Wake County with a copy of the notice of 

Session Laws 2003-434, Ist Ex. Sess.,s.7.(b), transfer. Upon receipt of the notice of transfer, 
provides: “Any action challenging the validity the senior resident superior court judge of 
of any act of the General Assembly that appor- Wake County shall notify the Chief Justice, 
tions or redistricts State legislative or congres- who shall appoint two additional resident su- 
sional districts and pending in a court other’ perior court judges to serve with the senior 
than the Superior Court of Wake County on the resident superior court judge of Wake County 
effective date of this act shall be transferred, on the three-judge panel of the superior court of 
with a notice of transfer, by the clerk of superior Wake County as provided by subsection (a) of 
court of the county in which the action is_ this section.” 
pending to the clerk of Superior Court of Wake Session Laws 2003-434, Ist Ex. Sess., s. 15, is 
County. The clerk of superior court of the a severability clause. 


CASE NOTES 


Constitutionality. — Three-judge panel of N.C. 219, 595 S.E.2d 112, 2004 N.C. LEXIS 312 
superior court judges required by G.S. 1-267.1 (2004). 
is not a new court outside of the contemplation The provisions of G.S. 1-267.1, within the 
of N.C. Const. art. IV, §§ 12 and 13(2), as a _ specific context of a challenge to redistricting, 
challenge to redistricting is a matter of proce- do not impermissibly infringe on the Chief 
dure that lies within the purview ofthe General Justice’s authority to assign judges, pursuant 
Assembly; accordingly, no new courts are cre- to his powers under N.C. Const. art. IV, § 11. 
ated beyond those contemplated by N.C. Const. Stephenson v. Bartlett, 358 N.C. 219, 595 
art. IV, §§ 1, 2. Stephenson v. Bartlett, 358 S.E.2d 112, 2004 N.C. LEXIS 312 (2004). 
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§1-271 


SUBCHAPTER IX. APPEAL. 


ARTICLE 27. 
Appeal. 


§ 1-269. Certiorari, recordari, and supersedeas. 


CASE NOTES 


I. In General. 
II. Certiorari. 
A. In General. 


I. IN GENERAL. 


Cited in Harper v. City of Asheville, 160 N.C. 
App. 209, 585 S.E.2d 240, 2003 N.C. App. 
LEXIS 1760 (2003). 


Il. CERTIORARI. 
A. In General. 


Certiorari is not a proper remedy where 
another adequate remedy is available. 

Street preacher’s challenge to the constitu- 
tionality of local noise ordinances was stayed 
under the Younger abstention doctrine where 
there remained state remedies available, even 
though the preacher was not actively pursuing 


§ 1-271. Who may appeal. 


them, including requesting certiorari to review 
a decision of the city manager pertaining to 
violations of the local noise ordinance. Moore v. 
City of Asheville, 290 F. Supp. 2d 664, 2003 U.S. 
Dist. LEXIS 20496 (W.D.N.C. 2003). 
Challenge to Zoning Decision. — Pursu- 
ant to a petition for certiorari, G.S. 1-269, or a 
writ of mandamus, N.C. R App. P. Art. V, R. 22, 
a town board’s denial of an application for 
subdivision approval was reversed, because the 
application met the technical requirements of 
an open space district, and denial based on lack 
of consistency with other developments was 
arbitrary and capricious. William Brewster Co. 
v. Town of Huntersville, 161 N.C. App. 132, 588 
S.E.2d 16, 2003 N.C. App. LEXIS 1978 (2003). 


CASE NOTES 


I. 
Ill. 


In General. 
Parties Held Not Entitled to Appeal. 


I. IN GENERAL. 


Meaning of “Party Aggrieved”. — 

Party aggrieved within the meaning of G.S. 
1-271 is one whose rights are substantially 
affected by judicial order. Templeton v. Apex 
Homes, Inc., — N.C. App. —, 595 S.E.2d 769, 
2004 N.C. App. LEXIS 829 (2004). 


Ill. PARTIES HELD NOT 
ENTITLED TO 
APPEAL. 


Dismissal of a Third Party’s Claim. — 
Limited liability company that bought a mobile 
home at a tax sale was not aggrieved by the 
trial court’s decision to dismiss a claim that was 
filed against the North Carolina Department of 
Motor Vehicles by a company that held a lien on 
the mobile home, and the company therefore 
did not have the right to appeal the trial court’s 


ibe 


decision. Oakwood Acceptance Corp., LLC v. 
Massengill, 162 N.C. App. 199, 590 S.E.2d 412, 
2004 N.C. App. LEXIS 118 (2004). 

Appeal of Pre-Trial Order. — In an action 
by car purchasers against car dealerships and 
manufacturers for negligence and unfair and 
deceptive trade practices, an appeal from a trial 
court’s pre-trial orders was dismissed as inter- 
locutory and not affecting a substantial right. 
Alexander v. DaimlerChrysler Corp., 158 N.C. 
App. 637, 582 S.E.2d 57, 2003 N.C. App. LEXIS 
1220 (2003). 

Developer who obtained dismissal of 
suit was not an aggrieved party because the 
judgment from which the developer appealed 
was that the homeowners recover nothing from 
the developer and that the complaint alleging 
violations of the Unfair and Deceptive Trade 
Practices Act be dismissed. McInerney v. 
Pinehurst Area Realty, Inc., 162 N.C. App. 285, 


§1-277 


590 S.E.2d 313, 2004 N.C. App. LEXIS 123 
(2004). 

Homeowners who were successful in ob- 
taining a judgment against their neigh- 
bors causing their neighbors to remove a house 
from the property next door due to violation of 


2004 INTERIM SUPPLEMENT 


§1-283 


restrictive covenants were not aggrieved by the 
trial court’s order and therefore lacked stand- 
ing to appeal. Templeton v. Apex Homes, Inc., 
—N.C. App. —, 595 S.E.2d 769, 2004 N.C. App. 
LEXIS 829 (2004). 


§ 1-277. Appeal from superior or district court judge. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2003). 


CASE NOTES 


I. In General. 
II. From What Decisions, etc., Appeal Lies. 
B. Interlocutory Orders. 


1. In General. 
2. Substantial Right. 


I. IN GENERAL. 


Applied in Batts v. Batts, 160 N.C. App. 554, 
586 S.E.2d 550, 2003 N.C. App. LEXIS 1837 
(2003), cert. denied, 358 N.C. 153, 592 S.E.2d 
553 (2004). 

Cited in Carson v. Brodin, 160 N.C. App. 366, 
585 S.E.2d 491, 2003 N.C. App. LEXIS 1801 
(2003). 


II. FROM WHAT DECISIONS, ETC., 
APPEAL LIES. 


B. Interlocutory Orders. 
1. In General. 


When Appeal from Interlocutory Order 
Will Be Dismissed. — 

Husband’s appeal from a divorce proceeding 
was dismissed because the trial court’s order 
continuing a show cause hearing and directing 
the husband to comply with a memorandum 
order distributing the marital property or be 
subject to contempt was not a final judgment, 
since further action was to be taken, nor did it 
affect a substantial right for the purposes of 
G.S. 1-277(a). Blythe v. Blythe, — N.C. App. —, 
593 S.E.2d 403, 2004 N.C. App. LEXIS 293 
(2004). 


2. Substantial Right. 


Section Prohibits Appeal of Interlocu- 
tory Orders Unless Substantial Right Is 
Affected. — 

In an action by car purchasers against car 
dealerships and manufacturers for negligence 
and unfair and deceptive trade practices, an 
appeal from a trial court’s pre-trial orders was 
dismissed as interlocutory and not affecting a 
substantial right. Alexander V. 
DaimlerChrysler Corp., 158 N.C. App. 637, 582 
S.E.2d 57, 2003 N.C. App. LEXIS 1220 (2003). 

Vital Preliminary Issue. — 

Trial court’s order in a declaration of taking 
action by the North Carolina Department of 
Transportation and inverse condemnation 
counterclaim by the landowner that the De- 
partment acquired a public right-of-way over 
the landowner’s property without compensa- 
tion and that a jury determination as to any 
damages was to be conducted was properly 
before the appellate court because the orders 
were vital preliminary issues that could be 
immediately appealed. DOT v. Elm Land Co., 
— N.C. App. —, 593 S.E.2d 131, 2004 N.C. App. 
LEXIS 383 (2004), cert. denied, — N.C. —, 599 
S.E.2d 42 (2004). 


§ 1-283. Trial judge empowered to settle record on appeal; 
effect of leaving office or of disability. 


Legal Periodicals. — For article, “Functus 
Officio: Authority of the Trial Court after Notice 
of Appeal,” see 81 N.C.L. Rev. 2331 (2003). 
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§1-339.44 


§ 1-288. Appeals by indigents; clerk’s fees. 


CASE NOTES 


Order Must Be Obtained Within Statu- 
tory Time. — 

Trial court did not abuse its discretion in 
denying an injured party’s motion to proceed in 
forma pauperis on appeal under G.S. 1-288, as 


the injured party’s motion was filed more than 
30 days after the entry of judgment. Griffis v. 
Lazarovich, — N.C. App. —, 595 S.E.2d 797, 
2004 N.C. App. LEXIS 821 (2004). 


§ 1-294. Scope of stay; security limited for fiduciaries. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2008). 


CASE NOTES 


The perfection of an appeal terminates 
the authority of the inferior court. 

An appeal to the courts divests the Industrial 
Commission of jurisdiction to issue opinions 
and awards, and while an appeal is not per- 
fected until docketed, perfection relates back to 
the time that the notice of appeal is given; a 
second workers’ compensation order and award 
made after a prior order and award was being 
appealed was vacated because it was made 
after the Commission was divested of jurisdic- 


tion. Roberts v. Century Contrs., Inc., 162 N.C. 
App. 688; 592°S.E.2d 215, 2004 N.C. App. 
LEXIS 268 (2004). 

Cited in Draughon v. Harnett County Bd. of 
Educ., 158 N.C. App. 705, 582 S.E.2d 348, 2003 
N.C. App. LEXIS 1227 (2003); Fantasy World, 
Inc. v. Greensboro Bd. of Adjustment, 162 N.C. 
App. 603, 592 S.E.2d 205, 2004 N.C. App. 
LEXIS 267 (2004), cert. denied, — N.C. —, 599 
S.E.2d 43 (2004). 


SUBCHAPTER X. EXECUTION. 


ARTICLE 29B. 


Execution Sales. 


Part 1. General Provisions. 


§ 1-339.41. Definitions. 


CASE NOTES 


Cited in Kindred of N.C., Inc. v. Bond, 160 
N.C. App. 90, 584 S.E.2d 846, 2003 N.C. App. 
LEXIS 1765 (2003). 


§ 1-339.44. Place of sale. 


CASE NOTES 


Specificity of Notice Regarding Place 
Where Property Will be Sold. — Notice that 
a county would conduct a tax sale at a “storage 
location” to collect taxes due on a mobile home 


did not provide specificity required by G.S. 
1-339.51, and the trial court properly invali- 
dated the sale of a mobile home that was valued 
at $50,000, but was sold for $5,000. Oakwood 


§1-339.51 


Acceptance Corp., LLC v. Massengill, 162 N.C. 
App. 199, 590 S.E.2d 412, 2004 N.C. App. 
LEXIS 118 (2004). 
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Part 2. Procedure for Sale. 


§ 1-339.51. Contents of notice of sale. 


CASE NOTES 


Notice of Place Where Property Will Be 
Sold. — Notice that a county would conduct a 
tax sale at a “storage location” to collect taxes 
due on a mobile home did not provide specificity 
required by G.S. 1-339.51, and the trial court 


properly invalidated the sale of a mobile home 
that was valued at $50,000, but was sold for 
$5,000. Oakwood Acceptance Corp., LLC v. 
Massengill, 162 N.C. App. 199, 590 S.E.2d 412, 
2004 N.C. App. LEXIS 118 (2004). 


§ 1-339.67. Confirmation of sale of real property. 


CASE NOTES 


Material irregularity was present in the 
sale of certain real estate at an execution 
sale because the clerk of the superior 
court did not confirm the sale, as was man- 
datory under G.S. 1-339.67, and the fact that a 


district court judge confirmed the sale did not 
require a different result. Ben. Mortg. Co. v. 
Peterson, — N.C. App. —, 592 8.E.2d 724, 2004 
N.C. App. LEXIS 292 (2004). 


§ 1-339.71. Special proceeding to determine ownership of 


surplus. 


CASE NOTES 


Cited in Kindred of N.C., Inc. v. Bond, 160 
N.C. App. 90, 584 S.E.2d 846, 2003 N.C. App. 
LEXIS 1765 (2003). 


ARTICLE 30. 


Betterments. 


§ 1-340. Petition by claimant; execution suspended; issues 


found. 


CASE NOTES 


Recovery for Betterments Not Available 
to Tenant. — Trial court properly granted 
summary judgment pursuant to G.S. 1A-1, 
N.C. R. Civ. P. 56(c), to a railway in a summary 
ejectment action; an oil company’s sublease of 
property from an advertising company termi- 
nated when the lease between the railway and 
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the advertising company terminated, and the 
oil company’s claim for betterments under G.S. 
1-340 failed based on the company’s status as a 
tenant. Atl. & E. Carolina Ry. v. Wheatly Oil 
Co., — N.C. App. —, 594 S.E.2d 425, 2004 N.C. 
App. LEXIS 579 (2004), cert. denied, — N.C. —, 
599 S.E.2d 38 (2004). 
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SUBCHAPTER XII. SPECIAL PROCEEDINGS. 


ARTICLE 33. 
Special Proceedings. 


§ 1-393. Chapter and Rules of Civil Procedure applicable 
to special proceedings. 


CASE NOTES 


Applied in Greene v. Garner, — N.C. App. 
—, 592 S.E.2d 589, 2004 N.C. App. LEXIS 294 
(2004). 


§ 1-394. Contested special proceedings; commencement; 
summons. 


CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


SUBCHAPTER XIV. ACTIONS IN PARTICULAR CASES. 


ARTICLE 42. 


Waste. 


§ 1-538. Judgment for treble damages and possession. 


CASE NOTES 


Cited in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 
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SUBCHAPTER XV. INCIDENTAL PROCEDURE IN CIVIL 
ACTIONS. 


ARTICLE 44. 


Compromise. 


§ 1-540.2. Settlement of property damage claims arising 
from motor vehicle collisions or accidents; 
same not to constitute admission of liability, 
nor bar party seeking damages for bodily in- 
jury or death. 


CASE NOTES 
Evidence of Settlement Offer From In- cating that the insurer would consider settling 
surance Company Held Inadmissible. — claims arising from the accident was inadmis- 
Judgment for a driver in an injured party’s _ sible as proof that the driver was liable for the 
personal injury action was affirmed; pursuant accident. Garrett v. Smith, — N.C. App. —, 594 


to G.S. 8C-1, N.C. R. Evid. 411, and GS. §S.E.2d 232, 2004 N.C. App. LEXIS 574 (2004). 
1-540.2, a letter from the driver’s insurer indi- 


ARTICLE 45C. 
Revised Uniform Arbitration Act. 


§ 1-569.1. Definitions. 


CASE NOTES 


Held Not Applicable. — Under prior law _ the auspices of G.S. 1-567.1 et seq. MCI Constr., 
motion by city manager for a protective order LLC v. Hazen & Sawyer, P.C., — F. Supp. 2d —, 
prohibiting his deposition was denied. The city 2003 U.S. Dist. LEXIS 15318 (M.D.N.C. Aug. 
manager was neither an arbitrator nor neutral; 29, 2003). 
accordingly, his decisions were not made under 


§ 1-569.7. Motion to compel or stay arbitration. 


CASE NOTES 


Stay of Action Pending Arbitration. — Timely. — Trial court erred in denying an 
Trial court properly granted a builder’s motion  insured’s motion to compel arbitration pursu- 
to stay an action alleging breach of implied and ant to G.S. 1-567.3 of an underinsured motorist 
express warranties pending arbitration pursu- claim pursuant to G.S. 20-279.21; the contrac- 
ant to G.S. 1-569.7; home owners agreed to an _ tual period to request arbitration did not begin 
arbitration clause, which covered all of the  torun until the insured settled a liability claim 
owners’ claims, and was thus enforceable. Bass with another company, and therefore the arbi- 
v. Pinnacle Custom Homes, Inc., — N.C. App. tration request was timely pursuant to the 
—, 592 S.E.2d 606, 2004 N.C. App. LEXIS 303 terms of the contract and G.S. 1-52(16). Regis- 
(2004), cert. denied, — N.C. —, 598 S.E.2d 381 __ ter v. White, 160 N.C. App. 657, 587 S.E.2d 95, 
(2004). 2003 N.C. App. LEXIS 1933 (2003), cert. 

Motion to Compel Arbitration Was _ granted, 358 N.C. 155, 590 S.E.2d 862 (2003). 
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§ 1-569.24. Modification or correction of award. 
CASE NOTES 


Failure to Timely Challenge Award or husband failed to establish any of the grounds 
Establish Grounds Required. — Arbitration required for vacating, modifying, or correcting 
award in a divorce case was affirmed where a_ the award as delineated by GS. 1-567.13. 
husband failed to timely challenge the award Semon v. Semon, 161 N.C. App. 137, 587 S.E.2d 
as required by G.S. 1-567.14, and where the 460, 2003 N.C. App. LEXIS 1991 (2003). 
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§1A-1 


2004 INTERIM SUPPLEMENT 


§1A-1, Rule 3 


Chapter 1A. 


Rules of Civil Procedure. 


Article 2. 


Commencement of Action; Service of 
Process, Pleadings, Motions, and Orders. 


Rule 
5. Service and filing of pleadings and other 
papers. 


§ 1A-1. Rules of Civil Procedure. 


CASE NOTES 


Cited in Eli Research, Inc. v. United 
Communs. Group, LLC, 312 F. Supp. 2d 748, 
2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 2004). 


ARTICLE 1. 
Scope of Rules—One Form of Action. 


Rule 1. Scope of rules. 


CASE NOTES 


Timeliness. — Father’s answer contained 
his motion to change venue and thus, the mo- 
tion came almost two months after service of 
the complaint and summons, well outside the 
30-day “time of answering” period; accordingly, 
any objection concerning venue has been 


waived. Chillari v. Chillari, 159 N.C. App. 670, 
583 S.E.2d 367, 2003 N.C. App. LEXIS 1515 
(2003). 

Cited in Slavin v. Town of Oak Island, 160 
N.C. App. 57, 584 S.E.2d 100, 2003 N.C. App. 
LEXIS 1670 (2003). 


ARTICLE 2. 


Commencement of Action; Service of Process, Pleadings, 
Motions, and Orders. 


Rule 3. Commencement of action. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Special Proceedings. — When the State 
sought the production of a deceased client’s 
statements to his attorney, in a murder inves- 
tigation, and the State did not convene an 
investigative grand jury, under G.S. § 15A- 
623(h), or strictly comply with G.S. 1A-1, N.C. 
R. Civ. P. 3, it, nonetheless, filed its petition in 
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the superior court, which was the proper court 
to hear a “special proceeding,” under G.S. 7A- 
246, and it could, to accommodate the exigent 
circumstances presented, hear the matter. In re 
Investigation of the Death of Miller, 357 N.C. 
316, 584 S.E.2d 772, 2003 N.C. LEXIS 831 
(2003). 

Applied in Spencer v. Town of Chapel Hill, 


§1A-1, Rule 4 


290 F. Supp. 2d 655, 2003 U.S. Dist. LEXIS 
20700 (M.D.N.C. 2003). 


Rule 4. Process. 


RULES OF CIVIL PROCEDURE 


§1A-1, Rule 5 


CASE NOTES 


I. In General. 
II. Personal Service on Natural Persons. 


C. Service by Registered or Certified Mail. 


IV. Service on Corporations. 
V. Service by Publication. 
VII. Discontinuance and Extensions. 


I. IN GENERAL. 


Applied in Young v. Hair, — F. Supp. 2d —, 
2004 U.S. Dist. LEXIS 6551 (E.D.N.C. Jan. 26, 
2004). 

Cited in Old Salem Foreign Car Serv. v. 
Webb, 159 N.C. App. 93, 582 S.E.2d 673, 2003 
N.C. App. LEXIS 1426 (2008). 


II. PERSONAL SERVICE ON NATURAL 
PERSONS. 


C. Service by Registered or Certified 
Mail. 


Reception by Agent. — 

Regarding a breach of contract action filed 
against an individual and his business entities, 
where a civil summons addressed to the indi- 
vidual was sent to him via U.S. Postal Service 
by certified mail, return receipt requested; the 
summons was delivered and a signature was 
obtained on the registry receipt; and the medi- 
cal center executed an affidavit attesting to 
such facts, attaching the registry receipt bear- 
ing a signature showing delivery of the sum- 
mons, such uncontradicted evidence complied 
with the statutory requirements of G.S. 1A-1, 
Rule 4 and gave rise to the rebuttable presump- 
tion under G.S. 1A-1, Rule 4G2)(2) of proper 
service. Granville Med. Ctr. v. Tipton, 160 N.C. 
App. 484, 586 S.E.2d 791, 2003 N.C. App. 
LEXIS 1826 (2003). 


IV. SERVICE ON CORPO- 
RATIONS. 


Presumption of Proper Service Not Re- 
butted. — Corporation’s affidavit, submitted 
pursuant to G.S. 1-75.10(4), was insufficient to 
rebut the presumption of service of process 
under G.S. 1A-1, N.C. R. Civ. P. 4Q)(2) because 


the corporation’s evidence that service was not 
made was equivocal in nature; because 28 
U.S.C.S. § 1446(b) was to be construed nar- 
rowly, the court refused to exercise its discre- 
tion in overlooking the 30-day time limit re- 
quirement for notice of removal, found that the 
corporation’s notice was not timely, and granted 
the individuals’ motion to remand. Cline v. 
Fairbanks Capital Corp., — F. Supp. 2d —, 
2004 U.S. Dist. LEXIS 9146 (M.D.N.C. May 20, 
2004). 


V. SERVICE BY PUBLICATION. 


But Plaintiff Must File Affidavit Show- 
ing Circumstances Warranting Service by 
Publication. — 

Mother failed to file an affidavit showing the 
circumstances warranting use of service by 
publication or showing her due diligence in 
attempting to locate the father; such failure 
constituted reversible error. Cotton v. Jones, 
160 N.C. App. 701, 586 S.E.2d 806, 2003 N.C. 
App. LEXIS 1929 (2003). 


VII. DISCONTINUANCE AND 
EXTENSIONS. 


Extensions, Generally. — 

Trial court erred in allowing plaintiffs’ mo- 
tion to retroactively extend the time period for 
issuing the alias and pluries summons since 
the action had been discontinued; trial courts 
do not have discretion pursuant to G.S. 1A-1, 
N.C. R. Civ. P. 6(b) to prevent a discontinuance 
of an action under G.S. 1A-1, N.C. R. Civ. P. 4(e) 
where there is neither an endorsement of the 
original summons nor issuance of an alias and 
pluries summons within ninety days after issu- 
ance of the last preceding summons. Russ v. 
Hedgecock, 161 N.C. App. 334, 588 S.E.2d 69, 
2003 N.C. App. LEXIS 2042 (2003). 


Rule 5. Service and filing of pleadings and other papers. 


(a) Service of orders, subsequent pleadings, discovery papers, written mo- 
tions, written notices, and other similar papers — When required. — Every 
order required by its terms to be served, every pleading subsequent to the 
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original complaint unless the court otherwise orders because of numerous 
defendants, every paper relating to discovery required to be served upon a 
party unless the court otherwise orders, every written motion other than one 
which may be heard ex parte, and every written notice, appearance, demand, 
offer of judgment and similar paper shall be served upon each of the parties, 
but no service need be made on parties in default for failure to appear except 
that pleadings asserting new or additional claims for relief against them shall 
be served upon them in the manner provided for service of summons in Rule 4. 

(al) Service of briefs or memoranda in support or opposition of certain 
dispositive motions. — In actions in superior court, every brief or memoran- 
dum in support of or in opposition to a motion to dismiss, a motion for 
judgment on the pleadings, a motion for summary judgment, or any other 
motion seeking a final determination of the rights of the parties as to one or 
more of the claims or parties in the action shall be served upon each of the 
parties at least two days before the hearing on the motion. If the brief or 
memorandum is not served on the other parties at least two days before the 
hearing on the motion, the court may continue the matter for a reasonable 
period to allow the responding party to prepare a response, proceed with the 
matter without considering the untimely served brief or memorandum, or take 
such other action as the ends of justice require. The parties may, by consent, 
alter the period of time for service. For the purpose of this two-day requirement 
only, service shall mean personal delivery, facsimile transmission, or other 
means such that the party actually receives the brief within the required time. 

(b) Service — How made. — A pleading setting forth a counterclaim or cross 
claim shall be filed with the court and a copy thereof shall be served on the 
party against whom it is asserted or on the party’s attorney of record. With 
respect to all pleadings subsequent to the original complaint and other papers 
required or permitted to be served, service with due return may be made in the 
manner provided for service and return of process in Rule 4 and may be made 
upon either the party or, unless service upon the party personally is ordered by 
the court, upon the party’s attorney of record. With respect to such other 
pleadings and papers, service upon the attorney or upon a party may also be 
made by delivering a copy to the party or by mailing it to the party at the 
party’s last known address or, if no address is known, by filing it with the clerk 
of court. Delivery of a copy within this rule means handing it to the attorney 
or to the party, leaving it at the attorney’s office with a partner or employee, or 
by sending it to the attorney’s office by a confirmed telefacsimile transmittal for 
receipt by 5:00 P.M. Eastern Time on a regular business day, as evidenced by 
a telefacsimile receipt confirmation. If receipt of delivery by telefacsimile is 
after 5:00 P.M., service will be deemed to have been completed on the next 
business day. Service by mail shall be complete upon deposit of the pleading or 
paper enclosed in a post-paid, properly addressed wrapper in a post office or 
official depository under the exclusive care and custody of the United States 
Postal Service. 

(c) Service — Numerous defendants. — In any action in which there are 
unusually large numbers of defendants, the court, upon motion or of its own 
initiative, may order that service of the pleadings of the defendants and replies 
thereto need not be made as between the defendants and that any crossclaim, 
counterclaim, or matter constituting an avoidance or affirmative defense 
contained therein shall be deemed to be denied or avoided by all other parties 
and that the filing of any such pleading and service thereof upon the plaintiff 
constitutes due notice of it to the parties. A copy of every such order shall be 
served upon the parties in such manner and form as the court directs. 

(d) Filing. — All pleadings subsequent to the complaint shall be filed with 
the court. All other papers required to be served upon a party, including 
requests for admissions, shall be filed with the court either before service or 
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within five days thereafter, except that subpoenas, objections to subpoenas 
under Rule 45(c)(3), depositions, interrogatories, requests for documents, and 
answers and responses to those requests may not be filed unless ordered by the 
court or until used in the proceeding. Briefs and memoranda provided to the 
court may not be filed with the clerk of the court unless ordered by the court. 
The party taking a deposition or obtaining material through discovery is 
responsible for its preservation and delivery to the court if needed or so 
ordered. With respect to all pleadings and other papers as to which service and 
return has not been made in the manner provided in Rule 4, proof of service 
shall be made by filing with the court a certificate either by the attorney or the 
party that the paper was served in the manner prescribed by this rule, or a 
certificate of acceptance of service by the attorney or the party to be served. 
Such certificate shall show the date and method of service or the date of 
acceptance of service. 

(e)(1) Filing with the court defined. — The filing of pleadings and other 
papers with the court as required by these rules shall be made by 
filing them with the clerk of the court, except that the judge may 
permit the papers to be filed with him, in which event he shall note 
puerenn the filing date and forthwith transmit them to the office of the 
clerk. 

(2) Filing by telefacsimile transmission. — If, pursuant to G.S. 7A-34 and 
G.S. 7A-348, the Supreme Court and the Administrative Officer of the 
Courts establish uniform rules, regulations, procedures and specifi- 
cations for the filing of pleadings or other court papers by telefacsimile 
transmission, filing may be made by the transmission when, in the 
manner, and to the extent provided therein. (1967, c. 954, s. 1; 1971, 
C2050, C1190, 5. 2.0519 70.c17162.6> 1; 1983, c. 201, s. 1: 1985, ¢, 546: 
HOE CentOS. 5. 2000-127, su ht 2001379 svc: ZO0U-388 Wet 1: 
2001-487, s. 107.5(a); 2004-199, s. 5(a).) 


Effect of Amendments. — Session Laws under Rule 45(c)(3)” in the second sentence of 
2004-199, s. 5(a), effective October 1, 2004, subsection (d). 
inserted “subpoenas, objections to subpoenas 


CASE NOTES 


Applied in Trivette v. Trivette, 162 N.C. App. 
55, 590 S.E.2d 298, 2004 N.C. App. LEXIS 40 
(2004). 


Rule 6. Time. 


CASE NOTES 
I. In General. 
Il. Enlargement of Time. 
I. IN GENERAL. Webb, 159 N.C. App. 93, 582 S.E.2d 673, 2003 


(oes FP PST HPS - re N.C. App. LEXIS 1426 (2003). 

pplied in outheast v. Lane, iC, 

App. 535, 586 S.E.2d 530, 2003 N.C. App. Ii. ENLARGEMENT OF TIME. 

LEXIS 1821 (2003), cert. denied, 358 N.C. 153, Retroactive Extension Not Permitted 

592 S.E.2d 558 (2004); Broughton v. McClatchy After Discontinuance of Action. — Trial 

Newspapers, Inc., 161 N.C. App. 20,588 S.E.2d court erred in allowing plaintiffs’ motion to 

20, 2003 N.C. App. LEXIS 1983 (2003). retroactively extend the time period for issuing 
Cited in Old Salem Foreign Car Serv. v. _ the alias and pluries summons since the action 
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had been discontinued; trial courts do not have 
discretion pursuant to G.S. 1A-1, N.C. R. Civ. P. 
6(b) to prevent a discontinuance of an action 
under G.S. 1A-1, N.C. R. Civ. P. 4(e) where 
there is neither an endorsement of the original 
summons nor issuance of an alias and pluries 
summons within ninety days after issuance of 
the last preceding summons. Russ vy. 
Hedgecock, 161 N.C. App. 334, 588 S.E.2d 69, 
2003 N.C. App. LEXIS 2042 (2003). 

Showing of Excusable Neglect Neces- 
sary Where Request Untimely. — 

Inmate who sued a sheriff and various med- 
ical providers, alleging medical malpractice 


2004 INTERIM SUPPLEMENT 


§1A-1, Rule 8 


and negligence, did not show excusable neglect 
for failing to designate his expert witnesses by 
the date specified in the trial court’s order, and 
because the trial court properly denied the 
inmate’s motion for an extension of time to 
designate his expert witnesses and his forecast 
of evidence could not include a designation of 
witnesses, the trial court’s order granting sum- 
mary judgment in favor of all defendants was 
upheld. Summey v. Barker, 357 N.C. 492, 586 
S.E.2d 247, 2003 N.C. LEXIS 1105 (2003). 


ARTICLE 3. 
Pleadings and Motions. 


Rule 7. Pleadings allowed; form of motions. 


CASE NOTES 


I. In General. 
II. Pleadings. 


I. IN GENERAL. 


Cited in Hunter v. Guardian Life Ins. Co. of 
Am., 162 N.C. App. 477, 593 S.E.2d 595, 2004 
N.C. App. LEXIS 174 (2004), cert. denied, — 
N.C. —, 599 S.E.2d 48 (2004), cert. denied, — 
N.C. —, 599 S.E.2d 49 (2004). 


II. PLEADINGS. 


Answer is a required responsive plead- 
ing, and denials are required to fairly 
meet the substance of the averments de- 


nied. In a client’s legal malpractice case alleg- 
ing that the lawyers failed to advise the client 
of use restrictions on land purchased by the 
client, the trial court’s order dismissing the 
case as time-barred was affirmed, where the 
client had failed to specifically deny that he was 
notified of the land use restrictions approxi- 
mately two months after closing on the pur- 
chase of the land, and over three years before 
filing the legal malpractice case. Bolton v. 
Crone, 162 N.C. App. 171, 589 S.E.2d 915, 2004 
N.C. App. LEXIS 56 (2004). 


Rule 8. General rules of pleadings. 


CASE NOTES 


I. In General. 
Ili. Affirmative Defenses. 
IV. Effect of Failure to Deny. 


I. IN GENERAL. 


Applied in Ben. Mortg. Co. of N.C., Inc. v. 
Barrington & Jones Law Firm, P.A., — N.C. 
App. —, 595 S.E.2d 705, 2004 N.C. App. LEXIS 
727 (2004). 

Cited in Lawson vy. Tyco Elecs. Corp., 286 F. 
Supp. 2d 639, 2003 U.S. Dist. LEXIS 18231 
(M.D.N.C. 2003); Zubaidi v. Earl L. Pickett 
Enters., — N.C. App. —, 595 S.E.2d 190, 2004 
N.C. App. LEXIS 716 (2004). 
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il. AFFIRMATIVE DEFENSES. 


Requirements for Pleading Affirmative 
Defense. — 

When an injured party sued a rural fire 
department and one of its firemen for injuries 
he received from one of the department’s vehi- 
cles after the department responded to a fire in 
the injured party’s neighborhood, the depart- 
ment and the fireman adequately pled the 
affirmative defense of immunity, under GS. 
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58-82-5, in both their answer and their motion 
for summary judgment to satisfy the require- 
ments of G.S. 1A-1, N.C. R. Civ. P. 8(c) and 
provide the injured party with notice of this 
defense. Luhmann v. Hoenig, 161 N.C. App. 
452, 588 S.E.2d 550, 2003 N.C. App. LEXIS 
2187 (2003). 

Failure to Plead Good Faith Purchaser 
for Value. — Limited liability company (LLC) 
that purchased a mobile home at a tax sale 
waived its claim that a lienholder was not 
entitled to invalidate the sale because the LLC 
was a good faith purchaser for value by failing 
to raise that claim as an affirmative defense 
when it answered the lienholder’s complaint. 
Oakwood Acceptance Corp., LLC v. Massengill, 
162 N.C. App. 199, 590 S.E.2d 412, 2004 N.C. 
App. LEXIS 118 (2004). 


RULES OF CIVIL PROCEDURE 
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IV. EFFECT OF FAILURE TO DENY. 


Answer is a required responsive plead- 
ing, and denials are required to fairly 
meet the substance of the averments de- 
nied. In a client’s legal malpractice case alleg- 
ing that the lawyers failed to advise the client 
of use restrictions on land purchased by the 
client, the trial court’s order dismissing the 
case as time-barred was affirmed, where the 
client had failed to specifically deny that he was 
notified of the land use restrictions approxi- 
mately two months after closing on the pur- 
chase of the land, and over three years before 
filing the legal malpractice case. Bolton v. 
Crone, 162 N.C. App. 171, 589 S.E.2d 915, 2004 
N.C. App. LEXIS 56 (2004). 


Rule 9. Pleading special matters. 


Legal Periodicals. — 

For note, “Rule 94) — Is Requiring a Plaintiff 
in a Medical Malpractice Action to Certify His 
or Her Claim Before Filing Unconstitutional? 
— The Issue in Anderson v. Assimos,” 25 Camp- 
bell L. Rev. 219 (2003). 


For article, “Law Between the Lines,” 25 
Campbell L. Rev. 151 (2003). 

For comment, “Punitive Damages in Medical 
Malpractice: An Economic Evaluation,” see 81 
N.C.L. Rev. 2371 (2003). 


CASE NOTES 


I. In General. 

Fraud, Duress, Mistake, etc. 
IV. Conditions Precedent. 

V. Special Damages. 

Pleading and Practice. 


I. IN GENERAL. 


Cited in Summey v. Barker, 357 N.C. 492, 
586 S.E.2d 247, 2003 N.C. LEXIS 1105 (2003); 
Hunter v. Guardian Life Ins. Co. of Am., 162 
N.C. App. 477, 593 S.E.2d 595, 2004 N.C. App. 
LEXIS 174 (2004), cert. denied, — N.C. —, 599 
S.E.2d 48 (2004), cert. denied, — N.C. —, 599 
S.E.2d 49 (2004). 


Il. FRAUD, DURESS, MISTAKE, ETC. 


The pleading with particularity re- 
quired by section (b) of this rule is com- 
plemented by § 1A-1, Rule 15(b). 

The purpose of G.S. 1A-1, Rule 9(b), and its 
relation to G.S. 1A-1, Rule 15(c), is because 
fraud embraces such a wide variety of potential 
conduct that the alleged fraudulent party needs 
particularity of allegations in order to meet the 
evidentiary remands of the charges; this is one 
reason why a claim of fraud must allege all 
material facts and circumstances constituting 
fraud with particularity. State Farm Fire & 
Cas. Co. v. Darsie, 161 N.C. App. 542, 589 
S.E.2d 391, 2003 N.C. App. LEXIS 2257 (2003), 
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cert. denied, 358 N.C. 241, 594 S.E.2d 194 
(2004), cert. dismissed, 358 N.C. 241, 594 
S.E.2d 193 (2004). 


IV. CONDITIONS PRECEDENT. 


Statutes of Repose Are Conditions Pre- 
cedent Which Must Be Specifically Pled. — 
An action alleging faulty construction of a 
house was barred by the statute of repose 
where the case was not filed until more than six 
years after the house was substantially com- 
pleted and occupied as a residence, and the 
homeowners failed to show that the construc- 
tion company’s conduct amounted to more than 
mere negligence. Moore v. F. Douglas Biddy 
Constr., Inc., 161 N.C. App. 87, 587 S.E.2d 479, 
2003 N.C. App. LEXIS 2004 (2003). 


V. SPECIAL DAMAGES. 


Pleading Factors in Support of Claim 
for Punitive Damages. — By setting forth 
facts to support unfair and deceptive trade 
practices, conversion, and punitive damages 
claims, specifically stating that these allega- 
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tions were “common to all claims,” setting forth 
the fraudulent statements alleged of the lessors 
regarding their inability to provide the lessees 
with access to their store, and specifically re- 
questing that the court impose punitive dam- 
ages against the lessors for their wanton, reck- 
less, and malicious actions, the lessees gave 
sufficient notice of the events or transactions 
that produced the claim of punitive damages as 
required under G.S. 1A-1, N.C. R. Civ. P. 9(k). 
Zubaidi v. Ear] L. Pickett Enters., — N.C. App. 
—, 595 S.E.2d 190, 2004 N.C. App. LEXIS 716 
(2004). 


VII. PLEADING AND PRACTICE. 


Medical malpractice complaint, etc. 
Medical center and the doctors’ motion to 


2004 INTERIM SUPPLEMENT 


§1A-1, Rule 12 


dismiss the inmate’s malpractice claim pursu- 
ant to Fed. R. Civ. P. 12(b)(6) was granted 
because the inmate’s complaint failed to assert 
that the medical care had been reviewed by a 
person who was reasonably expected to qualify 
as an expert witness as required by the North 
Carolina Rules of Civil Procedure for medical 
malpractice actions, G.S. 1A-1, N.C. R. Civ. P. 9, 
and the inmate’s claim of negligent hiring 
against the medical center, which was based on 
the failure of an emergency room physician to 
provide adequate care, was actually a medical 
malpractice case which required a certification. 
Frazier v. Angel Med. Ctr., 308 F. Supp. 2d 671, 
2004 U.S. Dist. LEXIS 4289 (W.D.N.C. 2004). 


Rule 11. Signing and verification of pleadings. 


Legal Periodicals. — 

For note, “To Sanction of Not to Sanction: 
Why Arguing Against the Court’s Precedent Is 
Not an Automatic Rule 11 Violation According 
to Hunter v. Earthgrains Co. Bakery,” 25 Camp- 
bell L. Rev. 115 (2002). 


For note, “Rule 94) — Is Requiring a Plaintiff 
in a Medical Malpractice Action to Certify His 
or Her Claim Before Filing Unconstitutional? 
— The Issue in Anderson v. Assimos,” 25 Camp- 
bell L. Rev. 219 (2003). 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Sanctions Not Required Based on Se- 
quential Filing of Two Summary Judg- 
ment Motions. — Trial court properly refused 
to award a patient sanctions against a hospital 
pursuant to G.S. 1A-1, N.C. R. Civ. P. 11; the 
hospital’s second motion for summary judg- 
ment sought judgment on liability due in part 
to defendants’ therapeutic justification argu- 


ment, and on an additional issue, that of puni- 
tive damages, and even assuming that the 
second motion on lability was not well 
grounded, there was no evidence in the record 
that the motion was interposed for any im- 
proper purpose. Fox v. Green, 161 N.C. App. 
460, 588 S.E.2d 899, 2003 N.C. App. LEXIS 
2193 (2003). 


Rule 12. Defenses and objections; when and how pre- 
sented; by pleading or motion; motion for judg- 


ment on pleading. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2003). 


CASE NOTES 


In General. 


Preservation and Waiver of Defenses, Generally. 


I 
III 
IV. Subject Matter Jurisdiction. 
V. Personal Jurisdiction. 
VI. Improper Venue. 
IX. Failure to State Claim. 
A. In General. 


B. Conversion of Motion to Dismiss to Summary Judgment Motion. 


XI. Motion for Judgment on the Pleadings. 
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I. IN GENERAL. 


Construction with G.S. 1A-1, Rule 15(a). 
— Specific requirements of G.S. 1A-1, Rule 
12(a)(1)(b) control where in conflict with the 
general requirements of G.S. 1A-1, Rule 15(a); 
thus, a response to an amended complaint 
following a motion for a more definite state- 
ment was due within 20 days, however, because 
the answer was filed, albeit late, before default 
was entered and because there was no preju- 
dice, it was not improper to deny a motion to 
strike the response. Broughton v. McClatchy 
Newspapers, Inc., 161 N.C. App. 20, 588 S.E.2d 
20, 2003 N.C. App. LEXIS 1983 (2003). 

NCDOT’s Motion to Dismiss Was Incor- 
rectly Denied Because It Did Not Waive Its 
Sovereign Immunity. — When the North 
Carolina Department of ‘Transportation 
(NCDOT) entered into an agreement with a 
developer to jointly fund a roadway to be built 
to state specifications by a contractor selected 
by the developer, which NCDOT approved, due 
to the involvement of public funds in the 
project, and the developer did not pay the 
contractor, NCDOT was not liable to the con- 
tractor because it did not contract with the 
contractor and, therefore, did not waive its 
sovereign immunity as to the contractor; 
NCDOT’s motion to dismiss under G.S. 1A-1, 
Rule12(b)(1), (b)(2), (b)(6), and (h)(3) was incor- 
rectly denied. Rifenburg Constr., Inc. v. Brier 
Creek Assocs., Ltd. P’ship, 160 N.C. App. 626, 
586 S.E.2d 812, 2003 N.C. App. LEXIS 1926 
(2003). 

Applied in Cameron v. Merisel, Inc., — N.C. 
App. —, 593 S.E.2d 416, 2004 N.C. App. LEXIS 
380 (2004); Marketplace Antique Mall, Inc. v. 
Lewis, — N.C. App. —, 594 S.E.2d 121, 2004 
N.C. App. LEXIS 415 (2004). 

Cited in In re Will of Smith, 159 N.C. App. 
651, 583 S.E.2d 615, 2003 N.C. App. LEXIS 
1506 (2003); Summey v. Barker, 357 N.C. 492, 
586 S.E.2d 247, 2003 N.C. LEXIS 1105 (2003); 
Beau Rivage Homeowners Ass'n v. Earl, — N.C. 
App. —, 593 S.E.2d 120, 2004 N.C. App. LEXIS 
366 (2004); PharmaResearch Corp. v. Mash, — 
N.C. App. —, 594 S.E.2d 148, 2004 N.C. App. 
LEXIS 410 (2004); Justice for Animals, Inc. v. 
Robeson County, — N.C. App. —, 595 S.E.2d 
773, 2004 N.C. App. LEXIS 813 (2004). 


Ill, PRESERVATION AND WAIVER OF 
DEFENSES, GENERALLY. 


Waiver of Claim of Lack of Jurisdiction 
in Action to Terminate Parental Rights. — 
Trial court had jurisdiction over a mother in a 
termination of parental rights action; the 
mother failed to raise the defenses of lack of 
personal jurisdiction, insufficiency of process, 
and insufficiency of service of process as re- 
quired by G.S. 1A-1, N.C. R. Civ. P. 12(h), and 
those issues were therefore waived, and be- 
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cause the mother made a general appearance in 
the termination hearing and prior hearings and 
filed an answer to the termination petition, the 
trial court had jurisdiction. In re Howell, 161 
N.C. App. 650, 589 S.E.2d 157, 2003 N.C. App. 
LEXIS 2262 (2003). 


IV. SUBJECT MATTER JURISDICTION. 


Claim Involving Civil Service Board. — 
Trial court improperly dismissed, upon the 
Citys N.C. Civ. P. 12(b)(1), (b)(6), and (b)(2) 
motion to dismiss for lack of subject matter 
jurisdiction, an employee’s appeal of a decision 
by the Asheville Civil Service Board as the 
employee had a right to de novo review of the 
Board’s decision under § 8(f) of the Asheville 
Civil Service Law; however, the appellate court 
considered the City’s summary judgment mo- 
tion and the evidence presented to the Board, 
as there were no factual issues and whether the 
Board had subject matter jurisdiction was a 
question of law, and concluded that the em- 
ployee had not met his burden to prove subject 
matter jurisdiction as he resigned and had not 
been fired. Harper v. City of Asheville, 160 N.C. 
App. 209, 585 S.E.2d 240, 2003 N.C. App. 
LEXIS 1760 (2003). 


V. PERSONAL JURISDICTION. 


Personal Jurisdiction Found. — Where a 
builder’s customers lived in North Carolina, 
executed the contract in North Carolina, and 
conducted negotiations and discussions in the 
state, North Carolina could exercise of personal 
jurisdiction over him without violating due pro- 
cess and his motion to dismiss was denied. 
Carson v. Brodin, 160 N.C. App. 366, 585 S.E.2d 
491, 2003 N.C. App. LEXIS 1801 (2003). 

Personal Jurisdiction Not Established. 

There were insufficient minimal contacts 
with North Carolina to establish either general 
or specific personal jurisdiction over a Japanese 
drug manufacturer which did not design, man- 
ufacture, package, sell, ship, or distribute the 
drug in question in North Carolina, and where, 
inter alia, having a few “seconded” employees in 
North Carolina and a bank account in North 
Carolina which was closed three years before 
suit was filed were only peripheral contacts; a 
trial court erred in denying the drug manufac- 
turer’s motion to dismiss for lack of personal 
jurisdiction in a suit brought by cancer patients 
alleging that the drug manufacturer and others 
violated various laws relating to the marketing 
and pricing of a drug, and participated in a 
fraudulent marketing, pricing, and _ sales 
scheme to defraud persons taking the drug. 
Stetser v. TAP Pharm. Prods., 162 N.C. App. 
518, 591 S.E.2d 572, 2004 N.C. App. LEXIS 187 
(2004). 
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VI. IMPROPER VENUE. 


Motion for Change of Venue Under Sub- 
section (B)(3) and G.S. 1-76. — Trial court 
erred in denying a store seller’s motion to 
change venue, pursuant to G.S. 1A-1, Rule 
12(b)(3), in the store purchaser’s action, which 
alleged breach of the parties’ contract, and 
which sought damages and specific enforce- 
ment of the agreement; the court noted that 
pursuant to G.S. 1-76, the outcome of the action 
involved a direct determination of an interest 
in real property of one store which was left out 
during the closing of the parties’ agreement, 
and accordingly, the action was local and 
should have been brought in the county where 
that store was located. Fox Holdings, Inc. v. 
Wheatly Oil Co., 161 N.C. App. 47, 587 S.E.2d 
429, 2003 N.C. App. LEXIS 1977 (2003). 

Forum Selection Clause. — Employer’s 
motion to dismiss an employee’s action alleging 
unlawful termination should have been made 
under G.S. 1A-1, N.C. R. Civ. P. 12(b)(8), not 
under G.S. 1A-1, N.C. R. Civ. P. 12(b)(1) and (2), 
because it raised the issue of whether North 
Carolina courts were barred from hearing the 
case by a forum selection clause in the parties’ 
contract that specified that they would use 
courts in Los Angeles County (California) to 
resolve their disputes; however, the appellate 
court heard the employer’s appeal from the 
trial court’s judgment denying its motion be- 
cause the parties tried the issue, and found that 
the forum selection clause did not bar North 
Carolina courts from tryng the employee’s law- 
suit. Hickox v. R&G Group Int’), Inc., 161 N.C. 
App. 510, 588 S.E.2d 566, 2003 N.C. App. 
LEXIS 2184 (2003). 


IX. FAILURE TO STATE CLAIM. 
A. In General. 


Lack of Standing. — A party has standing 
to initiate a lawsuit if he is a real party in 
interest; a motion to dismiss a party’s claim for 
lack of standing is tantamount to a motion to 
dismiss for failure to state a claim upon which 
relief can be granted, pursuant to N.C. R. Civ. P. 
12(b)(6). Slaughter v. Swicegood, 162 N.C. App. 
457, 591 S.E.2d 577, 2004 N.C. App. LEXIS 190 
(2004). 

Dismissal Improper Where Allegations 
Support Claims. — Dismissal was error as to 
the insured’s and trustees’ claims for fraud, 
negligent misrepresentation, and unfair and 
deceptive practices, given allegations support- 
ing these claims; however, a constructive fraud 
claim was not supported and was properly 
dismissed. Hunter v. Guardian Life Ins. Co. of 
Am., 162 N.C. App. 477, 593 S.E.2d 595, 2004 
N.C. App. LEXIS 174 (2004), cert. denied, — 
N.C. —, 599 S.E.2d 48 (2004), cert. denied, — 
N.C. —, 599 S.E.2d 49 (2004). 
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Complaint Sufficient to Withstand Mo- 
tion to Dismiss. — 

Trial court properly denied a law firm’s mo- 
tion to dismiss under N.C. R. Civ. P. 12(b)(6) a 
claim by the attorneys who provided legal ser- 
vices pursuant to a contingency fee agreement 
and then were fired by the client; the dis- 
charged attorneys had a viable claim in North 
Carolina in quantum meruit against the former 
client or its subsequent representative. Guess 
v. Parrott, 160 N.C. App. 325, 585 S.E.2d 464, 
2003 N.C. App. LEXIS 1798 (2003). 

Where Plaintiffs Fail to Exhaust Admin- 
istrative Remedies. — Under G.S. 1A-1-12, 
N.C. R. Civ. P. 12(b)(6), the trial court properly 
dismissed two animal welfare advocates’ action 
challenging an animal control facility’s eutha- 
nasia procedures and record-keeping for failure 
to exhaust administrative remedies, and where 
the advocates failed to allege either the inade- 
quacy or the futility of the administrative rem- 
edy. Justice for Animals, Inc. v. Robeson 
County, — N.C. App. —, 595 S.E.2d 773, 2004 
N.C. App. LEXIS 813 (2004). 

If Face of Complaint Discloses That 
Claim Is Barred. — Claims for medical mal- 
practice and wrongful death which an admin- 
istrator filed against a doctor in July 2001, 
alleging that the administrator’s mother died 
in April 1999 because the doctor misread a 
chest x-ray in February 1997, were barred by 
G.S. 1-15(c) and 1-53(4), and the trial court 
properly granted a motion to dismiss the action 
which the doctor and a professional corporation 
filed, pursuant to G.S. 1A-1, N.C. R. Civ. P. 
12(b)(6). Udzinski v. Lovin, 159 N.C. App. 272, 
583 S.E.2d 648, 2003 N.C. App. LEXIS 1508 
(2003). 

Appeal of Denial of Motion is Unavail- 
able After Decision on Merits. — After the 
trial court denied the landlord’s motion to dis- 
miss the tenant’s counterclaims pursuant to 
G.S. 1A-1, N.C. R. Civ. P. 12(b)(6), and the case 
was tried with judgment issued on the merits, 
the landlord could not then seek review of the 
denial of his motion to dismiss. Pierce v. 
Reichard, — N.C. App. —, 593 S.E.2d 787, 2004 
N.C. App. LEXIS 382 (2004). 

Waiver of Sovereign Immunity. — Trial 
court erred in dismissing, pursuant to G.S. 
1A-1, Rule 12(b)(6), a construction company’s 
breach of contract action against a state 
agency; G.S. 136-29 waived the agency’s sover- 
elgn immunity, as the company complied with 
the statute and the claims arose under the 
contract. Battle Ridge Cos. v. N.C. DOT, 161 
N.C. App. 156, 587 S.E.2d 426, 2003 N.C. App. 
LEXIS 1981 (2008). 

Motion to Dismiss Improperly Granted. 
— Trial court erred in granting defendants’ 
motion to dismiss the personal representative's 
negligence action because the allegations of the 
complaint did not necessarily dictate a finding 
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of contributory negligence by the decedent 
where the fact that the decedent bypassed the 
crossing gate, in violation of G.S. 20-142.1, was 
evidence that could be considered in deciding 
whether the decedent breached the duty of 
exercising ordinary care. Sharp v. CSX Transp., 
Inc., 160 N.C. App. 241, 584 S.E.2d 888, 2003 
N.C. App. LEXIS 1732 (2003). 

Dismissal of the employee’s claim for wrong- 
ful discharge in violation of public policy and 
her claim under North Carolina’s Retaliatory 
Employment Discrimination Act (REDA), G.S. 
95-240 et. seq., was reversed because the em- 
ployee provided evidence that established that 
the employer admitted the employee was ter- 
minated for pursuing workers’ compensation 
rights. Tarrant v. Freeway Foods of Greens- 
boro, Inc., — N.C. App. —, 593 S.E.2d 808, 2004 
N.C. App. LEXIS 409 (2004). 

Unfair and Deceptive Trade Practices 
Act. — Trial court properly granted defen- 
dants’ motion pursuant to G.S. 1A-1, N.C. R. 
Civ. P. 12(b)(6) to dismiss an investor’s action 
alleging violations of the Unfair and Deceptive 
Trade Practice Act (UDTPA), G.S. 75-1.1 and 
other claims; no authority existed for imposing 
a duty upon defendants, securities brokers, to 
oversee the manner in which the funds in 
question were invested, and securities transac- 
tions were not subject to the UDTPA, because 
such application would create overlapping su- 
pervision, enforcement, and liability in an area 
of law that was already pervasively regulated 
by state and federal statutes and agencies. 
Sterner v. Penn, 159 N.C. App. 626, 583 S.E.2d 
670, 2003 N.C. App. LEXIS 1540 (2003). 

Dismissal Held Proper. — 

Since the landowners had the opportunity to 
present all affirmative defenses argued in their 
action for a permanent injunction during the 
condemnation proceedings, judicial economy 
counseled against litigating the same issues 
again; thus, the landowners’ actions were prop- 
erly dismissed for failure to state a cause of 
action. Nelson v. Town of Highlands, 159 N.C. 
App. 393, 583 S.E.2d 313, 2003 N.C. App. 
LEXIS 1516 (2003). 

Since plaintiff general contractor did not al- 
lege negligence claims against defendant sub- 
contractors that were not otherwise covered by 
contractual obligations, there was no tort-fea- 
sor, and thus, no statutory right to contribution 
under G.S. 1B-1; the trial court properly dis- 
missed the claims against the subcontractors 
under G.S. 1A-1, Rule 12(b)(6). Kaleel Builders, 
Inc. v. Ashby, 161 N.C. App. 34, 587 S.E.2d 470, 
2003 N.C. App. LEXIS 1993 (2003). 

Where the accident occurred on April 12, 
2000, and the uninsured motorist insurer was 
not served in the wrongful death action against 
the uninsured driver until July 3, 2002, the 
trial court properly dismissed the action under 
G.S. 1A-1, Rule 12, as the two-year wrongful 
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death statute of limitations action under G.S.1- 
53(4) had expired. Sturdivant v. Andrews, 161 
N.C. App. 177, 587 S.E.2d 510, 2003 N.C. App. 
LEXIS 2003 (2003). 

Where the lifetime income beneficiaries of 
charitable trusts established in their complaint 
that the remainder beneficiary of the trusts, 
which was a charitable foundation, continued 
to exist and continued to make charitable dis- 
tributions, the complaint on its face revealed 
that no law supported the beneficiaries’ claim 
for reformation of the trust under the cy pres 
provisions of G.S. 36A-53(a); a trial court did 
not err in granting the foundation’s motion to 
dismiss the beneficiaries’ complaint. Morris v. 
E.A. Morris Charitable Found., 161 N.C. App. 
673, 589 S.E.2d 414, 2003 N.C. App. LEXIS 
2254 (2003), cert. denied, 358 N.C. 235, 593 
S.E.2d 592 (2004). 

Illegitimate child’s complaint seeking a dec- 
laration that she was the sole heir of a decedent 
was properly dismissed where the complaint 
did not claim that the decedent was adjudged to 
be the child’s father, or that the decedent had 
acknowledged himself to be the child’s father in 
a written instrument which was duly executed 
and filed; absent G.S. 29-19(b), an illegitimate 
child had no right to inherit from his or her 
putative father, and, although a deoxyribonu- 
cleic acid (DNA) test had established that the 
decedent was the child’s biological father, a 
positive DNA test was not listed in the the 
statute as a method of meeting the require- 
ments to legitimate a child. Phillips v. Ledford, 
162 N.C. App. 150, 590 S.E.2d 280, 2004 N.C. 
App. LEXIS 3 (2004), cert. denied, appeal dis- 
missed, 358 N.C. 377, 597 S.E.2d 133 (2004). 

Where a minority shareholder’s complaint 
centered around an allegation that a corpora- 
tion’s directors and a buyer had engaged in a 
course of conduct designed to enable them to 
buy the shares of the minority at an unfair 
price, the complaint failed to adequately allege 
an unlawful or fraudulent transaction, and the 
complaint was properly dismissed. Osher v. 
Ridinger, 162 N.C. App. 155, 589 S.E.2d 905, 
2004 N.C. App. LEXIS 37 (2004). 

Trial court properly concluded that a hen- 
holder which sued a county and the county’s tax 
collector, alleging that the tax collector was 
negligent and violated the lhenholder’s consti- 
tutional rights when he failed to give the lhen- 
holder actual notice that a mobile home would 
be sold at a tax sale, did not state a claim upon 
which relief could be granted. Oakwood Accep- 
tance Corp., LLC v. Massengill, 162 N.C. App. 
199, 590 S.E.2d 412, 2004 N.C. App. LEXIS 118 
(2004). 

Former employee’s breach of contract claim 
against his former employer was dismissed for 
failure to state a claim upon which relief could 
be granted because the employee was an at-will 
employee and, without supporting factual alle- 
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gations, his claim that the employer’s code of 
conduct was part of his employment contract 
failed. Guarascio v. New Hanover Health Net- 
work, Inc., — N.C. App. —, 592 S.E.2d 612, 
2004 N.C. App. LEXIS 301 (2004), cert. denied, 
358 N.C. 375, 597 S.E.2d 130 (2004). 

N.C. Gen. Stat. § 50B-1 et seq. does not 
establish victims of domestic violence as a pro- 
tected class of persons or extend employment 
security status to such persons, and domestic 
violence victims were not members of a pro- 
tected class or otherwise entitled to special 
treatment; the termination of the at will em- 
ployment of a domestic violence victim did not 
violate public policy, and a trial court’s dis- 
missal of his wrongful termination suit was 
affirmed. Imes v. City of Asheville, — N.C. App. 
—, 594 S.E.2d 397, 2004 N.C. App. LEXIS 583 
(2004). 

Dismissal Held Improper. — In a case 
brought by mobile home owners against the 
manufacturer of those homes, alleging that the 
manufacturer had engaged in unfair and decep- 
tive trade practices by recommending and sell- 
ing the owners a defective mobile home tie- 
down system, the owners’ claim that they 
should be allowed to recover the costs that they 
incurred to buy and install the defective tie 
down systems or the costs to retro-fit their 
tie-down system to one that provided a safe and 
reliable method to secure the homes in severe 
weather conditions and met the minimal gov- 
ernmental standards, stated a claim for actual 
injury sufficient to survive the manufacturer’s 
motion to dismiss; a trial court’s dismissal of 
the owners’ claim was reversed. Coley v. Cham- 
pion Home Builders Co., 162 N.C. App. 163, 590 
S.E.2d 20, 2004 N.C. App. LEXIS 5 (2004). 

Trial court erred in dismissing buyers’ breach 
of implied warranty claim arising out of fact 
that they could not build the home they wanted 
to build on the property they bought from the 
seller that would comply with the property’s 
restrictive covenants; evidence showed that the 
seller not only made misrepresentations about 
the property, but that the seller took steps to 
hinder the buyers from investigating the al- 
leged misrepresentations and discovering that 
they could not build the home they wanted to 
build on the property. Little v. Stogner, 162 N.C. 
App. 25, 592 S.E.2d 5, 2004 N.C. App. LEXIS 13 
(2004). 
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B. Conversion of Motion to Dis- 
miss to Summary Judgment 
Motion. 


When Motion to Dismiss Converted to 
Summary Judgment Motion. — 

Where the North Carolina Industrial Com- 
mission considers materials outside of the 
pleadings, a movant’s motion to dismiss pursu- 
ant to G.S. 1A-1, N.C. R. Civ. P. 12(b)(6) was 
converted into a motion for summary judgment. 
Norman v. N.C. DOT, 161 N.C. App. 211, 588 
S.E.2d 42, 2003 N.C. App. LEXIS 2048 (2003). 

Illustrative Cases. — 

Where, in a claim brought by mobile home 
owners alleging unfair and deceptive trade 
practices by the manufacturers of the homes, 
the parties presented to the trial court deposi- 
tion testimony and affidavits, none of which 
was excluded by the trial court, the trial court’s 
conversion of the manufacturers’ N.C. R. Civ. P. 
12(b)(6) motion into a N.C. R. Civ. P. 56 motion 
was proper; although the owners argued that 
they were not given a reasonable opportunity to 
present all pertinent material, the owners did 
not request a continuance or additional time to 
produce evidence, but fully participated in the 
hearing, and thus their claim was meritless. 
Belcher v. Fleetwood Enters., 162 N.C. App. 80, 
590 S.E.2d 15, 2004 N.C. App. LEXIS 9 (2004). 

Where, in support of their motion claiming 
that a legal malpractice claim against them 
was time barred, lawyers submitted a com- 
plaint filed against the client in a separate case 
and the client’s answer to that complaint, 
which were not excluded by the trial court, the 
motion was treated as one for summary judg- 
ment. Bolton v. Crone, 162 N.C. App. 171, 589 
S.E.2d 915, 2004 N.C. App. LEXIS 56 (2004). 


XI. MOTION FOR JUDGMENT ON THE 
PLEADINGS. 


Grant of Motion Held Proper. — 

Where a probation officer’s memorandum 
filed in support of a G.S. 1A-1, Rule 12(c) 
motion for judgment on the pleadings con- 
tained no factual matters outside the plead- 
ings, the trial court properly treated the motion 
as one for summary judgment. Lambert v. 
Cartwright, 160 N.C. App. 73, 584 S.E.2d 341, 
2003 N.C. App. LEXIS 1674 (2003), cert. de- 
nied, 357 N.C. 658, 590 S.E.2d 268 (2003). 


Rule 13. Counterclaim and crossclaim. 


CASE NOTES 


I. In General. 
II. Counterclaims. 
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I. IN GENERAL. 


Applied in Batts v. Batts, 160 N.C. App. 554, 
586 S.E.2d 550, 2003 N.C. App. LEXIS 1837 
(2003), cert. denied, 358 N.C. 153, 592 S.E.2d 
553 (2004). 


II. COUNTERCLAIMS. 


The term “at the time the action was 
commenced”, etc. 
Counterclaims do not relate back to the date 
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of the original pleading, so they are subject to 
statutes of limitations dated to the time the 
counterclaim is filed, not to the date of the 
complaint and answer. PharmaResearch Corp. 
v. Mash, — N.C. App. —, 594 S.E.2d 148, 2004 
N.C. App. LEXIS 410 (2004). 


Rule 14. Third-party practice. 


CASE NOTES 


The provisions of the tort claims act 
have been modified and superceded under 
the provisions of of G.S. 1A-1, Rule 14(c), plain- 
tiffs may now bring direct claims against the 
State once the State has been made a third- 
party defendant in a tort action, and such 


claims do not have to be made before the North 
Carolina Industrial Commission. Batts v. 
Batts, 160 N.C. App. 554, 586 S.E.2d 550, 2003 
N.C. App. LEXIS 1837 (2003), cert. denied, 358 
N.C. 153,592, 9.8.20 553 (2004), 


Rule 15. Amended and supplemental pleadings. 


CASE NOTES 


I. 
Il. 


In General. 
Relation Back of Amendments. 


I. IN GENERAL. 


Issue Tried by Implied Consent of Par- 
ties Though Not in Pleadings. — 

Employer’s motion to dismiss an employee’s 
action alleging unlawful termination should 
have been made under G.S. 1A-1, N.C. R. Civ. P. 
12(b)(3), not under G.S. 1A-1, N.C. R. Civ. P. 
12(b)(1) and (2), because it raised the issue of 
whether North Carolina courts were barred 
from hearing the case by a forum selection 
clause in the parties’ contract which specified 
that they would use courts in Los Angeles 
County (California) to resolve their disputes; 
however, the appellate court heard the employ- 
er’s appeal from the trial court’s judgment 
denying its motion because the parties tried the 
issue, and found that the forum selection clause 
did not bar North Carolina courts from tryng 
the employee’s lawsuit. Hickox v. R&G Group 
Int, Inc., 161 N.C. App. 510, 588 S.E.2d 566, 
2003 N.C. App. LEXIS 2184 (2003). 

Undue Delay. — 

Trial court did not abuse its discretion in 
denying the purchasers leave to amend their 
complaint where undue delay was a proper 
reason for denying a motion to amend a plead- 
ing; the record showed that the purchasers filed 
their complaint February 21, 2001 and did not 
move to amend their complaint until April 17, 
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2002. Wall v. Fry, 162 N.C. App. 73, 590 S.E.2d 
283, 2004 N.C. App. LEXIS 61 (2004). 

Amendment to Add New Party. — 

Although a substantial right was affected 
and immediately appealable under G.S. 1A-1, 
Rule 54(b), where undue delay or prejudice 
would have resulted, a trial court did not abuse 
its discretion in denying a custodian’s G.S. 
1A-1, Rule 15(a) motion to add two defendants 
to a complaint. Carter v. Rockingham County 
Bd. of Educ., 158 N.C. App. 687, 582 S.E.2d 69, 
2003 N.C. App. LEXIS 1279 (2003). 

Construction with G.S. 1A-1, Rule 
12(a)(1)(b). — Specific requirements of G.S. 
1A-1, Rule 12(a)(1)(b) control where in conflict 
with the general requirements of G.S. 1A-1, 
Rule 15(a); thus, a response to an amended 
complaint following a motion for a more defi- 
nite statement was due within 20 days; how- 
ever, because the answer was filed, albeit late, 
before default was entered and because there 
was no prejudice, it was not improper to deny a 
motion to strike the response. Broughton vy. 
McClatchy Newspapers, Inc., 161 N.C. App. 20, 
588 S.E.2d 20, 2003 N.C. App. LEXIS 1983 
(2003). 

Trial court’s denial of plaintiff’s motion 
to amend upheld, etc. 

Homeowners association’s motion to amend 
its complaint was properly denied because the 


§1A-1, Rule 16 


issues stated in the amended complaint were at 
the heart of another action filed by the associ- 
ation appealing the approval of a developer’s 
site plan, and the association could not be 
allowed to pursue concurrent actions based on 
the same legal arguments. Beau Rivage 
Homeowners Ass'n v. Earl, — N.C. App. —, 5938 
S.E.2d 120, 2004 N.C. App. LEXIS 366 (2004). 

Denial of Motion to Amend Held Proper. 
— Denial of the motion to amend was proper 
because the insureds did not file a motion for 
leave tc amend until almost an hour after 
dismissal; an oral offer to amend at the dis- 
missal hearing was insufficient. Hunter v. 
Guardian Life Ins. Co. of Am., 162 N.C. App. 
477, 593 S.E.2d 595, 2004 N.C. App. LEXIS 174 
(2004), cert. denied, — N.C. —, 599 S.E.2d 48 
(2004), cert. denied, — N.C. —, 599 S.E.2d 49 
(2004). 

Applied in FNB Southeast v. Lane, 160 N.C. 
App. 535, 586 S.E.2d 530, 2003 N.C. App. 
LEXIS 1821 (2003), cert. denied, 358 N.C. 153, 
592 S.E.2d 558 (2004). 

Cited in PharmaResearch Corp. v. Mash, — 
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N.C. App. —, 594 S.E.2d 148, 2004 N.C. App. 
LEXIS 410 (2004). 


III. RELATION BACK OF 
AMENDMENTS. 


Criteria for Determining Whether 
Amendment Relates Back. — 

For an amended claim to relate back to the 
date of the original pleading, it will depend 
upon whether the original pleading gave suffi- 
cient notice of the proposed amended claim; 
because a policyholder’s original complaint 
against her insurer raised claims that went 
only to the face of the policies and the interpre- 
tation of its terms, and since it did not provide 
any allegations concerning the conduct of the 
contracting parties, an amendment to the com- 
plaint to add a claim of fraud did not relate 
back to the date of the original pleading. State 
Farm Fire & Cas. Co. v. Darsie, 161 N.C. App. 
542, 589 S.E.2d 391, 2003 N.C. App. LEXIS 
2257 (2003), cert. denied, 358 N.C. 241, 594 
S.E.2d 194 (2004), cert. dismissed, 358 N.C. 
241, 594 S.E.2d 193 (2004). 


Rule 16. Pre-trial procedure; formulating issues. 


CASE NOTES 


Objection At Trial Required to Preserve 
Denial of Motion in Limine for Appeal. — 
Motion in limine is insufficient to preserve for 
appeal the question of the admissibility of evi- 
dence if the movant fails to further object to 
that evidence at the time it is offered at trial. 
Griffis v. Lazarovich, 161 N.C. App. 434, 588 
S.E.2d 918, 2003 N.C. App. LEXIS 2200 (2003). 

Right to Appeal Waived. — Passenger 
waived her right to appeal the denial of her 
motion in limine seeking to preclude the testi- 


mony of the driver of a car involved in an 
accident with the car in which the passenger 
was riding as to her conversation with the 
passenger following the accident; the passenger 
failed to object to the testimony when it was 
allowed at trial. Griffis v. Lazarovich, 161 N.C. 
App. 4384, 588 S.E.2d 918, 2003 N.C. App. 
LEXIS 2200 (2003). 

Applied in White v. Davis, — N.C. App. —, 
592 S.E.2d 265, 2004 N.C. App. LEXIS 256 
(2004). 


ARTICLE 4. 


Parties. 


Rule 17. Parties plaintiff and defendant; capacity. 


Legal Periodicals. — 
For article, “Holding, Dictum ... Whatever,” 
25 N.C. Cent. L.J. 139 (2003). 


CASE NOTES 


I. In General. 
II. Real Party in Interest. 
III. Infants and Incompetents. 
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I. IN GENERAL. 


Cited in Beau Rivage Homeowners Ass’n vy. 
Earl, — N.C. App. —, 593 S.E.2d 120, 2004 N.C. 
App. LEXIS 366 (2004); PharmaResearch Corp. 
v. Mash, — N.C. App. —, 594 S.E.2d 148, 2004 
N.C. App. LEXIS 410 (2004). 


II. REAL PARTY IN INTEREST. 


Trust Beneficiaries. — Trust beneficiaries 
did not have standing to sue former trustees 
who managed a charitable remainder unitrust, 
and the trial court erred when it refused to 
dismiss the beneficiaries as parties to a lawsuit 
which a successor trustee filed against former 
trustees. Slaughter v. Swicegood, 162 N.C. App. 
457, 591 S.E.2d 577, 2004 N.C. App. LEXIS 190 
(2004). 


Ill. INFANTS AND INCOMPETENTS. 


A Guardian Ad Litem Must Always Be 
Appointed for An Incapable Parent in a 
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Termination Proceeding. — When a Divi- 
sion of Social Services pursues termination on 
the grounds of parental incapability under G.S. 
7B-1111(a)(6), the parent has the right to coun- 
sel, and to appointed counsel in cases of 
indigency, unless the parent waives the right. A 
guardian ad litem shall also be appointed. In re 
Shepard, 162 N.C. App. 215, 591 S.E.2d 1, 2004 
N.C. App. LEXIS 129 (2004). 

G.S. 7B-602(b)(1) did not require the ap- 
pointment of a guardian ad litem for the 
father as the dependency allegations did 
not focus on the father’s incapacity; rather, 
the majority of the dependency allegations fo- 
cused on the father’s alleged abuse and neglect 
as exhibited by his noncompliance with court- 
ordered domestic violence counseling and a 
pattern of abuse against his wife and other 
children. In re H.W., — N.C. App. —, 594 S.E.2d 
211, 2004 N.C. App. LEXIS 414 (2004), cert. 
denied, — N.C. —, 599 S.E.2d 46 (2004). 


Rule 19. Necessary joinder of parties. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Cited in Moquin v. Hedrick, — N.C. App. —, 
593 S.E.2d 435, 2004 N.C. App. LEXIS 372 
(2004). 


Rule 20. Permissive joinder of parties. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Applied in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 


Cited in Moquin v. Hedrick, — N.C. App. —, 


593 S.E.2d 4385, 2004 N.C. App. LEXIS 372 
(2004). 


Rule 21. Procedure upon misjoinder and nonjoinder. 


CASE NOTES 


Cited in Beau Rivage Homeowners Ass'n vy. 
Earl, — N.C. App. —, 593 S.E.2d 120, 2004 N.C. 
App. LEXIS 366 (2004). 


Rule 23. Class actions. 


CASE NOTES 


I. In General. 
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I. IN GENERAL. 


Withdrawal of Motion to Certify a Class. 
— Car purchasers’ appeal from a trial court’s 
order that, in part, required court approval for 
the withdrawal of a request for class certifica- 
tion, was dismissed because the trial court 
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granted the motion to withdraw the request 
and therefore the purchasers were not parties 
aggrieved. Alexander v. DaimlerChrysler Corp., 
158 N.C. App. 637, 582 S.E.2d 57, 2003 N.C. 
App. LEXIS 1220 (2003). 


Rule 25. Substitution of parties upon death, incompetency 
or transfer of interest; abatement. 


Legal Periodicals. — For article, “Holding, 
Dictum ... Whatever,” 25 N.C. Cent. L.J. 139 
(2003). 


ARTICLE 5. 


Depositions and Discovery. 


Rule 26. General provisions governing discovery. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Sanctions for Failure to Designate Ex- 
pert Witnesses by the Specified Date. — 
Inmate who sued a sheriff and various medical 
providers, alleging medical malpractice and 
negligence, did not show excusable neglect for 
failing to designate his expert witnesses by the 
date specified in the trial court’s order, and 
because the trial court properly denied the 
inmate’s motion for an extension of time to 
designate his expert witnesses, and his forecast 
of evidence could not include a designation of 
witnesses, the trial court’s order granting sum- 
mary judgment in favor of all defendants was 


upheld. Summey v. Barker, 357 N.C. 492, 586 
S.E.2d 247, 2003 N.C. LEXIS 1105 (2003). 
Denial of Discovery Held Not Abuse of 
Discretion. In a broker’s breach of contract 
action, a trial court’s denial of the broker’s 
motion under G.S. 1A-1, N.C. R. Civ. P. 26(b)(1), 
to compel production of a brokerage service’s 
corporate bank statements and tax returns on 
the ground that the materials were not rele- 
vant was not an abuse of discretion because it 
was not shown that the trial court’s determina- 
tion was manifestly unreasonable. Maxwell v. 
Michael P. Doyle, Inc., — N.C. App. —, 595 
S.E.2d 759, 2004 N.C. App. LEXIS 822 (2004). 


Rule 28. Persons before whom depositions may be taken. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Foreign Depositions. — In a contract case 
in which the buyers asserted that the venue in 
the forum selection clause of the contract was 
seriously inconvenient because some witnesses 
were located in North Carolina and Minnesota 
and those states had not passed the Uniform 
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Foreign Depositions Act, the court granted the 
sellers’ Fed. R. Civ. P. 12(b)(3) motion after 
determining that N. C. R. Civ. P. 28(d)(1) and 
Minn. R. Civ. P. 45.04 provided for similar 
enforcement mechanisms. Navickas _ v. 
Aircenter, Inc., — F. Supp. 2d —, 2003 US'S. 
Dist. LEXIS 14061 (E.D. Tenn. May 23, 2003). 
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Rule 34. Production of documents and things and entry 
upon land for inspection and other purposes. 


CASE NOTES 
I. In General. 
I. IN GENERAL. impose sanctions because the injured party’s 
4 ‘ : counsel obtained and delivered the documents 
Failure to Disclose. — When it was re- 


vealed in the course of a personal injury trial OCIS Sa tales vic SMES FING Re Gh 


that the injured party incorrectly responded to eal al RUS age ati: the injured Dery about 
the defending motorist’s request for production, the documents, the inj cigs pony admved aes 
under G.S. 1A-1, Rule 34, seeking medical untruthful response during cross-examination, 
reports from any medical practitioner who had ©%P!aining that she had forgotten about the 
ever treated the injured party for any back or ®™Mergency room visit following the accident in 
neck difficulties, because the injured party did which she was not seriously hurt, and she had 
not reveal an emergency room visit for an 0t sought other medical treatment following 
unrelated automobile accident in which the the emergency room visit. Messina v. Bell, 158 
injured party complained of neck pain, the trial N-C. App. 111, 581 S.E.2d 80, 2003 N.C. App. 
court did not abuse its discretion in declining to LEXIS 978 (2003). 


Rule 36. Requests for admission; effect of admission. 


CASE NOTES 
Admission Sufficient to Support Sum- the judgment. Brown v. Foremost Affiliated Ins. 
mary Judgment. — Servs., 158 N.C. App. 727, 582 S.E.2d 335, 2003 
Under 1990 version of statute summary judg- N.C. App. LEXIS 1222 (2003). 
ment was properly granted in favor of an in- Extension of Time to Respond. — Con- 


surer in a breach of contract action because two 
insureds admitted there was no breach of an 
insurance contract by failing to make a timely 
response to requests for admissions; moreover, 
the fact that the insureds’ attorney failed to 
provide the discovery documents to the 
insureds did not provide a basis for relief from 


struction company’s responses to requests for 
admission were timely where filed within the 
extension period granted by the trial court. 
Moore v. F. Douglas Biddy Constr., Inc., 161 
N.C. App. 87, 587 S.E.2d 479, 2003 N.C. App. 
LEXIS 2004 (2003). 


Rule 37. Failure to make discovery; sanctions. 
CASE NOTES 


Not every abuse of discovery merits im- cross-examine the injured party about the doc- 
position of punitive sanctions, etc. uments, the injured party admitted her un- 

When it was revealed in the course of a_ truthful response during cross-examination, 
personal injury trial that the injured party explaining that she had forgotten about the 
incorrectly responded to the defending motor- emergency room visit following the accident in 
ist’s request for production, under G.S. 1A-1, which she was not seriously hurt, and she had 
Rule 34, seeking medical reports from any not sought other medical treatment following 
medical practitioner who had ever treated the the emergency room visit. Messina v. Bell, 158 
injured party for any back or neck difficulties, N.C. App. 111, 581 S.E.2d 80, 2003 N.C. App. 
because the injured party did not reveal an LEXIS 978 (2003). 
emergency room visit for an unrelated automo- Applicability to Tort Action Before 
bile accident in which the injured party com- North Carolina Industrial Commission. — 
plained of neck pain, the trial court did not North Carolina Industrial Commission acted 
abuse its discretion in declining to impose sanc- _—- within its authority in issuing its order compel- 
tions because the injured party’s counsel ob- ling state facilities and their employees to com- 
tained and delivered the documents in ques- ply with discovery requests in a personal injury 
tion, the motorist was given an opportunity to action brought under the North Carolina Tort 
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Claims Act, G.S. 143-291 et seq., and the re- ers’ Compensation Act for carrying out its pro- 
quested juvenile records, social services visions, Workers’ Comp. R. N.C. Indus. Comm’n 
records, and law enforcement records sought in —_605(1); 2002 Ann. R. N.C. 765 provided that the 
discovery were subject to disclosure. Moreover, commission was allowed to order discovery and 
the North Carolina Rules of Civil Procedure jmpose discovery sanctions; and Workers’ 
applied in tort claims before the Commission, to Comp. R. N.C. Indus. Comm’n 802 provided 


the extent that such rules were not inconsistent that “failure to c omply” with the Workers’ Com- 
with the Tort Claims Act, and the Commission pensation Rules may have subjected the viola- 
had the authority under G.S. 1A-1, N.C. R. Civ. tor to any of the sanctions outlined in G.S. 1A-1, 
P. 37 to enter an order compelling discovery and Rule.87..a discovery sanction hich struckhe 


to impose sanctions on the party refusing to RR APR ES ge EA LL CID Oa TE 
comply with the order. Jane Doe 1 v. Doe DECP 


ba firmed where the sanction was imposed three 
oe a Na ghee pe rie eee and a half months after the employer had been 
(200 an md ; < ; ordered to respond to the interrogatories and 


Applicability to Workers’ Compensation WS warned that his refusal to answer may 
Claim. — G.S. 97-80(a) gave the North Caro- have resulted in sanctions. Joyner v. Mabrey 
lina Industrial Commission (commission) the Smith Motor Co., 161 N.C. App. 125, 5875.B.2d 
power to make rules consistent with the Work- 451, 2003 N.C. App. LEXIS 1994 (2003). 


ARTICLE 6. 
Trials. 


Rule 40. Assignment of cases for trial; continuances. 
CASE NOTES 
II. Continuances. 


lil. CONTINUANCES. ing custody of his children, absent extenuating 
circumstances, did not qualify as an application 
to the court for a continuance. Trivette v. 
Trivette, 162 N.C. App. 55, 590 S.E.2d 298, 
2004 N.C. App. LEXIS 40 (2004). 


Diligence and Good Faith of Movant 
Should Be Considered. — 

Father’s phone calls to the courthouse, made 
three days before a scheduled hearing regard- 


Rule 41. Dismissal of actions. 


Legal Periodicals. — Trial Court after Notice of Appeal,” see 81 
For article, “Functus Officio: Authority of the N.C.L. Rev. 2331 (2003). 


CASE NOTES 


I. In General. 
II. Voluntary Dismissal. 
Ill. Involuntary Dismissal. 
A. In General. 
B. Failure to Prosecute or to Comply with Rules or Orders. 
C. Failure to Show Right to Relief. 
IV. Costs. 


I. IN GENERAL. tial right, the appeal was dismissed; N.C. R. 

; Civ. P. 41(a)(1) does not create a conditional 

Denial of a creditor’s motion to dismiss immunity from suit. Allen v. Stone, 161 N.C. 

a note collection case based on the N.C. R. App. 519, 588 S.E.2d 495, 2003 N.C. App. 
Civ. P. 41(a)(1) two-dismissal rule was in- LEXIS 2198 (2003). 

terlocutory, and since the creditor failed to Cited in DOT v. Charlotte Area Manufac- 

show that the denial deprived him ofa substan- tured Hous., Inc., 160 N.C. App. 461, 586 
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S.E.2d 780, 2003 N.C. App. LEXIS 1822 (2003); 
Cunningham y. Sams, 161 N.C. App. 295, 588 
S.E.2d 484, 2003 N.C. App. LEXIS 2038 (2003); 
Finley Forest Condo. Ass’n v. Perry, — N.C. 
App. —, 594 S.E.2d 227, 2004 N.C. App. LEXIS 
570 (2004). 


II. VOLUNTARY DISMISSAL. 


Two Dismissal Rule Not Applicable. — 
Trial court properly ruled that a bank’s action 
to recover the balance due on an auto lease was 
not barred by the two dismissal rule, G.S. 1A-1, 
Rule 41(a)(1); the instant action was based on a 
different default of the lease agreement by 
lessors than earlier actions which were volun- 
tarily dismissed by the bank. Centura Bank v. 
Winters, 159 N.C. App. 456, 583 S.E.2d 723, 
2003 N.C. App. LEXIS 1541 (2003). 

Voluntary Dismissal With Prejudice is 
Subject to Usual Rules of Res Judicata. — 
Where campground owners paid a county in 
full for landfill fees when faced with a suit for 
collection of those fees, the county’s voluntary 
dismissal of the suit upon payment was res 
judicata to the owners’ later challenge to the 
constitutionality of the landfill fees. Stafford v. 
County of Bladen, — N.C. App. —, 592 S.E.2d 
711, 2004 N.C. App. LEXIS 305 (2004). 

After Voluntary Dismissal with Preju- 
dice, Specific Performance of Settlement 
Agreement Could Not Be Ordered. — Once 
the deputy voluntarily dismissed his claims 
with prejudice, he no longer had the option of 
seeking to specifically enforce the settlement 
agreement in the original action; therefore, the 
trial court erred in ordering specific perfor- 
mance of the settlement agreement based upon 
the deputy’s motion for sanctions. Estate of 
Barber v. Guilford County Sheriff’s Dep’t, 161 
N.C. App. 658, 589 S.E.2d 433, 2003 N.C. App. 
LEXiS 2256 (2003). 


III. INVOLUNTARY DISMISSAL. 


A. In General. 


Findings of Fact and Conclusions of 
Law. — 

Where the record did not reveal any request 
by former wife that the trial court make find- 
ings of fact and conclusions of law, the former 
wife’s assignment of error asserting that the 
trial court failed to make those findings and 
conclusions in dismissing her action was over- 
ruled. Elliott v. Estate of Elliott, — N.C. App. 
—, 596 S.E.2d 819, 2004 N.C. App. LEXIS 512 
(2004). 
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B. Failure to Prosecute or to Comply 
with Rules or Orders. 


Dismissal for Failure to Prosecute Held 
Error. — 

When, in a workers’ compensation proceed- 
ing, an employer and insurer moved to dismiss 
a worker’s claim for failure to prosecute, the 
deputy commissioner considering that motion, 
as well as the North Carolina Industrial Com- 
mission, upon an appeal of the deputy commis- 
sioner’s order, had to consider the factors appli- 
cable to dismissing a case under G.S. 1A-1, N.C. 
R. Civ. P. 41(b), for a failure to prosecute, which 
were (1) whether the worker acted in a manner 
which deliberately or unreasonably delayed the 
matter, (2) the amount of prejudice, if any, to 
the employer or insurer caused by the worker’s 
failure to prosecute, and (3) the reason, if one 
existed, that sanctions short of dismissal would 
not suffice, and their failure to consider these 
factors rendered their order dismissing the 
worker’s claim insufficient as a matter of law. 
Lee v. Roses, 162 N.C. App. 129, 590 S.E.2d 404, 
2004 N.C. App. LEXIS 14 (2004). 


C. Failure to Show Right to Relief. 


Trial court’s findings of fact were not 
sufficient to sustain its judgment that a 
widow was estopped from claiming that a deed 
she and her husband executed in 1998 was 
invalid because her husband was incompetent 
when he signed the deed; the appellate court 
reversed the trial court’s judgment and re- 
manded the case for additional findings of fact. 
Beck v. Beck, — N.C. App. —, 593 S.E.2d 445, 
2004 N.C. App. LEXIS 367 (2004). 


IV. COSTS. 


Defendants Not Entitled to Costs Where 
Plaintiff Took Voluntary Dismissal. — 
Where plaintiff took voluntary dismissal, and 
then refiled, defendants were not entitled to 
expert witness fees, deposition transcripts, 
court reporter fees, or attorney travel costs 
under G.S. 1A-1, Rule 41(a); assuming, ar- 
guendo, that all the expenses denied by the 
trial court were recoverable as common law 
costs under G.S. 6-20, such an award was 
permissive, not mandatory. Cosentino v. Weeks, 
160° N:C. App. 511, 586 S.E.2d 787, 2003 N.C. 
App. LEXIS 1830 (2003). 

Costs recoverable following a voluntary 
dismissal are the costs enumerated in G.S. 
7A-305(d); therefore, since a defendant re- 
quested costs not enumerated therein, a motion 
for costs following plaintiff’s voluntary dis- 
missal was properly denied. PharmaResearch 
Corp. v. Mash, — N.C. App. —, 594 S.E.2d 148, 
2004 N.C. App. LEXIS 410 (2004). 
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Rule 42. Consolidation; separate trials. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Cited in Moquin v. Hedrick, — N.C. App. —, 
593 S.E.2d 4385, 2004 N.C. App. LEXIS 372 
(2004). 


Rule 43. Evidence. 


CASE NOTES 


II. Form of Evidence. 
IV. Record of Excluded Evidence. 


Il. FORM OF EVIDENCE. 


Court’s Discretion. — In an alienation of 
affection suit, when the trial court’s exercise of 
personal jurisdiction was challenged, under 
G.S. 1A-1, Rule 43(e) the trial court could 
decide the matter based on affidavits or could 
conduct an evidentiary hearing with witness 
testimony or depositions. Eluhu v. Rosenhaus, 
159 N.C. App. 355, 583 S.E.2d 707, 2003 N.C. 
App. LEXIS 1525 (2003). 


IV. RECORD OF EXCLUDED EVIDENCE. 


Right to Appeal Waived for Failure to 
Make Offer of Proof. — Passenger waived 


Rule 49. Verdicts. 


her right to appeal the refusal of the trial court 
to allow her to rehabilitate her expert witness, 
a chiropractor; the passenger failed to make an 
offer of proof under G.S. 1A-1, N.C. R. Civ. P. 
43(c), indicating the relevance of the question 
or that the testimony was sought for purposes 
allowed under G.S. 8C-1, N.C. R. Evid. 411. 
Griffis v. Lazarovich, 161 N.C. App. 434, 588 
S.E.2d 918, 2003 N.C. App. LEXIS 2200 (2003). 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


The judge is required to submit such 
issues as are necessary to settle the mate- 
rial controversies arising on the plead- 
ings. 

Trial court properly submitted the issues to 
the jury which reflected the material controver- 
sies involved in the case, and did not abuse its 
discretion by combining the issues. Griffis v. 
Lazarovich, 161 N.C. App. 434, 588 S.E.2d 918, 
2003 N.C. App. LEXIS 2200 (2003). 

No Inconsistency. — In an action regarding 


the purchase and sale of a business, when the 
jury answered interrogatories as to claimed 
misrepresentations under a deceptive trade 
practices claim in the negative, but answered 
interrogatories as to misrepresentations under 
a negligent misrepresentation claim in the af- 
firmative, the trial court was not required by 
G.S. 1A-1, Rule 49(d) to enter judgment on the 
special findings in the questions pertaining to 
deceptive trade practices, as the jury was not 
confused and was properly instructed. Kindred 
of N.C., Inc. v. Bond, 160 N.C. App. 90, 584 
S.E.2d 846, 2003 N.C. App. LEXIS 1765 (2003). 
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Rule 50. Motion for a directed verdict and for judgment 
notwithstanding the verdict. 


CASE NOTES 


I. In General. 
II. Directed Verdict. 
A. In General. 
Hk 


I. IN GENERAL. 


Appeals After Motion for Directed Ver- 
dict and Motion for Judgment Notwith- 
standing the Verdict. — Where the specific 
issues regarding the sufficiency of the evidence 
presented in plaintiffs’ appeal of a judgment in 
favor of a husband and wife in a fraudulent 
transfer of property action had not been pre- 
sented to the trial court in plaintiff’s motion for 
directed verdict, the appellate court was pre- 
cluded from considering them. Tiber Holding 
Corp. v. DiLoreto, 160 N.C. App. 583, 586 
S.E.2d 538, 2003 N.C. App. LEXIS 1823 (2003). 

Applied in Garrett v. Smith, — N.C. App. —, 
594 S.E.2d 232, 2004 N.C. App. LEXIS 574 
(2004). 

Cited in Zubaidi v. Earl L. Pickett Enters., — 
N.C. App. —, 595 S.E.2d 190, 2004 N.C. App. 
LEXIS 716 (2004). 


II. DIRECTED VERDICT. 
A. In General. 


Illustrative Cases. — In an action regard- 
ing the purchase and sale of a business, the 
sellers were not entitled to a directed verdict as 
to the buyer’s negligent misrepresentation 
claim, under G.S. 1A-1, Rule 50(a), as the buyer 
investigated the sellers’ statements to the ex- 
tent she was able and reasonably relied on 
them, and the sellers had a duty to provide the 
buyer with accurate financial information as 
they controlled that information and the buyer 
could not independently investigate it. Kindred 
of N.C., Inc. v. Bond, 160 N.C. App. 90, 584 
S.E.2d 846, 2003 N.C. App. LEXIS 1765 (2003). 

Motion for Directed Verdict Improperly 
Granted. — 

Trial court erred in granting a directed ver- 
dict to the seller on the buyers’ fraud claim 
related to a real estate sale, as more than a 
scintilla of evidence existed to support the ele- 
ment that the buyers reasonably relied on the 
seller’s alleged misrepresentations regarding 
the property, especially since the jury could find 
that the seller’s misrepresentations would have 
led a reasonable person to have foregone any 
further investigation. Little v. Stogner, 162 
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Judgment Notwithstanding the Verdict and New Trial. 


N.C. App. 25, 592 S.E.2d 5, 2004 N.C. App. 
LEXIS 13 (2004). 

Granting of a directed verdict under GS. 
1A-1, N.C. R. Civ. P. 50 in favor of a brokerage 
service in a broker’s breach of contract action 
against it was improper because the broker 
presented sufficient evidence of a breach of 
contract for the case to be submitted to the jury. 
He offered evidence of the material terms of a 
commission agreement between the parties, 
evidence that he performed his obligations, and 
evidence that the brokerage service later 
brokered the sale of the property at issue and 
earned a sizeable commission that it failed to 
split with him. Maxwell v. Michael P. Doyle, 
Inc., — N.C. App. —, 595 S.E.2d 759, 2004 N.C. 
App. LEXIS 822 (2004). 

Motion for Directed Verdict Properly 
Denied. — 

Trial court did not err in denying the one 
business partner’s motion to dismiss, for a 
directed verdict, or for judgment notwithstand- 
ing the verdict on the second business partner’s 
counterclaim alleging constructive fraud and 
breach of contract, as the evidence the second 
business partner introduced at trial showed 
that the parties were business partners, which 
was a fiduciary relationship as a matter of law, 
and evidence that the one business partner 
breached his fiduciary duty to the second busi- 
ness partner showed that the one business 
partner committed constructive fraud. Market- 
place Antique Mall, Inc. v. Lewis, — N.C. App. 
—, 594 S.E.2d 121, 2004 N.C. App. LEXIS 415 
(2004). 

Directed Verdict. — Trial court erred in 
denying a county’s motion for a directed verdict 
pursuant to G.S. 1A-1, Rule 50, in an action by 
a retired police officer seeking continuation of 
insurance payments by the county; individual 
county commissioners did not have authority to 
bind the county to such payments pursuant to 
G.S. 153A-92 or G.S. 153A-11, and a county 
manager did not did not have authority pursu- 
ant to G.S. 153A-82 to bind the county to an 
agreement to pay the insurance premiums 
without an express delegation of power by the 
Board of County Commissioners. Denson v. 
Richmond County, 159 N.C. App. 408, 583 
S.E.2d 318, 2003 N.C. App. LEXIS 1498 (2003). 
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If. JUDGMENT NOTWITH- 
STANDING THE 
VERDICT AND 
NEW TRIAL. 


Evidence Considered On JNOV Motion. 
— Proper procedure for considering a motion 
for a judgment notwithstanding the verdict at 
the close of the plaintiff’s evidence is that the 
trial court may either rule on the motion or 
reserve its ruling on the motion; by offering 
evidence, however, a defendant waives its mo- 
tion for directed verdict made at the close of the 
plaintiff’s evidence. Accordingly, if a defendant 
offers evidence after making a motion for di- 
rected verdict, any subsequent ruling by the 
trial judge upon defendant’s motion for directed 
verdict must be upon a renewal of the motion 
by the defendant at the close of all the evidence, 
and the judge’s ruling must be based upon the 
evidence of both the plaintiff and the defen- 
dant. Cox v. Steffes, 161 N.C. App. 237, 587 
S.E.2d 908, 2003 N.C. App. LEXIS 2037 (2003). 

Movant Bears Heavy Burden. — Party 
moving for judgment notwithstanding the ver- 
dict, like the party seeking a directed verdict, 
bears a heavy burden under North Carolina 
law. Griffis v. Lazarovich, 161 N.C. App. 434, 
588 S.E.2d 918, 2003 N.C. App. LEXIS 2200 
(2003). 

Standard is high for the party seeking a 
judgment notwithstanding the verdict; the 
motion should be denied if there is more than a 
scintilla of evidence to support the plaintiff’s 
prima facie case; the evidence supporting the 
plaintiffs’ claims must be taken as true, all 
conflicts and inconsistencies in the evidence 
must be resolved in the plaintiffs’ favor, and the 
plaintiffs must receive the benefit of every 
reasonable inference. Cox v. Steffes, 161 N.C. 
App. 237, 587 S.E.2d 908, 2003 N.C. App. 
LEXIS 2037 (2003). 

Standards for granting a motion for 
judgment n.o.v. are the same as those for 
granting a directed verdict. 

Griffis v. Lazarovich, 161 N.C. App. 434, 588 
S.E.2d 918, 2003 N.C. App. LEXIS 2200 (2003). 

Evidence Must Be Viewed in Light Most 
Favorable to Nonmovant. — 

In ruling on a motion for a directed verdict or 
for a judgment notwithstanding the verdict, the 
trial court must consider the evidence in the 
light most favorable to the nonmoving party, 
giving him the benefit of all reasonable infer- 
ences to be drawn therefrom and resolving all 
conflicts in the evidence in his favor. Griffis v. 
Lazarovich, 161 N.C. App. 434, 588 S.E.2d 918, 
2003 N.C. App. LEXIS 2200 (2003). 

Evidence Must Be Accorded its Full Pro- 
bative Force. — In determining the correct- 
ness of a motion for a judgment notwithstand- 
ing the verdict, all relevant evidence admitted 
by the trial court, whether competent or not, 
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must be accorded its full probative force. Cox v. 
Steffes, 161 N.C. App. 237, 587 S.E.2d 908, 
2003 N.C. App. LEXIS 2037 (2003). 

Trial Judge to Rule on Alternative Mo- 
tion for New Trial. — 

Under G.S. 1A-1, N.C. R. Civ. P. 50(c)(1), if a 
motion for a judgment notwithstanding the 
verdict is granted, the court shall also rule on 
the motion for new trial, if any, by determining 
whether it should be granted if the judgment is 
thereafter vacated or reversed, and shall spec- 
ify the grounds for granting or denying the 
motion for the new trial. Cox v. Steffes, 161 
N.C. App. 237, 587 S.E.2d 908, 2003 N.C. App. 
LEXIS 2037 (2003). 

It is the defendants’ obligation to ensure that 
they obtain a ruling on their motion for a 
conditional new trial; a party gaining judgment 
notwithstanding the verdict should also ask for 
a ruling pursuant to G.S. 1A-1, N.C. R. Civ. P. 
50(c)(1), on the motion for a new trial if he 
wishes to allege any error in the trial or to 
preserve any question other than the suffi- 
ciency of the evidence for appellate review. Cox 
v. Steffes, 161 N.C. App. 237, 587 S.E.2d 908, 
2003 N.C. App. LEXIS 2037 (2003). 

Healthcare providers’ alternative motion for 
a new trial under G.S. 1A-1, N.C. R. Civ. P. 59, 
could not be considered on appeal as the 
healthcare providers failed to obtain a formal 
trial court ruling on their motion for a new trial 
under G.S. 1A-1, N.C. R. Civ. P. 50(c)(1), after 
their motion for a judgment notwithstanding 
the verdict under Rule 50 was granted, and the 
healthcare providers did not make any cross- 
assignments of error as to the trial. Cox v. 
Steffes, 161 N.C. App. 237, 587 S.E.2d 908, 
2003 N.C. App. LEXIS 2037 (2003). 

Standard of Review. — On appeal, the 
standard of review for a judgment notwith- 
standing the verdict is whether the evidence 
was sufficient to go to the jury. Cox v. Steffes, 
161 N.C. App. 237, 587 S.E.2d 908, 2003 N.C. 
App. LEXIS 2037 (2003). 

Grant of Judgment N.O.V. Improper. — 
Trial court erred in granting the healthcare 
providers’ motion for a judgment notwithstand- 
ing the verdict pursuant to G.S. 1A-1, N.C. R. 
Civ. P. 50, as the trial court improperly refused 
to consider the testimony of a patient’s expert 
where: (1) the patient’s expert testified that the 
healthcare providers had failed to meet the 
standard of care in Level 2 hospitals, (2) the 
healthcare providers’ expert testified that the 
standard of care was the same across the na- 
tion, (3) both experts’ testimony regarding 
Level 2 hospitals was sufficient to establish 
that the patient’s expert’s knowledge of prac- 
tices in Reading, Pennsylvania qualified him to 
testify as to the standard in communities sim- 
ilar to Fayetteville, (4) given the healthcare 
providers’ expert’s testimony, the patient’s ex- 
pert’s testimony, which defense counsel charac- 
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terized on cross-examination as testimony re- 
garding the national standard, was sufficient to 
support the jury’s verdict under G.S. 90-21.12. 
Cox v. Steffes, 161 N.C. App. 237, 587 S.E.2d 
908, 2003 N.C. App. LEXIS 2037 (2003). 

Denial of JNOV Upheld. — 

In a product liability action stemming from a 
fire at a hosiery mill that was allegedly caused 
by faulty lighting made by the manufacturers, 
the trial court properly denied the manufactur- 
ers’ motion for a directed verdict or judgment 
notwithstanding the verdict because the evi- 
dence was adequate to meet the Dewitt test for 
proving a products liability case by circumstan- 
tial evidence and the parties’ sharp factual 
disagreement about the fire’s cause warranted 
submission of the case to the jury. Red Hill 
Hosiery Mill, Inc. v. MagneTek, Inc., 159 N.C. 
App. 185, 582 S.E.2d 632, 2003 N.C. App. 
LEXIS 1441 (2003). 

Testimony of the supervisor in charge of 
making repairs to the home buyers’ house was 
sufficient to support the home buyers’ claim 
that the home seller breached an express war- 
ranty, particularly with respect to the degrada- 
tion of the walls and floor systems; a trial 
court’s denial of the home sellers’ motions for 
directed verdict and motion for judgment not- 


Rule 51. Instructions to jury. 


RULES OF CIVIL PROCEDURE 


§1A-1, Rule 51 


withstanding the verdict in a case alleging a 
breach of an express warranty was affirmed. 
Coates v. Niblock Dev. Corp., 161 N.C. App. 515, 
588 S.E.2d 492, 2003 N.C. App. LEXIS 2191 
(2003). 

Trial court properly denied a passenger’s 
motion for a judgment notwithstanding the 
verdict as the passenger failed to meet her 
heavy burden to show that one of the drivers 
involved in a car accident was negligent in 
causing the accident. Griffis v. Lazarovich, 161 
N.C. App. 484, 588 S.E.2d 918, 2003 N.C. App. 
LEXIS 2200 (2003). 

Trial court did not err in denying the one 
business partner’s motion to dismiss, for a 
directed verdict, or for judgment notwithstand- 
ing the verdict on the second business partner’s 
counterclaim alleging constructive fraud and 
breach of contract, as the evidence the second 
business partner introduced at trial showed 
that the parties were business partners, which 
was a fiduciary relationship as a matter of law, 
and evidence that the one business partner 
breached his fiduciary duty to the second busi- 
ness partner showed that the one business 
partner committed constructive fraud. Market- 
place Antique Mall, Inc. v. Lewis, — N.C. App. 
—, 594 S.E.2d 121, 2004 N.C. App. LEXIS 415 
(2004). 


CASE NOTES 


I. In General. 
II. Charge to the Jury. 
A. Generally. 
IV. Special Instructions. 


I. IN GENERAL. 


Trial Court’s Duty to Explain the Law. — 
Under G.S. 1A-1, N.C. R. Civ. P. 51(a), when 
charging the jury in a civil case, it is the duty of 
the trial court to explain the law and to apply it 
to the evidence on the substantial issues of the 
action. Griffis v. Lazarovich, 161 N.C. App. 434, 
588 S.E.2d 918, 2003 N.C. App. LEXIS 2200 
(2003). 


II. CHARGE TO THE JURY. 
A. Generally. 
Denial of Requested Instruction Upheld. 


Passenger did not meet her heavy burden to 
show that the jury was misled by the trial 
court’s jury instructions as the trial court prop- 
erly instructed the jury on the applicable North 
Carolina law and was not required to submit 
the passenger’s proposed instruction which 
would have allowed the jury to presume negli- 
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gence solely because an accident occurred; un- 
der North Carolina law, a defendant’s negli- 
gence will not be presumed from the mere 
happening of an accident, but, on the contrary, 
in the absence of evidence on the question, 
freedom from negligence will be presumed. 
Griffis v. Lazarovich, 161 N.C. App. 434, 588 
S.E.2d 918, 2003 N.C. App. LEXIS 2200 (2003). 


IV. SPECIAL INSTRUCTIONS. 


Denial Proper. — When defendant was 
prosecuted under G.S. 14-269.2, the trial court 
was not required, under G.S. 1-181 and GS. 
1A-1, Rule 51(b), to give defendant’s proffered 
special instruction on the defense of necessity, 
and did not err in instructing the jury that 
necessity was not a defense, as several alterna- 
tives were available to defendant, who was 
pursuing an armed fugitive into an elementary 
school, which did not require him to violate G.S. 
14-269.2. State v. Haskins, 160 N.C. App. 349, 
585 S.E.2d 766, 2003 N.C. App. LEXIS 1792 
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(2003), appeal dismissed, 357 N.C. 580, 589 
S.E.2d 356 (2003). 
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Rule 52. Findings by the court. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2003). 


CASE NOTES 


I. In General. 
II. Findings and Conclusions, Generally. 


Ill. Findings and Conclusions on Grant or Denial of Motions, Preliminary Injunctions, etc. 


IV. Amendment. 
V. Review on Appeal. 


I. IN GENERAL. 


No Findings Necessary Where Not Re- 
quested By Party. — Regarding a breach of 
contract action filed against an individual and 
his business entities, where there was no sug- 
gestion in the record that the individual asked 
for findings of fact or conclusions of law to be 
included in the trial court’s order on his motion 
to strike entry of default, pursuant to G.S. 
1A-1, Rule 52(a)(2), the trial court’s failure to do 
So was not reversible error. Granville Med. Ctr. 
v. Tipton, 160 N.C. App. 484, 586 S.E.2d 791, 
2003 N.C. App. LEXIS 1826 (2003). 


If. FINDINGS AND CONCLU- 
SIONS, GENERALLY. 


Findings Held Supported by Evidence. 

Court’s findings of fact that a mother had 
demonstrated behavior inconsistent with car- 
ing for a child by running away from child 
placements, violating established curfews, and 
failing to develop a connection or demonstrate a 
willingness to provide any parenting skills to 
her oldest child that would have assisted her 
with the supervision and control of her second 
child were supported by competent evidence as 
required under G.S. 1A-1, N.C. R. Civ. P. 
52(a)(1), because the findings were based on 
testimony from two child placement workers, a 
child protective service investigator, and the 
mother. In re E.N.S., — N.C. App. —, 595 
S.E.2d 167, 2004 N.C. App. LEXIS 706 (2004). 

Failure to Make Proper Findings Con- 
cerning Cohabitation. — Trial court erred in 
finding that a husband did not breach a sepa- 
ration agreement; trial court improperly found 
that the wife had cohabited pursuant to the 
terms of G.S. 50-16.9(b), because the trial court 
failed to make adequate findings of fact as 
required by G.S. 1A-1, Rule 52(a)(1), and there- 
fore the trial court erred in finding that the 
husband was no longer obligated to pay ali- 
mony. Long v. Long, 160 N.C. App. 664, 588 


S.E.2d 1, 2003 N.C. App. LEXIS 1925 (2003). 

Under G.S. 1A-1, Rule 60(b), the trial 
court is not required to make findings of 
fact, etc. 

Appellate court declined to reverse a trial 
court’s decision to deny a motion for relief from 
judgment for excusable neglect based on a 
failure to make findings of fact because neither 
party made such a request. Brown v. Foremost 
Affiliated Ins. Servs., 158 N.C. App. 727, 582 
S.E.2d 335, 2003 N.C. App. LEXIS 1222 (2003). 

This rule requires a judge presiding 
over a non-jury trial to: (1) make findings 
of fact, (2) state conclusions of law arising 
on the facts found, and (3) enter judgment 
accordingly; these requirements are not met 
when the presiding judge simply announces his 
decision in open court without ever reducing 
that decision to writing and filing it. In re 
Savage, — N.C. App. —, 592 S.E.2d 610, 2004 
N.C. App. LEXIS 296 (2004). 

Findings of Fact Are Required if Father 
is to be Denied All Contact With His 
Daughter. — Where the court merely recited 
the testimony of witnesses and did not make 
the required findings of fact, further findings of 
fact and a determination of the father’s paren- 
tal fitness was needed if he was to be denied all 
contact with his daughter. Moore v. Moore, 160 
N.C. App. 569, 587 S.E.2d 74, 2003 N.C. App. 
LEXIS 1827 (2003). 


Iti. FINDINGS AND CONCLU- 
SIONS ON GRANT OR DE- 
NIAL OF MOTIONS, 
PRELIMINARY 
INJUNCTIONS, 

ETC. 


Findings and Conclusions Generally 
Not Required on Motions Absent Request. 
Trial court was not required to make findings 
of fact and conclusions of law explaining its 
judgment granting plaintiffs’ motion to disqual- 
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ify defendant’s attorney because neither plain- 
tiffs nor defendant asked it to make those 
findings and findings were not required by G.S. 
1A-1, Rule 41(b). Cunningham y. Sams, 161 
N.C. App. 295, 588 S.E.2d 484, 2003 N.C. App. 
LEXIS 2038 (2003). 

Where neither party requested the trial court 
to render findings of fact or conclusions of law 
in support of its decision on a motion to disqual- 
ify counsel, there was no merit to the client’s 
argument that the order should have been 
vacated for want of findings of fact. Robinson & 
Lawing, L.L.P. v. Sams, 161 N.C. App. 338, 587 
S.E.2d 923, 2003 N.C. App. LEXIS 2056 (2003). 

Where the record did not reveal any request 
by former wife that the trial court make find- 
ings of fact and conclusions of law, the former 
wife’s assignment of error asserting that the 
trial court failed to make those findings and 
conclusions in dismissing her action was over- 
ruled. Elliott v. Estate of Elliott, — N.C. App. 
—, 596 S.E.2d 819, 2004 N.C. App. LEXIS 512 
(2004). 

It is not part of the function of the court 
on a motion for summary judgment to 
make findings of fact and conclusions of 
law, etc. 

In a trial court’s dismissal of a litigant’s 
action against a newspaper staff writer and 
related defendants by way of summary judg- 
ment, there was no error where the trial court 
did not enter findings of fact and conclusions of 
law but instead carefully and in detail stated 
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the legal basis for each of its rulings. Broughton 
v. McClatchy Newspapers, Inc., 161 N.C. App. 
20, 588 S.E.2d 20, 2003 N.C. App. LEXIS 1983 
(2003). 


IV. AMENDMENT. 


Trial court did not err by denying a 
motion to amend the findings of fact, make 
additional findings of fact, and amend its order 
because the trial court made 27 findings of fact 
and 9 conclusions of law supporting the trial 
court’s determination that a landower did not 
dedicate a right-of-way to the public. DOT v. 
Elm Land Co., — N.C. App. —, 593 S.E.2d 131, 
2004 N.C. App. LEXIS 383 (2004), cert. denied, 
— N.C. —, 599 S.E.2d 42 (2004). 


V. REVIEW ON APPEAL. 


Findings of fact made pursuant to a G.S. 
1A-1, N.C. R. Civ. P. 52(a)(2) motion need 
only be sufficiently detailed to allow for 
meaningful appellate review, so when an 
appellate court examines a trial court’s decision 
concerning whether to award attorney’s fees, it 
requires more than mere recitation by the trial 
court that it has considered all the required 
factors. However, the trial court is not required 
to make detailed findings of fact as to each 
factor and it is required only to make the 
additional findings necessary to preserve its 
ruling on appeal. House y. Stone, — N.C. App. 
—, 594 S.E.2d 130, 2004 N.C. App. LEXIS 507 
(2004). 


ARTICLE 7. 


Judgment. 


Rule 54. Judgments. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2008). 


CASE NOTES 


I. In General. 


Il. Judgment on Multiple Claims or Involving Multiple Parties. 


I. IN GENERAL. 


Appeal Dismissed as Interlocutory. — In 
an action by car purchasers against car 
dealerships and manufacturers for negligence 
and unfair and deceptive trade practices, an 
appeal from a trial court’s pre-trial orders was 
dismissed as interlocutory and not affecting a 
substantial right. Alexander v. Daimler- 
Chrysler Corp., 158 N.C. App. 637, 582 S.E.2d 
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57, 2003 N.C. App. LEXIS 1220 (2003). 

When Summary Judgment Is Immedi- 
ately Appealable. — 

Interlocutory order was immediately appeal- 
able due to the following: (1) the order from 
which plaintiff appealed was final as to plain- 
tiff’s claims since the trial court entered sum- 
mary judgment in favor of defendants and 
dismissed plaintiff's complaint with prejudice; 
and (2) the trial court certified that there was 
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no reason to delay plaintiff’s appeal. Currin & 
Currin Constr., Inc. v. Lingerfelt, 158 N.C. App. 
711, 582 S.E.2d 321, 2003 N.C. App. LEXIS 
1228 (2003). 

Substantial Right. — 

Although a substantial right was affected 
and immediately appealable under G.S. 1A-1, 
Rule 54(b), where undue delay or prejudice 
would have resulted, a trial court did not abuse 
its discretion in denying a custodian’s G.S. 
1A-1, Rule 15(a) motion to add two defendants 
to a complaint. Carter v. Rockingham County 
Bd. of Educ., 158 N.C. App. 687, 582 S.E.2d 69, 
2003 N.C. App. LEXIS 1279 (2003). 

Cited in Draughon v. Harnett County Bd. of 
Educ., 158 N.C. App. 705, 582 S.E.2d 343, 2003 
N.C. App. LEXIS 1227 (2008). 


II. JUDGMENT ON MULTIPLE CLAIMS 
OR INVOLVING MULTIPLE PARTIES. 


Appeal from Judgment Adjudicating 
Fewer Than All Claims, Rights or Liabili- 
ties. — 


Rule 55. Default. 
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Appeal of a judgment setting aside an execu- 
tion sale of certain real property was interloc- 
utory because, while the record contained an 
entry of default as to the property’s owners, it 
did not contain a default judgment against 
them, and no claims against the materialman 
whose lien resulted in the execution sale were 
addressed; thus, the record did not establish 
that all claims against all parties had been 
resolved, and an appeal was not permissible 
because the trial court did not certify its order 
for immediate interlocutory appeal under G.S. 
1A-1, N.C. R. Civ. P. 54, nor was it shown that 
a substantial right was at issue. Ben. Mortg. 
Co. v. Peterson, — N.C. App. —, 592 S.E.2d 724, 
2004 N.C. App. LEXIS 292 (2004). 

Judgment Held Appealable. — 

Case was not dismissed because the employ- 
ee’s appeal was from a final judgment and was 
not interlocutory; the employee voluntarily dis- 
missed the remaining claims as part of a set- 
tlement agreement. Tarrant v. Freeway Foods 
of Greensboro, Inc., — N.C. App. —, 593 S.E.2d 
808, 2004 N.C. App. LEXIS 409 (2004). 


CASE NOTES 


I. In General. 
II. Entry of Default. 
IV. Setting Aside Default. 


I. IN GENERAL. 


Applied in L&M Transp. Servs. v. Morton 
Indus. Group, Inc., — N.C. App. —, 594 S.E.2d 
145, 2004 N.C. App. LEXIS 511 (2004). 


II. ENTRY OF DEFAULT. 


Defaults may not be entered after an 
answer has been filed, etc. 

Response to an amended complaint following 
a motion for a more definite statement was due 
within 20 days, however, because the answer 
was filed, albeit late, before default was entered 
and because there was no prejudice, it was not 
improper to deny a motion to strike the re- 
sponse. Broughton v. McClatchy Newspapers, 
Inc., 161 N.C. App. 20, 588 S.E.2d 20, 2003 N.C. 
App. LEXIS 1983 (2003). 

Trial court erred in granting a default judg- 
ment because the cottage owner had filed an 
answer prior to entry of default judgment, and 
after an answer had been filed — even if the 
answer was untimely filed — a default could 
not be entered. Monteith v. Kovas, 162 N.C. 
App. 545, 594 S.E.2d 787, 2004 N.C. App. 
LEXIS 173 (2004), cert. granted, — N.C. —, 598 
S.E.2d 382 (2004). 
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IV. SETTING ASIDE DEFAULT. 


Defendant failed to show good cause, 
etc. 

Trial court did not err in denying a credit 
union’s motion for relief from entry of default, 
as the credit union was properly served but 
failed to file a responsive pleading to the com- 
plaint and lacked good cause for failing to file a 
responsive pleading. Old Salem Foreign Car 
Serv. v. Webb, 159 N.C. App. 93, 582 S.E.2d 673, 
2003 N.C. App. LEXIS 1426 (2003). 

Where an individual claimed good cause for 
striking an entry of default judgment because 
he was not a lawyer and was unfamiliar with 
legal matters, the trial court properly found 
that such did not constitute good cause for 
setting aside the entry of default under G.S. 
1A-1, Rule 55(d). Granville Med. Ctr. v. Tipton, 
160 N.C. App. 484, 586 S.E.2d 791, 2003 N.C. 
App. LEXIS 1826 (2003). 

Order Refusing to Set Aside Upheld on 
Appeal, — 

Regarding a breach of contract action filed 
against an individual and his business entities, 
where uncontradicted evidence established 
that a civil summons addressed to the individ- 
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ual was sent to him via U.S. Postal Service by 
certified mail, return receipt requested; the 
Summons was delivered and a signature was 
obtained on the registry receipt; and the medi- 
cal center executed an affidavit attesting to 
such facts, attaching the registry receipt bear- 
ing a signature showing delivery of the sum- 
mons, the individual’s motion to strike the 
subsequent entry of default was properly de- 
nied because the medical center showed proof 
of service, even though the postal receipt had 
been signed by a third party. Granville Med. 
Ctr. v. Tipton, 160 N.C. App. 484, 586 S.E.2d 
791, 2003 N.C. App. LEXIS 1826 (2003). 

Entry of Judgment Set Aside. — 

In a case brought by homeowners against a 
construction company alleging faulty construc- 
tion of a house, the homeowners failed to show 
that the trial court abused its discretion in 
setting aside a default against the construction 
company where the construction company had 
informed the trial court of confusion regarding 
the attorney who would represent it; on the day 
the entry of default was entered, the construc- 
tion company’s attorney had _ informed 
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homeowners’ counsel that representation had 
been secured and the construction company 
was prepared to file an answer, the construc- 
tion company asserted that setting aside the 
entry of default would not prejudice 
homeowners since discovery had taken place 
during an earlier dismissed action, and the 
construction company also argued that 
homeowners knew that the construction com- 
pany would assert the statute of repose as a 
defense as it had previously done in the earlier 
case. Moore v. F. Douglas Biddy Constr., Inc., 
161 N.C. App. 87, 587 S.E.2d 479, 2003 N.C. 
App. LEXIS 2004 (2003). 

Appeal of a judgment setting aside an 
execution sale of certain real property 
was interlocutory because, while the record 
contained an entry of default as to the proper- 
ty’s owners, it did not contain a default judg- 
ment against them, as provided in G.S. 1A-1, 
N.C. R. Civ. P. 55(b), so the record did not 
establish that all claims against all parties had 
been resolved. Ben. Mortg. Co. v. Peterson, — 
N.C. App. —, 592 S.E.2d 724, 2004 N.C. App. 
LEXIS 292 (2004). 
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C. Cases in Which Summary Judgment Held Proper. 
D. Cases in Which Summary Judgment Held Improper. 
IV. Burden on Motion for Summary Judgment. 


VI. Evidence on Motion. 
A. In General. 


I. IN GENERAL. 


Conversion of § 1A-1, Rule 12(b)(6) and 
12(c) Motions to Motions for Summary 
Judgment. — 

Where, in a claim brought by mobile home 
owners alleging unfair and deceptive trade 
practices by the manufacturers of the homes, 
the parties presented to the trial court deposi- 
tion testimony and affidavits, none of which 
was excluded by the trial court, the trial court’s 
conversion of the manufacturers’ N.C. R. Civ. P. 
12(b)(6) motion into a N.C. R. Civ. P. 56 motion 
was proper; although the owners argued that 
they were not given a reasonable opportunity to 
present all pertinent material, the owners did 
not request a continuance or additional time to 
produce evidence, but fully participated in the 
hearing, and thus their claim was meritless. 
Belcher vy. Fleetwood Enters., 162 N.C. App. 80, 
590 S.E.2d 15, 2004 N.C. App. LEXIS 9 (2004). 

Where, in support of their motion claiming 
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that a legal malpractice claim against them 
was time barred, lawyers submitted a com- 
plaint filed against the client in a separate case 
and the client's answer to that complaint, 
which were not excluded by the trial court, the 
motion was treated as one for summary judg- 
ment. Bolton v. Crone, 162 N.C. App. 171, 589 
S.E.2d 915, 2004 N.C. App. LEXIS 56 (2004). 

Interlocutory Appeals. — 

Because a trial court’s order requiring land- 
owners to remove substantial structures from 
their property affected their substantial rights, 
the partial summary judgment under G.S. 
1A-1, N.C. R. Civ. P. 56(c) was immediately 
appealable. Keener v. Arnold, 161 N.C. App. 
634, 589 S.E.2d 731, 2003 N.C. App. LEXIS 
2278 (2003). 

Applied in Old Line Life Ins. Co. of Am. v. 
Bollinger, 161 N.C. App. 734, 589 S.E.2d 411, 
2003 N.C. App. LEXIS 2265 (2003); Livingston 
v. Adams Kleemeier Hagan Hannah & Fouts, 
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P.L.L.C., — N.C. App. —, 594 S.E.2d 44, 2004 
N.C. App. LEXIS 401 (2004); Jones v. Davis, — 
N.C. App. —, 594 S.E.2d 235, 2004 N.C. App. 
LEXIS 577 (2004); Sandy Mush Props. v. Ruth- 
erford County, — N.C. App. —, 595 S.E.2d 233, 
2004 N.C. App. LEXIS 743 (2004); Wiley v. 
UPS, Inc., — N.C. App. —, 594 S.E.2d 809, 2004 
N.C. App. LEXIS 745 (2004). 

Cited in Russ v. Hedgecock, 161 N.C. App. 
334, 588 S.E.2d 69, 2003 N.C. App. LEXIS 2042 
(2003). 


III. PROPRIETY OF SUMMARY 
JUDGMENT. 


A. In General. 


Summary Judgment Granted. — Land- 
owner was entitled to summary judgment pur- 
suant to G.S. 1A-1, Rule 56 in the landowner’s 
action seeking relief from a county ordinance 
that imposed a moratorium on the issuance of 
building permits dealing with the construction 
of heavy industry; the ordinance was invalid, 
because notice was not given once a week for 
two successive weeks before the public hearing 
on the ordinance was held, as was required 
under G.S. 153A-323, and instead notice was 
only published once. Sandy Mush Props. v. 
Rutherford County, 160 N.C. App. 683, 586 
S.E.2d 849, 2003 N.C. App. LEXIS 1934 (2003). 

Exclusions in a commercial insurance 
policy issued to a corporation precluded 
the conclusion that it provided coverage 
for a non-covered vehicle involved in an acci- 
dent while being driven by the owner of the 
corporation, and an appellate court declined to 
disregard the corporation’s identity under the 
doctrine of piercing the corporate veil for the 
purpose of reaching the coverage in the corpo- 
ration’s policy; a trial court erred in denying an 
insurance company’s motion for summary judg- 
ment and in granting summary judgment for 
an administratrix in a declaratory judgment 
action brought by the administratrix seeking to 
determine the rights and responsibilities relat- 
ing to the corporation’s commercial policy. 
Cherry v. State Farm Mut. Auto. Ins. Co., 162 
N.C. App. 535, 590 S.E.2d 925, 2004 N.C. App. 
LEXIS 179 (2004). 


B. Particular Types of Actions, etc. 


Summary judgment is appropriate in a 
special proceeding under G.S. 136-68 to 
establish a cartway; where respondents to an 
action seeking to establish a cartway across 
their land failed to respond to affidavits by 
petitioners establishing their right to the cart- 
way, the petitioners were granted partial sum- 
mary judgment on the establishment of the 
right to a permanent cartway, but the action 
was remanded for a jury determination of the 
path of the cartway and the damages to be paid 
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to respondents. Greene v. Garner, — N.C. App. 
—, 592 S.E.2d 589, 2004 N.C. App. LEXIS 294 
(2004). 

Although summary judgment is seldom 
granted in negligence cases, it may be 
granted where the evidence shows a lack 
of any negligence on the part of the defen- 
dant. Smith-Price v. Charter Behavioral Health 
Sys., — N.C. App. —, 595 S.E.2d 778, 2004 N.C. 
App. LEXIS 816 (2004). 

Summary judgment may be granted ina 
negligence action, etc. 

Although the issue of contributory negligence 
was often not appropriate for summary judg- 
ment, the investors contributory negligence in 
neither reviewing nor requesting financial data 
before purchasing stock allegedly recom- 
mended by the attorney in two corporations, 
along with their signing of an investment letter 
stating that the decision to purchase the stock 
was not based on any representation as to the 
stock’s likely performance but instead was 
based on the investors’ independent examina- 
tion and judgment of the company’s prospects 
when it was not, so clearly established the 
investors’ contributory negligence that no other 
reasonable conclusion could be reached that 
their contributory negligence barred their neg- 
ligence claims against the attorney. Hahne v. 
Hanzel, 161 N.C. App. 494, 588 S.E.2d 915, 
2003 N.C. App. LEXIS 2182 (2003). 

Summary Judgment Upheld in Medical 
Malpractice Action. — Inmate who sued a 
sheriff and various medical providers, alleging 
medical malpractice and negligence, did not 
show excusable neglect for failing to designate 
his expert witnesses by the date specified in the 
trial court’s order, and because the trial court 
properly denied the inmate’s motion for an 
extension of time to designate his expert wit- 
nesses, and his forecast of evidence could not 
include a designation of witnesses, the trial 
court’s order granting summary judgment in 
favor of all defendants was upheld. Summey v. 
Barker, 357 N.C. 492, 586 S.E.2d 247, 2003 
N.C. LEXIS 1105 (2003). 

Actions Against Counties and Munici- 
palities. — County waived sovereign immu- 
nity to the extent that an insurance policy it 
purchased covered negligent acts committed by 
emergency medical technicians (EMTs) who 
worked for the county, and the trial court erred 
by dismissing a lawsuit which claimed that a 
person died because EMTs employed by the 
county were negligent. Dawes v. Nash County, 
357 N.C. 442, 584 S.E.2d 760, 2003 N.C. LEXIS 
829 (2003). 

Court Properly Granted Summary 
Judgment to an Executor Where No Evi- 
dence of Lack of Testamentary Capacity. 
— Although a trial court properly granted sum- 
mary judgment to an executor where there was 
no evidence of a lack of testamentary capacity, 
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the trial court erred in finding estoppel and no 
undue influence; a caveator showed that the 
caveator would have received a bequest in any 
event and that there were genuine issues of 
material fact relating to undue influence. In re 
Will of Smith, 158 N.C. App. 722, 582 S.E.2d 
356, 2003 N.C. App. LEXIS 1229 (2003). 


C. Cases in Which Summary Judgment 
Held Proper. 


Declaratory Judgment Action Challeng- 
ing the Denial of a Rezoning Application. 
— Trial court properly granted summary judg- 
ment pursuant to G.S. 1A-1, N.C. R. Civ. P. 56 
to a city in property owners’ declaratory judg- 
ment action pursuant to G.S. 1-253, challeng- 
ing a denial of an application to rezone prop- 
erty; a city council’s finding that the rezoning 
would lead to further traffic congestion in the 
area had a plausible basis, and that the deci- 
sion had a basis in reason and bore a substan- 
tial relation to public safety. Ashby v. Town of 
Cary, 161 N.C. App. 499, 588 S.E.2d 572, 2003 
N.C. App. LEXIS 2199 (2003). 

Issue of Punitive Damages Was Appro- 
priate for Ruling in a Second Summary 
Judgment Motion. — Trial court properly 
granted defendants’ summary judgment motion 
pursuant to G.S. 1A-1, N.C. R. Civ. P. 56 in a 
medical malpractice action as to the issue pu- 
nitive damages, because the issue of punitive 
damages was not mentioned in an initial sum- 
mary judgment motion decided by a different 
judge, and was thus appropriate for ruling in 
the second motion. Fox v. Green, 161 N.C. App. 
460, 588 S.E.2d 899, 2003 N.C. App. LEXIS 
2193 (2003). 

In a declaratory judgment action challenging 
a city’s condemnation proceeding for expansion 
of the city’s sewer system, a judgment for the 
city that was essentially a grant of summary 
judgment was proper because the intended use 
of the condemnation satisfied the public use 
and public benefit test as all city residents, 
including the landowners whose property was 
being condemned, would have the equal right to 
connect to the expanded sewer system, which 
was an essential service. Tucker v. City of 
Kannapolis, 159 N.C. App. 174, 582 S.E.2d 697, 
2003 N.C. App. LEXIS 1442 (2003). 

In the declaratory judgment action, the trial 
court properly granted partial summary judg- 
ment pursuant to G.S. 1A-1, Rule 56, in favor of 
the estate administrator on the issue as to 
whether the airport insurance policies issued 
by the insurer provided coverage to the corpo- 
rations if the corporations were to be found 
lable; coverage of the corporations was not 
excluded as the plane that crashed was not 
owned by, rented by, or loaned to the corpora- 
tions, and the plane was in flight for the ac- 
count of its owner, not the corporations. Carl- 
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son v. Old Republic Ins. Co., 160 N.C. App. 399, 
585 S.E.2d 497, 2003 N.C. App. LEXIS 1796 
(2003). 

When a deceased child’s mother filed a de- 
claratory judgment action against the child’s 
father, seeking a determination of the parties’ 
rights to share in the child’s estate, including 
the proceeds of a wrongful death suit on the 
child’s behalf, under G.S. 31A-2, because the 
father did not support or communicate with the 
child from age four until almost age 20, the 
mother’s summary judgment motion, under 
G.S. 1A-1, Rule 56, was properly granted be- 
cause, while the father resumed support of and 
contact with the child before the child’s death, 
support had to be resumed at least one year 
before the end of the father’s legal obligation to 
support the child, which ended at age 18, to 
apply the exception to G.S. 31A-2’s preclusion, 
found in G.S. 31A-2(1), so that exception did not 
apply to the father. McKinney v. Richitelli, 357 
N.C. 483, 586 S.E.2d 258, 2003 N.C. LEXIS 
1097 (2003). 

Contributory Negligence For Building 
Defects. — There was insufficient evidence to 
allow a reasonable mind to conclude the coun- 
tys Certificate of Occupancy proximately 
caused the buyer’s damages, where the buyer 
proceeded to closing at the urging of the realtor, 
knowing of home’s defects, and based on the 
promises of the builder to fix said defects after 
closing, and summary judgment for the county 
on the buyer’s negligent inspection claim was 
also proper because the buyer was contributo- 
rily negligent. Eason v. Union County, 160 N.C. 
App. 388, 585 S.E.2d 452, 2003 N.C. App. 
LEXIS 1791 (2003). 

Alleged Negligence by Subcontractor. — 
Subcontractor that was hired by general con- 
tractor to install trusses on roofs of two build- 
ings did not have a duty to protect the buildings 
from rainwater, and the trial court ruled cor- 
rectly that the subcontractor was entitled to 
summary judgment on a condominium associa- 
tion’s claim alleging that the subcontractor 
negligently allowed rainwater to damage build- 
ings the association managed. Finley Forest 
Condo. Ass’n v. Perry, — N.C. App. —, 594 
S.E.2d 227, 2004 N.C. App. LEXIS 570 (2004). 

No Genuine Issue of Material Fact Re- 
garding False Statement or Misrepresen- 
tation. — Trial court properly granted the 
owners summary judgment motion as to a 
subcontractor’s claim that the owners made a 
false representation upon which the subcon- 
tractor reasonably relied since a genuine issue 
of material fact did not exist regarding whether 
an owner made a false statement or misrepre- 
sentation about guaranteeing payment. Watson 
Elec. Constr. Co. v. Summit Cos., LLC, 160 N.C. 
App. 647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 
1930 (2003). 

In an action to recover damages for al- 
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leged wrongful suspension or discharge 
etc. 

In the former deputy sheriff’s retaliatory 
discharge in violation of G.S. 153A-99 cause of 
action against the sheriff and the surety, the 
sheriff and surety were entitled to summary 
judgment pursuant to G.S. 1A-1, N.C. R. Civ. P. 
56; the former deputy’s assertion that the 
former deputy was fired due to the former 
deputy’s affiliation with the sheriff’s primary 
election foe was insufficient to establish a nexus 
between the protected activity and the dis- 
charge, because the evidence of the nexus was 
from the former deputy’s deposition testimony 
that amounted to mere conjecture. Venable v. 
Vernon, 162 N.C. App. 702, 592 S.E.2d 256, 
2004 N.C. App. LEXIS 250 (2004). 

Insurance Claim. — 

When an insured sued an insurer for breach 
of contract and unfair and deceptive practices 
for negotiating his premium payment on a life 
insurance policy and then refunding it, stating 
that no coverage ever existed, summary judg- 
ment was properly granted to the insured, 
because (1) the insurer’s negotiation of the 
insured’s payment, after it knew of the in- 
sured’s health problems, was inconsistent with 
enforcing a “good health” provision of the policy 
and waived that provision, (2) the insurer could 
not claim accord and satisfaction based on the 
insured’s negotiation of the refund check, be- 
cause that negotiation was based on the insur- 
er’s misrepresentation that the insured was 
never covered, when it knew he was, (3) and 
this conduct was an unfair and deceptive prac- 
tice under G.S. 75-1.1 and G.S. 58-63-15(1). 
Cullen v. Valley Forge Life Ins. Co., 161 N.C. 
App. 570, 589 S.E.2d 423, 2003 N.C. App. 
LEXIS 2273 (2003). 

Summary judgment was properly granted in 
favor of the insurer where the husband’s home- 
owner’s policy for personal liability did not 
apply to a named insured or insured; the wife 
was both a named insured and an insured 
under the policy such that there was no cover- 
age for the injuries that she received from the 
husband, and there was no reasonable expecta- 
tion that the insurer would pay costs incurred 
for a lawsuit for which there was no coverage. 
N.C. Farm Bur. Mut. Ins. Co. v. Fowler, 162 
N.C. App. 100, 589 S.E.2d 911, 2004 N.C. App. 
LEXIS 55 (2004). 

Summary judgment was properly granted in 
favor of an insurer in a breach of contract action 
because two insureds admitted there was no 
breach of an insurance contract by failing to 
make a timely response to requests for admis- 
sions; moreover, the fact that the insureds’ 
attorney failed to provide the discovery docu- 
ments to the insureds did not provide a basis 
for relief from the judgment. Brown v. Foremost 
Affiliated Ins. Servs., 158 N.C. App. 727, 582 
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S.E.2d 335, 20038 N.C. App. LEXIS 1222 
(2003). 

Trial court properly granted summary judg- 
ment to an administratrix on her claims 
against two uninsured motorist insurers be- 
cause, on the date of the insolvency of the third 
insurer with whom the administratrix settled 
following the work related death of her hus- 
band, the two uninsured motorist insurers be- 
came lable to the administratrix for the un- 
funded amount of the settlement with the 
insolvent insurer. Jones v. N.C. Ins. Guar. 
Ass’n, — N.C. App. —, 592 S.E.2d 600, 2004 
N.C. App. LEXIS 302 (2004), cert. denied, — 
N.C. —, 598 S.E.2d 382 (2004), cert. denied, — 
N.C. —, 598 S.E.2d 381 (2004). 

Insurance company was entitled to summary 
judgment in homeowners’ action seeking pay- 
ment under a policy that the company issued to 
a contractor that built a retaining wall because 
the policy was not in force when the contractor 
built the wall and damage which occurred to 
the wall after water seeped into the ground 
occurred outside the policy period. Hutchinson 
v. Nationwide Mut. Fire Ins. Co., — N.C. App. 
—, 594 S.E.2d 61, 2004 N.C. App. LEXIS 407 
(2004). 

Summary Ejectment Actions. — Trial 
court properly granted summary judgment pur- 
suant to G.S. 1A-1, N.C. R. Civ. P. 56(c), to a 
railway in a summary ejectment action; an oil 
company’s sublease of property from an adver- 
tising company terminated when the lease be- 
tween the railway and the advertising company 
terminated, and the oil company’s claim for 
betterments under G.S. 1-340 failed based on 
the company’s status as a tenant. Atl. & E. 
Carolina Ry. v. Wheatly Oil Co., — N.C. App. —, 
594 S.E.2d 425, 2004 N.C. App. LEXIS 579 
(2004), cert. denied, — N.C. —, 599 S.E.2d 38 
(2004). 

To recover damages on a claim alleging 
unfair and deceptive trade practices, a 
plaintiff must show, inter alia, actual injury as 
a result of the defendant’s unfair and deceptive 
act; where, in a claim brought by mobile home 
owners alleging unfair and deceptive trade 
practices by the manufacturers of the homes in 
the manufacturers’ recommendations for use of 
an allegedly defective mobile home tie down 
system, summary judgment for the manufac- 
turers was proper and was affirmed where, in 
his deposition, one owner admitted that he did 
not rely on the manufacturers’ recommendation 
to use the tie-down system at issue when he 
bought his mobile home, that did not read the 
manual which specified the system, that the 
manufacturers did not make any representa- 
tions about the system before he bought his 
mobile home, that his home withstood two 
hurricanes without damage to the system, and 
that he had not suffered any damages. Belcher 
v. Fleetwood Enters., 162 N.C. App. 80, 590 
S.E.2d 15, 2004 N.C. App. LEXIS 9 (2004). 
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Action for Fraud. — 

Summary judgment in favor of a newspaper 
corporation, a publishing company, the publish- 
ing company’s president, a newspaper editor, 
and a newspaper staff writer in a litigant’s 
action for, inter alia, fraud was proper because 
the litigant stated in a deposition that she had 
not relied on any statements by defendants in 
regard to an article by the writer. Broughton v. 
McClatchy Newspapers, Inc., 161 N.C. App. 20, 
588 S.E.2d 20, 2003 N.C. App. LEXIS 1983 
(2003). 

Unfair Trade Practice. — Trial court prop- 
erly granted the owners’ summary judgment 
motion as to a subcontractor’s claim for treble 
damages under G.S. 75-1.1 of the North Caro- 
lina Unfair and Deceptive Trade Practices Act, 
G.S. 75-1 et seq., as the subcontractor failed to 
plead a viable fraud claim, and failed to show 
substantial aggravating circumstances attend- 
ing to a breach of contract. Watson Elec. Constr. 
Co. v. Summit Cos., LLC, 160 N.C. App. 647, 
587 S.E.2d 87, 2003 N.C. App. LEXIS 1930 
(2003). 

Fraud Claim Was Properly Dismissed on 
Summary Judgment. — Plaintiff’s claim that 
its former customer’s employee revealed to 
plaintiff’s competitor confidential information 
from plaintiff’s bid that allowed the competitor 
to underbid, thereby committing fraud and vi- 
olating G.S. 66-152(3) and G.S. 75-1.1, was 
properly dismissed on summary judgment; 
plaintiff, by submitting information to its cus- 
tomer and allowing it to use and disclose bid 
information at its sole discretion, did not act 
reasonably to maintain the secrecy of its bid 
information, so that it was not a “trade secret.” 
Area Landscaping, L.L.C. v. Glaxo-Wellcome, 
Inc., 160 N.C. App. 520, 586 S.E.2d 507, 2003 
N.C. App. LEXIS 1825 (2003). 

Fraudulent Inducement of Real Estate 
Purchase. — Summary judgment was prop- 
erly granted in favor of the real estate agents 
on the purchasers’ fraud and unfair and decep- 
tive trade practices claims because the pur- 
chasers failed to make a sufficient showing that 
they suffered damages. Wall v. Fry, 162 N.C. 
App. 73, 590 S.E.2d 283, 2004 N.C. App. LEXIS 
61 (2004). 

Buyers’ misrepresentation claims 
against defendant seller and real estate 
agent were properly dismissed on summary 
judgment because defendants’ affidavits, in 
which they stated they did not know the land 
sold to the buyers was in a flood zone, negated 
the element of “intent to deceive” and the buy- 
ers did not produce conflicting evidence. Taylor 
v. Gore, 161 N.C. App. 300, 588 S.E.2d 51, 2003 
N.C. App. LEXIS 2054 (2003). 

Buyers’ negligent misrepresentation claims 
against the seller and his real estate agent 
failed, as the agent was entitled to rely on a 
surveyor’s representation that the property 
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sold to the buyers was not in a flood zone. 
Taylor v. Gore, 161 N.C. App. 300, 588 S.E.2d 
51, 2003 N.C. App. LEXIS 2054 (2003). 

Slander of Title Claim. — Summary judg- 
ment in favor of a newspaper corporation, a 
publishing company, the publishing company’s 
president, a newspaper editor, and a newspaper 
staff writer in a litigant’s action for, inter alia, 
slander of title was proper because the state- 
ment that title to the litigant’s property was 
held in trust for the litigant’s children was true 
and there were no damages shown. Broughton 
v. McClatchy Newspapers, Inc., 161 N.C. App. 
20, 588 S.E.2d 20, 2003 N.C. App. LEXIS 1983 
(2003). 

Libel Claim. — 

Union was entitled to summary judgment on 
the members’ libel claims since the union was 
entitled to a qualified privilege with regard to 
the statements it made in the newsletter and 
the members failed to show sufficient evidence 
of actual damages. Priest v. Sobeck, 160 N.C. 
App. 230, 584 S.E.2d 867, 2003 N.C. App. 
LEXIS 1730 (2003). 

Summary judgment in favor of a newspaper 
corporation, a publishing company, the publish- 
ing company’s president, a newspaper editor, 
and a newspaper staff writer in a litigant’s 
action for, inter alia, libel, was proper because 
the writer’s article about the litigant’s 30-year 
litigation with a former spouse contained state- 
ments that were not susceptible of only one 
defamatory meaning as a matter of law, not- 
withstanding the litigant’s interpretation of the 
statements. Broughton v. McClatchy Newspa- 
pers, Ines;n161y N.C; App. 20; 588° S.:2d-20; 
2003 N.C. App. LEXIS 1983 (2003). 

Breach of Contract Claim. — Trial court 
properly granted the owners’ summary judg- 
ment motion as to a subcontractor’s claim of 
breach of contract, as the subcontractor neither 
claimed that it had a direct contract with the 
owners nor produced evidence tending to show 
that the owners ratified the contract between 
the contractor and the subcontractor. Watson 
Elec. Constr. Co. v. Summit Cos., LLC, 160 N.C. 
App. 647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 
1930 (2003). 

Trial court properly granted partial sum- 
mary judgment to a businessman against a 
shareholder and a corporation because the 
merger of a company into the corporation with- 
out any prior notice to or consent by the busi- 
nessman resulted in a breach of a stock option 
and restriction agreement between the busi- 
nessman and the company and its sole share- 
holder, because the merger clearly effected a 
change in the capitalization of the company. 
Lee v. Scarborough, — N.C. App. —, 592 S.E.2d 
43, 2004 N.C. App. LEXIS 259 (2004). 

Corporation’s approval of a merger pursuant 
to G.S. 55-11-01 to 55-11-10 constituted a 
change in the capitalization of the corporation 
and violated the terms of its option agreement 
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with a consultant who had a five-year option to 
purchase 50 percent of the shares of the corpo- 
ration; thus, summary judgment under G.S. 
1A-1, N.C. R. Civ. P. 56(c) was properly entered 
for the consultant on the issue of breach of 
contract against both the corporation and its 
principal. Lee v. Scarborough, 162 N.C. App. 
674, 595 S.E.2d 729, 2004 N.C. App. LEXIS 812 
(2004). 

In an action to recover on a note which 
was guaranteed, etc. 

The bank was entitled to summary judgment 
since the record failed to show that the bank 
had actual notice or knowledge that the trustee 
was breaching the trust agreement and his 
fiduciary duty when he entered into the substi- 
tution of collateral agreement with the bank. 
F'NB Southeast v. Lane, 160 N.C. App. 535, 586 
S.E.2d 530, 2003 N.C. App. LEXIS 1821 (2003), 
cert. denied, 358 N.C. 153, 592 S.E.2d 558 
(2004). 

Summary judgment on the basis of gov- 
ernmental immunity was appropriate, etc. 

When an injured party sued a rural fire 
department and one of its firemen for injuries 
he received from one of the department’s vehi- 
cles after the department responded to a fire in 
the injured party’s neighborhood, the depart- 
ment and the fireman were entitled to sum- 
mary judgment because they were statutorily 
immune under G.S. 58-82-5 as they met the 
statutory definitions of a rural fire department 
and a fireman, and the injury occurred when 
they were responding to and in the process of 
suppressing a fire. Luhmann v. Hoenig, 161 
N.C. App. 452, 588 S.E.2d 550, 2003 N.C. App. 
LEXIS 2187 (2003). 

Sovereign Immunity. — 

When an assistant principal was sued for a 
student’s injuries when an automobile struck 
the student as she walked to her school bus 
stop, assistant principal was entitled to sum- 
mary judgment because, under G.S. 115C-42, 
he only waived sovereign immunity to the ex- 
tent he purchased liability coverage, his insur- 
ance policy contained an exclusion of coverage 
for incidents arising from the use of a motor 
vehicle, and an exception to this exclusion for 
supervising students entering and exiting a 
school bus required the assistant principal’s 
personal presence before his sovereign immu- 
nity was waived, and, as he was not present 
when the student was injured, his sovereign 
immunity was not waived, whether or not he 
changed the student’s bus stop after she was 
assaulted on the school bus. Herring v. Liner, — 
N.C. App. —, 594 §.E.2d 117, 2004 N.C. App. 
LEXIS 422 (2004). 

Estoppel. — 

In an action by a commercial landlord for 
damages occasioned by a default by a company 
on a lease, summary judgment was proper 
estopping a guarantor of the company’s lease 
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from avoiding the guaranty where the guaran- 
tor had personally benefitted from the exten- 
sion of the original lease that he had guaran- 
teed. Sherwin-Williams Co. v. ASBN, Inc., — 
N.C. App. —, 594 S.E.2d 135, 2004 N.C. App. 
LEXIS 416 (2004). 

Legal Malpractice Action. — Legal mal- 
practice action accrues at the time of the last 
act of the defendant giving rise to the cause of 
action, but if the claimant’s loss is not readily 
apparent to the claimant at the time of its 
origin, and is discovered or should reasonably 
be discovered by the claimant two or more 
years after the last act of the defendant giving 
rise to the cause of action, suit must be com- 
menced within one year from the date discovery 
is made; a legal malpractice case alleging that 
the lawyers failed to advise the client of use 
restrictions on land purchased by the client was 
time barred, and the trial court’s order dismiss- 
ing the case was affirmed, where, in a separate 
case, the client had failed to specifically deny 
that he was notified of the land use restrictions 
approximately two months after closing on the 
purchase of the land, and over three years 
before filing the legal malpractice case. Bolton 
v. Crone, 162 N.C. App. 171, 589 S.E.2d 915, 
2004 N.C. App. LEXIS 56 (2004). 

Trial court did not err in granting summary 
judgment to a law firm, that was being sued by 
a client for malpractice with regard to the law 
firm’s representation of the client in a forfeiture 
proceeding, because the client failed to demon- 
strate that his injury proximately resulted from 
the law firm’s alleged negligence. Belk v. 
Cheshire, 159 N.C. App. 325, 583 S.E.2d 700, 
2003 N.C. App. LEXIS 1529 (2003). 

In an appeal by outdoor advertising compa- 
nies of the revocations of their permits for 
outdoor advertising signs, summary judgment 
was properly applied to the trial court’s finding 
that the words “height” and “sign” in N.C. 
Admin. Code tit. 19A, r. 2E.0203(1)(f) were used 
in their common sense as this interpretation of 
a regulation was a question of law, rather than 
of fact, and there was no indication that the 
words had acquired some technical meaning. 
Capital Outdoor, Inc. v. Tolson, 159 N.C. App. 
55, 582 S.E.2d 717, 2003 N.C. App. LEXIS 1417 
(2003), cert. denied, 357 N.C. 504, 587 S.E.2d 
662 (2003). 

Action to Quiet Title. — 

Summary judgment quieting title in the 
seller of lots in a subdivision was properly 
granted; the seller had sought to quiet title to a 
parcel adjacent to the subdivision that was 
discovered when a new survey revealed that 
the seller and her husband did not convey all of 
certain real estate when they sold the subdivi- 
sion lots, and the seller’s title to this parcel was 
superior to that of the owners of lots in the 
subdivision, who purported to divide the parcel 
among themselves. Hensley v. Samel, — N.C. 
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App. —, 593 S.E.2d 411, 2004 N.C. App. LEXIS 
375 (2004). 

Summary judgment was properly granted to 
the seller of lots in a subdivision finding that 
she held title to the subdivision’s roads because 
the deeds of the owners of lots in the subdivi- 
sion did not purport to grant them an owner- 
ship interest in the roads and only granted 
them the right to use the roads to access their 
lots. Hensley v. Samel, — N.C. App. —, 593 
S.E.2d 411, 2004 N.C. App. LEXIS 375 (2004). 

Summary Judgment Was Appropriate In 
Tortious Interference With Contract 
Claim. — Plaintiff’s claim of tortious interfer- 
ence with contract against its former custom- 
er’s employee and a competitor was properly 
dismissed on summary judgment, as the com- 
petitor’s bid for a landscaping contract with the 
customer was a non-malicious motive for its 
“interference” with plaintiff’s contract, and the 
fact that the competitor’s bid was lower than 
plaintiff’s provided a non-malicious business 
explanation for the employee’s actions. Area 
Landscaping, L.L.C. v. Glaxo-Wellcome, Inc., 
160 N.C. App. 520, 586 S.E.2d 507, 2003 N.C. 
App. LEXIS 1825 (2003). 

Third Party Beneficiary. — Trial court 
properly granted the owners’ summary judg- 
ment motion as a subcontractor was not a 
third-party beneficiary of the contractor’s 
agreement with the owners where: (1) even 
assuming that the owners agreed to pay the 
contractor additional funds in order to pay 
various subcontractors, no new consideration 
flowed to the the owners, (2) under the original 
contract between the contractor and the own- 
ers, the contractor agreed to construct a dialy- 
sis center for a fixed price, and any additional 
money above the fixed price would constitute a 
contractual modification requiring new consid- 
eration, and (3) all claims, including the alleged 
additional contract, were determined in an ar- 
bitration proceeding between the contractor 
and the owners. Watson Elec. Constr. Co. v. 
Summit Cos., LLC, 160 N.C. App. 647, 587 
S.E.2d 87, 2003 N.C. App. LEXIS 1930 (2003). 

Easement Claim. — In an apartment com- 
plex owner’s action to enjoin a developer and a 
corporation from parking a 40-foot eight- 
wheeled construction trailer on a lot on which 
the owner had an easement for ingress and 
egress to the complex, a grant of summary 
judgment on the issue of the existence of an 
easement across the street and ordering of the 
removal of the trailer was proper because the 
owner had acquired an easement by dedication 
and by prior use and the trailer, which blocked 
access to the apartments, was an unreasonable 
interference with the owner’s rights. Ferrell v. 
Doub, 160 N.C. App. 373, 585 S.E.2d 456, 2003 
N.C. App. LEXIS 1800 (2003). 

When the seller of lots in a subdivision was 
properly found to have title to a newly-discov- 
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ered parcel adjacent to the subdivision, it was 
error to deny her motion for partial summary 
judgment on the issue of whether seller was 
entitled to use the roads in the subdivision to 
access her parcel; seller held title to those roads 
and could use them as she saw fit, as long as 
she did not interfere with the easements pos- 
sessed by the owners of lots in the subdivision 
to use the roads to access their lots. Hensley v. 
Samel, — N.C. App. —, 593 S.E.2d 411, 2004 
N.C. App. LEXIS 375 (2004). 

Enforcement of Lien. — Trial court prop- 
erly granted the owners’ summary judgment 
motion as to a subcontractor’s claim for enforce- 
ment of lien under G.S. 44A-23, as the subcon- 
tractor’s claim was by way of subrogation, the 
contractor’s claim against the owners had been 
arbitrated, and after the contractor’s claim was 
set-off against the owners’ claim, the contractor 
was indebted to the owners for corrected and 
uncompleted work. Watson Elec. Constr. Co. v. 
Summit Cos., LLC, 160 N.C. App. 647, 587 
S.E.2d 87, 2003 N.C. App. LEXIS 1930 (2003). 

Action Barred by Statute of Limitations. 

To determine if a lawsuit is barred by the 
three year statute of limitations in G.S. 1-52, a 
court first determines when the breach oc- 
curred that caused the cause of action to accrue; 
where a counterclaim on a breach of contract 
action was filed more than three years after the 
breach allegedly occurred, the counterclaim 
was barred by the statute of limtations and was 
properly dismissed on summary judgment. 
PharmaResearch Corp. v. Mash, — N.C. App. 
—, 594 S.E.2d 148, 2004 N.C. App. LEXIS 410 
(2004). 

Action Barred By Statute of Repose. — 
Action alleging faulty construction of a house 
was barred by the statute of repose where the 
case was not filed until more than six years 
after the house was substantial completed and 
occupied as a residence; the homeowners’ alle- 
gations that the construction company’s con- 
duct and failure to follow the building code 
constituted more than ordinary negligence 
were insufficient to establish equitable estoppel 
to bar the construction company from asserting 
the statute of limitations defense, and sum- 
mary judgment in favor of the construction 
company was affirmed. Moore v. F. Douglas 
Biddy Constr., Inc., 161 N.C. App. 87, 587 
S.E.2d 479, 2003 N.C. App. LEXIS 2004 (2003). 

Intentional Infliction of Emotional Dis- 
tress. — 

Summary judgment was proper on a nurse’s 
claim for intentional infliction of emotional dis- 
tress; her co-worker’s actions in breaking rules 
at work and then throwing papers at her when 
she confronted him were not sufficiently outra- 
geous. Smith-Price v. Charter Behavioral 
Health Sys., — N.C. App. —, 595 S.E.2d 778, 
2004 N.C. App. LEXIS 816 (2004). 
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Negligent Infliction of Emotional Dis- 
tress. — 

Summary judgment was proper against 
nurse’s claim for negligent infliction of emo- 
tional distress; she failed to show that her 
co-worker owed her any duty or that he 
breached the duty. Smith-Price v. Charter Be- 
havioral Health Sys., — N.C. App. —, 595 
S.E.2d 778, 2004 N.C. App. LEXIS 816 (2004). 

Invasion of Privacy — Intrusion Claim. 
— Summary judgment in favor of a newspaper 
corporation, a publishing company, the publish- 
ing company’s president, a newspaper editor, 
and a newspaper staff writer in a litigant’s 
action for, inter alia, invasion of privacy, was 
proper because the litigant could only have 
claimed an invasion of privacy claim for intru- 
sion in North Carolina and the writer’s use of 
public records did not constitute an intrusion 
sufficient to support the claim. Broughton v. 
McClatchy Newspapers, Inc., 161 N.C. App. 20, 
588 S.E.2d 20, 2003 N.C. App. LEXIS 1983 
(2003). 

Trespass to Real Property. — Summary 
judgment in favor of a newspaper corporation, a 
publishing company, the publishing company’s 
president, a newspaper editor, and a newspaper 
staff writer in a litigant’s action for, inter alia, 
trespass was proper because the litigant en- 
gaged in “social” conversation with the writer 
on the litigant’s property and did not ask the 
writer to leave. Broughton v. McClatchy News- 
papers, Inc., 161 N.C. App. 20, 588 S.E.2d 20, 
2003 N.C. App. LEXIS 1983 (2003). 

In the State’s action seeking to prevent land- 
owners from trespassing on property over 
which they built a walkway and seeking a 
declaration of fee simple ownership, summary 
judgment was properly granted to the State 
where it was clearly established that the land- 
owners’ deed contained no reference to an ease- 
ment. Moreover, the landowners’ claimed own- 
ership of a right to use the property was 
defeated by a judgment that held a restraint on 
use of the property was a invalid, which judg- 
ment had occurred prior to when the landown- 
ers obtained their deed. State v. Willis, — N.C. 
App. —, 594 S.E.2d 139, 2004 N.C. App. LEXIS 
418 (2004). 

No Showing of Breach of Legal Duty or 
Proximate Causation in a Wrongful Death 
Claim. — Where a personal representative 
could not show that an assistant coach 
breached a legal duty or proximately caused a 
decedent’s death from heatstroke during a foot- 
ball practice, the personal representative could 
not prove a wrongful death claim; therefore, the 
assistant coach was entitled to summary judg- 
ment under G.S. 1A-1, Rule 56(c). Draughon v. 
Harnett County Bd. of Educ., 158 N.C. App. 
705, 582 S.E.2d 343, 2003 N.C. App. LEXIS 
1227 (2003). 

Quantum Meruit. — Trial court properly 
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granted the owners’ summary judgment motion 
as to a subcontractor’s claim for damages under 
quantum meruit; even though the owners were 
enriched by the work performed by the subcon- 
tractor, a genuine issue of material fact did not 
exist as to whether any such enrichment was 
unjust because the owners made regular pay- 
ments to the contractor. Watson Elec. Constr. 
Co. v. Summit Cos., LLC, 160 N.C. App. 647, 
587 S.E.2d 87, 2003 N.C. App. LEXIS 1930 
(2003). 

In a landowner’s action to compel con- 
struction of a grade crossing, In a landown- 
er’s action to compel construction of a grade 
crossing, Summary judgment was _ properly 
granted because a railroad company was not 
required to construct a grade between the land- 
owner’s tracts of land for the landowner’s sole 
access under G.S. 136-194 where the landown- 
er’s property was not fenced or enclosed. 
Summerlin v. Norfolk S. Ry. Co., 161 N.C. App. 
170, 588 S.E.2d 30, 2003 N.C. App. LEXIS 2000 
(2003). 

Action Under Americans With disabili- 
ties Act and Rehabilitation Act. — Sum- 
mary judgment was properly granted in favor 
of two employers in a case brought under the 
Americans with Disabilities Act, 42 U.S.C.S 
§ 12101 et seq., and the Rehabilitation Act of 
1973 because a former employee was unable to 
show that the side effects of medication for 
attention deficit disorder substantially im- 
paired the employee’s ability to work; the evi- 
dence showed that the employee did not com- 
plain of any side effects, and an accommodation 
was only requested on the date of termination. 
Wilkins v. Guilford County, 158 N.C. App. 661, 
582 S.E.2d 74, 2003 N.C. App. LEXIS 1224 
(2003). 

Summary judgment was properly granted in 
favor of two former employers in an action 
brought under 42 U.S.C.S. § 1983 based on a 
violation of procedural due process because 
there was no property interest in employment 
where the evidence showed that a personnel 
rule was not adopted with the same formalities 
and characteristics of an ordinance. Wilkins v. 
Guilford County, 158 N.C. App. 661, 582 S.E.2d 
74, 2003 N.C. App. LEXIS 1224 (2003). 

Unlicensed Contractor. — In an action in 
which a construction company sued property 
owners to collect the amount of a lien against 
the owners’ property, the trial court properly 
entered summary judgment in favor of the 
owners; the company was barred from recover- 
ing on a contract to build a house on the 
property because the company did not have a 
valid license at the time the contract was 
formed. Currin & Currin Constr., Inc. v. 
Lingerfelt, 158 N.C. App. 711, 582 S.E.2d 321, 
2003 N.C. App. LEXIS 1228 (2003). 

Trial court improperly dismissed, upon the 
City’s N.C. Civ. P. 12(b)(1), (b)(6), and (b)(2) 
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motion to dismiss for lack of subject matter 
jurisdiction, an employee’s appeal of a decision 
by the Asheville Civil Service Board as the 
employee had a right to de novo review of the 
Board’s decision; however, the appellate court 
considered the City’s summary judgment mo- 
tion and the evidence presented to the Board, 
as there were no factual issues and whether the 
Board had subject matter jurisdiction was a 
question of law, and concluded that the em- 
ployee had not met his burden to prove subject 
matter jurisdiction as he resigned and had not 
been fired. Harper v. City of Asheville, 160 N.C. 
App. 209, 585 S.E.2d 240, 2003 N.C. App. 
LEXIS 1760 (2003). 

Obstruction of Justice. — Summary judg- 
ment in favor of a newspaper corporation, a 
publishing company, the publishing company’s 
president, a newspaper editor, and a newspaper 
staff writer in a litigant’s action for, inter alia, 
obstruction of justice was proper because there 
was no evidence that defendants’ acts, includ- 
ing the writer’s article about the litigant’s pro- 
tracted litigation with a former spouse, had 
judicially impeded the litigant’s lawsuit. 
Broughton v. McClatchy Newspapers, Inc., 161 
N.C. App. 20, 588 S.E.2d 20, 2003 N.C. App. 
LEXIS 1983 (2003). 

Summary Judgment Proper Where 
There Was No Right to Contribution. — In 
plaintiff general contractor’s complaint against 
defendant architect, the only negligence alleged 
flowed from the architect to the contractor; 
since there were no joint tort-feasors, there was 
no right to contribution under G.S. 1B-1 
against the architect; the trial court properly 
granted summary judgment to the architect 
under G.S. 1A-1, Rule 56. Kaleel Builders, Inc. 
v. Ashby, 161 N.C. App. 34, 587 S.E.2d 470, 
2003 N.C. App. LEXIS 1993 (2003). 

Failure to Provide Lienholder With No- 
tice of Tax Sale. — Notice that a county would 
conduct a tax sale at a “storage location” to 
collect taxes due on a mobile home did not 
provide specificity required by G.S. 1-339.51, 
and the trial court properly invalidated the sale 
of a mobile home that was valued at $50,000, 
but was sold for $5,000. Oakwood Acceptance 
Corp., LLC v. Massengill, 162 N.C. App. 199, 
590 S.E.2d 412, 2004 N.C. App. LEXIS 118 
(2004). 

Department of Revenue Granted Sum- 
mary Judgment on its Claim That Trans- 
fer Considered a Taxable Gift. — As a prop- 
erty owner’s deed of property to his uncle was 
an unconditional transfer in fee simple, and the 
owner did not show any exception to the parol 
evidence rule, his claim that he transferred it in 
trust for his own benefit failed and the defen- 
dant North Carolina Department of Revenue 
was properly granted summary judgment on its 
claim that the transfer was a taxable gift. 
Joines v. Anderson, 161 N.C. App. 321, 587 


RULES OF CIVIL PROCEDURE 


59 


§1A-1, Rule 56 


S.E.2d 926, 2003 N.C. App. LEXIS 2053 (2003). 

Continuing Trespass. — Electric member- 
ship corporation’s acts in erecting power poles, 
lowering a power line, and removing vegetation 
from a property owner’s land were not autho- 
rized by the property owner’s request to repair 
a downed line, or by his membership in the 
corporation, and thus amounted to a continuing 
trespass; a trial court’s denial of the corpora- 
tion’s summary judgment motion in the prop- 
erty owner’s trespass action, as well as the trial 
court’s grant of partial summary judgment in 
favor of the property owner, were affirmed. 
Singleton v. Haywood Elec. Mbrshp. Corp., 357 
N.C. 623, 588 S.E.2d 871, 2003 N.C. LEXIS 
1418 (2003). 

Summary Judgment Proper in Trust 
Case. — Trustee properly administered a cou- 
ple’s separate trusts and distributed the resi- 
due of the surviving spouse’s trust to two uni- 
versities rather than to a heir because the 
conditions stated in the trust for the heir to 
receive the residue had not occurred; thus, a 
grant of summary judgment in favor of the 
trustee was proper. Davenport v. Cent. Caro- 
lina Bank & Trust Co., 161 N.C. App. 666, 589 
S.E.2d 367, 2003 N.C. App. LEXIS 2275 (2003). 

In an action challenging collection of 
landfill fees by a county, summary judgment 
was properly granted for the county on the 
basis of res judicata where campground owners 
had paid the county in full for the landfill fees 
when faced with a prior suit for collection of 
those fee. The county’s voluntary dismissal of 
the suit upon payment of the fees was res 
judicata to the owners’ later attempt to chal- 
lenge the constitutionality of charging the fees. 
Stafford v. County of Bladen, — N.C. App. —, 
592 S.E.2d 711, 2004 N.C. App. LEXIS 305 
(2004). 


D. Cases in Which Summary Judgment 
Held Improper. 


Medical Malpractice. — 

Trial court erred by finding that a healthcare 
company which bought a hospital from a county 
was immune from suit by a minor who claimed 
that he suffered serious permanent injuries 
when he was born at the hospital, at a time 
when the hospital was owned and operated by 
the county. Odom v. Lane, 161 N.C. App. 534, 
588 S.E.2d 548, 2003 N.C. App. LEXIS 2180 
(2003). 

Trial court erred in granting summary judg- 
ment pursuant to G.S. 1A-1, N.C. R. Civ. P. 56, 
to defendants in a patient’s medical malprac- 
tice action; contrary to the findings of the trial 
court, the doctrine of res ipsa loquitur applied 
to the action, in which a doctor allegedly left a 
surgical sponge in the patient’s body following 
child birth. Fox v. Green, 161 N.C. App. 460, 
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588 S.E.2d 899, 2003 N.C. App. LEXIS 2193 
(2003). 

Gift Tax. — Summary judgment was im- 
properly granted in favor of taxpayers who 
sought refunds of gift taxes they paid under 
protest on their transfers of interests in their 
residences to irrevocable trusts, retaining the 
rights to occupy the residences for five years or 
their lifetimes, whichever was shorter, as the 
Secretary of Revenue had, under G.S. 105-195, 
discretion to determine how to value the inter- 
ests retained by the taxpayers, and there was 
no showing that this discretion was abused, nor 
was it shown, under G.S. 105-267 that the 
taxpayers were entitled to refunds because the 
taxes were assessed for improper purposes or 
were otherwise invalid or excessive. Downs v. 
State, 159 N.C. App. 220, 582 S.E.2d 638, 2003 
N.C. App. LEXIS 1440 (2003). 

Insurance Claim. — In the declaratory 
judgment action, an issue of material fact pur- 
suant to G.S. 1A-1, Rule 56, remained as to 
whether the pilot was an insured party under 
the airport policies issued by the insurer to the 
pilot’s corporations; coverage was dependent 
upon the pilot acting on behalf of the corpora- 
tions while flying the plane, and it was not clear 
if he was acting on the corporations’ behalf or as 
an independent contractor. Carlson v. Old Re- 
public Ins. Co., 160 N.C. App. 399, 585 S.E.2d 
497, 2003 N.C. App. LEXIS 1796 (2003). 

When an insured was sued for refusing to 
give a party to whom it had rented a beach 
house access to the house, insurance policy 
coverage for the insured’s “invasion of the right 
of private occupancy” covered the insured’s con- 
duct, as the phrase was ambiguous and would 
be interpreted against the insurer, even though 
the party to whom the house was rented had 
not taken possession of the house: thus, in the 
insured’s suit to require its insurer to defend 
and indemnify it, the insurer was improperly 
granted summary judgment. Hobbs Realty & 
Constr. Co. v. Scottsdale Ins. Co., — N.C. App. 
—, 593 S.E.2d 103, 2004 N.C. App. LEXIS 373 
(2004), cert. dismissed, — N.C. —, 599 S.E.2d 
47 (2004). 

Easement by Prescription. — 

Because the evidence was in conflict as to the 
use and as to whether the alleged use of the 
land in question was hostile, property owners 
were not entitled to summary judgment under 
G.S. 1A-1, N.C. R. Civ. P. 56(c) based on an 
easement by prescription. Keener vy. Arnold, 
161 N.C. App. 634, 589 S.E.2d 731, 2003 N.C. 
App. LEXIS 2278 (2003). 

Dispute Over Width of Easement. — 
While the location of an easement was known, 
the precise width of the easement was not 
defined in the deeds; thus, the reasonableness 
of the amount of space needed to effectuate the 
easement’s purpose as set forth in the deeds 
raised a question of fact that precluded sum- 
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mary judgment under G.S. 1A-1, N.C. R. Civ. P. 
56(c) in favor of property owners who claimed 
the easement. Keener v. Arnold, 161 N.C. App. 
634, 589 S.E.2d 731, 2003 N.C. App. LEXIS 
2278 (2003). 

Antistacking Provision in Insurance 
Policy. — Trial court erred in granting an 
insurer Summary judgment on the issue of 
interpolicy stacking, under G.S. 58-40- 
10(1)(b)(1), as a genuine issue of material fact 
existed as to whether a truck’s gross vehicle 
weight as specified by the manufacturer was 
less than 10,000 pounds. Erwin v. Tweed, 159 
N.C. App. 579, 583 S.E.2d 717, 2003 N.C. App. 
LEXIS 1532 (2003). 

Breach of Contract Action. — Summary 
judgment was improperly granted in favor of 
the real estate agents on the purchasers’ breach 
of contract claim where the purchasers pre- 
sented sufficient evidence that the contract 
included a promise by the agents to provide 
access to the lake so as to withstand summary 
judgment. Wall v. Fry, 162 N.C. App. 73, 590 
S.E.2d 283, 2004 N.C. App. LEXIS 61 (2004). 

Trial court erred in granting summary 
judgment to seller on the buyers’ claim 
that a sales contract was based mistake of 
fact; the buyers could assert claims of mutual 
and unilateral mistake because the seller sup- 
plied a flawed survey that erroneously stated 
that the land sold to the buyers was not in flood 
zone, and the mistake of one party was suffi- 
cient to avoid a contract when the other party 
caused the mistake. Taylor v. Gore, 161 N.C. 
App. 300, 588 S.E.2d 51, 2003 N.C. App. LEXIS 
2054 (2003). 

Breach of Bailment Relationship. — 
Where a paving company left equipment with a 
lot owner under an agreement for the lot owner 
to store the equipment, but the company did 
not have access to the equipment without the 
owner’s presence, the company relinquished 
exclusive possession of the equipment to the lot 
owner, and the lot owner moved the equipment 
without notice to the company and damaged it, 
summary judgment was inappropriate on the 
company’s bailment claim since the company 
showed that a bailment relationship may have 
existed and may have been breached. Atlantic 
Contr. & Material Co. v. Adcock, 161 N.C. App. 
273, 588 S.E.2d 36, 2003 N.C. App. LEXIS 2046 
(2003). 

Automobile Accident. — 

Injured motorcyclist’s attempt to avoid crash- 
ing into an alleged tortfeasor’s car was foresee- 
able after the alleged tortfeasor abruptly came 
to a standstill as the action would have likely 
resulted in some injury to the injured motorcy- 
clist; thus, summary judgment in favor of the 
alleged tortfeasor was inappropriate. 
Pintacuda v. Zuckeberg, 159 N.C. App. 617, 583 
S.E.2d 348, 2003 N.C. App. LEXIS 1512 (2003), 
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cert. denied, 357 N.C. 507, 587 S.E.2d 672 
(2003). 

Trial court erred in granting injured 
persons’ summary judgment motion (and 
in denying an insurance company’s sum- 
mary judgment motion) in a case seeking 
a declaration that the injured persons 
were allowed to stack the UIM coverage of 
their two policies; stacking of underinsured 
motorist (UIM) coverages is permitted where 
each of the multiple policies providing 
stackable UIM coverages were written at limits 
that exceeded the statutorily-required mini- 
mum liability amount, but where one of two 
policies at issue provided liability coverage 
with limits equal to the statutorily-required 
minimum amount of $25,000/$50,000, under 
G.S. 20-279.21(b)(4), no UIM coverage was 
available with that policy — thus, there was no 
additional UIM coverage available to be 
stacked with the $100,000 UIM coverage pro- 
vided by the first policy, which was equal to the 
amount already paid under the tortfeasor’s 
exhausted liability policy. Purcell v. Downey, 
162 N.C. App. 529, 591 S.E.2d 556, 2004 N.C. 
App. LEXIS 186 (2004). 

Negligently Erected Traffic Sign. 
North Carolina Industrial Commission erred in 
granting partial summary judgment to an in- 
jured party and in failing to remand the case to 
a deputy commissioner for an evidentiary hear- 
ing once the Commission determined that gen- 
uine issues of material fact remained as to 
whether the North Carolina Department of 
Transportation negligently erected a confusing 
stop sign at a railroad intersection. Norman v. 
N.C. DOT, 161 N.C. App. 211, 588 S.E.2d 42, 
2003 N.C. App. LEXIS 2043 (2003). 

Suits Against Public Officials. — Insur- 
ance policy purchased by Chatham County, 
North Carolina did not allow law enforcement 
employees to recover damages from the County, 
and because the County had not waived immu- 
nity from suit by law enforcement employees, 
the trial court properly ruled that a school 
resource officer (SRO) who worked for a sher- 
iff’s department could not sue the sheriff or a 
chief deputy sheriff in their official capacities. 
However, the SRO engaged in a protected ac- 
tivity when he cooperated with federal agents 
who were investigating the sheriff, and the trial 
court erred when it dismissed a claim for 
wrongful discharge which the SRO filed against 
the sheriff in his individual capacity. Phillips v. 
Gray, — N.C. App. —, 592 S.E.2d 229, 2004 
N.C. App. LEXIS 248 (2004). 

Wrongful Acts of Law Enforcement Of- 
ficer. — Language of the insuring agreement 
section of a law enforcement liability policy 
defined coverage for “wrongful acts” which were 
caused by an occurrence and arising out of the 
performance of an insured officer’s duties to 
provide law enforcement activities; since any 
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ambiguity in the policy was to have been re- 
solved in favor of the insured, claims based on 
sexual assaults committed by an insured police 
officer which arose out of his performance of 
law enforcement duties were covered under the 
policy, and a trial court’s summary judgment in 
favor of the insurance company was reversed. 
Young v. Great Am. Ins. Co., 162 N.C. App. 87, 
590 S.E.2d 4, 2004 N.C. App. LEXIS 6 (2004). 

Libel and Slander. — 

Genuine issues of material fact remained to 
be decided in a nurse’s claim for slander against 
her co-worker, where the co-worker filed a sex- 
ual harassment suit against her and there was 
conflicting evidence as to whether the nurse 
had harassed the co-worker; therefore, sum- 
mary judgment was improperly granted. 
Smith-Price v. Charter Behavioral Health Sys., 
— N.C. App. —, 595 S.E.2d 778, 2004 N.C. App. 
LEXIS 816 (2004). 

Oral Guaranty. — Trial court erred in 
granting the owners’ summary judgment mo- 
tion as to an oral guaranty, as there were 
genuine issues of material fact concerning 
whether an oral guaranty was given and 
whether the main purpose rule was applicable, 
which would take the agreement out of the 
North Carolina Statute of Frauds, G.S. 22-1. 
Watson Elec. Constr. Co. v. Summit Cos., LLC, 
160 N.C. App. 647, 587 S.E.2d 87, 2003 N.C. 
App. LEXIS 1930 (2003). 

In former board members’ derivative ac- 
tion suit against a non-profit corporation 
and current members of its board of directors, 
summary judgment in the current members’ 
favor was proper as G.S. 55A-7-40(a) did not 
include language allowing former directors to 
file a derivative action. Morris v. Thomas, 161 
N.C. App. 680, 589 S.E.2d 419, 2003 N.C. App. 
LEXIS 2271 (2003). 

Partnership Agreements. — 

Grant of summary judgment was reversed 
and remanded because (1) it was unclear 
whether the trial court applied the newly 
adopted appropriate standard for judicial es- 
toppel in determining that a partnership was 
judicially estopped from asserting ownership in 
stock based on a position taken by one of the 
partners in a bankruptcy proceeding; and (2) 
the trial court needed to address whether there 
was privity between the partner and the part- 
nership. Whitacre P’ship v. BioSignia, Inc., 358 
N.C. 1, 591 S.E.2d 870, 2004 N.C. LEXIS 16 
(2004). 

Breach of Contract Claim in Employ- 
ment Case. — Motion for partial summary 
judgment was properly denied in a breach of 
contract case because an at-will employee was 
permitted to bring a breach of contract action 
against an employer and its surety for deciding 
to terminate the employee in violation of public 
policy; the employee could have also brought a 
tort action for wrongful discharge if the em- 
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ployer had waived sovereign immunity. Hill v. 
Medford, 158 N.C. App. 618, 582 S.E.2d 325, 
2003 N.C. App. LEXIS 1225 (2003). 

Unsafe Employment Conditions. — Trial 
court did not err in denying the owner and 
operator’s motions for summary judgment and 
directed verdict regarding the case of the 
worker who fell while working at their facility; 
since the owners controlled the facility they 
owed the employee a duty to see to it that the 
place where she fell was safe for passage, they 
did not show that she was contributorily negli- 
gent, and they did not show that the water on 
which she fell was an “open and obvious” con- 
dition that she should have discovered and 
avoided. Nelson v. Novant Health Triad Region, 
L.L.C., 159 N.C. App. 440, 583 S.E.2d 415, 2003 
N.C. App. LEXIS 1492 (2003). 


IV. BURDEN ON MOTION FOR 
SUMMARY JUDGMENT. 


If a defendant moves for summary judg- 
ment, etc. 

Party moving for summary judgment must 
establish the lack of any triable issue of mate- 
rial fact by proving that an essential element of 
the opposing party’s claim is non-existent, or by 
showing through discovery that the opposing 
party cannot produce evidence to support an 
essential element of his claim or cannot sur- 
mount an affirmative defense which would bar 
the claim; the burden then shifts to the 
nonmoving party to produce a forecast of evi- 
dence demonstrating that the nonmoving party 
will be able to make out at least a prima facie 
case at trial. Smith-Price v. Charter Behavioral 
Health Sys., — N.C. App. —, 595 S.E.2d 778, 
2004 N.C. App. LEXIS 816 (2004). 

Nonmovant Must Set Forth Specific 
Facts. — 


Rule 58. Entry of judgment. 
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Outdoor advertising companies appealing 
the revocations of their permits for certain 
billboards, who were opposing a motion for 
summary judgment, did not meet the require- 
ment of G.S. 1A-1, Rule 56(e) that they set forth 
specific facts because they made only extremely 
conclusory statements about their expenses to 
repair and improve their signs, their long-term 
contracts with customers wishing to rent space 
on the billboards, and unspecified business de- 
cisions made in reliance on the billboards being 
legal. Capital Outdoor, Inc. v. Tolson, 159 N.C. 
App. 55, 582 8.E.2d 717, 2003 N.C. App. LEXIS 
1417 (2003), cert. denied, 357 N.C. 504, 587 
S.E.2d 662 (2003). 


VI. EVIDENCE ON MOTION. 
A. In General. 


Summary judgment is appropriate 
when movant shows through discovery 
that the opposing party cannot produce 
evidence, etc. 

When an insured sued an insurer for negoti- 
ating his life insurance premium payment and 
then refunding that payment and stating that 
coverage had never existed, and the insured 
moved for summary judgment, the insurer’s 
affidavit under G.S. 14-1, N.C. R. Civ. P. 56(f) 
that discovery was incomplete did not preclude 
the trial court from granting summary judg- 
ment because nothing sought by the insurer in 
its pending discovery requests bore on the ques- 
tions of its waiver of the “good health” provision 
of the policy, whether the insurer completed an 
accord and satisfaction by negotiating the in- 
surer’s refund check, or whether the insurer 
had committed unfair and deceptive practices. 
Cullen v. Valley Forge Life Ins. Co., 161 N.C. 
App. 570, 589 S.E.2d 4238, 2003 N.C. App. 
LEXIS 2273 (2003). 


CASE NOTES 


Announcement in Open Court Is Not 
Entry of Judgment. — 

Where, although a trial court announced its 
initial decision granting joint custody in open 
court, there was no written order signed before 
the wife filed her motion to modify custody, and 
the written order granting joint custody was 
eventually entered on the same day that the 
trial court heard the motion to modify, an 
appellate court reversed the order modifying 
custody because there was nothing to modify 
since there was no order when the mother filed 
her motion to modify; even if it were proper for 
the trial court to hear the motion, it was impos- 
sible for there to have been a change in circum- 
stances between the time the order was entered 
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and the time it was modified on the same day, 
and in deciding whether a change of circum- 
stances had occurred, the trial court should not 
have considered the events that transpired 
between the time it announced its joint custody 
decision and the date of the entry of the order. 
Carland v. Branch, — N.C. App. —, 595 S.E.2d 
742, 2004 N.C. App. LEXIS 809 (2004). 

Entry of Judgment in a Divorce Action. 


Trial court did not err when it used the 1998 
version of the North Carolina Child Support 
Guidelines to determine the amount of child 
support a father owed because, even though it 
entered its judgment after the 2002 version of 
the Guidelines became effective on October 1, 
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2002, it announced its judgment in open court N.C. App. —, 593 S.E.2d 123, 2004 N.C. App. 
before October 1, 2002. State v. Williams, — LEXIS 365 (2004). 


Rule 59. New trials; amendment of judgments. 


Legal Periodicals. — Trial Court after Notice of Appeal,” see 81 
For article, “Functus Officio: Authority of the N.C.L. Rev. 2331 (2003). 


CASE NOTES 


I. In General. 
II. Time for Serving Motions and Affidavits. 


I. IN GENERAL. fraudulent transfer of property was affirmed 
because the sufficiency of evidence issues pre- 
sented to the appellate court on appeal were 
not the issues presented to the trial court in 


Alternative Motion for New Trial. — Un- 
der G.S. 1A-1, N.C. R. Civ. P. 50(c)(1), if a 


motion for a judgment notwithstanding the plaintiffs’ motion for directed verdict or their 


verdict is granted, the court shall also rule on motion for judgment notwithstanding the ver- 


the motion for new trial, if any, by determining dict. Tiber Holding Corp. v. DiLoreto, 160 N.C. 
whether it should be granted if the judgment is App. 583, 586 S.E.2d 538, 2003 NC oe 
thereafter vacated or reversed, and shall spec- | FT 1893 (2003). se , 


ify the grounds for granting or denying the 
motion for the new trial. Cox v. Steffes, 161 
N.C. App. 237, 587 S.E.2d 908, 2003 N.C. App. 
LEXIS 2037 (2003). 

Healthcare providers’ alternative motion for 
a new trial under G.S. 1A-1, N.C. R. Civ. P. 59, 
could not be considered on appeal as the 
healthcare providers failed to obtain a formal 
trial court ruling on their motion for a new trial 
under G.S. 1A-1, N.C. R. Civ. P. 50(c)(1), after 
their motion for a judgment notwithstanding 
the verdict under Rule 50 was granted, and the 
healthcare providers did not make any cross- a» sue N.C. App. a wae RED) > ee 
assignments of error as to the trial. Cox v. Trial court did OU abuse its discretion oe 
Steffes, 161 N.C. App. 237, 587 S.E.2d 908, denying an injured automobile passenger’s mo- 
2003 N.C. App. LEXIS 2037 (2003). tion for a new trial as the passenger failed to 

Defendants Must Obtain Ruling on Con- successfully identify an error in her trial. 
ditional Motion for New Trial. — It is the Griffis v. Lazarovich, 161 N.C. App. 434, 588 
defendants’ obligation to ensure that they ob- S.E.2d 918, 2003 N.C. App. LEXIS 2200 (2003). 
tain a ruling on their motion for a conditional Denial of defendants’ motion for a new was 
new trial; a party gaining judgment notwith- upheld where the admission of evidence con- 
standing the verdict should also ask foraruling cerning the injured party’s employment was 
pursuant to G.S. 1A-1, N.C. R. Civ. P. 50(c)(1),_ admissible, the injured party’s testimony re- 
on the motion for a new trial if he wishes to garding his own injuries was relevant and the 
allege any error in the trial or to preserve any injured party’s regarding the level of pain that 
question other than the sufficiency of the evi- injured party was experiencing was admissible 
dence for appellate review. Cox v. Steffes, 161 opinion testimony by a nonexpert. Dunn v. 
N.C. App. 237, 587 S.E.2d 908, 2003 N.C. App. Custer, 162 N.C. App. 259, 591 S.E.2d 11, 2004 
LEXIS 2037 (2003). N.C. App. LEXIS 112 (2004). 

Discretion of Trial Judge. — When a trial court entered judgment setting 

Generally, a motion for new trial is addressed aside an execution sale, the court did not abuse 
to the sound discretion of the trial court, andits its discretion when it denied a motion under 
ruling will not be disturbed absent a manifest G.S. 1A-1, N.C. R. Civ. P. 59(a)(9) for a new trial 
abuse of that discretion. Griffis v. Lazarovich, or, in the alternative, amendment or alteration 
161 N.C. App. 434, 588 S.E.2d 918, 2003 N.C. of judgment. Ben. Mortg. Co. v. Peterson, — 


In a trial court’s dismissal of a litigant’s 
action against a newspaper staff writer and 
related defendants by way of summary judg- 
ment, there was no error where the trial court 
denied the litigant’s request for a new trial 
because the trial court properly held against 
the litigant on her claims of libel per se, inva- 
sion of privacy, fraud and misrepresentation, 
trespass to real property, slander of title, and 
obstruction of justice. Broughton v. McClatchy 
Newspapers, Inc., 161 N.C. App. 20, 588 S.E.2d 


App. LEXIS 2200 (2003). N.C. App. —, 592 S.E.2d 724, 2004 N.C. App. 
Refusal to Award New Trial Upheld. — LEXIS 292 (2004). 
Denial of plaintiffs’ motion for a new trial in Under North Carolina law, a trial court’s 


a case against a husband and wife alleging a power to remit damages is not necessarily 
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inherent, as the exercise of that power is 
specifically authorized and limited by G.S. 
1A-1, N.C. R. Civ. P. 59(a)(6). Rhyne v. K-Mart 
Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 N.C. 
LEXIS 193 (2004). 

Child Custody Matters. — Trial court 
properly granted a mother’s motion, pursuant 
to G.S. 50-13.7, to modify a custody order, and 
granted primary custody of the parties’ two 
children to the mother; the trial court properly 
found a substantial change in circumstances 
based on the father’s interference with the 
mother’s relationship with the children, the 
trial court had jurisdiction pursuant to G.S. 
50A-202(a), and the trial court properly denied 
the father’s motions pursuant to G.S. 1A-1, 
Rule 59 and G.S. 1A-1, Rule 60 to stay the order 
and for a new trial. Senner v. Senner, 161 N.C. 
App. 78, 587 S.E.2d 675, 2003 N.C. App. LEXIS 
1976 (2003). 


2004 INTERIM SUPPLEMENT 
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Applied in Garrett v. Smith, — N.C. App. —, 
594 S.E.2d 232, 2004 N.C. App. LEXIS 574 
(2004). 

Cited in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 


II. TIME FOR SERVING MO- 
TIONS AND AFFIDAVITS. 


Service to Be Made Within 10 Days. — 

Because the father’s motion for a new trial, 
following the trial court’s award of sole custody 
to the father’s ex-wife, was untimely, as it was 
served and filed a month after the judgment 
was entered, rather than within 10 days of the 
judgment entry, the trial court properly denied 
the father’s motion. Trivette v. Trivette, 162 
N.C. App. 55, 590 S.E.2d 298, 2004 N.C. App. 
LEXIS 40 (2004). 


Rule 60. Relief from judgment or order. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2003). 


CASE NOTES 


I. In General. 
Ill. Relief under Subsection (b). 
A. In General. 


B. Mistake, Inadvertence, Surprise and Excusable Neglect. 


1. In General. 

2. Relief Held Proper. 

3. Relief Held Improper. 
F. Void Judgments. 


I. IN GENERAL. 


Bound by Adverse Findings and Conclu- 
sions. — Trial court did not err in granting 
summary judgment to the alleged wrongdoers, 
as the allegedly wrong party did not have the 
right to file a separate action to challenge 
whether fraud was involved in an earlier suit 
the allegedly wronged party brought against 
the one alleged wrongdoer; since intrinsic fraud 
was allegedly involved, the allegedly wronged 
party could only attack the earlier judgment by 
filing, as she did, G.S. 1A-1, Rule 60(b) motion 
to set aside, and since she withdrew her appeal 
of the denial of that motion, she was bound by 
the trial court’s findings of fact and conclusions 
of law that held she was not entitled to have the 
earlier judgment set aside. Hooks v. Eckman, 
159 N.C. App. 681, 587 S.E.2d 352, 2003 N.C. 
App. LEXIS 1517 (2003). 

Child Custody Matters. — Trial court 
properly granted a mother’s motion, pursuant 
to G.S. 50-13.7, to modify a custody order and 
granted primary custody of the parties’ two 
children to the mother; the trial court properly 


found a substantial change in circumstances 
based on the father’s interference with the 
mother’s relationship with the children, the 
trial court had jurisdiction pursuant to G.S. 
50A-202(a), and the trial court properly denied 
the father’s motions pursuant to G.S. 1A-1, 
Rule 59 and G.S. 1A-1, Rule 60 to stay the order 
and for a new trial. Senner v. Senner, 161 N.C. 
App. 78, 587 S.E.2d 675, 2003 N.C. App. LEXIS 
1976 (2003). 

Applied in L&M Transp. Servs. v. Morton 
Indus. Group, Inc., — N.C. App. —, 594 S.E.2d 
145, 2004 N.C. App. LEXIS 511 (2004). 


Ill. RELIEF UNDER SUBSECTION (b). 
A. In General. 


Trial Court Should Have Ruled on De- 
fendant’s Motion to Set Aside Dismissal 
with Prejudice. — Because a voluntary dis- 
missal with prejudice was a “proceeding” under 
G.S. 1A-1, N.C. R. Civ. P. 60(b), the trial court 
should have ruled on defendant deputy’s mo- 
tion to set aside his motion to dismiss with 


64 


§1A-1, Rule 63 


prejudice. Estate of Barber v. Guilford County 
Sheriff’s Dep’t, 161 N.C. App. 658, 589 S.E.2d 
433, 2003 N.C. App. LEXIS 2256 (2003). 


B. Mistake, Inadvertence, Surprise and 
Excusable Neglect. 


1. In General. 


Findings of Fact on Excusable Neglect. 

Appellate court declined to reverse a trial 
court’s decision to deny a motion for relief from 
judgment for excusable neglect based on a 
failure to make findings of fact because neither 
party made such a request. Brown v. Foremost 
Affiliated Ins. Servs., 158 N.C. App. 727, 582 
S.E.2d 335, 2003 N.C. App. LEXIS 1222 (2003). 

Attorney’s Negligent Conduct Not Ex- 
cusable Neglect. — 

Summary judgment was properly granted in 
favor of an insurer in a breach of contract action 
because two insureds admitted there was no 
breach of an insurance contract by failing to 
make a timely response to requests for admis- 
sions; moreover, the fact that the insureds’ 
attorney failed to provide the discovery docu- 
ments to the insureds did not provide a basis 
for relief from the judgment. Brown v. Foremost 
Affiliated Ins. Servs., 158 N.C. App. 727, 582 
S.E.2d 335, 2003 N.C. App. LEXIS 1222 (2003). 


2. Relief Held Proper. 


Modification of the qualified domestic 
relations order (QDRO) was proper where the 
ex-wife received an additional $ 19,750.31 to 
which she was not entitled simply due to the 
wording in the QDRO; the court properly mod- 
ified the QDRO to reflect the true intent of the 
parties. Harris v. Harris, 162 N.C. App. 511, 
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591 S.E.2d 560, 2004 N.C. App. LEXIS 183 
(2004). 


3. Relief Held Improper. 


Defendant’s Failure to Protect Interests. 

Trial court did not abuse its discretion in 
denying a father’s motion to set aside a judg- 
ment awarding sole custody of his minor chil- 
dren to his ex-wife, because the father did not 
show excusable neglect in his failure to attend 
the modification of custody hearing as the fa- 
ther knew that a hearing was scheduled and 
then continued to permit him to obtain replace- 
ment cancel but did not obtain replacement 
counsel and did not inquire as to the continued 
date of the hearing; furthermore, the father 
learned of the rescheduled hearing date, but 
did not take action to continue the hearing, 
other than a few phone calls to the courthouse, 
and continued with his plans to leave on a 
vacation during the rescheduled hearing date. 
Trivette v. Trivette, 162 N.C. App. 55, 590 
S.E.2d 298, 2004 N.C. App. LEXIS 40 (2004). 


F. Void Judgments. 


Judgment Was Void Where Trial Court 
Lacked Personal Jurisdiction Over The 
Father. — Trial court erred in denying the 
father’s motion for relief from judgment or 
order since the record failed to show that the 
mother made diligent efforts to locate the fa- 
ther prior to publication of notice of service; 
thus, the trial court did not have personal 
jurisdiction over father and the child custody 
and support order was void. Cotton v. Jones, 
160 N.C. App. 701, 586 S.E.2d 806, 2003 N.C. 
App. LEXIS 1929 (2003). 


Rule 63. Disability of a judge. 


CASE NOTES 


Judge’s Oral Statements Held Insuffi- 
cient to Support Entry of Judgment by 
Substitute. — 

A new hearing on the petition to terminate a 
mother’s parental rights was ordered where a 
judge who did not preside over the hearings 
signed an order terminating parental rights 
based on oral statements in court of the presid- 
ing judge because the presiding judge was no 
longer available; this rule does not contemplate 
that a substitute judge, who did not hear the 
witnesses and participate in the trial, may 
nevertheless participate in the decision making 
process, but only contemplates the judge per- 
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forming such acts as are necessary under the 
rules of procedure to effectuate a decision al- 
ready made. In re Savage, — N.C. App. —, 592 
S.E.2d 610, 2004 N.C. App. LEXIS 296 (2004). 

Appeal from Recusal Not Moot. — It was 
error to dismiss as moot an appeal from a 
judicial recusal order after the subject judge 
retired from the bench because a decision on 
the merits of the appeal would have had a 
practical effect given the options afforded to 
substituted judges under the rule. Lange y. 
Lange, 357 N.C. 645, 588 S.E.2d 877, 2003 N.C. 
LEXIS 1419 (2003). 
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ARTICLE 8. 


Miscellaneous. 


Rule 65. Injunctions. 


CASE NOTES 


II. Preliminary Injunctions. 


V. Form and Scope of Injunction or Restraining Order. 


II. PRELIMINARY INJUNCTIONS. 


Covenant Not to Compete. — Dental prac- 
tice was entitled to a preliminary injunction 
against former employee dentists who violated 
a covenant not to compete against the dental 
practice as the dental practice showed a likeli- 
hood of success on the merits of its case through 
a showing that the restrictive covenants were 
reasonable and enforceable, and established 
irreparable harm through a showing that a 
substantial portion of its patients followed the 
employee dentists to the new practice. Kennedy 
v. Kennedy, 160 N.C. App. 1, 584 S.E.2d 328, 
2003 N.C. App. LEXIS 1675 (2003), cert. dis- 
missed, 357 N.C. 658, 590 S.E.2d 267 (2003). 


V. FORM AND SCOPE OF IN- 
JUNCTION OR RESTRAIN- 
ING ORDER. 


Application of Section (d). — 
In an apartment complex owner’s action to 


enjoin a developer and a corporation from park- 
ing a 40-foot eight-wheeled construction trailer 
on a lot on which the owner had an easement 
for ingress and egress to the complex, a trial 
court erred in applying a 1996 injunction 
against the developer and a corporation be- 
cause the 1996 injunction had been entered 
against their predecessors in ownership and 
there was no evidence to support a finding that 
the developer and the corporation were in ac- 
tive concert with one or more of the predeces- 
sors. Ferrell v. Doub, 160 N.C. App. 373, 585 
S.E.2d 456, 2003 N.C. App. LEXIS 1800 (2003). 


Rule 68. Offer of judgment and disclaimer. 


Legal Periodicals. — 
For article, “Law Between the Lines,” 25 
Campbell L. Rev. 151 (2003). 


For article, “Holding, Dictum ... Whatever,” 
25 N.C. Cent. L.J. 139 (2003). 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Taxing of Costs on Nonspecific Offer. — 

Statement by an insurance company’s agent 
that he would reconsider his decision to deny a 
pedestrian’s claim seeking damages for injuries 
he sustained when he was hit by a truck, if the 
pedestrian would settle his case against the 
truck driver for litigation costs “in the $3,000 to 
$8,000 range,” was not an offer of settlement 
under G.S. 1A-1, N.C. R. Civ. P. 68, and the trial 
court did not err when it decided that there was 
no offer of settlement and awarded the pedes- 
trian over $32,000 in attorneys’ fees, even 
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though the jury awarded him only $7,000 in 
damages. Overton v. Purvis, 162 N.C. App. 241, 
591 S.E.2d 18, 2004 N.C. App. LEXIS 120 
(2004). 

Applied in Griffis v. Lazarovich, — N.C. App. 
—, 595 $.E.2d 797, 2004 N.C. App. LEXIS 821 
(2004). 

Cited in Messina v. Bell, 158 N.C. App. 111, 
581 S.E.2d 80, 2003 N.C. App. LEXIS 978 
(2003); Moquin v. Hedrick, — N.C. App. —, 593 
S.E.2d 435, 2004 N.C. App. LEXIS 372 (2004); 
House v. Stone, — N.C. App. —, 594 S.E.2d 130, 
2004 N.C. App. LEXIS 507 (2004). 


§1B-1 


CONTRIBUTION 


§1B-2 


Chapter 1B. 


Contribution. 


ARTICLE 1. 


Uniform Contribution Among Tort-Feasors Act. 


§ 1B-1. Right to contribution. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


No Right to Contribution from One Not 
a Joint Tort-Feasor. — 

Since plaintiff general contractor did not al- 
lege negligence claims against defendant sub- 
contractors that were not otherwise covered by 
contractual obligations, there was no tort-fea- 
sor, and thus, no statutory right to contribution 
under G.S. 1B-1; the trial court properly dis- 
missed the claims against the subcontractors 
under G.S. 1A-1, Rule 12(b)(6). Kaleel Builders, 
Inc. v. Ashby, 161 N.C. App. 34, 587 S.E.2d 470, 
2003 N.C. App. LEXIS 1993 (2003). 

If a negligent insurance broker was 
found to be an insurer’s agent, the insurer 
could be liable for the broker’s negligence, 
under the Uniform Contribution Among 
Tort-feasors Act, even though the broker set- 
tled with the insured who sued the insurer and 
the broker, G.S. 1B-1(a), the insurer was liable 


§ 1B-2. Pro rata shares. 


to the negligent broker for contribution to the 
amount for which the broker settled, because 
the broker’s settlement with and release by the 
insured did not release the insurer, and the 
insurer’s lack of direct negligence was immate- 
rial. Jefferson Pilot Fin. Ins. Co. v. Marsh USA 
Inc., 159 N.C. App. 43, 582 S.E.2d 701, 2003 
N.C. App. LEXIS 1436 (2008). 

A Negligent Insurance Broker, Who Was 
an Agent of Insurer, Was Not Prohibited 
From Pursuing Contribution Against In- 
surer. Under the Uniform Contribution Among 
Tort-feasors Act, G.S. 1B-1(d), a negligent in- 
surance broker, who was an agent of an insurer, 
was not prohibited from pursuing contribution 
against the insurer because the agent extin- 
guished its tort cross-claims against the in- 
surer. Jefferson Pilot Fin. Ins. Co. v. Marsh 
USA Ine., 159 N.C. App. 43, 582 S.E.2d 701, 
2003 N.C. App. LEXIS 1436 (2003). 


CASE NOTES 


Computing Share of Judgment. — In an 
insured’s action against an insurer and a bro- 
ker, where the insured settled with the broker, 
who admitted negligence, when it was estab- 
lished that the broker was the insurer’s agent, 
the insurer was liable for half of the amount of 
the settlement, under the Uniform Contribu- 
tion Among Tort-feasors G.S. 1B-2, even though 
it did not participate in the broker’s settlement 
with the insured, because the total damage 
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award was divided by the number of jointly and 
severally lable tortfeasors, without consider- 
ing a tortfeasor’s relative degree of fault, and 
the trial court’s judgment in determining the 
liability of the broker and insurer to the in- 
sured for the same injury was binding among 
them in determining their right to contribution, 
under G.S. 1B-3(f). Jefferson Pilot Fin. Ins. Co. 
v. Marsh USA Inc., 159 N.C. App. 43, 582 
S.E.2d 701, 2003 N.C. App. LEXIS 1436 (2003). 


§1B-3 


§ 1B-3. Enforcement. 


2004 INTERIM SUPPLEMENT 


§1B-3 


CASE NOTES 


Insurer Liable For Half of The Amount 
of A Settlement Entered Into by His Agent. 
— In an insured’s action against an insurer and 
a broker, where the insured settled with the 
broker, who admitted negligence, when it was 
established that the broker was the insurer’s 
agent, the insurer was liable for half of the 
amount of the settlement, under the Uniform 
Contribution Among Tort-feasors Act, G.S. 
1B-2, even though it did not participate in the 
broker’s settlement with the insured, because 


the total damage award was divided by the 
number of jointly and_ severally liable 
tortfeasors, without considering a tortfeasor’s 
relative degree of fault, and the trial court’s 
judgment in determining the liability of the 
broker and insurer to the insured for the same 
injury was binding among them in determining 
their right to contribution, under G.S. 1B-3(f). 
Jefferson Pilot Fin. Ins. Co. v. Marsh USA Inc., 
159 N.C. App. 48, 582 S.E.2d 701, 2003 N.C. 
App. LEXIS 1436 (2003). 
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§1D-1 


PUNITIVE DAMAGES 


§1D-15 


Chapter 1D. 


Punitive Damages. 


§ 1D-1. Purpose of punitive damages. 


Legal Periodicals. — 
For comment, “Punitive Damages in Medical 


Malpractice: An Economic Evaluation,” see 81 
N.C.L. Rev. 2371 (2003). 


CASE NOTES 


Applied in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 


§ 1D-15. Standards for recovery of punitive damages. 


CASE NOTES 


Applicability of Section. — 

When taxpayers sued county commissioners 
for entering into a contract that benefitted one 
of the commissioners, the taxpayers, under 
their punitive damages claim, had to prove by 
clear and convincing evidence one or more 
ageravating factors such as fraud, malice, or 
willful or wanton conduct. Gibbs v. Mayo, 162 
N.C. App. 549, 591 S.E.2d 905, 2004 N.C. App. 
LEXIS 252 (2004), cert. denied, — N.C. —, 599 
S.E.2d 45 (2004). 

Consideration of Factors as to Each 
Plaintiff. — In the absence of some legislative 
directive, it is assumed that the trier of fact 
should, as it did at common law, consider the 
factors set forth in G.S. 1D-15(a) as to each 
plaintiff’s cause of action and not as to each 
defendant; it follows that, like G.S. 1D-15(a), 
G.S. 1D-25(b) applies to the individual jury 
verdict of each plaintiff. Thus, where a jury 
awarded compensatory and punitive damages, 
which exceeded the statutory cap of G.S. 1D- 
25(b), to two plaintiffs against one defendant, 
the trial court properly reduced the individual 
awards to both plaintiffs and entered judgment 
against defendant in the amount of the statu- 
tory cap for each plaintiff. Rhyne v. K-Mart 
Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 N.C. 
LEXIS 193 (2004). 

Evidence Sufficient. — 

Defendant was denied partial summary judg- 
ment on plaintiffs’ claim for punitive damages, 
where, viewed in a light most favorable to 
plaintiffs, the evidence tended to show defen- 
dant drove a front end ioader with his field of 
vision completely obstructed when he should 
have known two trucks were in front of him; in 
this light, the evidence was sufficient to support 
a finding that this defendant acted with con- 
scious and intentional disregard of and indiffer- 
ence to the rights and safety of others. Abel v. 
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Carolina Stalite Co., — F. Supp. 2d —, 2004 
Us) Dist. LEXIS 5303 (M-D.N.C. Mar. 18, 
2004). 

Corporation was denied partial summary 
judgment on two individuals’ claim for punitive 
damages, where, viewed in a light most favor- 
able to the individuals, the evidence was suffi- 
cient to support a finding that the corporation 
acted with conscious and intentional disregard 
of and indifference to the rights and safety of 
others; the individuals had contended that the 
corporation intentionally and repetitively dis- 
regarded several Federal Mine Safety and 
Health Act of 1977 (FMSHA), 30° U.S.C'S. 
§§ 801 et seq., health and safety regulations 
and that the corporation knew or reasonably 
should have known that its disregard of 
FMSHA health and safety regulations would 
result in injury. Abel v. Carolina Stalite Co., — 
F. Supp. 2d —, 2004 U.S. Dist. LEXIS 5303 
(M.D.N.C. Mar. 18, 2004). 

Because the lessees presented evidence of the 
lessors’ willful, wanton, and malicious conduct 
in breaching the parties’ lease/purchase agree- 
ment, violating a temporary restraining order 
and preliminary injunction, and converting the 
lessees’ property, a court properly denied the 
lessors’ motion for a directed verdict on the 
issue of punitive damages under G.S. 1D-15(a). 
Zubaidi v. Earl L. Pickett Enters., — N.C. App. 
—, 595 S.E.2d 190, 2004 N.C. App. LEXIS 716 
(2004). 

Regarding Allegation of Fraudulent Mis- 
representation. — Regarding a manufactur- 
er’s request for punitive damages from a seller 
and its president arising from the alleged 
breach of an agreement executed by the parties, 
the seller’s motion for partial summary judg- 
ment as to the fraudulent misrepresentation 
claim and request for punitive damages under 
G.S. 1D-15(d) was denied because the manufac- 


§1D-25 


turer showed that the seller and the president 
knowingly and willfully concealed any breaches 
of the agreement so that the manufacturer, 
relying on the misrepresentations, would con- 
tinue to offer the seller product discounts and 
that the president knew of the potentially 
breaching purchases; hence, a jury, crediting 
such evidence, could reasonably have found 
that the seller and the president committed 


2004 INTERIM SUPPLEMENT 


§1D-25 


fraudulent misrepresentation. Interstate Nar- 
row Fabrics, Inc. v. Century USA, Inc., 218 
E.R.D. 455, «2003 U.S. Dist. LEXIS 18227 
(M.D.N.C. 2003). 

Cited in Shinn v. Greeness, 218 F.R.D. 478, 
2003 U.S. Dist. LEXIS 20872 (M.D.N.C. 2003); 
Eli Research, Inc. v. United Communs. Group, 
LLC, 312 F. Supp. 2d 748, 2004 U.S. Dist. 
LEXIS 5792 (M.D.N.C. 2004). 


§ 1D-25. Limitation of amount of recovery. 


CASE NOTES 


Constitutionality — Separation of Pow- 
ers. — 

G.S. 1D-25 does not operate as a “legislative 
remittitur” because, unlike remittitur, G.S. 
1D-25 does not grant the General Assembly the 
authority to remit excessive awards on a case- 
by-case basis, but rather, by enacting G.S. 1D- 
25, the General Assembly has imposed a limit 
on the recovery of punitive damages in all 
cases; this function is wholly distinct from that 
within the trial court’s authority to apply fixed 
laws to individual controversies, and thus, G.S. 
1D-25 did not violate separation of powers 
principles under N.C. Const. art. I, § 6. Rhyne 
v. K-Mart Corp., 358 N.C. 160, 594 S.E.2d 1, 
2004 N.C. LEXIS 193 (2004). 

G.S. 1D-25 does not represent an impermis- 
sible interference with the judiciary’s constitu- 
tionally defined authority because the Consti- 
tution neither expressly nor _ implicitly 
empowers North Carolina courts to award pu- 
nitive damages or to remit excessive awards 
thereof; rather, because punitive damages are 
awarded on grounds of public policy, G.S. 1D-25 
is a modification of the common law within the 
General Assembly’s policy-making authority to 
define legally cognizable remedies. Rhyne v. 
K-Mart Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 
N.C. LEXIS 193 (2004). 

Constitutionality — Open Courts. — 

Because the Open Courts Clause of N.C. 
Const. art. I, § 18 does not prevent the General 
Assembly from abolishing the recovery of puni- 
tive damages altogether, it follows that G.S. 
1D-25, which limits the awards of punitive 
damages, does not violate the Open Courts 
Clause. Rhyne v. K-Mart Corp., 358 N.C. 160, 
594 S8.E.2d 1, 2004 N.C. LEXIS 193 (2004). 

Constitutionality — Due Process. — 

The statutory limit on punitive damages in 
G.S. 1D-25 does not constitute an unconstitu- 
tional taking of property by denying plaintiffs 
of the “enjoyment of the fruits of their own 
labor” under N.C. Const. art. I, § 1 because (1) 
a jury’s verdict is not “property” in which a 
plaintiff enjoys a vested right where the limi- 
tation on punitive damages applies prior to the 
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entry of judgment; and (2) a litigant’s partici- 
pation in a trial is not a “labor” nor is a jury’s 
verdict the “fruits” of that labor. Rhyne v. 
K-Mart Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 
N.C. LEXIS 193 (2004). 

Constitutionality — Equal Protection. — 

Because the limitation on punitive damages 
contained in G.S.1D-25 bears some rational 
relationship to several legitimate governmen- 
tal interests, G.S. 1D-25 does not violate prin- 
ciples of due process and equal protection as 
guaranteed by N.C. Cont. art. I, § 19. Rhyne v. 
K-Mart Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 
N.C. LEXIS 193 (2004). 

Constitutionality — Vagueness. — 

G.S. 1D-25 is not unconstitutionally vague 
because the court can apply the rules of statu- 
tory construction to discern a meaning from 
G.S. 1D-25 that can be uniformly administered. 
Rhyne v. K-Mart Corp., 358 N.C. 160, 594 
S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 

Constitutionality — Right to Jury Trial. 

Although N.C. Const. art. I, § 25 appears to 
embody a broad definition of the term “’prop- 
erty,” a controversy in which punitive damages 
are assessed is not one which enforces a plain- 
tiff’s legal rights and, therefore, does not re- 
spect property; thus, G.S. 1D-25 in no way 
infringes upon plaintiffs’ right to a trial by jury 
under N.C. Const. art. 1, § 25. Rhyne v. K-Mart 
Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 N.C. 
LEXIS 193 (2004). 

Cap Applies to Individual Jury Verdict 
of Each Plaintiff, Not Each Defendant. — 
In the absence of some legislative directive, it is 
assumed that the trier of fact should, as it did 
at common law, consider the factors set forth in 
G.S. 1D-15(a) as to each plaintiff’s cause of 
action and not as to each defendant; it follows 
that, like G.S. 1D-15(a), G.S. 1D-25(b) applies 
to the individual jury verdict of each plaintiff. 
Thus, where a jury awarded compensatory and 
punitive damages, which exceeded the statu- 
tory cap of G.S. 1D-25(b), to two plaintiffs 
against one defendant, the trial court properly 
reduced the individual awards to both plaintiffs 
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and entered judgment against defendant in the 
amount of the statutory cap for each plaintiff. 
Rhyne v. K-Mart Corp., 358 N.C. 160, 594 
S.E.2d 1, 2004 N.C. LEXIS 1938 (2004). 
Award Within the Statutory Boundaries 
for Punitive Damages. — Where a jury 
awarded lessees compensatory damages in the 
amount of $62,001.00 for breach of a lease/ 
purchase agreement and conversion and puni- 


§ 1D-30. Bifurcated trial. 


PUNITIVE DAMAGES 


§1D-45 


tive damages in the amount of $150,000.00, the 
amount of punitive damages was well within 
the boundaries provided in G.S. 1D-25(b) and 
was not excessively disproportionate to the 
circumstances of contumely and indignity 
present in the case. Zubaidi v. Earl L. Pickett 
Enters., — N.C. App. —, 595 S.E.2d 190, 2004 
N.C. App. LEXIS 716 (2004). 


CASE NOTES 


When taxpayers’ punitive damages 
claim was bifurcated in their suit against 
county commissioners for entering into a 
contract that benefitted one of the com- 
missioners, evidence relating only to punitive 
damages was not admissible in the compensa- 
tory damages portion of the trial, but nothing 


prevented them from presenting all of their 
evidence of liability for punitive damages. 
Gibbs v. Mayo, 162 N.C. App. 549, 591 S.E.2d 
905, 2004 N.C. App. LEXIS 252 (2004), cert. 
denied, — N.C. —, 599 S.E.2d 45 (2004). 
Cited in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 


§ 1D-35. Punitive damages awards. 


CASE NOTES 


Relevance of Ability to Pay. — Where 
plaintiff asserted a claim for punitive damages 
against defendant, and the claim survived a 
motion for summary judgment, defendant’s in- 
dividual tax return became relevant for pur- 
poses of discovery under Fed. R. Civ. P. 26 
because defendant’s ability to pay punitive 
damages, as evidenced by his revenues or net 


worth, could be considered by the jury when it 
determined the amount of punitive damages to 
award. Interstate Narrow Fabrics, Inc. v. Cen- 
tury USA, Inc., — F. Supp. 2d —, 2004 USS. 
Dist. LEXIS 3839 (M.D.N.C. Feb. 24, 2004). 
Cited in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 


§ 1D-45. Frivolous or malicious actions; attorneys’ fees. 


CASE NOTES 


Cited in Area Landscaping, L.L.C. v. Glaxo- 
Wellcome, Inc., 160 N.C. App. 520, 586 S.E.2d 
507, 2003 N.C. App. LEXIS 1825 (2003). 


via 


§4-1 


2004 INTERIM SUPPLEMENT 


§4-1 


Chapter 4. 


Common Law. 


§ 4-1. Common law declared to be in force. 


CASE NOTES 


II. Ilustrative Cases. 


A. Civil. 


II. ILLUSTRATIVE CASES. 


A. Civil. 
Obligation of Father to Support Child. 


The North Carolina Legislature has no ex- 
plicit intention to overrule or abrogate the 
Fuchs-Williams principles. Pataky v. Pataky, 
160 N.C. App. 289, 585 S.E.2d 404, 2003 N.C. 


12 


App. LEXIS 1797 (2003), cert. granted, 358 
N.C. 155, 592 S.E.2d 693 (2004). 

Attorney-Client Privilege. — Because the 
North Carolina General Assembly had not en- 
acted a statutory provision concerning the at- 
torney-client privilege, it was necessary to look 
solely to the common law for the privilege’s 
proper application. In re Investigation of the 
Death of Miller, 357 N.C. 316, 584 S.E.2d 772, 
2003 N.C. LEXIS 831 (2003). 


§5A-11 


CONTEMPT 


§5A-23 


Chapter 5A. 
Contempt. 


ARTICLE 1. 


Criminal Contempt. 


§ 5A-11. Criminal contempt. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Cited in State v. Dammons, 159 N.C. App. 
284, 583 S.E.2d 606, 2003 N.C. App. LEXIS 
1539 (2003), cert. denied, 357 N.C. 579, 589 


S.E.2d 133 (2003); State v. Matthews, 358 N.C. 
102, 591) 5S. 2d2535, 2004 NC. LEXIS. 15 
(2004). 


§ 5A-12. Punishment; circumstances for fine or imprison- 
ment; reduction of punishment; other mea- 


sures. 


CASE NOTES 


Decision Not to Prosecute For Criminal 
Contempt. — Defendant claimed that his 
prosecution for failure to appear violated his 
due process rights under N.C. Const. art. I, 
§ 19, where he was prosecuted under G.S. 
15A-543, and he could have been punished for 
failure to appear under the criminal contempt 
statute, G.S. 5A-12(a); however, because there 


was evidence from which a jury could have 
found that defendant violated either G.S. 15A- 
543 or G.S. 5A-12(a), it was within the prose- 
cutor’s discretion to decide under which statute 
the State wished to proceed. State v. Dammons, 
159 N.C. App. 284, 583 S.E.2d 606, 2003 N.C. 
App. LEXIS 1539 (2003), cert. denied, 357 N.C. 
579, 589 S.E.2d 133 (2003). 


ARTICLE 2. 
Civil Contempt. 


§ 5A-23. Proceedings for civil contempt. 


CASE NOTES 


Notice. — 

Service on a father of a motion by the mother, 
and ex-wife of the father, of a motion to show 
cause and a notice of a hearing 27 days before 
the scheduled hearing was adequate notice of a 
contempt proceeding in a case where the 
mother claimed that the father was not meet- 
ing his child support obligations. Trivette v. 
Trivette, 162 N.C. App. 55, 590 S.E.2d 298, 
2004 N.C. App. LEXIS 40 (2004). 


Burden of Proof. — Because the trial court 
erroneously placed the burden on the father to 
prove a lack of wilful contempt for failing to 
meet his child support payments, the trial 
court’s finding of fact did not support its conclu- 
sion of law; thus, the appellate court vacated 
the father’s adjudication of wilful civil con- 
tempt. Trivette v. Trivette, 162 N.C. App. 55, 
590 S.E.2d 298, 2004 N.C. App. LEXIS 40 
(2004). 


§6-1 


2004 INTERIM SUPPLEMENT 


§6-19 


Chapter 6. 


Liability for Court Costs. 


ARTICLE 1. 


Generally. 


§ 6-1. Items allowed as costs. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Costs are entirely creatures of legisla- 
tion, etc, 

Plain meaning of G.S. 7A-320, 6-1, and 6-20 
precluded a finding that any reasonable and 
necessary litigation expenses could be taxed as 
costs against a non-prevailing opposing party; 
pursuant to North Carolina Supreme Court 


precedent, the only expenses which could be 
taxed as costs were those specifically autho- 
rized by statute. DOT v. Charlotte Area Manu- 
factured Hous., Inc., 160 N.C. App. 461, 586 
S.E.2d 780, 2003 N.C. App. LEXIS 1822 (2003). 

Cited in Cosentino v. Weeks, 160 N.C. App. 
511, 586 S.E.2d 787, 2003 N.C. App. LEXIS 
1830 (2003). 


ARTICLE 3. 


Civil Actions and Proceedings. 


§ 6-18. When costs allowed as of course to plaintiff. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


In North Carolina costs are taxed on the 
basis of Statutory Authority, etc. G.S. 6-20 
followed G.S. 6-18 and G.S. 6-19, which re- 
quired an award of costs to one of the parties in 
certain types of actions, and the costs to be 
awarded under G.S. 6-18 and G.S. 6-19 were 


the costs specifically delineated in G.S. 7A- 
305(d). DOT v. Charlotte Area Manufactured 
Hous., Inc., 160 N.C. App. 461, 586 S.E.2d 780, 
2003 N.C. App. LEXIS 1822 (2003). 

Cited in Cosentino v. Weeks, 160 N.C. App. 
511, 586 S.E.2d 787, 2003 N.C. App. LEXIS 
1830 (2003). 


§ 6-19. When costs allowed as of course to defendant. 


CASE NOTES 


In North Carolina costs are taxed on the 
basis of statutory authority, etc. 

G.S. 6-20 followed G.S. 6-18 and G.S. 6-19, 
which required an award of costs to one of the 
parties in certain types of actions, and the costs 


to be awarded under G.S. 6-18 and G.S. 6-19 
were the costs specifically delineated in G.S. 
7A-305(d). DOT v. Charlotte Area Manufac- 
tured Hous., Inc., 160 N.C. App. 461, 586 
S.E.2d 780, 2003 N.C. App. LEXIS 1822 (2003). 
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Cited in Cosentino v. Weeks, 160 N.C. App. 
511, 586 S.E.2d 787, 2003 N.C. App. LEXIS 
1830 (2003). 


LIABILITY FOR COURT COSTS 


§6-20 


§ 6-19.1. Attorney’s fees to parties appealing or defending 
against agency decision. 


CASE NOTES 


Motion Untimely. — Trial court lacked ju- 
risdiction to award attorney’s fees because an 
employee did not file his motion within 30 days 
of the final disposition of his case against the 
North Carolina Department of Transportation; 
because a petition is a formal written applica- 
tion to a court requesting judicial action on a 
certain matter, a request for attorney’s fees 
contained within a complaint’s prayer for relief 
does not constitute a “petition” within the 
meaning of G.S. 6-19.1(2). Hodge v. N.C. DOT , 
161 N.C. App. 726, 589 S.E.2d 737, 2003 N.C. 


App. LEXIS 2276 (2003). 

Superior court was time barred under G.S. 
6-19.1 from considering the attorney’s petition 
for attorney's fees where the statute required 
the attorney to petition for fees within the 
30-day time frame following final disposition of 
the underlying action; the attorney did not 
make his petition for well over a year from that 
date. McIntyre v. Forsyth County Dep’t of Soc. 
Servs., 162 N.C. App. 94, 589 S.E.2d 745, 2004 
N.C. App. LEXIS 52 (2004). 


§ 6-20. Costs allowed or not, in discretion of court. 


CASE NOTES 


In North Carolina costs are taxed on the 
basis of statutory authority, etc. 

Plain meaning of G.S. 7A-320, and of G.S. 
6-1, and G.S. 6-20 precluded a finding that any 
reasonable and necessary litigation expenses 
could be taxed as costs against a non-prevailing 
opposing party; pursuant to North Carolina 
Supreme Court precedent, the only expenses 
which could be taxed as costs were those spe- 
cifically authorized by statute. DOT v. Char- 
lotte Area Manufactured Hous., Inc., 160 N.C. 
App. 461, 586 S.E.2d 780, 2003 N.C. App. 
LEXIS 1822 (2003). 

In a condemnation action, the prevailing 
landowner’s map expenses were not taxable as 
costs against the opposing condemning author- 
ity because G.S. 7A-305(d) did not mention 
maps, and G.S. 6-20 did not, on its face, make 
map expenses taxable. DOT v. Charlotte Area 
Manufactured Hous., Inc., 160 N.C. App. 461, 
586 S.E.2d 780, 2003 N.C. App. LEXIS 1822 
(2003). 

Construction with Other Law. — 

Trial court’s decision finding that it did not 
have the authority to award a successful liti- 
gant in a condemnation case the appraisal fees 
incurred by the litigant as costs taxable against 
the non-prevailing condemning authority was 
consistent with precedent of the North Carolina 
Supreme Court, as well as G.S. 6-20. DOT v. 
Charlotte Area Manufactured Hous., Inc., 160 
N.C. App. 461, 586 S.E.2d 780, 2003 N.C. App. 
LEXIS 1822 (2003). 

Award of Costs Discretionary, Not Man- 
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datory. — Where plaintiff took voluntary dis- 
missal, and then refiled, defendants were not 
entitled to expert witness fees, deposition tran- 
scripts, court reporter fees, or attorney travel 
costs under G.S. 1A-1, Rule 41(a); assuming, 
arguendo, that all the expenses denied by the 
trial court were recoverable as common law 
costs under G.S. 6-20, such an award was 
permissive, not mandatory. Cosentino v. Weeks, 
160 N.C. App. 511, 586 S.E.2d 787, 2003 N.C. 
App. LEXIS 1830 (2003). 

Discretion Not Reviewable. — 

Trial court’s taxing costs of costs to an injured 
party under G.S. 6-20 was not reviewable on 
appeal as the trial court specifically stated that 
the costs were awarded in the trial court’s 
discretion. Griffis v. Lazarovich, — N.C. App. 
—, 595 S.E.2d 797, 2004 N.C. App. LEXIS 821 
(2004). 

Taxing Costs in Personal Injury Cases. 

Although the trial court did not err when it 
awarded a pedestrian who was awarded $7,000 
in damages after he was struck by a truck over 
$32,000 in attorneys’ fees, it did err when it 
granted the pedestrian’s request for reimburse- 
ment of costs he incurred to make photocopies, 
telephone calls, photographs, trial diagrams 
and exhibits, and to obtain medical reports and 
records, because those expenses were not recov- 
erable as costs, pursuant to G.S. 7A-305. 
Overton v. Purvis, 162 N.C. App. 241, 591 
S.E.2d 18, 2004 N.C. App. LEXIS 120 (2004). 
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Other Reasonable and Necessary Costs. 

Line of decisions from the North Carolina 
Court of Appeals holding that trial courts have 
broad authority under G.S. 6-20 to tax any 
expenses deemed “reasonable and necessary” 
were not consistent with the context and plain 
meaning of G.S. 6-20 or with controlling prece- 
dent of the North Carolina Supreme Court. 
DOT v. Charlotte Area Manufactured Hous., 
Inc., 160 N.C. App. 461, 586 S.E.2d 780, 2003 
N.C. App. LEXIS 1822 (2003). 

Costs for Trial Exhibits in a Negligence 
Action. — 

While decisions of the North Carolina Court 
of Appeals had found a trial court had the 
discretion, under G.S. 6-20, to order the reim- 
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bursement of a party for trial expenses, this 
was contrary to precedent of the North Caro- 
lina Supreme Court, limiting a trial court’s 
authority concerning tax costs to those ex- 
penses specifically statutorily authorized, and 
the North Carolina General Statutes did not 
explicitly authorize a trial court to tax expenses 
related to trial exhibits. DOT v. Charlotte Area 
Manufactured Hous., Inc., 160 N.C. App. 461, 
586 S.E.2d 780, 2003 N.C. App. LEXIS 1822 
(2003). 
Cited in Murphy Family Farms v. N.C. Dep’t 
of Env’t & Natural Res., 160 N.C. App. 338, 585 
S.E.2d 446, 2003 N.C. App. LEXIS 1793 (2008), 
cert. granted, 358 N.C. 155, 592 S.E.2d 690 
(2004); House v. Stone, — N.C. App. —, 594 
S.E.2d 130, 2004 N.C. App. LEXIS 507 (2004). 


§ 6-21.1. Allowance of counsel fees as part of costs in 


certain cases. 


CASE NOTES 


I. General Consideration. 
Ill. Procedure. 
IV. Settlement. 


I. GENERAL CONSIDERATION. 


Amount Obtained Means Compensatory 
Damages. — 

Trial court erred in including costs and pre- 
judgment interest in a calculation of a “judg- 
ment obtained” by plaintiff in a personal injury 
suit for purposes of determining whether plain- 
tiff was entitled to attorney’s fees for a judg- 
ment not to exceed $10,000. Brown v. Millsap, 
161 NiG: App: 2827 5881S. F.2d 71, 20034N:G. 
App. LEXIS 2041 (2008). 

Discretion of Judge. — 

Decision to award attorney’s fees pursuant to 
G.S. 6-21.1 is discretionary, but the trial court’s 
discretion is not unbridled; if the trial court is 
shown to have abused its discretion, its decision 
will be overturned. House v. Stone, — N.C. App. 
—, 594 S.E.2d 130, 2004 N.C. App. LEXIS 507 
(2004). 

Trial Court’s Award of Attorney’s Fees 
Supported by the Whole Record. — Absence 
from a trial court’s findings regarding an award 
of attorney’s fees, under G.S. 6-21.1, of a finding 
regarding unjust exercise of superior bargain- 
ing power did not require reversal when the 
trial court made adequate findings on the whole 
record to support an award of attorney’s fees. 
Messina v. Bell, 158 N.C. App. 111, 581 S.E.2d 
80, 2003 N.C. App. LEXIS 978 (2003). 

Grant of Attorneys’ Fee Held Proper. — 
Trial court properly considered the factors re- 
quired by North Carolina case law before it 
awarded over $32,000 in attorneys’ fees to a 
pedestrian who recovered $7,000 in damages 
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after he was struck by a truck, and the appel- 
late court found that the award was not exces- 
sive. Overton v. Purvis, 162 N.C. App. 241, 591 
S.E.2d 18, 2004 N.C. App. LEXIS 120 (2004). 

Trial Court Need Not Make a Finding of 
Insurance Company’s Refusal to Pay Pol- 
icy. — Trial court’s finding, when awarding 
attorney’s fees, under G.S. 6-21.1, of an insur- 
ance company’s unwarranted refusal to pay an 
insurance policy was not necessary in a suit 
involving an automobile accident which was 
not a suit directly against an insurance policy. 
Messina v. Bell, 158 N.C. App. 111, 581 S.E.2d 
80, 2003 N.C. App. LEXIS 978 (2003). 

Additional Attorneys’ Fees on Appeal. — 

Trial court, in its discretion and upon appro- 
priate findings of fact, could award reasonable 
attorney's fees for service performed during an 
appeal, under G.S. 6-21.1. Messina v. Bell, 158 
N.C. App. 111, 581 S.E.2d 80, 2003 N.C. App. 
LEXIS 978 (2003). 

Attorney’s Fees in Personal Injury Suit. 
— Trial court’s findings supported its award of 
attorney’s fees, in a personal injury suit, when 
those findings included (1) offers of settlement 
by both parties before and after suit was filed, 
(2) the defending motorist’s offer of judgment, 
which was less than the judgment finally ob- 
tained, (3) no findings of an unjust exercise of 
superior bargaining power, which did not re- 
quire reversal in light of adequate findings on 
the whole record supporting the award, (4) no 
findings of an unwarranted refusal to pay an 
insurance policy, which were not required as 
the suit involved an automobile accident and 
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was not directly against an insurance policy, (5) 
the dates of either party’s offers to settle before 
suit, in arbitration and mediation, in offers of 
judgment, and during trial, and (6) the 
amounts of the jury verdict, the judgment fi- 
nally obtained, and the motorist’s offers to 
settle. Messina v. Bell, 158 N.C. App. 111, 581 
S.E.2d 80, 2003 N.C. App. LEXIS 978 (2003). 

In taxpayers’ suit against county com- 
missioners for entering into a contract 
that benefitted one of the commissioners, 
it was within the trial court’s discretion to allow 
or deny attorney’s fees after hearing the tax- 
payers’ evidence. Gibbs v. Mayo, 162 N.C. App. 
549, 591 S.E.2d 905, 2004 N.C. App. LEXIS 252 
(2004), cert. denied, — N.C. —, 599 S.E.2d 45 
(2004). 

Award of Attorney’s Fees Held Proper. — 
In an action for damages for personal injuries 
and medical expenses by the injured party and 
her parents, the trial court had the discretion to 
award attorney's fees since the damages 
awarded to the injured party and her parents 
were separate and each was less than $10,000. 
Moquin v. Hedrick, — N.C. App. —, 593 S.E.2d 
435, 2004 N.C. App. LEXIS 372 (2004). 

Cited in Guess v. Parrott, 160 N.C. App. 325, 
585 S.E.2d 464, 2003 N.C. App. LEXIS 1798 
(2003); Jane Doe 1 v. Swannanoa Valley Youth 
Dev. Ctr., — N.C. App. —, 592 S.E.2d 715, 2004 
N.C. App. LEXIS 299 (2004); House v. Stone, — 
N.C. App. —, 594 S.E.2d 130, 2004 N.C. App. 
LEXIS 507 (2004). 


III. PROCEDURE. 


When Finding of Unwarranted Refusal 
to Pay Claim Required. — 

Where an insurance company is not a named 
defendant, there is no requirement that the 
trial court make a finding that there was an 
unwarranted refusal to pay by the insurer in 
order to award attorneys’ fees under G.S. 
6-21.1. McDaniel v. McBrayer, — N.C. App. —, 
595 S.E.2d 784, 2004 N.C. App. LEXIS 817 
(2004). 

When Finding of Unfair Bargaining 
Power Not Required. — Trial court’s failure 
to make a finding as to a defendant’s exercise of 
unfair bargaining power in awarding attorneys’ 
fees under G.S. 6-21.1 was not grounds for 
reversal. McDaniel v. McBrayer, — N.C. App. 
—, 595 S.E.2d 784, 2004 N.C. App. LEXIS 817 
(2004). 


LIABILITY FOR COURT COSTS 
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The trial court is to consider the entire 
record, etc. 

In determining whether to award attorneys’ 
fees, the trial court must consider the entire 
record, including: (1) settlement offers made 
prior to the institution of the action; (2) offers of 
judgment pursuant to N.C. R. Civ. P. 68, and 
whether the judgment finally obtained was 
more favorable than such offers; (3) whether 
the defendant unjustly exercised superior bar- 
gaining power;(4) in the case of an unwar- 
ranted refusal by an insurance company, the 
context in which the dispute arose; (5) the 
timing of settlement offers; and (6) the amounts 
of the settlement offers as compared to the jury 
verdict. McDaniel v. McBrayer, — N.C. App. —, 
595 S.E.2d 784, 2004 N.C. App. LEXIS 817 
(2004). 

Trial Court’s Discretion. — Trial court’s 
decision to award attorneys’ fees under G.S. 
6-21.1 is discretionary and will not be over- 
turned absent a showing of abuse of discretion. 
McDaniel v. McBrayer, — N.C. App. —, 595 
S.E.2d 784, 2004 N.C. App. LEXIS 817 (2004). 

Factors to Be Considered. — Several fac- 
tors exist, denominated the “Washington fac- 
tors,” that a trial court must examine when 
determining whether to award attorney’s fees. 
The trial court must consider the entire record 
in properly exercising its discretion, including 
but not limited to the following factors: (1) 
settlement offers made prior to the institution 
of the action; (2) offers of judgment pursuant to 
G.S. 1A-1, N.C. R. Civ. P. 68, and whether the 
judgment finally obtained was more favorable 
than such offers; (3) whether defendant un- 
justly exercised superior bargaining power; (4) 
in the case of an unwarranted refusal by an 
insurance company, the context in which the 
dispute arose; (5) the timing of settlement of- 
fers; (6) the amounts of the settlement offers as 
compared to the jury verdict; and (7) the whole 
record. House v. Stone, — N.C. App. —, 594 
S.E.2d 130, 2004 N.C. App. LEXIS 507 (2004). 


IV. SETTLEMENT. 


Attorneys’ Fees Where Settlement Offer 
Made. — 

Award of attorneys’ fees and costs of $5,937 
under G.S. 6-21.1 was upheld in favor of a 
personal injury plaintiff who was awarded $800 
by a jury, although defendant made two offers 
of judgment for $5,000. McDaniel v. McBrayer, 
—N.C. App. —, 595 S.E.2d 784, 2004 N.C. App. 
LEXIS 817 (2004). 


§ 6-21.2. Attorneys’ fees in notes, etc., in addition to inter- 


est. 


CASE NOTES 


Attorney Fees Permitted. — 
In an action regarding the purchase and sale 


a 


of a business, when the sellers counterclaimed 
on the promissory note executed by the buyer, 


§6-21.5 


the sellers were entitled to attorney’s fees un- 
der the provisions of that note, and GS. 
6-21.2(1), as the amount of the note was clear, 
the buyer defaulted, and the mandatory notice 
requirement of G.S. 6-21.2(5) was satisfied. 
Kindred of N.C., Inc. v. Bond, 160 N.C. App. 90, 
584 $.E.2d 846, 2003 N.C. App. LEXIS 1765 
(2003). 

Guaranty agreement was written, signed by 
the trustee, and, in the event of the principal 
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obligor’s default, was a legally enforceable ob- 
ligation to pay money; therefore, the agreement 
constituted evidence of indebtedness under 
G.S. 6-21.2, and the award of attorneys fees 
was appropriate. FNB Southeast v. Lane, 160 
N.C. App. 535, 586 S.E.2d 530, 2003 N.C. App. 
LEXIS 1821 (2003), cert. denied, 358 N.C. 153, 
592 S.E.2d 558 (2004). 


§ 6-21.5. Attorney’s fees in nonjusticiable cases. 


CASE NOTES 


Cited in Area Landscaping, L.L.C. v. Glaxo- 
Wellcome, Inc., 160 N.C. App. 520, 586 S.E.2d 
507, 2003 N.C. App. LEXIS 1825 (2003). 
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JUDICIAL DEPARTMENT 


Chapter 7A. 


Judicial Department. 


SUBCHAPTER II. APPELLATE DIVISION 
OF THE 
GENERAL COURT OF JUSTICE. 


Article 4. 


Court of Appeals. 


Sec. 
7A-16. Creation and organization. 


SUBCHAPTER III. SUPERIOR 
COURT DIVISION OF THE 
GENERAL COURT OF 
JUSTICE. 


Article 7. 


Organization. 


7A-41. Superior court divisions and districts; 
judges. 
7A-45.1. Special judges. 


Article 9. 


District Attorneys and Judicial Districts. 


7A-60. District attorneys and prosecutorial 
districts. 
7A-69. Investigatorial assistants. 


Article 12. 


Clerk of Superior Court. 


7A-101. Compensation. 
7A-102. Assistant and deputy clerks; appoint- 
ment; number; salaries; duties. 


SUBCHAPTER IV. DISTRICT 
COURT DIVISION OF THE 
GENERAL COURT 
OF JUSTICE. 


Article 13. 


Creation and Organization of the 
District Court Division. 


7A-133. Numbers of judges by districts; num- 
bers of magistrates and additional 
seats of court, by counties. 


Article 16. 


Magistrates. 


7A-171. (Effective January 1, 2005, contingent 
upon certification of approval of 


Sec. 
constitutional amendment) Num- 
bers; appointment and terms; va- 
cancies. 

7A-171.1. Duty hours, salary, and travel ex- 
penses within county. 


Article 19. 


Small Claim Actions in District Court. 


7A-210. Small claim action defined. 


SUBCHAPTER V. JURISDICTION AND 
POWERS OF THE TRIAL DIVISIONS 
OF THE GENERAL COURT 
OF JUSTICE. 


Article 22. 


Jurisdiction of the Trial Divisions in 
Criminal Actions. 


7A-271. Jurisdiction of superior court. 


SUBCHAPTER VI. REVENUES AND 
EXPENSES OF THE JUDICIAL 
DEPARTMENT. 


Article 28. 


Uniform Costs and Fees in the Trial 
Divisions. 


7A-304. Costs in criminal actions. 
7A-305. Costs in civil actions. 
7A-311. Uniform civil process fees. 
7A-314.1. Family court fees. 


SUBCHAPTER IX. REPRESENTATION OF 
INDIGENT PERSONS. 


Article 37B. 


Domestic Violence Victim Assistance Act. 


TA-474.16. 
TA-474.17. 
TA-474.18. 
TA-474.19. 
7TA-474.20. 


Legislative findings and purpose. 
Definitions. 

Eligible activities and limitations. 
Funds. 

Records and reports. 


Article 39B. 


Indigent Defense Services Act. 


7A-498.7. Public Defender Offices. 


fis, 
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SUBCHAPTER II. APPELLATE DIVISION OF THE 
GENERAL COURT OF JUSTICE. 


ARTICLE 4. 
Court of Appeals. 


§ 7A-16. Creation and organization. 


The Court of Appeals is created effective January 1, 1967. It shall consist 
initially of six judges, elected by the qualified voters of the State for terms of 
eight years. The Chief Justice of the Supreme Court shall designate one of the 
judges as Chief Judge, to serve in such capacity at the pleasure of the Chief 
Justice. Before entering upon the duties of his office, a judge of the Court of 
Appeals shall take the oath of office prescribed for a judge of the General Court 
of Justice. 

The Governor on or after July 1, 1967, shall make temporary appointments 
to the six initial judgeships. The appointees shall serve until January 1, 1969. 
Their successors shall be elected at the general election for members of the 
General Assembly in November, 1968, and shall take office on January 1, 1969, 
to serve for the remainder of the unexpired term which began on January 1, 
1967. 

Upon the appointment of at least five judges, and the designation of a Chief 
Judge, the court is authorized to convene, organize, and promulgate, subject to 
the approval of the Supreme Court, such supplementary rules as it deems 
necessary and appropriate for the discharge of the judicial business lawfully 
assigned to it. 

Effective January 1, 1969, the number of judges is increased to nine, and the 
Governor, on or after March 1, 1969, shall make temporary appointments to 
the additional judgeships thus created. The appointees shall serve until 
January 1, 1971. Their successors shall be elected at the general election for 
members of the General Assembly in November, 1970, and shall take office on 
January 1, 1971, to serve for the remainder of the unexpired term which began 
on January 1, 1969. 

Effective January 1, 1977, the number of judges is increased to 12; and the 
Governor, on or after July 1, 1977, shall make temporary appointments to the 
additional judgeships thus created. The appointees shall serve until January 
1, 1979. Their successors shall be elected at the general election for members 
of the General Assembly in November, 1978, and shall take office on January 
1, 1979, to serve the remainder of the unexpired term which began on January 
1, 1977. 

On or after December 15, 2000, the Governor shall appoint three additional 
judges to increase the number of judges to 15. 

The Court of Appeals shall sit in panels of three judges each. The Chief 
Judge insofar as practicable shall assign the members to panels in such 
fashion that each member sits a substantially equal number of times with each 
other member. He shall preside over the panel of which he is a member, and 
shall designate the presiding judge of the other panel or panels. 

Three judges shall constitute a quorum for the transaction of the business of 
the court, except as may be provided in G.S. 7A-32. 

In the event the Chief Judge is unable, on account of absence or temporary 
incapacity, to perform the duties placed upon him as Chief Judge, the Chief 
Justice shall appoint an acting Chief Judge from the other judges of the Court, 
to temporarily discharge the duties of Chief Judge. (1967, c. 108, s. 1; 1969, c. 
1190, s. 3; 19:73, ¢) 301.1977; c: 1047; 2000-67 25.5 05.5(a)» 2004-203. s. 16.) 
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Effect of Amendments. — Session Laws January 1, 2005. Those judges’ successors shall 
2004-203, s. 16, effective August 17, 2004, in _ be elected in the 2004 general election and shall 
the sixth paragraph, deleted the former second take office on January 1, 2005, to serve terms 
and third sentences, which read: “Each judge- _ expiring December 31, 2012.”; and substituted 
ship shall not become effective until the tempo- “G.S. 7A-32” for “§ 7A-32” in the eighth para- 
rary appointment is made, and each appointee graph. 
shall serve from the date of qualification until 


ARTICLE 5. 


Jurisdiction. 


§ 7A-27. Appeals of right from the courts of the trial 
divisions. 


Legal Periodicals. — Trial Court after Notice of Appeal,” see 81 
For article, “Functus Officio: Authority of the N.C.L. Rev. 2331 (2003). 


CASE NOTES 


I. General Consideration. 
II. Sentence of Death or Life Imprisonment. 
II. Final Judgments. 
IV. Interlocutory Orders. 
A. Generally. 


I. GENERAL CONSIDERATION. the evidence fully supported the aggravating 
t found by the jury; (5) th 
Cited in State v. Harless, 160 N.C. App. 78, circumstances lound by the Jury; (5) there was 


no indication the sentence of death was im- 
584 S.E.2d 339, 2003 N.C. App. LEXIS 1669 atontha ind f as 
ade gira noiNobles S57 NG. 438,0594. bee eee ee bes ere? 


or any other arbitrary factor; and (6) the sen- 
S.E.2d 765, 2003 N.C. LEXIS 830 (2003); State tence of death was neither disproportionate nor 
v. Carter, 357 N.C. 345, 584 S.E.2d 792, 2003 excessive. Therefore, the defendant received a 
N.C. LEXIS 832 (2003); State v. Squires, 357 fair trial and capital sentencing proceeding, 
N.C. 529, 591 S.E.2d 837, 2003 N.C. LEXIS free from prejudicial error. State v. Brown, 357 
1265 (2003); State v. Valentine, 357 N.C. 512, NG. 382, 584 S.E.2d 278, 2003 N.C. LEXIS 834 
591 S.E.2d 846, 2003 N.C. LEXIS 1266 (2003); (2003), 
State v. Miller, 357 N.C. 583, 588 S.E.2d Sot, Evidence supported the jury’s findings that 
2003 N.C. LEXIS 1410 (2003); State v. Smith, defendant acted with cruelty when he killed his 
357 N.C. 604, 588 S.E.2d 453, 2003 N.C. LEXIS wife with a shotgun while his stepson was 
1415 (2003); State v. Maske, 358 N.C. 40, 591 sitting next to her, and then shot his stepson 
S.E.2d 521, 2004 N.C. LEXIS 18 (2004); State v. with the same shotgun shortly thereafter, and 
Roache, 358 N.C. 243, 595 S.E.2d 381, 2004 the state supreme court affirmed the trial 


N.C. LEXIS 340 (2004). court’s judgments finding defendant guilty of 
two counts of first-degree murder and imposing 
Il. SENTENCE OF DEATH OR LIFE the death penalty for each conviction. State v. 
IMPRISONMENT. Jones, 358 N.C. 330, 595 S.E.2d 124, 2004 N.C. 
Death Sentence Affirmed. — Defendant’s LEXIS 341 (2004). 
murder conviction and death sentence were Ill. FINAL JUDGMENTS. 


affirmed as (1) there was no abuse of discretion 

in the trial court’s decision to deny defendant’s Judgment Was Final Where Plaintiff Vol- 
ex parte motion that a doctor be appointed as _ untarily Dismissed Remaining Claims. — 
an expert on substance induced mood disorder; Case was not dismissed because the employee’s 
(2) the trial court did not err in denying defen- appeal was from a final judgment and was not 
dant’s motion in limine seeking to exclude his _ interlocutory; the employee voluntarily dis- 
prior conviction for malicious wounding; (3) missed the remaining claims as part of a set- 
there was no error in the trial court’s refusal to tlement agreement. Tarrant v. Freeway Foods 
peremptorily instruct the jury on the defen- of Greensboro, Inc., — N.C. App. —, 593 S.E.2d 
dant’s requested mitigating circumstances; (4) 808, 2004 N.C. App. LEXIS 409 (2004). 
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IV. INTERLOCUTORY ORDERS. was dismissed as interlocutory where the 
North Carolina Industrial Commission specifi- 

A. Generally. cally reserved the issue of the amount of the 
compensation award for the employee. Watts v. 

Dismissal of Interlocutory Appeals. — Hemlock Homes of the Highlands, Inc., 160 


In a workers’ compensation proceeding, an N.C. App. 81, 584 S.E.2d 97, 2003 N.C. App. 
appeal by an employer and its insurance carrier LEXIS 1666 (2003). 


§ 7A-29. Appeals of right from certain administrative 
agencies. 


CASE NOTES 


Appeal By State Bar of North Carolina. from a final order that did not impose discipline 
— Court of Appeals of North Carolina lacked and in the instant case no discipline had been 
jurisdiction to hear the State Bar of North imposed. N.C. State Bar v. Rudisill, 159 N.C. 
Carolina’s appeal of a grant of summary judg- App. 704, 583 S.E.2d 413, 2003 N.C. App. 
ment to an attorney in a disciplinary proceed- LEXIS 1527 (2003). 
ing because G.S. 84-28(h) provided no appeal 


§ 7A-30. Appeals of right from certain decisions of the 
Court of Appeals. 


CASE NOTES 
I. In General. 


I. IN GENERAL. S.E.2d 819, 2003 N.C. App. LEXIS 1924 (2003); 
naan In re Stumbo, 357 N.C. 279, 582 S.E.2d 255, 
Applied in Wise v. Harrington Grove Cmty. 90903 N.C. LEXIS 747 (2003); In re May, 357 
Ass'n, 357 N.C. 396, 584 S.E.2d 731, 2003N.C. wo. 423, 584 S.E.2d 271, 2003 N.C. LEXIS 833 
LEXIS 835 (2003); In re Estate of Lunsford, 160 (2003); Lange v. Lange, 357 N.C. 645, 588 
N.C. App. 125, 585 S.E.2d 245, 2003 N.C. App. §.E.2d 877, 2003 N.C. LEXIS 1419 (2003); 
LEXIS 1764 (2003); N.C. Forestry Ass’n v.N.C. State v. Hooper, 358 N.C. 122, 591 S.E.2d 514, 
Dep't of Env’t & Natural Res., 357 N.C. 640, 92004 N.C. LEXIS 12 (2004); Locust v. Pitt 
588 S.E.2d 880, 2003 N.C. LEXIS 1413 (2003). County Mem. Hosp., 358 N.C. 113, 591 S.E.2d 
Cited in Shipman v. Shipman, 357 N.C. 471, 543, 2004 N.C. LEXIS 20 (2004); Rhyne v. 
586 S.E.2d 250, 2003 N.C. LEXIS 1103 (2003); K-Mart Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 
Summey v. Barker, 357 N.C. 492, 586 S.E.2d N.C. LEXIS 193 (2004); Watkins v. N.C. State 
247, 2003 N.C. LEXIS 1105 (2003); Brewer v. Bd. of Dental Exam’rs, 358 N.C. 190, 593 
Cabarrus Plastics, Inc., 160 N.C. App. 688, 586 S.E.2d 764, 2004 N.C. LEXIS 207 (2004). 


§ 7A-31. Discretionary review by the Supreme Court. 


CASE NOTES 


Discretionary Review Granted. — Su- Applied in McKinney v. Richitelli, 357 N.C. 
preme Court took discretionary review of three 483, 586 S.E.2d 258, 2003 N.C. LEXIS 1097 
issues in a criminal appeal of arape conviction (2003). 
that was affirmed by the Court of Appeals; Cited in Whitaker v. Town of Scotland Neck, 
finding error in two of those issues regarding 357 N.C. 552,597 S.E.2d 665, 2003 N.C. LEXIS 
admission of hearsay evidence that affected — 1263 (2003); In re Investigation of the Death of 
whether the defendant committed first or sec- Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
ond degree rape, the court reversed the convic- LEXIS 831 (2003); Whitacre 'Pship Vv. 


tion and remanded for a new trial. State v. BioSienia. I 358 N.C. 1, 591 S.E.2d 870 
Finney, 358 N.C. 79, 591 S.E.2d 863, 2004 N.C. retired ee 16 (2004). at 


LEXIS 10 (2004). 


82 


§7A-32 


JUDICIAL DEPARTMENT 


§7A-41 


§ 7A-32. Power of Supreme Court and Court of Appeals to 
issue remedial writs. 


CASE NOTES 


Review of Attorney Disciplinary Pro- 
ceedings. — Court of Appeals of North Caro- 
lina lacked jurisdiction to hear the State Bar of 
North Carolina’s appeal of a grant of summary 
judgment to an attorney in a disciplinary pro- 
ceeding because G.S. 84-28(h) provided no ap- 
peal from a final order that did not impose 
discipline, and in the instant case no discipline 
had been imposed; further, certiorari was inap- 
propriate because the case did not fall within 


the rubric of N.C. R. App. P. 21(a)(1) and the 
court declined to suspend the requirement of 
Rule 21(a)(i) using N.C. R. App. P. 2. N.C. State 
Bar v. Rudisill, 159 N.C. App. 704, 583 S.E.2d 
413, 2003 N.C. App. LEXIS 1527 (2003). 

Cited in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2008). 


§ 7A-38.1. Mediated settlement conferences in superior 
court civil actions. 


CASE NOTES 


Sanction Not Authorized for Violation of 
Agreement. — Trial court was without author- 
ity under G.S. 7A-38.1(g), or its inherent au- 
thority, to sanction the parents for violating the 
terms of the settlement agreement because the 
parents complied with the Mediation Rules in 
creating a settlement agreement but subse- 
quently violated the terms of the agreement. 
Estate of Barber v. Guilford County Sheriff’s 
Dep’t, 161 N.C. App. 658, 589 S.E.2d 433, 2003 
N.C. App. LEXIS 2256 (2003). 

Breach. — Record supported the trial court’s 


judgment that a general contractor made three 
of six payments it was required to make under 
a settlement agreement on time, that a subcon- 
tractor that was entitled to receive those pay- 
ments breached the settlement agreement by 
refusing to authorize release of a letter of 
credit, and that the general contractor was 
relieved of its obligation to make the remaining 
payments because of the subcontractor’s 
breach. McClure Lumber Co. v. Helmsman 
Constr., Inc., 160 N.C. App. 190, 585 S.E.2d 
234, 2003 N.C. App. LEXIS 1733 (2003). 


§ 7A-38.5. Community mediation centers. 


Legal Periodicals. — For case note, “Nunn 
v. Allen, Living Separate and Apart in North 
Carolina, Separation Agreements, Sex, the 


Meaning of Unmarried, and Liability of Third 
Parties,” 25 N.C. Cent. L.J. 242 (2003). 


SUBCHAPTER III. SUPERIOR COURT DIVISION OF THE 
GENERAL COURT OF JUSTICE. 


ARTICLE 7. 


Organization. 


§ TA-41. Superior court divisions and districts; judges. 


(a) The counties of the State are organized into judicial divisions and 
superior court districts, and each superior court district has the counties, and 
the number of regular resident superior court judges set forth in the following 
table, and for districts of less than a whole county, as set out in subsection (b) 


of this section: 
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Judicial 
Division 


First 


First 
First 
Second 
Second 


Second 
Second 


First 
First 


First 
First 


First 


Second 
Second 
Third 


Third 
Third 


Third 
Third 
Third 


Fourth 


Superior 
Court 
District 


1 


10D 


11A 


2004 INTERIM SUPPLEMENT 


Counties 


Camden, Chowan, 
Currituck, 

Dare, Gates, 
Pasquotank, 
Perquimans 
Beaufort, Hyde, 
Martin, 

Tyrrell, Washington 
Rite 

Carteret, Craven, 
Pamlico 

Duplin, Jones, 
Sampson 

Onslow 

(part of New Hanover, 
part of Pender 

see subsection (b)) 
(part of New Hanover, 
part of Pender 

see subsection (b)) 
(part of New Hanover, 
see subsection (b)) 
Halifax 

Bertie, Hertford, 
Northampton 

Nash 

(part of Wilson, 
part of Edgecombe, 
see subsection (b)) 
(part of Wilson, 
part of Edgecombe, 
see subsection (b)) 
Lenoir and Greene 
Wayne 

Franklin, Granville, 
Vance, Warren 
Person, Caswell 
(part of Wake, 

see subsection (b)) 
(part of Wake, 

see subsection (b)) 
(part of Wake, 

see subsection (b)) 
(part of Wake, 

see subsection (b)) 
Harnett, 

Lee 
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No. of Resident 
Judges 


2 


aol 


— 
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ee ee eee 
— 


Superior 

Judicial Court No. of Resident 

Division District Counties Judges 

Fourth 11B Johnston 1 

Fourth 12A (part of Cumberland, i 
see subsection (b)) 

Fourth 12B (part of Cumberland, 1 
see subsection (b)) 

Fourth 12C (part of Cumberland, 2 
see subsection (b)) 

Fourth 13 Bladen, Brunswick, 2 
Columbus 

Third 14A (part of Durham, 1 
see subsection (b)) 

Third 14B (part of Durham, 3 
see subsection (b)) 

Third 15A Alamance 2 

Third 15B Orange, Chatham 2 

Fourth 16A Scotland, Hoke 1 

Fourth 16B Robeson 2 

Fifth 17A Rockingham 2 

Fifth 17B Stokes, Surry 2 

Fifth 18A (part of Guilford, 1 
see subsection (b)) 

Fifth 18B (part of Guilford, 1 
see subsection (b)) 

Fifth 18C (part of Guilford, 4 
see subsection (b)) 

Fifth 18D (part of Guilford, 1 
see subsection (b)) 

Fifth 18E (part of Guilford, 1 
see subsection (b)) 

Sixth 19A Cabarrus 1 

Fifth els Montgomery, Randolph i 

Sixth 19C Rowan 1 

Fifth 19D Moore 1 

Sixth 20A Anson, 1 
Richmond 

Sixth 20B Stanly, Union 2 

Fifth 21A (part of Forsyth, 1 
see subsection (b)) 

Fifth 21B (part of Forsyth, 1 
see subsection (b)) 

Fifth 21C (part of Forsyth, 1 
see subsection (b)) 

Fifth 21D (part of Forsyth, it 
see subsection (b)) 

Sixth yd Alexander, Davidson, 3 
Davie, Iredell 

Fifth 20 Alleghany, Ashe, 1 
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Superior 
Judicial Court No. of Resident 
Division District Counties Judges 
Wilkes, Yadkin 
Eighth 24 Avery, Madison, 2 
Mitchell, 


Watauga, Yancey 
Seventh 25A Burke, Caldwell 2 
Seventh 25B Catawba y 
Seventh 26A (part of Mecklenburg, 2 
see subsection (b)) 


Seventh 26B (part of Mecklenburg, 3 
see subsection (b)) 
Seventh 26C (part of Mecklenburg, 2 


see subsection (b)) 


Seventh 27A Gaston 2 
Seventh 27B Cleveland, Lincoln 2 
Eighth 28 Buncombe 2 
Eighth 29 Henderson, Z 
McDowell, Polk, 
Rutherford, 
Transylvania 
Eighth 30A Cherokee, Clay, i 
Graham, Macon, 
Swain 
Eighth 30B Haywood, Jackson 1 


(b) For superior court districts of less than a whole county, or with part of 
one county with part of another, the composition of the district and the number 
of judges is as follows: 

(1) Superior Court District 7B consists of County Commissioner Districts 
1, 2 and 3 of Wilson County, Blocks 127 and 128 of Census Tract 6 of 
Wilson County, and Townships 12 and 14 of Edgecombe County. It has 
one judge. 

(2) Superior Court District 7C consists of the remainder of Edgecombe 
and Wilson Counties not in Judicial District 7B. It has one judge. 

(3) Superior Court District 10A consists of Wake County Precincts 01-12, 
01-13, 01-14, 01-18, 01-19, 01-20, 01-22, 01-25, 01-26, 01-28, 01-34, 
01-35, :01-40, 01-50, 17-03, and 17-07. It has two judges. 

(4) Superior Court District 10B consists of Wake County Precincts 01-01, 
01-02, 01-03, 01-04, 01-05, 01-06, 01-07, 01-07A, 01-09, 01-10, 01- 11, 
01-16, 01-21, 01-23, 01-27, 01-29, 01-31, 01-32, 01-33, 01-36, 01-41, 
01-48, 01-49, 03-00, 04-01, 04-02, 04-03, 04-04, 04-05, 04-06, 04-07, 
04-08, 04-09, 04-10, 04-11, 04-12, 04-13, 04-14, 04-15, 04-16, 04-17, 
04-18, 04-19, 04-20, 05-01, 05-02, 06-01, 06-02, 06-03, 07-01, 07-10, 
11-01, 11-02, 12-01, 12-02, 12-03, 12-04, 12-05, 12-06, 18-01, 18-02, 
18-03, 18-04, 18-05, 18-06, 18-07, 18-08, 20-01, 20-02, 20-03, 20-04, 
20-05, 20-06, 20-07, 20-08, 20-09, and 20-10. It has two judges. 

(5) Superior Court District 10C consists of Wake County Precincts 02-01, 
02-02, 02-03, 02-04, 02-05, 02-06, 07-02, 07-12, 08-01, 08-02, 08-03, 
08-04, 08-05, 08-06, 08-07, 08-08, 09-01, 09-02, 09-03, 10-01, 10-02, 
10-03, 10-04, 14-01, 14-02, 15-01, 15-02, 15-03, 15-04, 16-01, 16-02, 
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16-03, 16-04, 16-05, 16-06, 16-07, 19-01, 19-02, 19-03, 19-04, 19-05, 
19-06, 19-07, and 19-08. It has one judge. 

(6) Superior Court District 10D consists of Wake County Precincts 01-15, 
01-17, 01-30, 01-37, 01-38, 01-39, 01-42, 01-43, 01-44, 01-45, 01-46, 
01-47, 01-51, 07-03, 07-04, 07-05, 07-06, 07-07, 07-07A, 07-09, 07-11, 
13-01, 13-02, 13-03, 13-04, 13-05, 17-01, 17-02, 17-04, 17-05, 17-06, 
and 17-08. It has one judge. 

(7) Superior Court District 12A consists of that part of Cross Creek 
Precinct #18 north of Raeford Road, Montclair Precinct, that part of 
Precinct 71-1 not in Judicial District 12B, Precinct 71-2, Morganton 
#2 Precinct, Cottonade Precinct, Cumberland Precincts 1 and 2, and 
Brentwood Precinct. It has one judge. 

(8) Superior Court District 12B consists of all of State House of Repre- 
sentatives District 17, except for Westarea Precinct, and it also 
includes that part of Cross Creek Precinct #15 east of Village Drive. It 
has one judge. 

(9) Superior Court District 12C consists of the remainder of Cumberland 
County not in Superior Court Districts 12A or 12B. It has two judges. 

(10) Superior Court District 14A consists of Durham Precincts 9, 11, 12, 
13, 14, 15, 18, 34, 40, 41, and 42, and that part of Durham Precinct 39 
east of North Carolina Highway #751. It has one judge. 

(10a) Effective with the 2004 election, in addition to the boundaries 
provided for in this section, Superior Court District 14A also includes 
that portion of Durham Precinct 53 east of North Carolina Highway 
#751. 

(11) Superior Court District 14B consists of the remainder of Durham 
County not in Superior Court District 14A. It has three judges. 

(12) Superior Court District 18A consists of Fentress Precincts 1 and 2; 
Greensboro Precincts 4, 5, 6, 46, 52, 67, 68, 69, 70, 71, 72, 73, 74, and 
75; North Clay Precinct; Pleasant Garden Precincts 1 and 2; and 
South Clay Precinct. It has one judge. 

(13) Superior Court District 18B consists of High Point Precincts 1, 2, 3, 
PaO tee othe Line Jlos 1A oe o 1518.19, 20,9172 Dao 
25, 26, and 27; HP Precinct; Jamestown Precincts 1 and 5; North Deep 
River Precinct; and South Deep River Precinct. It has one judge. 

(14) Superior Court District 18C consists of Center Grove Precincts 1, 2, 
and 3; Friendship Precincts 1, 2, 3, 4, and 5; Greensboro Precincts 17, 
30, 31, 32, 33, 34, 36, 37, 38, 39, 40A, 40B, 41, 42, 43, 64, 65, and 66; 
Jamestown Precincts 2, 3, and 4; Monroe Precinct 3; North Center 
Grove Precinct; Oak Ridge Precincts 1 and 2; Summerfield Precincts 
1, 2, 3, and 4; and Stokesdale Precinct. It has one judge. 

(15) Superior Court District 18D consists of Greensboro Precincts 1, 11, 
P2135) 14, 15) 16, 19, 35,44, 45) 47; 48,49) 50251, 538, 54, 55, 56,57, 
58, 59, 60, 61, 62, and 63; and Sumner Precincts 1, 2, 3, and 4. It has 
one judge. 

(16) Superior Court District 18E consists of Gibsonville Precinct; Greene 
PrecincusGceensbore.- recincts 12:35, 1.-3,.90 ) 10518, 20; 91 22, 23. 24. 
25, 26, 27, 28, and 29; Jefferson Precincts 1, 2, 3, and 4; Monroe 
Precincts 1 and 2; North Madison Precinct; North Washington Pre- 
cinct; Rock Creek Precincts 1 and 2; South Madison Precinct; and 
South Washington Precinct. It has one judge. 

(17) Superior Court District 21A consists of Forsyth County Precincts 051, 
Doe v do bot ooo Ue, OF2e07a, 0742075, 091.092 123),.123, 131, 
132, 133, 701, 702, 703; 704, 705, 706, 707, 708, 709, 806, 807, and 
808. It has one judge. 

(18) Superior Court District 21B consists of Forsyth County Precincts 
042, 043, 501, 502, 503, 504, 505, 506, 507, 601, 602, 603, 604, 605, 
606, 607, 901, 902, 903, 904, 905, and 907. It has one judge. 
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(19) Superior Court District 21C consists of Forsyth County Precincts 011, 
012, 013, 014, 015, 021, 031, 032, 033, 034, 061, 062, 063, 064, 065, 
066, 067, 068, 101, 111, 112, 801, 802, 803, 804, 805, 809, 906, 908, and 
909. It has one judge. 

(20) Superior Court District 21D consists of Forsyth County Precincts 
081, 082, 083, 201, 203, 204, 205, 206, 207, 301, 302, 303, 304, 305, 
306, 401, 402, 403, 404, and 405. It has one judge. 

(21) Superior Court District 26A consists of Charlotte Precincts 11, 12, 13, 
1415 16, 22, go, Bae 0, 2044 fh Ole OG, 09, 4142.40, 3204 OO noUr 
58, 60, 77, 78, and 82, and Long Creek Precinct #2 of Mecklenburg 
County. It has two judges. 

(22) Superior Court District 26B consists of Charlotte Precincts 1, 2, 3, 4, 
5,6, 7,.9,,9,410, 17, 18020, 2128.29, 30, 32,3495, 30}.5 yaad, 40,444 
45, 47, 51, 61, 62, 63, 65, 66, 67, 68, 69, 71, 74, 83, 84, and 86, Crab 
Orchard Precincts 1 and 2, and Mallard Creek Precinct 1. It has two 
judges. 

(23) Superior Court District 26C consists of the remainder of Mecklen- 
burg County not in Superior Court Districts 26A or 26B. It has two 


judges. 
(24), (25) Repealed by Session Laws 2003-284, s. 13.14.(b), effective July 
1, 2003 


(26) Superior Court District 5A consists of the New Hanover County 
precincts of Cape Fear #1, Cape Fear #2, Harnett #1, Harnett #4, 
Harnett #6, Wilmington #1, Wilmington #2, Wilmington #3, Wilming- 
ton #4, Wilmington #6, Wilmington #7, Wilmington #8, Wilmington 
#9, Wilmington #10, Wilmington #15, Wilmington #19, and the part of 
Harnett #7 that consists of the part of Block Group 6 of 1990 Census 
Tract 0116.02 containing Blocks 601B, 602B, 603, 611, 612, 613, 614, 
615, 616, 617, 618, 619; and the Pender County precincts of Canetuck, 
Eee Columbia, Grady, Upper Holly, and Upper Union. It has one 
judge. 

(27) Superior Court District 5B consists of the New Hanover County 
precincts of Cape Fear #3, Harnett #2, Harnett #5, the part of Harnett 
#7 that is not in Superior Court District 5A, Harnett #8, Wrightsville 
Beach, Wilmington #11, Wilmington #12, Wilmington #13, Wilming- 
ton #22, Wilmington #24, and the part of Harnett #3 that consists of 
the part of Block Group 1 of 1990 Census Tract 0119.01 containing 
Blocks 102, 105, 106A, 106B, 107A, 107B, 107C, 107D, and 108, the 
part of Block Group 1 of 1990 Census Tract 0119.02 containing Blocks 
103, 104, and 114, and the part of Block Group 1 of 1990 Census Tract 
0120.01 containing Blocks 101A, 101B, 101C, 101D, 102A, 102B, 103, 
104, 105A, 105B, 115A, and 115B; and the following precincts of 
Pender County: North Burgaw, South Burgaw, Middle Holly, Long 
Creek, Penderlea, Lower Union, Rocky Point, Lower Topsail, Upper 
Topsail, Scotts Hill, and Surf City. It has one judge. 

(28) Superior Court District 5C consists of the part of New Hanover 
County that is not in Superior Court Districts 5A or 5B. It has one 


judge. 
(c) In subsection (b) above: 

(1) The names and boundaries of townships are as they were legally 
defined and in effect as of January 1, 1980, and recognized in the 1980 
U.S. Census; 

(2) For Guilford County, the precincts are as they were legally defined and 
recognized as voting districts of the same name in the 2000 U.S. 
Census, except Greensboro Precincts 40A and 40B are as they were 
modified by the Guilford County Board of Elections and are as shown 
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on the Legislative Services Office’s redistricting computer database on 
May 1, 2001; 

(2a) For Wake County, the precincts are as they were adopted by the Wake 
County Board of Elections and in effect as of January 1, 2001; 

(3) For Mecklenburg and Durham Counties, precinct boundaries are as 
shown on the current maps in use by the appropriate county board of 
elections as of January 31, 1984, in accordance with G.S. 163-128(b); 

(4) For Wilson County, commissioner districts are those in use for election 
of members of the county board of commissioners as of January 1, 
1987; 

(5) For Cumberland County, House District 17 is in accordance with the 
boundaries in effect on January 1, 1987. Precincts are in accordance 
with those as approved by the United States Department of Justice on 
February 28, 1986; and 

(6) For Forsyth County, the precincts are as they were legally defined and 
recognized in the 2000 U.S. Census as of January 1, 2001; and 

(7) The names and boundaries of precincts in Montgomery, Moore, and 
Randolph Counties are those in existence on March 15, 1999. 

(8) The names and boundaries of precincts in New Hanover and Pender 
Counties are those in existence on December 1, 1999. 

If any changes in precinct boundaries, wards, commissioner districts, or 
House of Representative districts have been made since the dates specified, or 
are made, those changes shall not change the boundaries of the superior court 
districts; provided that if any of those boundaries have changed, a precinct is 
divided by a superior court judicial district boundary, and the precinct was not 
so divided at the time of enactment of this section in 1987, the boundaries of 
the superior court judicial district are changed to place the entirety of the 
precinct in the superior court judicial district where the majority of the 
residents of the precinct reside, according to the 1990 Federal Census if: 

(1) Such change does not result in placing a superior court judge in 
another superior court district; 

(2) Such change does not make a district that has an effective racial 
minority electorate not have an effective racial minority electorate; 


and 

(3) The change is approved by the county board of elections where the 
precinct is located, State Board of Elections and by the Secretary of 
State upon finding that the change: 
a. Will improve election administration; and 
b. Complies with subdivisions (1) and (2) of this subsection. 

(d) The several judges, their terms of office, and their assignments to 
districts are as follows: 

(1) In the first superior court district, J. Herbert Small and Thomas S. 
Watts serve terms expiring December 31, 1994. 

(2) In the second superior court district, William C. Griffin serves a term 
expiring December 31, 1994. 

(3) In the third-A superior court district, David E. Reid serves a term 
expiring on December 31, 1992. 

(4) In the third-B superior court district, Herbert O. Phillips, III, serves a 
term expiring on December 31, 1994. 

(5) In the fourth-A superior court district, Henry L. Stevens, III, serves a 
term expiring December 31, 1994. 

(6) In the fourth-B superior court district, James R. Strickland serves a 
term expiring December 31, 1992. 

(7) In the fifth superior court district, no election shall be held in 1992 for 
the full term of the seat now occupied by Bradford Tillery, and the 
holder of that seat shall serve until a successor is elected in 1994 and 
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qualifies. The succeeding term begins January 1, 1995. In the fifth 
superior court district, Napoleon B. Barefoot serves a term expiring 
December 31, 1994. 

(8) In the sixth-A superior court district, Richard B. Allsbrook serves a 
term expiring December 31, 1990. 

(9) In the sixth-B superior court district, a judge shall be elected in 1988 
to serve an eight-year term beginning January 1, 1989. 

(10) In the seventh-A superior court district, Charles B. Winberry, serves 
a term expiring December 31, 1994. 

(11) In the seventh-B superior court district, a judge shall be elected in 
1988 to serve an eight-year term beginning January 1, 1989. 

(12) In the seventh-C superior court district, Franklin R. Brown serves a 
term expiring December 31, 1990. 

(13) In the eighth-A superior court district, James D. Llewellyn serves a 
term expiring December 31, 1994. 

(14) In the eighth-B superior court district, Paul M. Wright serves a term 
expiring December 31, 1992. 

(15) In the ninth superior court district, Robert H. Hobgood and Henry W. 
Hight, Jr., serve terms expiring December 31, 1994. 

(16) In the tenth-A superior court district, a judge shall be elected in 1988 
to serve an eight-year term beginning January 1, 1989. 

(17) In the tenth-B superior court district, Robert L. Farmer serves a term 
expiring December 31, 1992. In the tenth-B superior court district, no 
election shall be held in 1990 for the full term of the seat now occupied 
by Henry V. Barnette, Jr., and the holder of that seat shall serve until 
a successor is elected in 1992 and qualifies. The succeeding term 
begins January 1, 1993. 

(18) In the tenth-C superior court district, Edwin S. Preston, serves a 
term expiring December 31, 1990. In the tenth-D superior court 
district, Donald Stephens serves a term expiring December 31, 1988. 

(19) In the eleventh superior court district, Wiley F. Bowen serves a term 
expiring December 31, 1990. 

(20) In the twelfth-A superior court district, D.B. Herring, Jr., serves a 
term expiring December 31, 1990. 

(21) In the twelfth-B superior court district, a judge shall be elected in 
1988 to serve an eight-year term beginning January 1, 1989. 

(22) In the twelfth-C superior court district, no election shall be held in 
1992 for the full term of the seat now occupied by Coy E. Brewer, Jr., 
and the holder of that seat shall serve until a successor is elected in 
1994 and qualifies. The succeeding term begins January 1, 1995. In 
the twelfth-C superior court district, E. Lynn Johnson serves a term 
expiring December 31, 1994. 

(23) In the thirteenth superior court district, Giles R. Clark serves a term 
expiring December 31, 1994. 

(24) In the fourteenth-A superior court district, a judge shall be elected in 
1988 to serve an eight-year term beginning January 1, 1989. 

(25) In the fourteenth-B superior court district, no election shall be held in 
1992 for the full term of the seat now occupied by Anthony M. 
Brannon, and the holder of that seat shall serve until a successor is 
elected in 1994 and qualifies. The succeeding term begins July 1, 
1995. 

(26) In the fourteenth-B superior court district, no election shall be held in 
1990 for the full term of the seat now occupied by Thomas H. Lee, and 
the holder of that seat shall serve until a successor is elected in 1994 
and qualifies. The succeeding term begins January 1, 1995. In the 
fourteenth-B superior court district, J. Milton Read, Jr., serves a term 
expiring December 31, 1994. 
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(27) In the fifteenth-A superior court district, J.B. Allen, Jr., serves a term 
expiring December 31, 1994. 

(28) In the fifteenth-B superior court district, F Gordon Battle serves a 
term expiring December 31, 1994. 

(29) In the sixteenth-A superior court district, B. Craig Ellis serves a term 
expiring December 31, 1994. 

(30) In the sixteenth-B superior court district, a judge shall be elected in 
1988 to serve an eight-year term beginning January 1, 1989. In the 
sixteenth-B judicial [superior court] district, a judge shall be ap- 
pointed by the Governor to serve until the results of the 1990 general 
election are certified. A person shall be elected in the 1990 general 
election to serve the remainder of the term expiring December 31, 
1996; 

(31) In the seventeenth-A superior court district, Melzer A. Morgan, Jr., 
serves a term expiring December 31, 1990. 

(32) In the seventeenth-B superior court district, James M. Long serves a 
term expiring December 31, 1994. 

(33) In the eighteenth-A superior court district, a judge shall be elected in 
1988 to serve an eight-year term beginning January 1, 1989. 

(34) In the eighteenth-B superior court district, Edward K. Washington’s 
term expired December 31, 1986, but he is holding over because of a 
court order enjoining an election from being held in 1986. A successor 
shall be elected in 1988 to serve an eight-year term beginning 
January 1, 1989. 

(35) In the eighteenth-C superior court district, W. Douglas Albright 
serves a term expiring December 31, 1990. 

(36) In the eighteenth-D superior court district, Thomas W. Ross’s term 
expired December 31, 1986, but he is holding over because of a court 
order enjoining an election from being held in 1986. A successor shall 
be elected in 1988 to serve an eight-year term beginning January 1, 
1989. 

(37) In the eighteenth-E superior court district, Joseph John’s term 
expired December 31, 1986, but he is holding over because of a court 
order enjoining an election from being held in 1986. A successor shall 
be elected in 1988 to serve an eight-year term beginning January 1, 
1989. 

(38) In the nineteenth-A superior court district, James C. Davis serves a 
term expiring December 31, 1992. 

(39) In the nineteenth-B1 superior court district, Russell G. Walker, Jr., 
serves a term expiring December 31, 1990. No election shall be held in 
1998 for the full term of the seat now occupied by Russell G. Walker, 
Jr., and the holder of that seat shall serve until a successor is elected 
in 2000 and qualifies. The succeeding term shall begin January 1, 
2001. The superior court judgeship held on June 12, 1996, in Superior 
Court District 20A by a resident of Moore County (James M. Webb) is 
allocated to Superior Court District 19B2. The term of that judge 
expires December 31, 2000. The judge’s successor shall be elected in 
the 2000 general election. 

(40) In the nineteenth-C superior court district, Thomas W. Seay, Jr., 
serves a term expiring December 31, 1990. 

(41) In the twentieth-A superior court district, F. Fetzer Mills serves a 
term expiring December 31, 1992. 

(42) In the twentieth-B superior court district, William H. Helms serves a 
term expiring December 31, 1990. 

(43) In the twenty-first-A superior court district, William Z. Wood serves 
a term expiring December 31, 1990. 
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(44) In the twenty-first-B superior court district, Judson D. DeRamus, Jr., 
serves a term expiring December 31, 1988. 

(45) In the twenty-first-C superior court district, William H. Freeman 
serves a term expiring December 31, 1990. 

(46) In the twenty-first-D superior court district, a judge shall be elected 
in 1988 to serve an eight-year term beginning January 1, 1989. 

(47) In the twenty-second superior court district, no election shall be held 
in 1992 for the full term of the seat now occupied by Preston 
Cornelius, and the holder of that seat shall serve until a successor is 
elected in 1994 and qualifies. The succeeding term shall begin 
January 1, 1995. In the twenty-second superior court district, Robert 
A. Collier serves a term expiring December 31, 1994. 

(48) In the twenty-third superior court district, Julius A. Rousseau, Jr., 
serves a term expiring December 31, 1990. 

(49) In the twenty-fourth superior court district, Charles C. Lamm, Jr., 
serves a term expiring December 31, 1994. 

(50) In the twenty-fifth-A superior court district, Claude S. Sitton serves 
a term expiring December 31, 1994. 

(51) In the twenty-fifth-B superior court district, Forrest A. Ferrell serves 
a term expiring December 31, 1990. 

(52) In the twenty-sixth-A superior court district, no election shall be held 
in 1994 for the full term of the seat now occupied by W. Terry Sherrill, 
and the holder of that seat shall serve until a successor is elected in 
1996 and qualifies. The succeeding term shall begin January 1, 1997. 
In the twenty-sixth-A superior court district, a judge shall be elected 
in 1988 to serve an eight-year term beginning January 1, 1989. 

(53) In the twenty-sixth-B superior court district, Frank W. Snepp, Jr., 
and Kenneth A. Griffin serve terms expiring December 31, 1990. 
(54) In the twenty-sixth-C superior court district, no election shall be held 
in 1992 for the full term of the seat now occupied by Chase Boone 
Saunders, and the holder of that seat shall serve until a successor is 
elected in 1994 and qualifies. The succeeding term shall begin 
January 1, 1995. In the twenty-sixth-C superior court district, Robert 

M. Burroughs serves a term expiring December 31, 1994. 

(55) In the twenty-seventh-A superior court district, no election shall be 
held in 1988 for the full term of the seat now occupied by Robert E. 
Gaines, and the holder of that seat shall serve until a successor is 
elected in 1990 and qualifies. The succeeding term begins January 1, 
1991. In the twenty-seventh-A superior court district, Robert W. Kirby 
serves a term expiring December 31, 1990. 

(56) In the twenty-seventh-B superior court district, John M. Gardner 
serves a term expiring December 31, 1994. 

(57) In the twenty-eighth superior court district, Robert D. Lewis and C. 
Walter Allen serve terms expiring December 31, 1990. 

(58) In the twenty-ninth superior court district, Hollis M. Owens, Jr., 
serves a term expiring December 31, 1990. 

(59) In the thirtieth-A superior court district, James U. Downs serves a 
term expiring December 31, 1990. 

(60) In the thirtieth-B superior court district, Janet M. Hyatt serves a 
term expiring December 31, 1994. (1969, c. 1171, ss. 1-3; c. 1190, s. 4; 
1971 cP 377, 85: C299 Te 1973) C47 Ss H2%e! 64626" S5oRc el LOW bic. 
529; ¢. 956, ss, 1; 2° 1975; 2nd"Sess*; CROSSeeM Lis TOT clio ss al 
3, 4;°¢. 1130}ss. 1; 2321977, 2nd’Sess!,)¢/1238; sy 1571943 "5. 441979, 
ce. 838; 8s. 119; c. 1072s; 1; 1979, 2nd *Sessiree 1221 Femi 1981, ce, 964. 
ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1282, s. 71.2; 1983 (Reg. Sess., 

1984), c. 1109, ss. 4, 4.1; 1985, c. 698, s. 11(a); 1987, c. 509, s. 1; c. 549, 
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s1'6:6; c. 738, s..124; 1987 (Reg. Sess:,; 1988), c. 1037, s. 1; c. 1056, ss. 
WA USOnG (Obes. 2 Aan Ol ser 46) 67191 993ec.382 lise2004 (a): 
2005 (a). Gl 99b end 1s. 1c, 509585371995 Regs Sessh21996)) ic. 
589, s. 1(a), (c); 1998-212, s. 16.16A(a); 1998-217, s. 67.3(c); 1999-237, 
ss. 17.12(b), 17.19(a)-(d), 17.20(a)-(c); 1999-396, s. 1; 2000-67, s. 
hota )se20002140> seis6) Z00T=333iassu l4n2: 2001424. ox 224th); 
2001-507, ss. 3, 4; 2003-284, ss. 13.14(a), 13.14(b); 2004-124, s. 14.6(b); 


2004-127, s. 2(a).) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 14.6(d) provides: 
“As to District 15B, subsection (b) of this sec- 
tion becomes effective December 1, 2004. As to 
District 3B, subsection (b) of this section be- 
comes effective December 1, 2004, or 15 days 
after the date upon which that subsection is 
approved under section 5 of the Voting Rights 
Act of 1965, whichever is later.” As of October 
19, 2004, preclearance under the Voting Rights 
Act was still pending. 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 


effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-124, s. 14.6(b), in subsec- 
tion (a), substituted “3” for “2” under “No. of 
Resident Judges” for “Carteret, Craven, Pam- 
lico” counties, and substituted “2” for “1” under 
“No. of Resident Judges” for “Orange, 
Chatham” counties. See Editor’s note for effec- 
tive dates. 

Session Laws 2004-127, s. 2(a), effective July 
26, 2004, and also applicable to the 2004 elec- 
tion cycle, added subdivision (b)(10a). 


§ 7A-45.1. Special judges. 


(a) Effective November 1, 1993, the Governor may appoint two special 
superior court judges to serve terms expiring September 30, 2000. Effective 
October 1, 2000, one of those positions is abolished. Successors to the special 
superior court judge appointed pursuant to this subsection shall be appointed 
to a five-year term. A special judge takes the same oath of office and is subject 
to the same requirements and disabilities as are or may be prescribed by law 
for regular judges of the superior court, save the requirement of residence in a 
particular district. 

(al) Effective October 1, 1995, the Governor may appoint two special 
superior court judges to serve terms expiring September 30, 2000. Successors 
to the special superior court judges appointed pursuant to this subsection shall 
be appointed to five-year terms. A special judge takes the same oath of office 
and is subject to the same requirements and disabilities as are or may be 
prescribed by law for regular judges of the superior court, save the require- 
ment of residence in a particular district. 

(a2) Effective December 15, 1996, the Governor may appoint four special 
superior court judges to serve terms expiring five years from the date that each 
judge takes office. Successors to the special superior court judges appointed 
pursuant to this subsection shall be appointed to five-year terms. A special 
judge takes the same oath of office and is subject to the same requirements and 
disabilities as are or may be prescribed by law for regular judges of the 
superior court, save the requirement of residence in a particular district. 

(a3) Effective December 15, 1998, the Governor may appoint a special 
superior court judge to serve a term expiring five years from the date that 
judge takes office. Successors to the special superior court judge appointed 
pursuant to this subsection shall be appointed to five-year terms. A special 
judge takes the same oath of office and is subject to the same requirements and 
disabilities as are or may be prescribed by law for regular judges of the 
superior court, save the requirement of residence in a particular district. 
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(a4) Effective October 1, 1999, the Governor may appoint four special 
superior court judges to serve terms expiring five years from the date that each 
judge takes office. Successors to the special superior court judges appointed 
pursuant to this subsection shall be appointed to five-year terms. A special 
judge takes the same oath of office and is subject to the same requirements and 
disabilities as are or may be prescribed by law for regular judges of the 
superior court, save the requirement of residence in a particular district. 

(a5) Effective October 1, 2001, the Governor may appoint a special superior 
court judge to serve a term expiring five years from the date that judge takes 
office. Successors to the special superior court judge appointed pursuant to this 
subsection shall be appointed to five-year terms. A special judge takes the same 
oath of office and is subject to the same requirements and disabilities as are or 
may be prescribed by law for regular judges of the superior court, save the 
requirement of residence in a particular district. 

(a6) Effective December 1, 2004, the Governor may appoint a special 
superior court judge to serve a term expiring five years from the date that each 
judge takes office. Successors to the special superior court judge appointed 
pursuant to this subsection shall be appointed to five-year terms. A special 
judge takes the same oath of office and is subject to the same requirements and 
disabilities as are or may be prescribed by law for regular judges of the 
superior court, save the requirement of residence in a particular district. 

(b) A special judge is subject to removal from office for the same causes and 
in the same manner as a regular judge of the superior court, and a vacancy 
occurring in the office of special judge is filled by the Governor by appointment 
for the unexpired term. 

(c) A special judge, in any court in which he is duly appointed to hold, has 
the same power and authority in all matters that a regular judge holding the 
same court would have. A special judge, duly assigned to hold the court of a 
particular county, has during the session of court in that county, in open court 
and in chambers, the same power and authority of a regular judge in all 
matters arising in the district or set of districts as defined in G.S. 7A-41.1(a) in 
which that county is located, that could properly be heard or determined by a 
regular judge holding the same session of court. 

(d) A special judge is authorized to settle cases on appeal and to make all 
proper orders in regard thereto after the time for which he was commissioned 
has expired. (1987, c. 738, s. 123(a); 1987 (Reg. Sess., 1988), c. 1037, s. 5; 1993, 
c. 321, s. 200.5(g); 1995, c. 507, s. 21.1(f); 1996; 2nd Ex: Sess., c. 18,:s. 22.6(a); 
1998-212, s. 16.22(a), (b); 1999-237, s. 17.12(a); 2000-67, s. 15.8(a); 2001-424. s: 
22.4(a); 2004-124, s. 14.6(a).) 


Editor’s Note. — Session Laws 2004-124, s. 33.5, contains a 
Session Laws 2004-124, s. 1.2, provides: severability clause. 
“This act shall be known as ‘The Current Op- Effect of Amendments. — Session Laws 
erations and Capital Improvements Appropria- 2004-124, s. 14.6(a), effective December 1, 
tions Act of 2004’.” 2004, added subsection (a6). 
ARTICLE 9. 


District Attorneys and Judicial Districts. 


§ 7A-60. District attorneys and prosecutorial districts. 


(a) The State shall be divided into prosecutorial districts, as shown in 
subsection (al) of this section. There shall be a district attorney for each 
prosecutorial district, as provided in subsections (b) and (c) of this section who 
shall be a resident of the prosecutorial district for which elected. A vacancy in 
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the office of district attorney shall be filled as provided in Article IV, Sec. 19 of 


the Constitution. 


(al) The counties of the State are organized into prosecutorial districts, and 
each district has the counties and the number of full-time assistant district 
attorneys set forth in the following table: 


Prosecutorial 
District 
a 


Counties 
Camden, Chowan, Currituck, 
Dare, Gates, Pasquotank, 
Perquimans 
Beaufort, Hyde, Martin, 
Tyrrell, Washington 
Pitt 
Carteret, Craven, Pamlico 
Duplin, Jones, Onslow, 
Sampson 
New Hanover, Pender 
Halifax 
Bertie, Hertford, 
Northampton 
Edgecombe, Nash, Wilson 
Greene, Lenoir, Wayne 
Franklin, Granville, 
Vance, Warren 
Person, Caswell 
Wake 
Harnett, Johnston, Lee 
Cumberland 
Bladen, Brunswick, Columbus 
Durham 
Alamance 
Orange, Chatham 
Scotland, Hoke 
Robeson 
Rockingham 
Stokes, Surry 
Guilford 
Cabarrus 
Montgomery, Moore, Randolph 
Rowan 
Anson, Richmond, 
Stanly, Union 
Forsyth 
Alexander, Davidson, Davie, 
Iredell 
Alleghany, Ashe, Wilkes, 
Yadkin 
Avery, Madison, Mitchell, 
Watauga, Yancey 
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No. of Full-Time 


Prosecutorial Asst. District 
District Counties Attorneys 

25 Burke, Caldwell, Catawba 15 

26 Mecklenburg 36 

27A Gaston 12 

27B Cleveland, 9 
Lincoln 

28 Buncombe 11 

29 Henderson, McDowell, Polk, 181 
Rutherford, Transylvania 

30 Cherokee, Clay, Graham, 9 
Haywood, Jackson, Macon, 
Swain. 


(b) Except as provided in subsection (c) of this section, each district attorney 
for a prosecutorial district as defined in subsection (al) of this section, other 
than District 19B, who is in office on December 31, 1988, shall continue in office 
for that prosecutorial district, for a term expiring December 31, 1990. In the 
general election of 1990, and every four years thereafter, a district attorney 
shall be elected for a four-year term for each prosecutorial district other than 
Districts 16A and 19B, and shall take office on the January 1 following such 
election. The district attorney for Prosecutorial District 19B, who is elected in 
the general election of 1988 for a four-year term beginning January 1, 1989, 
shall serve that term for Prosecutorial District 19B. In the general election of 
1992, and every four years thereafter, a district attorney shall be elected for a 
four-year term for Prosecutorial Districts 16A and 19B and shall take office on 
the January 1 following such election. 

(c) The office and term of the district attorney for Prosecutorial District 12 
formerly consisting of Cumberland and Hoke Counties are allocated to 
Prosecutorial District 12 as defined by subsection (a1) of this section. The office 
and the term of the district attorney for former Prosecutorial District 16 
consisting of Robeson and Scotland Counties are allocated to Prosecutorial 
District 16B as defined by subsection (al) of this section. The initial district 
attorney for Prosecutorial District 16A as defined in subsection (al) of this 
section shall be elected in the general election of November 1988, from 
nominations made in accordance with G.S. 163-114 as if a vacancy had 
occurred in nomination, and shall serve an initial term expiring December 31, 
1992. In all other respects, subsection (b) of this section shall apply to the 
district attorneys for Prosecutorial Districts 12, 16A, and 16B to the same 
extent as all other district attorneys. (1967, c. 1049, s. 1; 1975, c. 956, s. 4; 1977, 
c, 1130, s..3; 19777, 2nd Sess.,.c..1238, s. 2? 1981,.c..964..6s52 <3; 19374 oU9e ss: 
4,5; c. 738, s. 127(a); 1987 (Reg. Sess., 1988), c. 1056, s. 1; c. 1086, s. 111; 1989, 
c. 770, ss. 1, 56; c. 795, s. 24(a), (e); 1991, c. 742, s. 13; 1991 (Reg. Sess., 1992), 
ce. 900, s. 120(a),.(b);. 1993; c. 321, ss, 200-47), 2004 (a): (bp), 1995.c. o07, as 21a 
1995 (Reg. Sess., 1996), c. 589, s. 3(a); 1996, 2nd Ex. Sess., c. 18, s. 22(a); 
ae s. 18.11(a); 1998-212, s. 16.20(a); 1999-237, s. 17.8(a); 2004-124, s. 

.6(h).) 


Editor’s Note. — Session Laws 2004-124, s. 33.5, contains a 
Session Laws 2004-124, s. 1.2, provides: severability clause. 
“This act shall be known as the ‘Current Oper- Effect of Amendments. — Session Laws 
ations and Capital Improvements Appropria- 2004-124, s. 14.6(h), effective December 1, 
tions Act of 2004’.” 2004, in subsection (al), increased the “No. of 
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Full-Time Asst. District Attorneys” for Districts 
Tai: 9,10; 15,168, 18, 25, 26,275, 28 and 30. 


§ 7A-69. Investigatorial assistants. 


The district attorney in prosecutorial districts 1, 3B, 4, 5, 7, 8, 11, 12, 13, 14, 
Peo elon. Lo loR 20. 21 22) 24 25. 26, ZA. 276, 28,29. and, 30 is 
entitled to one investigatorial assistant, and the district attorney in 
prosecutorial district 10 is entitled to two investigatorial assistants, to be 
appointed by the district attorney and to serve at his pleasure. 

It shall be the duty of the investigatorial assistant to investigate cases 
preparatory to trial and to perform such other Duties as may be assigned by 
the district attorney. The investigatorial assistant is entitled to reimbursement 
for his subsistence and travel expenses to the same extent as State employees 
Peneraly.(1971.5..05,956; 8207 1977;.c1.969, Si 12 1981 4c4964..s. 2:1993; ¢) 321; 
s. 200.7(e); 1997-443, s. 18.16; 1998-212, s. 16.21; 1999-237, s. 17.9; 2004-124, 
s. 14.7(a).) 


Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as ‘The 2004-124, s. 14.7(a), effective January 1, 2005, 
Current Operations and Capital Improvements inserted “16A” following “15B” in the list of 
Appropriations Act of 2004’.” prosecutorial districts in the first undesignated 

Session Laws 2004-124, s. 33.5, contains a__ paragraph. 
severability clause. 


ARTICLE 11. 


Special Regulations. 


§ 7A-97. Court’s control of argument. 


CASE NOTES 
II. Scope of Argument. 
B. Punishment. 
II. SCOPE OF ARGUMENT. imposed upon conviction of the crime for which 


defendant was being tried, this did not permit 
defendant to inform the jury of the maximum 

Defendant Has Right to Inform Jury of sentence as a result of an habitual felon adju- 
Punishment. — dication, and G.S. 14-7.5, providing that an 

Trial court erred in denying defendant’s re- habitual felon trial was to be held separate 
quest to inform the jury during the first phase from the principal felony trial, precluded in- 
of the trial that, if convicted, defendant was struction on the habitual offender penalty. 
subject to punishment as aclass C felondue to State v. Dammons, 159 N.C. App. 284, 583 
defendant’s status as an habitual felon; while S.E.2d 606, 2003 N.C. App. LEXIS 1539 (2003), 
defendant had the right under G.S. 7A-97 to cert. denied, 357 N.C. 579, 589 S.E.2d 133 
inform the jury of the punishment that could be (2003). 


B. Punishment. 
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ARTICLE 12. 
Clerk of Superior Court. 


§ 7A-101. Compensation. 


(a) The clerk of superior court is a full-time employee of the State and shall 
receive an annual salary, payable in equal monthly installments, based on the 
population of the county as determined in subsection (al) of this section, 
according to the following schedule: 


Population Annual Salary 
Less than 100,000 $71,659 
100,000 to 149,999 80,413 
150,000 to 249,999 89,169 
250,000 and above 97,925. 


The salary schedule in this subsection is intended to represent the following 
approximate percentage of the salary of a chief district court judge: 


Population Annual Salary 
Less than 100,000 713% 
100,000 to 149,999 82% 
150,000 to 249,999 91% 
250,000 and above 100%. 


When a county changes from one population group to another, the salary of 
the clerk shall be changed, on July 1 of the fiscal year for which the change is 
reported, to the salary appropriate for the new population group, except that 
the salary of an incumbent clerk shall not be decreased by any change in 
population group during his continuance in office. 

(al) For purposes of subsection (a) of this section, the population of a county 
for any fiscal year shall be the population for the beginning of that fiscal year 
as reported by the Office of State Budget and Management to the Administra- 
tive Office of the Courts prior to the beginning of that fiscal year. 

(b) The clerk shall receive no fees or commission by virtue of his office. The 
salary set forth in this section is the clerk’s sole official compensation, but if, on 
June 30, 1975, the salary of a particular clerk, by reason of previous but no 
longer authorized merit increments, is higher than that set forth in the table, 
that higher salary shall not be reduced during his continuance in office. 

(c) In heu of merit and other increment raises paid to regular State 
employees, a clerk of superior court shall receive as longevity pay an amount 
equal to four and eight-tenths percent (4.8%) of the clerk’s annual salary 
payable monthly after five years of service, nine and six-tenths percent (9.6%) 
after 10 years of service, fourteen and four-tenths percent (14.4%) after 15 
years of service, and nineteen and two-tenths percent (19.2%) after 20 years of 
service. Service shall mean service in the elective position of clerk of superior 
court, as an assistant clerk of court and as a supervisor of clerks of superior 
court with the Administrative Office of the Courts and shall not include service 
as a deputy or acting clerk. Service shall also mean service as a justice or judge 
of the General Court of Justice or as a district attorney. (1965, c. 310, s. 1; 1967, 
C..0917 S102 1969 Gell S6ns, 3019 leero 71 (Sse ee Oromo Ui soe lees oman 
©, 956.8, 73-1975, 2nd Sess: ¢, 983s. 1121977,,c 802..6.42:1977 22nd Sessc. 
1136;.s. 13; 1979; ¢2 838.5. 852 1979, 2nd Sess. cs1137,s. 1231981 (¢,964.5.414° 
e. 1127, 8.12; 1983,,c. 761, ss. 200, 247,249: 1983 (Rea isesss1984)-ca1034. 
ss. 86, 87; c. 1109, s. 13.1; 1985, c. 479, s. 211; c. 689, s. 3; c. 698, s. 10(c); 1985 
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(Reg. Sess., 1986), c. 1014, s. 34; 1987, c. 738, s. 20; 1987 (Reg. Sess., 1988), c. 
Wsoncol4 rcs 1100 4ss. 16(a), 177.1989; ¢. 752, 8. 31j:c.799; s; 27€a); 1991 (Reg: 
messi 992)) cv 900; 5: 403:c: 1039, \s. 21; 1993, c. 321, 's.57(a); 1993 (Reg. Sess., 
HOOD) oe (69) sa) LOlay 1096) 2nd Ex. Sess5:c. 18)s, 28:4 1997-443.) s. 33.9; 
BUYS loan Gs ial 009-2316 1s:) 28.4; 2000-67; si 26:4: 2000-140,).s.'.93:1(b); 
2001-424, ss. 12.2(b), 32.5; 2004-124, s. 31.5(b).) 


Editor’s Note. — 

Session Laws 2003-284, s. 30.5, as amended 
by Session Laws 2004-124, s. 31.5(a), provides: 
“For the 2003-2004 fiscal year, the compensa- 
tion of clerks of superior court shall remain as 
set forth in G.S. 7A-101(a).” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 


during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 31.5(b), effective July 1, 2004, 
rewrote all of the “Annual Salary” dollar 
amounts in subsection (a). 


§ 7A-102. Assistant and deputy clerks; appointment; num- 
ber; salaries; duties. 


(a) The numbers and salaries of assistant clerks, deputy clerks, and other 
employees in the office of each clerk of superior court shall be determined by 
the Administrative Officer of the Courts after consultation with the clerk 
concerned. All personnel in the clerk’s office are employees of the State. The 
clerk appoints the assistants, deputies, and other employees in the clerk’s 
office to serve at his or her pleasure. Assistant and deputy clerks shall take the 
oath of office prescribed for clerks of superior court, conformed to the office of 
assistant or deputy clerk, as the case may be. Except as provided by subsection 
(c2) of this section, the job classifications and related salaries of each employee 
within the office of each superior court clerk shall be subject to the approval of 
the Administrative Officer of the Courts after consultation with each clerk 
concerned and shall be subject to the availability of funds appropriated for that 
purpose by the General Assembly. 

(b) An assistant clerk is authorized to perform all the duties and functions 
of the office of clerk of superior court, and any act of an assistant clerk is 
entitled tc the same faith and credit as that of the clerk. A deputy clerk is 
authorized to certify the existence and correctness of any record in the clerk’s 
office, to take the proofs and examinations of the witnesses touching the 
execution of a will as required by G.S. 31-17, and to perform any other 
ministerial act which the clerk may be authorized and empowered to do, in his 
own name and without reciting the name of his principal. The clerk is 
responsible for the acts of his assistants and deputies. With the consent of the 
clerk of superior court of each county and the consent of the presiding judge in 
any proceeding, an assistant or deputy clerk is authorized to perform all the 
duties and functions of the office of the clerk of superior court in another county 
in any proceeding in the district or superior court that has been transferred to 
that county from the county in which the assistant or deputy clerk is employed. 

(c) Notwithstanding the provisions of subsection (a), the Administrative 
Officer of the Courts shall establish an incremental salary plan for assistant 
clerks and for deputy clerks based on a series of salary steps corresponding to 
the steps contained in the Salary Plan for State Employees adopted by the 
Office of State Personnel, subject to a minimum and a maximum annual salary 
as set forth below. On and after July 1, 1985, each assistant clerk and each 
deputy clerk shall be eligible for an annual step increase in his salary plan 
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based on satisfactory job performance as determined by each clerk. Notwith- 
standing the foregoing, if an assistant or deputy clerk’s years of service in the 
office of superior court clerk would warrant an annual salary greater than the 
salary first established under this section, that assistant or deputy clerk shall 
be eligible on and after July 1, 1984, for an annual step increase in his salary 
plan. Furthermore, on and after July 1, 1985, that assistant or deputy clerk 
shall be eligible for an increase of two steps in his salary plan, and shall remain 
eligible for a two-step increase each year as recommended by each clerk until 
that assistant or deputy clerk’s annual salary corresponds to his number of 
years of service. Any person covered by this subsection who would not receive 
a step increase in fiscal year 1995-96 because that person is at the top of the 
salary range as it existed for fiscal year 1994-95 shall receive a salary increase 
to the maximum annual salary provided by subsection (c1) of this section. 
(cl) A full-time assistant clerk or a full-time deputy clerk, and up to one 
full-time deputy clerk serving as head bookkeeper per county, shall be paid an 
annual salary subject to the following minimum and maximum rates: 


Assistant Clerks and Head Bookkeeper Annual Salary 


Minimum $27,515 
Maximum 47,626 
Deputy Clerks Annual Salary 
Minimum $23,565 
Maximum 36,934. 


(c2) The clerk of superior court may appoint assistant clerks, deputy clerks, 
and a head bookkeeper and set their salaries above the minimum rate 
established for the positions by subsection (c1) of this section if, in the clerk’s 
discretion, (i) the needs of the clerk’s office would be best served by an 
appointment above the minimum rate, (ii) the appointee’s skills and experi- 
ence support the higher rate, and (iii) the Administrative Office of the Courts 
certifies that there are sufficient funds available. 

(d) Full-time assistant clerks, licensed to practice law in North Carolina, 
who are employed in the office of superior court clerk on and after July 1, 1984, 
and full-time assistant clerks possessing a masters degree in business admin- 
istration, public administration, accounting, or other similar discipline from an 
accredited college or university who are employed in the office of superior court 
clerk on and after July 1, 1997, are authorized an annual salary of not less 
than three-fourths of the maximum annual salary established for assistant 
clerks; the clerk of superior court, with the approval of the Administrative 
Office of the Courts, may establish a higher annual salary but that salary shall 
not be higher than the maximum annual salary established for assistant 
clerks. Full-time assistant clerks, holding a law degree from an accredited law 
school, who are employed in the office of superior court clerk on and after July 
1, 1984, are authorized an annual salary of not less than two-thirds of the 
maximum annual salary established for assistant clerks; the clerk of superior 
court, with the approval of the Administrative Office of the Courts, may 
establish a higher annual salary, but the entry-level salary may not be more 
than three-fourths of the maximum annual salary established for assistant 
clerks, and in no event may be higher than the maximum annual salary 
established for assistant clerks. Except as provided by subsection (c2) of this 
section, the entry-level annual salary for all other assistant and deputy clerks 
employed on and after July 1, 1984, shall be at the minimum rates as herein 
established. 

(e) Aclerk of superior court may apply to the Director of the Administrative 
Office of the Courts to enter into contracts with local governments for the 
provision by the State of services of assistant clerks, deputy clerks, and other 
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employees in the office of each clerk of superior court pursuant to G:S. 
153A-212.1 or G.S. 160A-289.1. 

(f) The Director of the Administrative Office of the Courts may provide 
assistance requested pursuant to subsection (e) of this section only upon a 
showing by the senior resident superior court judge, supported by facts, that 
the overwhelming public interest warrants the use of additional resources for 
the speedy disposition of cases involving drug offenses, domestic violence, or 
other offenses involving a threat to public safety. 

(g) The terms of any contract entered into with local governments pursuant 
to subsection (e) of this section shall be fixed by the Director of the Adminis- 
trative Office of the Courts in each case. Nothing in this section shall be 
construed to obligate the General Assembly to make any appropriation to 
implement the provisions of this section or to obligate the Administrative 
Office of the Courts to provide the administrative costs of establishing or 
maintaining the positions or services provided for under this section. Further, 
nothing in this section shall be construed to obligate the Administrative Office 
of the Courts to maintain positions or services initially provided for under this 
SeerGimciliy) (AC, LlowstooO F. hth. se ©. .Loes. bo; Code. s. (0, 1899 c 235, ss. 
2, 3; Rev., ss. 898-900; 1921, c. 32, ss. 1-3; C.S., ss. 934(a)-934(c), 935-937; 1951, 
Clo oesowl 2 1959 ¢, 1297: 1963, c., 11187, 19656426426; 3L0NS: 1: 1971, ¢, 363; 
S.2, 1973, c. 678; 1983 (Res. Sess., 1984), c. 1034, ss..88, 89; 1985, c. 479, s. 212: 
c. 757, s. 190; 1985 (Reg. Sess., 1986), c. 1014, s. 35; 1987, c. 738, s. 21(a); 1987 
(Reg. Sess., 1988), c. 1086, s. 15; 1989, c. 445; c. 752, s. 32; 1991 (Reg. Sess., 
1992), c. 900, ss. 42, 119; 1993, c. 321, ss. 58, 59; 1993 (Reg. Sess., 1994), c. 769, 
Someetieel 2, 1995, C.o0 1, s.0(a), (bo); 1996.2nd Mx. Sess., c.18,35.128.5; 
1997-443, ss. 33.12, 33.10(b); 1998-158, s. 8(b); 1999-237, s. 28.5; 2000-67, ss. 
15.4(b), 26.5; 2001-424, s. 32.6; 2003-284, s. 30.14B; 2004-124, s. 31.6(b).) 


Editor’s Note. — 

Session Laws 2003-284, s. 30.6, as amended 
by Session Laws 2004-124, s. 31.6(a), provides: 
“For the 2003-2004 fiscal year, the compensa- 
tion of assistant and deputy clerks of superior 
court shall remain as set forth in G.S. 7A- 
102(c1), except that there shall be awarded to 
each clerk not receiving a statutory step in- 
crease a compensation bonus for the 2003-2004 
fiscal year as authorized in this Part [Part XXX 
of Session Laws 2003-284].” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-124, s. 31.6(b), effective 
July 1, 2004, substituted “27,515” for “26, 515,” 
“A, 626 10” 46.464, -2o, 0605 Hor 22,505, and 
“36,934” for “35,934” under the heading “An- 
nual Salary” in subsection (cl). 
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SUBCHAPTER IV. DISTRICT COURT DIVISION OF THE 
GENERAL COURT OF JUSTICE. 


ARTICLE 13. 


Creation and Organization of the District Court Division. 


§ 7A-130. Creation of district court division and district 
court districts; seats of court. 


Editor’s Note. — Session Laws 2004-186, s. and training for district court judges in han- 
20.1, provides: “The North Carolina Supreme dling civil and criminal domestic violence 
Court is respectfully requested to adopt rules cases.” 
establishing minimum standards of education 


§ 7A-133. Numbers of judges by districts; numbers of mag- 
istrates and additional seats of court, by coun- 
ties. 


(a) Each district court district shall have the numbers of judges as set forth 
in the following table: 


District Judges County 


ul 5 Camden 
Chowan 
Currituck 
Dare 
Gates 
Pasquotank 
Perquimans 
2, 4 Martin 
Beaufort 
Tyrrell 
Hyde 
Washington 
Pitt 
Craven 
Pamlico 
Carteret 
4 8 Sampson 
Duplin 
Jones 
Onslow 
5 8 New Hanover 
Pender 
Halifax 
Northampton 
Bertie 
Hertford 
7 i Nash 


3A 
3B 


OU On 


6A 
6B 


Co bo 
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District 


15A 
15B 


16A 
16B 
17A 
17B 
18 


19A 
19B 


19C 
20 


21 
22 


23 
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Judges County 

Edgecombe 
Wilson 

6 Wayne 
Greene 
Lenoir 

4 Granville 


ee)  - OD o> © 


bo Ol 


aN 
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(part of Vance 
see subsection (b)) 
Franklin 
Person 
Caswell 
Warren 
(part of Vance 
see subsection (b)) 
Wake 
Harnett 
Johnston 
Lee 
Cumberland 
Bladen 
Brunswick 
Columbus 
Durham 
Alamance 
Orange 
Chatham 
Scotland 
Hoke 
Robeson 
Rockingham 
Stokes 
Surry 
Guilford 
Cabarrus 
Montgomery 
Moore 
Randolph 
Rowan 
Stanly 
Union 
Anson 
Richmond 
Forsyth 
Alexander 
Davidson 
Davie 
Iredell 
Alleghany 
Ashe 
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District Judges County 


Wilkes_ 
Yadkin 

24 4 Avery 
Madison 
Mitchell 
Watauga 
Yancey 

25 8 Burke 
Caldwell 
Catawba 

26 iy Mecklenburg 

27A 6 Gaston 

27B 4 Cleveland 
Lincoln 

28 6 Buncombe 

29 t Henderson 
McDowell 
Polk 
Rutherford 
Transylvania 

30 5 Cherokee 
Clay 
Graham 
Haywood 
Jackson 
Macon 
Swain. 


(b) For district court districts of less than a whole county, or with part or all 
of one county with part of another, the composition of the district is as follows: 
(1) District Court District 9 consists of Franklin and Granville Counties 
and the remainder of Vance County not in District Court District 9B. 
(2) District Court District 9B consists of Warren County and East Hend- 
erson I, North Henderson I, North Henderson II, Middleburg, Towns- 

ville, and Williamsboro Precincts of Vance County. 

Precinct boundaries as used in this section for Vance County are those shown 
on maps on file with the Legislative Services Office on May 1, 1991, and for 
other counties are those reported by the United States Bureau of the Census 
under Public Law 94-171 for the 1990 Census in the IVTD Version of the 
TIGER files. 

(b1) The qualified voters of District Court District 11 shall elect all eight 
judges established for the District in subsection (a) of this section, but only 
persons who reside in Johnston County may be candidates for five of the 
judgeships, only persons who reside in Harnett County may be candidates for 
two of the judgeships, and only persons who reside in Lee County may be 
candidates for the remaining judgeship. 

(c) Each county shall have the numbers of magistrates and additional seats 
of district court, as set forth in the following table: 
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Additional 
Magistrates Seats of 

Camden I: Sg 

Chowan 2 3 

Currituck il 4 

Dare 3 8 

Gates 2 3 

Pasquotank 3 D 

Perquimans 2 4 

Martin 4 8 

Beaufort 4 8 

Tyrrell 1 3 

Hyde 2 4 

Washington 3 4 

Pitt 10 1? Farmville 
Ayden 

Craven i 10 Havelock 

Pamlico 2 4 

Carteret a 8 

Sampson 6 8 

Duplin 8 iB 

Jones 2 3 

Onslow 8 14 

New Hanover 6 11 

Pender 4 6 

Halifax 9 14 Roanoke 
Rapids, 
Scotland Neck 

Northampton 5 fi 

Bertie 4 6 

Hertford 5 fi 

Nash i 10 Rocky Mount 

Edgecombe 4 7 Rocky Mount 

Wilson 4 7 

Wayne 5 12 Mount Olive 

Greene 2 4 

Lenoir 4 10 La Grange 

Granville 3 7 

Vance 5 6 

Warren $ 5 

Franklin 3 fi 

Person 3 4 

Caswell 2 5 

Wake 12 on Apex, 
Wendell, 
Fuquay- 
Varina, 
Wake Forest 

Harnett if 11 Dunn 
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Additional 
Magistrates Seats of 

Johnston 10 We Benson, 
Clayton, 
Selma 

Lee 4 6 

Cumberland 10 19 

Bladen 4 6 

Brunswick 4 9 

Columbus 6 10 Tabor City 

Durham 8 13 

Alamance ul aL Burlington 

Orange 4 11 Chapel Hill 

Chatham 3 9 Siler City 

Scotland 3 5) 

Hoke 4 5 

Robeson 8 16 Fairmont, 
Maxton, 
Pembroke, 
Red Springs, 
Rowland, 
St. Pauls 

Rockingham 4 9 Reidsville, 
Eden, 
Madison 

Stokes 2 5 

Surry 5 9 Mt. Airy 

Guilford 20 Pat High Point 

Cabarrus 5 9 Kannapolis 

Montgomery 2 4 

Randolph 5 10 _— Liberty 

Rowan 5 10 

Stanly 9) 6 

Union 4 i 

Anson 4 6 

Richmond 5 6 Hamlet 

Moore 5) 8 Southern 
Pines 

Forsyth 3 15 Kernersville 

Alexander 2 4 

Davidson 7 10 Thomasville 

Davie 2 4 

Iredell 4 9 Mooresville 

Alleghany ih 2 

Ashe 3 4 

Wilkes 4 6 

Yadkin 3 5 

Avery 3 i) 

Madison 4 5 
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Additional 

Magistrates Seats of 

Mitchell 5 4 

Watauga 4 6 

Yancey 2, 4 

Burke 4 yi 

Caldwell 4 i 

Catawba 6 10 Hickory 

Mecklenburg Ms) 28 

Gaston 11 22 

Cleveland 5 8 

Lincoln 4 a 

Buncombe 6 15) 

Henderson 4 i 

McDowell 3 6 

Polk 3 4 

Rutherford 6 8 

Transylvania 2 4 

Cherokee 3 4 

Clay Il By 

Graham 2 3 

Haywood 5 7 Canton 

Jackson 3 5 

Macon 3 5 

Swain 2 4 


(LoGaN 0.s..121967,c469 1s: 8: 1969\-cy 1190; gs: 10:.c711254-51971er377. 
Sree acon (295405841) 842°.843. 865, 866,°898; 1973, cc) 132) 373, 483; ci 838, 
Selibeerinyo 20075) c OoG4sses, 10,1977, cee l2i 122: eh 678, Ss! 2; c: 9476. 1; 
Catial sea o. 1977) 2nd Sess:,'c. 1238, 5s) 3:'c. 124388. 3,6; 1979, c. 4657. 
605,69. 117, 118; c- 1072, ss. 2; 3; 1979, 2nd Sess., c. 1221, s. 2: 1981, c. 964, s. 
4; 1983, c. 881, s. 5; 1983 (Reg. Sess., 1984), c. 1109, s. 5; 1985, c. 698, ss. 7(a), 
12; 1985 (Reg. Sess., 1986), c. 1014, s. 222; 1987, c. 738, ss. 126(a), 130(a); 1987 
(Reg. Sess., 1988), c. 1056, s. 4; c. 1075; c. 1100, s. 17.2(a); 1989, c. 795, s. 23(a), 
Opa) toot Cc. (42, ss..1112(4):--1993) ¢. 321; ss. 200.4(e), 200.6(a), (d); 1993 
(Reg. Sess., 1994), c. 769, s. 24.9; 1995, c. 507, s. 21.1(c); 1995 (Reg. Sess., 
1996), c. 589, s. 2(a); 1996, 2nd Ex. Sess., c. 18, ss. 22.4, 22.7(a); 1997-443, ss. 
18.12(a), 18.13; 1998-212, ss. 16.11, 16.16(a); 1998-217, s. 67.3(a); 1999-237, ss. 
17.4, 17.6(a); 2000-67, ss. 15.2, 15.3(a); 2001-400, s. 1; 2001-424, ss. 22.16, 
22.17(a); 2003-284, s. 13.8; 2004-124, ss. 14.1(a), 14.6(e).) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 14.1(b), effective 
July 1, 2004, provides: “The Administrative 
Office of the Courts shall evaluate the need for 
magistrates across the State and shall reexam- 
ine the caseload formula it uses to assign pri- 
ority to that need, considering county popula- 
tion, warrant workload, and automation levels. 


The Administrative Office of the Courts shall 
report its findings to the General Assembly by 
March 15, 2005.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 
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Session Laws 2004-124, s. 14.6(f) and (g) 
provides: “(f) The Governor shall appoint the 
additional district court judges for Districts 5, 
21, and 29 authorized by subsection (e) of this 
section, and those judges’ successors shall be 
elected in the 2006 general election for four- 
year terms commencing on the first Monday in 
December 2006. 

“The district court judge for the additional 
judgeship in District 17B, as authorized by 
subsection (e) of this section, shall be elected in 
the 2004 general election in the same manner 
as provided for in G.S. 163-329 to serve a 
four-year term beginning the first Monday in 
December 2004, and no vacancy exists before 
that date. 

“(g) Subsection (e) of this section is effective 


2004 INTERIM SUPPLEMENT 


§7A-171 


when it becomes law, except that the terms of 
the judges appointed by the Governor pursuant 
to subsection (f) of this section begin on Decem- 
ber 15, 2004.” 

Effect of Amendments. — 

Session Laws 2004-124, s. 14.1(a), effective 
July 1, 2004, in subsection (c), substituted “4” 
for “3” in the “Max.” column for Davie County; 
and substituted “5” for “4” in the “Max.” column 
for Macon County. 

Session Laws 2004-124, s. 14.6(h), effective 
July 20, 2004, in subsection (a), substituted “8” 
for “7” under “Judges” for District 5, substituted 
“4” for “3” under “Judges” for District 17B, 
substituted “9” for “8” under “Judges” for Dis- 
trict 21, and substituted “7” for “6” under 
“Judges” for District 6. 


ARTICLE 16. 
Magistrates. 


§ TA-171. (Effective January 1, 2005, contingent upon cer- 
tification of approval of constitutional amend- 
ment) Numbers; appointment and terms; va- 
cancies. 


(a) The General Assembly shall establish a minimum and a maximum quota 
of magistrates for each county. In no county shall the minimum quota be less 
than one. The number of magistrates in a county, within the quota set by the 
General Assembly, is determined by the Administrative Office of the Courts 
after consultation with the chief district court judge for the district in which 
the county is located. 

(al) The initial term of appointment for a magistrate is two years and 
subsequent terms shall be for a period of four years. The term of office begins 
on the first day of January of the odd-numbered year after appointment. The 
service of an individual as a magistrate filling a vacancy as provided in 
subsection (d) of this section does not constitute an initial term. For purposes 
of this section, any term of office for a magistrate who has served a two-year 
term is for four years even if the two-year term of appointment was before the 
effective date of this section, the term is after a break in service, or the term is 
for appointment in a different county from the county where the two-year term 
of office was served. 

(b) Not earlier than the Tuesday after the first Monday nor later than the 
third Monday in December of each even-numbered year, the clerk of the 
superior court shall submit to the senior regular resident superior court judge 
of the district or set of districts as defined in G.S. 7A-41.1(a) in which the 
clerk’s county is located the names of two (or more, if requested by the judge) 
nominees for each magisterial office for the county for which the term of office 
of the magistrate holding that position shall expire on December 31 of that 
year. Not later than the fourth Monday in December, the senior regular 
resident superior court judge shall, from the nominations submitted by the 
clerk of the superior court, appoint magistrates to fill the positions for each 
county of the judge’s district or set of districts. 

(c) If an additional magisterial office for a county is approved to commence 
on January 1 of an odd-numbered year, the new position shall be filled as 
provided in subsection (b) of this section. If the additional position takes effect 
at any other time, it is to be filled as provided in subsection (d) of this section. 
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G.S. 7A-171 is set out twice. See notes 


(d) Within 30 days after a vacancy in the office of magistrate occurs the clerk 
of superior court shall submit to the senior regular resident superior court 
judge the names of two (or more, if so requested by the judge) nominees for the 
office vacated. Within 15 days after receipt of the nominations the senior 
regular resident superior court judge shall appoint from the nominations 
received a magistrate who shall take office immediately and shall serve until 
December 31 of the even-numbered year, and thereafter the position shall be 
filled as provided in subsection (b) of this section. (1965, c. 310, s. 1; 1967, c. 
Doles lo elo (tes) O4.-s- 1: 19735; cs, 003,'s, 27 1977, ¢) 945. ss.'3, 4: 1987 (Reg. 


Sess., 1988), c. 1037, s. 17; 2004-128, s. 19.) 


Section Set Out Twice. — The section 
above is contingently effective January 1, 2005. 
For the section as in effect until January 1, 
2005, see the main volume. 

Editor’s Note. — Session Laws 2004-128, 
ss. 17 and 18, provide: “Section 17. The amend- 
ment set out in Section 16 of this act shall be 
submitted to the qualified voters of the State at 
the general election in November 2004, which 
election shall be conducted under the laws then 
governing elections in the State. Ballots, voting 
systems, or both may be used in accordance 
with Chapter 163 of the General Statutes. The 
question to be used in the voting systems and 
ballots shall be: 

“[] FOR [] AGAINST 

“Constitutional amendment to provide for 
the first termof office for magistrates of the 
General Court of Justice to be two years and for 
subsequent terms to be four years. 

“Section 18. If a majority of the votes cast on 
the question are in favor of the amendment set 
out in Section 16 of this act, the State Board of 
Elections shall certify the amendment to the 
Secretary of State, who shall enroll the amend- 
ment so certified among the permanent records 
of that office. The amendment becomes effective 
January 1, 2005.” 


Session Laws 2004-128, s. 20, provides that s. 
19 of the act becomes effective January 1, 2005, 
but only upon voter approval of the constitu- 
tional amendment to N.C. Const. art. IV, § 10, 
proposed in s. 16 of the act, and is applicable to 
appointments that take effect after January 1, 
2005. 

Effect of Amendments. — Session Laws 
2004-128, s. 19, added the last sentence of 
subsection (a); added subsection (al); in the 
first sentence of subsection (b), substituted “the 
clerk’s” for “his,” deleted “in the minimum 
quota established” following “each magisterial 
office,” and added “for which the term of office of 
the magistrate holding that position shall ex- 
pire on December 31 of that year” at the end; in 
the second sentence of subsection (b), substi- 
tuted “positions” for “minimum quota estab- 
lished” and substituted “the judge’s” for “his”; 
deleted the last sentence of subsection (b); 
rewrote subsection (c); and substituted “until 
December 31 of the even-numbered year, and 
thereafter the position shall be filled as pro- 
vided in subsection (b) of this section” for “for 
the remainder of the unexpired term” in sub- 
section (d). See editor’s notes for contingent 
effective date and applicability. 


§ 7A-171.1. Duty hours, salary, and travel expenses within 


county. 


(a) The Administrative Officer of the Courts, after consultation with the 
chief district judge and pursuant to the following provisions, shall set an 


annual salary for each magistrate. 


(1) A full-time magistrate shall be paid the annual salary indicated in the 
table set out in this subdivision. A full-time magistrate is a magistrate 
who is assigned to work an average of not less than 40 hours a week 
during the term of office. The Administrative Officer of the Courts 
shall designate whether a magistrate is full-time. Initial appointment 
shall be at the entry rate. A magistrate’s salary shall increase to the 
next step every two years on the anniversary of the date the 
magistrate was originally appointed for increases to Steps 1 through 
3, and every four years on the anniversary of the date the magistrate 
was originally appointed for increases to Steps 4 through 6. 
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Table of Salaries of Full-Time Magistrates 


Step Level Annual Salary 
Entry Rate $27,889 
Step 1 30,525 
Step 2 B19) viel y) 
Step 3 SO.093 
Step 4 BLIS2 
Step 5 43,789 
Step 6 48,036. 


(2) A part-time magistrate is a magistrate who is assigned to work an 
average of less than 40 hours of work a week during the term, except 
that no magistrate shall be assigned an average of less than 10 hours 
of work a week during the term. A part-time magistrate is included, in 
accordance with G.S. 7A-170, under the provisions of G.S. 135-1(10) 
and G.S. 135-40.2(a). The Administrative Officer of the Courts desig- 
nates whether a magistrate is a part-time magistrate. A part-time 
magistrate shall receive an annual salary based on the following 
formula: The average number of hours a week that a part-time 
magistrate is assigned work during the term shall be multiplied by 
the annual salary payable to a full-time magistrate who has the same 
number of years of service prior to the beginning of that term as does 
the part-time magistrate and the product of that multiplication shall 
be divided by the number 40. The quotient shall be the annual salary 
payable to that part-time magistrate. 

(3) Notwithstanding any other provision of this subsection, a magistrate 
who is licensed to practice law in North Carolina or any other state 
shall receive the annual salary provided in the Table in subdivision (1) 
of this subsection for Step 4. 

(al) Notwithstanding subsection (a) of this section, the following salary 
provisions apply to individuals who were serving as magistrates on June 30, 
1994: 

(1) The salaries of magistrates who on June 30, 1994, were paid at a 
salary level of less than five years of service under the table in effect 
that date shall be as follows: 


Less than 1 year of service SIDT3I5, 
I or more but less than 3 years of service 23,389 
3 or more but less than 5 years of service 25,530. 


Upon completion of five years of service, those magistrates shall 
receive the salary set as the Entry Rate in the table in subsection (a). 
(2) The salaries of magistrates who on June 30, 1994, were paid at a 
salary level of five or more years of service shall be based on the rates 

set out in subsection (a) as follows: 


Salary Level Salary Level 
on June 30, 1994 on July 1, 1994 
5 or more but less than 7 years of service Entry Rate 
7 or more but less than 9 years of service Step 1 
9 or more but less than 11 years of service Step 2 
Il or more years of service Step 3 


Thereafter, their salaries shall be set in accordance with the 
provisions in subsection (a). 

(3) The salaries of magistrates who are licensed to practice law in North 

Carolina shall be adjusted to the annual salary provided in the table 
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in subsection (a) as Step 4, and, thereafter, their salaries shall be set 
in accordance with the provisions in subsection (a). 

(4) The salaries of “part-time magistrates” shall be set under the formula 
set out in subdivision (2) of subsection (a) but according to the rates 
set out in this subsection. 

(a2) The Administrative Officer of the Courts shall provide magistrates with 
longevity pay at the same rates as are provided by the State to its employees 
subject to the State Personnel Act. 

(b) Notwithstanding G.S. 138-6, a magistrate may not be reimbursed by the 
State for travel expenses incurred on official business within the county in 
which the magistrate resides. (1977, c. 945, s. 5; 1979, c. 838, s. 84; c. 991; 1979, 
pucpsecs ne, 113 7sisy 115 1981,1c09148.1* 6.11278. 11: L9S3se: 16152199: c: 
923, s. 217; 1983 (Reg. Sess., 1984), c. 1034, ss. 84, 211; 1985, 65479. s. 210: c. 
698, ss. 13(a), (b) (14); 791, s. 39.1; 1985 (Reg. Sess., 1936)5 cs 1014. ss2 36) 
223(a); 1987, c. 564, s. 12; c. 738, ss. 22, 34; 1987 (Reg. Sess., 1988), c. 1086, s. 
16; 1989, c. 752, s. 33; 1991, c. 742, s. 14(a); 1991 (Reg. Sess., 1992), c. 900, ss. 
41, 43; c. 1044, s. 9.1; 1993, c. 321, s. 60; 1993 (Reg. Sess., 1994), c. 769, s. 
7.13(b), (c); 1995, c. 507, s. 7.7(a), (b); 1996, 2nd Ex. Sess., c. 18, s. 28.6(a), (b); 
1999-237, ss. 28.6(a), (b); 2000-67, s. 26.6; 2001-424, s. 32.7: 2004-124, s. 


31.7(b).) 


Editor’s Note. — 

Session Laws 2003-284, s. 30.7, as amended 
by Session Laws 2004-124, s. 31.7(a), provides: 
“For the 2003-2004 fiscal year, the compensa- 
tion of magistrates shall remain as set forth in 
G.S. 7A-171.1, except that there shall be 
awarded to each magistrate not receiving a 
statutory step increase a compensation bonus 
for the 2003-2004 fiscal year as authorized in 
this Part [Part XXX of Session Laws 2003- 
284].” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 31.7(b), effective July 1, 2004, in 
subsection (a), rewrote the amounts listed un- 
der “Annual Salary” in subdivision (1), and 
rewrote subdivision (3); and in subdivision 
(ati esubstituved! (°22°325 s for) &21,325,” 
“23,389” for “22,389,” and “25,530” for “24,530” 
in the list of salaries of magistrates. 


ARTICLE 19. 


Small Claim Actions in District Court. 


§ 7A-210. Small claim action defined. 


For purposes of this Article a small claim action is a civil action wherein: 
(1) The amount in controversy, computed in accordance with G.S. 7A-243, 
does not exceed five thousand dollars ($5,000); and 
(2) The only principal relief prayed is monetary, or the recovery of specific 
personal property, or summary ejectment, or any combination of the 
foregoing in properly joined claims; and 
(3) The plaintiff has requested assignment to a magistrate in the manner 


provided in this Article. 


The seeking of the ancillary remedy of claim and delivery or an order from 
the clerk of superior court for the relinquishment of property subject to a lien 
pursuant to G.S 44A-4(a) does not prevent an action otherwise qualifying as a 
small claim under this Article from so qualifying. (1965, c. 310, s. 1; 1973, ¢. 
Peel Loi oc l44 5 sly bOSd fe. 555,'s) 1s 1985, e7329%c..655, "6. 1.1989; 
Perse aStal el Oy cal Osea. boa, Sola); 1999-4116); 1 2004-128) 92:1.) 


pet 


§7A-246 


Effect of Amendments. — Session Laws 
2004-128, s. 1, effective October 1, 2004, and 
applicable to actions filed on or after that date, 
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substituted “five thousand dollars ($5,000)” for 
“four thousand dollars ($4,000)” in subdivision 


(1). 


SUBCHAPTER V. JURISDICTION AND POWERS OF THE 
TRIAL DIVISIONS OF THE GENERAL COURT OF JUSTICE. 


ARTICLE 20. 
Original Civil Jurisdiction of the Trial Divisions. 


§ 7A-246. Special proceedings; exceptions; guardianship 
and trust administration. 


CASE NOTES 


Attorney-Client Privilege. — When the 
State sought the production of a deceased cli- 
ent’s statements to his attorney in a murder 
investigation, and the State did not convene an 


court, which was the proper court to hear a 
“special proceeding,” under G.S. 7A-246, and it 
could, to accommodate the exigent circum- 
stances presented, hear the matter. In re Inves- 


investigative grand jury under G.S. 15A-623(h) 
or strictly comply with G.S. 1A-1, Rule 3, it 
nonetheless filed its petition in the superior 


ARTICLE 22. 


Jurisdiction of the Trial Divisions in Criminal Actions. 


tigation of the Death of Miller, 357 N.C. 316, 
584 S.E.2d 772, 2003 N.C. LEXIS 831 (2003). 


§ 7A-271. Jurisdiction of superior court. 


(a) The superior court has exclusive, original jurisdiction over all criminal 
actions not assigned to the district court division by this Article, except that the 
superior court has jurisdiction to try a misdemeanor: 

(1) Which is a lesser included offense of a felony on which an indictment 
has been returned, or a felony information as to which an indictment 
has been properly waived; or 

(2) When the charge is initiated by presentment; or 

(3) Wicanney be properly consolidated for trial with a felony under G.S. 
15A- ; 

(4) To which a plea of guilty or nolo contendere is tendered in lieu of a 
felony charge; or 

(5) When a misdemeanor conviction is appealed to the superior court for 
pie de novo, to accept a guilty plea to a lesser included or related 
charge. 

(b) Appeals by the State or the defendant from the district court are to the 
superior court. The jurisdiction of the superior court over misdemeanors 
appealed from the district court to the superior court for trial de novo is the 
same as the district court had in the first instance, and when that conviction 
resulted from a plea arrangement between the defendant and the State 
pursuant to which misdemeanor charges were dismissed, reduced, or modified, 
to try those charges in the form and to the extent that they subsisted in the 
district court immediately prior to entry of the defendant and the State of the 
plea arrangement. 

(c) When a district court is established in a district, any superior court judge 
presiding over a criminal session of court shall order transferred to the district 
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court any pending misdemeanor which does not fall within the provisions of 
subsection (a), and which is not pending in the superior court on appeal from 
a lower court. 

(d) The criminal jurisdiction of the superior court includes the jurisdiction to 
dispose of infractions only in the following circumstances: 

(1) If the infraction is a lesser-included violation of a criminal action 
properly before the court, the court must submit the infraction for the 
jury’s consideration in factually appropriate cases. 

(2) If the infraction is a lesser-included violation of a criminal action 
properly before the court, or if it is a related charge, the court may 
accept admissions of responsibility for the infraction. A proper plead- 
ing for the criminal action is sufficient to support a finding of 
responsibility for the lesser-included infraction. 

(e) The superior court has exclusive jurisdiction over all hearings held 
pursuant to G.S. 15A-1345(e) where the district court had accepted a defen- 
dant’s plea of guilty or no contest to a felony under the provisions of G.S. 
TA-272(c), except that the district court shall have jurisdiction to hear these 
matters with the consent of the State and the defendant. (1965, c. 310, s. 1; 
Boonmonod tes 624 21909, Call 90. Ss. Zoned 1971.6. 371, 8. lo; 1977, c. Tiss. 
6; 1979, 2nd Sess., c. 1328, s. 2; 1985, c. 764, s. 15; 1985 (Reg. Sess., 1986), c. 


852, s. 17; 2004-128, s. 2.) 


Effect of Amendments. — Session Laws 
2004-128, s. 2, effective July 26, 2004, added 
subsection (e). 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Appeal of District Court’s Judgment Re- 
voking Probation. — Defendant was re- 
quired to appeal the district court’s judgment 
revoking his probation to the superior court 
before he was allowed to appeal that judgment 
to the court of appeals, and the court of appeals 
dismissed defendant’s appeal from the district 
court’s judgment because he had not appealed 
that judgment to the superior court. State v. 


Harless, 160 N.C. App. 78, 584 S.E.2d 339, 2003 
N.C. App. LEXIS 1669 (2003). 

When a district court revokes a defendant’s 
probation, that defendant’s appeal is to the 
superior court rather than the Court of Appeals 
of North Carolina; thus, G.S. 15A-1347, rather 
than G.S. 7A-272(d), governed defendant’s ap- 
peal of a probation revocation and the court of 
appeals lacked jurisdiction to hear the appeal. 
State v. Hooper, 358 N.C. 122, 591 S.E.2d 514, 
2004 N.C. LEXIS 12 (2004). 


§ 7A-272. Jurisdiction of district court; concurrent juris- 
diction in guilty or no contest pleas for certain 
felony offenses; appellate and appropriate re- 
lief procedures applicable. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Construction with G.S. 15A-1347. — Ap- 
peals procedure in G.S. 7A-272(d) prevail 
over the general rule of G.S. 15A-1347; 
therefore, after defendant’s felony probation 


was revoked in district court, defendant was 
allowed to appeal the case to the North 
Carolina Court of Appeals instead of a superior 
court. State v. Hooper, 158 N.C. App. 654, 
582 S.E.2d 331, 2003 N.C. App. LEXIS 1223 
(2003). 
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Jurisdiction over a District Court’s Re- 272(d), governed defendant’s appeal of a proba- 
vocation of Probation. — When a district tion revocation and the court of appeals lacked 
court revokes a defendant’s probation, that de- _ jurisdiction to hear the appeal. State v. Hooper, 
fendant’s appeal is to the superior court rather 358 N.C. 122, 591 S.E.2d 514, 2004 N.C. LEXIS 
than the Court of Appeals of North Carolina; 12 (2004). 
thus, G.S. 15A-1347, rather than G.S. 7A- 


SUBCHAPTER VI. REVENUES AND EXPENSES OF THE 
JUDICIAL DEPARTMENT. 


ARTICLE 27. 
Expenses of the Judicial Department. 


§ 7A-302. Counties and municipalities responsible for 
physical facilities. 


Legal Periodicals. — For article, “Local after Wood v. Guilford,” see 81 N.C.L. Rev. 2291 
Governments and the Public Duty Doctrine (2003). 


ARTICLE 28. 


Uniform Costs and Fees in the Trial Divisions. 


§ 7A-304. Costs in criminal actions. 


(a) In every criminal case in the superior or district court, wherein the 
defendant is convicted, or enters a plea of guilty or nolo contendere, or when 
costs are assessed against the prosecuting witness, the following costs shall be 
assessed and collected, except that when the judgment imposes an active 
prison sentence, costs shall be assessed and collected only when the judgment 
specifically so provides, and that no costs may be assessed when a case is 
dismissed. 

(1) For each arrest or personal service of criminal process, including 
citations and subpoenas, the sum of five dollars ($5:00), to be remitted 
to the county wherein the arrest was made or process was served, 
except that in those cases in which the arrest was made or process 
served by a law-enforcement officer employed by a municipality, the 
fee shall be paid to the municipality employing the officer. 

(2) For the use of the courtroom and related judicial facilities, the sum of 
twelve dollars ($12.00) in the district court, including cases before a 
magistrate, and the sum of thirty dollars ($30.00) in superior court, to 
be remitted to the county in which the judgment is rendered. In all 
cases where the judgment is rendered in facilities provided by a 
municipality, the facilities fee shall be paid to the municipality. Funds 
derived from the facilities fees shall be used exclusively by the county 
or municipality for providing, maintaining, and constructing ade- 
quate courtroom and related judicial facilities, including: adequate 
space and furniture for judges, district attorneys, public defenders 
and other personnel of the Office of Indigent Defense Services, 
magistrates, juries, and other court related personnel; office space, 
furniture and vaults for the clerk; jail and juvenile detention facilities; 
free parking for jurors; and a law library (including books) if one has 
heretofore been established or if the governing body hereafter decides 
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to establish one. In the event the funds derived from the facilities fees 
exceed what is needed for these purposes, the county or municipality 
may, with the approval of the Administrative Officer of the Courts as 
to the amount, use any or all of the excess to retire outstanding 
indebtedness incurred in the construction of the facilities, or to 
reimburse the county or municipality for funds expended in construct- 
ing or renovating the facilities (without incurring any indebtedness) 
within a period of two years before or after the date a district court is 
established in such county, or to supplement the operations of the 
General Court of Justice in the county. 

(3) For the retirement and insurance benefits of both State and local 
government law-enforcement officers, the sum of six dollars and 
twenty-five cents ($6.25), to be remitted to the State Treasurer. Fifty 
cents (506) of this sum shall be administered as is provided in Article 
12C of Chapter 143 of the General Statutes. Five dollars and seventy- 
five cents ($5.75) of this sum shall be administered as is provided in 
Article 12E of Chapter 143 of the General Statutes, with one dollar 
and twenty-five cents ($1.25) being administered in accordance with 
the provisions of G.S. 143-166.50(e). 

(3a) For the supplemental pension benefits of sheriffs, the sum of seventy- 
five cents (756) to be remitted to the Department of Justice and 
administered under the provisions of Article 12G of Chapter 143 of the 
General Statutes. 

(4) For support of the General Court of Justice, the sum of seventy-six 
dollars ($76.00) in the district court, including cases before a magis- 
trate, and the sum of eighty-three dollars ($83.00) in the superior 
court, to be remitted to the State Treasurer. For a person convicted of 
a felony in superior court who has made a first appearance in district 
court, both the district court and superior court fees shall be assessed. 
The State Treasurer shall remit the sum of one dollar and five cents 
($1.05) of each fee collected under this subdivision to the North 
Carolina State Bar for the provision of services described in G.S. 
7A-474.4, and ninety-five cents ($.95) of each fee collected under this 
subdivision to the North Carolina State Bar for the provision of 
services described in G.S. 7A-474.19. 

(5) For using pretrial release services, the district or superior court judge 
shall, upon conviction, impose a fee of fifteen dollars ($15.00) to be 
remitted to the county providing the pretrial release services. This 
cost shall be assessed and collected only if the defendant had been 
accepted and released to the supervision of the agency providing the 
pretrial release services. 

(6) For support of the General Court of Justice, for the issuance by the 
clerk of a report to the Division of Motor Vehicles pursuant to G.S. 
20-24.2, the sum of fifty dollars ($50.00), to be remitted to the State 
Treasurer. Upon a showing to the court that the defendant failed to 
appear because of an error or omission of a judicial official, a 
prosecutor, or a law-enforcement officer, the court shall waive this fee. 

(7) For the services of the State Bureau of Investigation laboratory 
facilities, the district or superior court judge shall, upon conviction, 
order payment of the sum of three hundred dollars ($300.00) to be 
remitted to the Department of Justice for support of the State Bureau 
of Investigation. This cost shall be assessed only in cases in which, as 
part of the investigation leading to the defendant’s conviction, the 
laboratories have performed DNA analysis of the crime, tests of bodily 
fluids of the defendant for the presence of alcohol or controlled 
substances, or analysis of any controlled substance possessed by the 
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defendant or the defendant’s agent. The court may waive or reduce 
the amount of the payment required by this subdivision upon a 
finding of just cause to grant such a waiver or reduction. 

(al) Repealed by Session Laws 1997-475, s. 4.1. 

(b) On appeal, costs are cumulative, and costs assessed before a magistrate 
shall be added to costs assessed in the district court, and costs assessed in the 
district court shall be added to costs assessed in the superior court, except that 
the fee for the Law-Enforcement Officers’ Benefit and Retirement Fund and 
the Sheriffs’ Supplemental Pension Fund and the fee for pretrial release 
services shall be assessed only once in each case. No superior court costs shall 
be assessed against a defendant who gives notice of appeal from the district 
court but withdraws it prior to the expiration of the 10-day period for entering 
notice of appeal. When a case is reversed on appeal, the defendant shall not be 
liable for costs, and the State shall be liable for the cost of printing records and 
briefs in the Appellate Division. 

(c) Witness fees, expenses for blood tests and comparisons incurred by G.S. 
8-50.1(a), jail fees and cost of necessary trial transcripts shall be assessed as 
provided by law in addition to other costs set out in this section. Nothing in this 
section shall limit the power or discretion of the judge in imposing fines or 
forfeitures or ordering restitution. 

(d)(1) In any criminal case in which the liability for costs, fines, restitution, 
or any other lawful charge has been finally determined, the clerk of 
superior court shall, unless otherwise ordered by the presiding judge, 
disburse such funds when paid in accordance with the following 
priorities: 

. Sums in restitution to the victim entitled thereto; 
. Costs due the county; 
Costs due the city; 
. Fines to the county school fund; 
. Sums in restitution prorated among the persons other than the 
victim entitled thereto; 
Costs due the State; 
. Attorney’s fees, including appointment fees assessed pursuant to 
G.S. 7A-455.1. 
(2) Sums in restitution received by the clerk of superior court shall be 
disbursed when: 
a. Complete restitution has been received; or 
b. When, in the opinion of the clerk, additional payments in restric- 
tion will not be collected; or 
c. Upon the request of the person or persons entitled thereto; and 
d. In any event, at least once each calendar year. 

(e) Unless otherwise provided by law, the costs assessed pursuant to this 
section for criminal actions disposed of in the district court are also applicable 
to infractions disposed of in the district court. The costs assessed in superior 
court for criminal actions appealed from district court to superior court are also 
applicable to infractions appealed to superior court. If an infraction is disposed 
of in the superior court pursuant to G.S. 7A-271(d), costs applicable to the 
original charge are applicable to the infraction. (1965, c. 310, s. 1; 1967, c. 601, 
su2Z;cnO9L, seu27-29%¢. 1049 67531969e0 1 01S esn33c a 90gsss 28929 elo7 Ie 
G1371;88, 19-21 4eyd129 MOT one. 4a si 251975 choos, came a romenUoeds= 
CuISO sae 1979: S7Onsw3 2198 1c, 369469 teesatl cas IGN NGeoDo aoe 
1983; c. 713, ss. 2;:38; 1983 (Reg. Sess, 1984)/"c. 1034, s) 249; 1985c. 479; s. 
196(a); c. 729, ss. 2-4; c. 764, s. 17; 1986, Ex. Sess., c. 5; 1985 (Reg. Sess., 1986), 
©8502, 'seliiical0lbes) 151989s ce 664 iss ailee2irer 106, (5 ule 980. Reo pass 
1990), c. 1044, s. 1; 1991, c. 742, s. 15(a); 1991 (Reg. Sess., 1992), c. 811, s. 1; 
1993; Gealopss 2; 1996K 2nd ilxenSess ici lSis 022 13 (a) e994 sae 
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1998-212, ss. 19.4(k), 29A.12(a); 2000-109, s. 4(a); 2000-144, s. 2; 2001-424, s. 
22.14(a); 2002-126, ss. 29A.4(a), 29A.8(a), 29A.9(b); 2003-284, s. 30.19B(a); 


2004-186, s. 4.4.) 


Effect of Amendments. — 

Session Laws 2004-186, s. 4.4, effective Octo- 
ber 1, 2004, and applicable to fees assessed or 
paid on or after that date, added “and ninety- 


five cents ($.95) of each fee collected under this 
subdivision to the North Carolina State Bar for 
the provision of services described in G.S. 7A- 
474.19” at the end of subdivision (a)(4). 


CASE NOTES 


Appointment Fee Under G.S. 7A-455.1. — 
G.S. 7A-455.1(b), which required payment of 
the appointment fee regardless of the outcome 
of the proceedings was severed in order to allow 
the State to assess the appointment fee against 
convicted defendants as constitutionally al- 
lowed under N.C. Const. art. I, § 23; GS. 
7A-455.1(a), requiring payment at the time of 
the appointment was also severed, as it was 
inconsistent with the ruling that the appoint- 
ment fee was a cost, and as pursuant to G.S. 
7A-304(a), costs, including the pretrial release 
services fee under § 7A-304(a)(5) and and the 
North Carolina State Bureau of Investigation 
laboratory fee under G.S. 7A-304(a)(7), were 
assessed only after a defendant was convicted 
or entered a plea of guilty or nolo contendere. 
State v. Webb, 358 N.C. 92, 591 S.E.2d 505, 


2004 N.C. LEXIS 5 (2004). 

Portion of the appointment fee provided 
for by G.S. 7A-455.1(a) allocated to the 
North Carolina Court Information Tech- 
nology Fund is effectively indistinguish- 
able from the facilities fee imposed under 
G.S. 7A-304(a)(2); the appointment fee oper- 
ates to supplement funds otherwise available to 
the North Carolina Judicial Department for 
court information technology and office auto- 
mation needs, thus defraying expenses in- 
curred by the State in the operation and main- 
tenance of the court system under G.S. 7A- 
343.2, and it should be assessed in the same 
manner as the facilities fee and any other cost 
of prosecution — against convicted defendants 
only. State v. Webb, 358 N.C. 92, 591 S.E.2d 
505, 2004 N.C. LEXIS 5 (2004). 


§ 7A-305. Costs in civil actions. 


(a) In every civil action in the superior or district court, except for actions 
brought under Chapter 50B of the General Statutes, the following costs shall 
be assessed: 

(1) For the use of the courtroom and related judicial facilities, the sum of 
twelve dollars ($12.00) in cases heard before a magistrate, and the 
sum of sixteen dollars ($16.00) in district and superior court, to be 
remitted to the county in which the judgment is rendered, except that 
in all cases in which the judgment is rendered in facilities provided by 
a municipality, the facilities fee shall be paid to the municipality. 
Funds derived from the facilities fees shall be used in the same 
manner, for the same purposes, and subject to the same restrictions, 
as facilities fees assessed in criminal actions. 

(2) For support of the General Court of Justice, the sum of sixty-nine 
dollars ($69.00) in the superior court, and the sum of fifty-four dollars 
($54.00) in the district court except that if the case is assigned to a 
magistrate the sum shall be forty-three dollars ($43.00). Sums col- 
lected under this subdivision shall be remitted to the State Treasurer. 
The State Treasurer shall remit the sum of one dollar and five cents 
($1.05) of each fee collected under this subdivision to the North 
Carolina State Bar for the provision of services described in G.S. 
7A-474.4, and ninety-five cents ($.95) of each fee collected under this 
subdivision to the North Carolina State Bar for the provision of 
services described in G.S. 7A-474.19. 

(al) Reserved for future codification purposes. 

(a2) In every final action for absolute divorce filed in the district court, a cost 
of twenty dollars ($20.00) shall be assessed against the person filing the 
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divorce action. Costs collected by the clerk pursuant to this subsection shall be 
remitted to the State Treasurer for deposit to the North Carolina Fund for 
Displaced Homemakers established under G.S. 143B-394.10. Costs assessed 
under this subsection shall be in addition to any other costs assessed under 
this section. 

(b) On appeal, costs are cumulative, and when cases heard before a 
magistrate are appealed to the district court, the General Court of Justice fee 
and the facilities fee applicable in the district court shall be added to the fees 
assessed before the magistrate. When an order of the clerk of the superior 
court is appealed to either the district court or the superior court, no additional 
General Court of Justice fee or facilities fee shall be assessed. 

(b1) When a defendant files an answer in an action filed as a small claim 
which requires the entire case to be withdrawn from a magistrate and 
transferred to the district court, the difference between the General Court of 
Justice fee and facilities fee applicable to the district court and the General 
Court of Justice fee and facilities fee applicable to cases heard by a magistrate 
shall be assessed. The defendant is responsible for paying the fee. 

(c) The clerk of superior court, at the time of the filing of the papers 
initiating the action or the appeal, shall collect as advance court costs, the 
facilities fee, General Court of Justice fee, and the divorce fee imposed under 
subsection (a2) of this section, except in suits by an indigent. The clerk shall 
also collect the fee for discovery procedures under Rule 27(a) and (b) at the 
time of the filing of the verified petition. 

(d) The following expenses, when incurred, are also assessable or recover- 
able, as the case may be: 

(1) Witness fees, as provided by law. 

(2) Jail fees, as provided by law. 

(3) Counsel fees, as provided by law. 

(4) Expense of service of process by certified mail and by publication. 

(5) Costs on appeal to the superior court, or to the appellate division, as 
the case may be, of the original transcript of testimony, if any, insofar 
as essential to the appeal. 

(6) Fees for personal service and civil process and other sheriff’s fees, as 
provided by law. Fees for personal service by a private process server 
may be recoverable in an amount equal to the actual cost of such 
service or fifty dollars ($50.00), whichever is less, unless the court 
finds that due to difficulty of service a greater amount is appropriate. 

(7) Fees of guardians ad litem, referees, receivers, commissioners, survey- 
ors, arbitrators, appraisers, and other similar court appointees, as 
provided by law. The fee of such appointees shall include reasonable 
reimbursement for stenographic assistance, when necessary. 

(8) Fees of interpreters, when authorized and approved by the court. 

(9) eras for surety bonds for prosecution, as authorized by G.S. 

(e) Nothing in this section shall affect the liability of the respective parties 
for costs as provided by law. (1965, c. 310, s. 1; 1967, c. 108, s. 10; c. 691, s. 30; 
197 Te 377, ss83 23, 2401181) Ss. 11973, c 003s, L214 Cr 1269 seo) foo. 
c. 508, s. 3; 1975, 2nd Sess., c. 980, ss. 2, 3; 1979, 2nd Sess., c. 1234, s. 1; 1981, 
C..d00, S. 6; c. 691s. 2° 1983; c, 713; ss. 4-6: 1989, c; 786, s. 2. 1991" ce (426. 
15(b); 1991 (Reg. Sess., 1992), c. 811, s. 2; 1993, c. 435, s. 6; 1995, c. 275, s. 2; 
1998-212, s. 29A.12(b); 1998-219, ss. 2, 3; 2000-109, s. 4(b); 2001-424, s. 
22.14(b); 2002-126, ss. 29A.4(b), 29A.6(e); 2004-186, s. 4.3.) 


Effect of Amendments. — five cents ($.95) of each fee collected under this 

Session Laws 2004-186, s. 4.3, effective Octo- subdivision to the North Carolina State Bar for 
ber 1, 2004, and applicable to fees assessed or _ the provision of services described in G.S. 7A- 
paid on or after that date, added “and ninety- 474.19” at the end of subdivision (a)(2). 
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CASE NOTES 


In North Carolina costs are taxed on the 
basis of statutory authority, etc. 

In a condemnation action, the trial court 
correctly found that it had no authority to grant 
a landowner’s motion to tax appraisal fees, map 
costs, and trial exhibit costs against a non- 
prevailing condemning authority, since under 
North Carolina Supreme Court precedent, only 
costs specifically allowed by statute could be 
taxed against the authority, and G.S. 7A- 
305(d), which delineated generally recoverable 
costs, did not mention these costs. DOT v. 
Charlotte Area Manufactured Hous., Inc., 160 
N.C. App. 461, 586 S.E.2d 780, 2003 N.C. App. 
LEXIS 1822 (2003). 

Expenses Not Enumerated or Otherwise 
Provided by Law. — 

In a condemnation action, the prevailing 
landowner’s map expenses were not taxable as 
costs against the opposing condemning author- 
ity because G.S. 7A-305(d) did not mention 
maps, and G.S. 6-20 did not, on its face, make 
map expenses taxable. DOT v. Charlotte Area 
Manufactured Hous., Inc., 160 N.C. App. 461, 
586 S.E.2d 780, 2003 N.C. App. LEXIS 1822 
(2003). 

Costs recoverable following a voluntary dis- 
missal under G.S. 1A-1, Rule 41, are the costs 
enumerated in G.S. 7A-305(d); therefore, since 
a defendant requested costs not enumerated in 
that statute, a motion for costs following plain- 
tiffs voluntary dismissal was properly denied. 
PharmaResearch Corp. v. Mash, — N.C. App. 


—, 594 S.E.2d 148, 2004 N.C. App. LEXIS 410 
(2004). 

Cost of an Independent Appraiser’s Val- 
uation Report. — 

In a condemnation action, there was no stat- 
utory authority for taxing a prevailing land- 
owner’s appraisal fees as costs against the 
opposing condemning authority, as G.S. 7A- 
305(d), which delineated generally recoverable 
costs, did not mention appraisal fees, and G.S. 
136-119, which dealt with highway condemna- 
tion costs, did not authorize the taxing of ap- 
praisal fees under the facts. DOT v. Charlotte 
Area Manufactured Hous., Inc., 160 N.C. App. 
461, 586 S.E.2d 780, 2003 N.C. App. LEXIS 
1822 (2003). 

Photographs, Photocopies, Telephone 
Calls, Trial Diagrams and Exhibits, and 
Medical Reports and Records. — Although 
the trial court did not err when it awarded over 
$32,000 in attorneys’ fees to a pedestrian who 
was awarded $7,000 in damages after he was 
struck by a truck, it did err when it granted the 
pedestrian’s request for reimbursement of costs 
he incurred to make photocopies, telephone 
calls, photographs, trial diagrams and exhibits, 
and to obtain medical reports and records, 
because those expenses were not recoverable as 
costs, pursuant to G.S. 7A-305. Overton v. 
Purvis, 162 N.C. App. 241, 591 S.E.2d 18, 2004 
N.C. App. LEXIS 120 (2004). 

Applied in Cosentino v. Weeks, 160 N.C. 
App. 511, 586 S.E.2d 787, 2003 N.C. App. 
LEXIS 1830 (2003). 


§ 7A-308. Miscellaneous fees and commissions. 


Editor’s Note. — 

Session Laws 2003-284, s. 13.2, as amended 
by Session Laws 2004-124, s. 14.2, provides: 
“Notwithstanding the provisions of G.S. 7A- 
308(c), the Judicial Department may use any 
balance remaining in the Collection of Worth- 
less Checks Fund on June 30, 2004, for the 
purchase or repair of office or information tech- 
nology equipment during the 2003-2005 bien- 
nium. Prior to using any funds under this 
section, the Judicial Department shall report to 
the Joint Legislative Commission on Govern- 
mental Operations and the Chairs of the Sen- 
ate and House of Representatives Appropria- 
tions Subcommittees on Justice and Public 
Safety on the equipment to be purchased or 
repaired and the reasons for the purchases. 

“The Judicial Department may use up to the 
sum of five hundred thousand dollars 
($500,000) in receipts collected from the Worth- 
less Check Program during the 2004-2005 fiscal 
year to create up to 10 positions in, and to 


provide equipment for, district attorney’s offices 
that are establishing or expanding programs 
for the collection of worthless checks. The Ju- 
dicial Department shall report by March 1, 
2005, to the Chairs of the Senate and House of 
Representatives Appropriations Subcommit- 
tees on Justice and Public Safety on the 
prosecutorial districts in which expansion has 
been implemented.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.8, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 
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§ 7A-311. Uniform civil process fees. 


(a) In a civil action or special proceeding, except for actions brought under 
Chapter 50B of the General Statutes, the following fees and commissions shall 
be assessed, collected, and remitted to the county: 

(1)a. For each item of civil process served, including summons, subpoe- 
nas, notices, motions, orders, writs and pleadings, the sum of 
fifteen dollars ($15.00). When two or more items of civil process 
are served simultaneously on one party, only one fifteen-dollar 
($15.00) fee shall be charged. 

b. When an item of civil process is served on two or more persons or 
organizations, a separate service charge shall be made for each 
person or organization. The process fee shall be remitted to the 
county. This subsection shall not apply to service of summons to 


jurors. 

c. At least fifty percent (50%) of the fees collected pursuant to this 
subdivision shall be used by the county to ensure the timely 
service of process within the county, which may include the hiring 
of additional law enforcement personnel upon the recommenda- 
tion of the sheriff. 

(2) For the seizure of personal property and its care after seizure, all 
necessary expenses, in addition to any fees for service of process. 

(3) For all sales by the sheriff of property, either real or personal, or for 
funds collected by the sheriff under any judgment, five percent (5%) on 
the first five hundred dollars ($500.00), and two and one-half percent 
(2 4%%) on all sums over five hundred dollars ($500.00), plus necessary 
expenses of sale. Whenever an execution is issued to the sheriff, and 
subsequently while the execution is in force and outstanding, and 
after the sheriff has served or attempted to serve such execution, the 
judgment, or any part thereof, is paid directly or indirectly to the 
judgment creditor, the fee herein is payable to the sheriff on the 
amount so paid. The judgment creditor shall be responsible for 
collecting and paying all execution fees on amounts paid directly to 
the judgment creditor. 

(4) For execution of a judgment of ejectment, all necessary expenses, in 
addition to any fees for service of process. 

(5) For necessary transportation of individuals to or from State institu- 
tions or another state, the same mileage and subsistence allowances 
as are provided for State employees. 

(b) All fees that are required to be assessed, collected, and remitted under 
subsection (a) of this section shall be collected in advance (except in suits in 
forma pauperis) except those contingent on expenses or sales prices. When the 
fee is not collected in advance or at the time of assessment, a lien shall exist in 
favor of the county on all property of the party owing the fee. If the fee remains 
unpaid it shall be entered as a judgment against the debtor and shall be 
docketed in the judgment docket in the office of the clerk of superior court. 

(c) The process fees and commissions set forth in this section are complete 
and exclusive and in lieu of any and all other process fees and commissions in 
civil actions and special proceedings. (1965, c. 310, s. 1; 1967, c. 691, s. 34; 
1969, .c, 1190) a3 W2-1973.c.41/ ss, Lo2.6, 503) S. loscel log, lo.o;casue 
s. 2; 1989 (Reg. Sess., 1990), c. 1044, s. 2; 1998-212, s. 29A.12(e); 2002-126, ss. 
29A.6(f), 29A.6(g); 2004-118, s. 1.) 


Effect of Amendments. — “fifteen dollars ($15.00)” and “fifteen-dollar 
Session Laws 2004-1138, s. 1, effective Sep- ($15.00)” for “five dollars ($5.00)” in subdivision 
tember 1, 2004, and applicable to fees assessed (a)(1)a.; in subdivision (a)(1)b, deleted the 
or collected on or after that date, substituted former second sentence concerning process 
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served by a city policeman and made related 
changes; and added subdivision (a)(1)c. 


§ 7A-314. Uniform fees for witnesses; experts; limit on 
number. 


CASE NOTES 


Experts Must Be Subpcenaed. — 
Trial court erred by granting a pedestrian’s 
request for reimbursement of payments he 


the pedestrian’s expert witnesses were subpoe- 
naed. Overton v. Purvis, 162 N.C. App. 241, 591 
S.E.2d 18, 2004 N.C. App. LEXIS 120 (2004). 


made to expert witnesses without finding that 


§ 7A-314.1. Family court fees. 


(a) The Administrative Office of the Courts may charge a uniform fee of not 
more than thirty dollars ($30.00) per hour to persons receiving the services of 
a supervised visitation and exchange center through a family court program. 
The fees collected under this section may be used by the Director of the 
Administrative Office of the Courts to support the continued operation of 
supervised visitation and exchange centers which provide services to family 
court clients regarding domestic violence, substance abuse, mental illness, 
parental alienation, and other issues. 

(b) The Director of the Administrative Office of the Courts may establish a 
procedure for persons to apply for a reduction in the fee, based upon the 
person’s ability to pay as a result of indigence, status as a victim of domestic 


violence, or other circumstances. (2004-110, s. 7.1.) 


Editor’s Note. — Session Laws 2004-110, s. 
7.2, made this section effective July 17, 2004. 

Session Laws 2004-110, s. 8.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 


§ 7A-320. Costs are exclusive. 


before the effective date of its amendment or 
repeal; nor does this act affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 


CASE NOTES 


Authority to Tax Costs Under G.S. 6-20. 

Plain meaning of G.S. 7A-320, 6-1, and 6-20, 
precluded a finding that any reasonable and 
necessary litigation expenses could be taxed as 
costs against a non-prevailing opposing party; 
pursuant to North Carolina Supreme Court 
precedent, the only expenses which could be 
taxed as costs were those specifically autho- 


rized by statute. DOT v. Charlotte Area Manu- 
factured Hous., Inc., 160 N.C. App. 461, 586 
S.E.2d 780, 2003 N.C. App. LEXIS 1822 (2003). 

Cited in Cosentino v. Weeks, 160 N.C. App. 
511, 586 S.E.2d 787, 2003 N.C. App. LEXIS 
1830 (2003); Overton v. Purvis, 162 N.C. App. 
241, 591 S.E.2d 18, 2004 N.C. App. LEXIS 120 
(2004). 
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§7A-340 


SUBCHAPTER VI. ADMINISTRATIVE MATTERS. 


ARTICLE 29. 
Administrative Office of the Courts. 


§ 7A-340. Administrative Office of the Courts; establish- 


ment; officers. 


Mental Health Treatment Courts — Pilot 
Program. — Session Laws 2004-124, ss. 
10.27(a)-(f), provides: “(a) The Administrative 
Office of the Courts shall establish pilot pro- 
grams in judicial districts 15B, 26, and 28 that 
add a mental health treatment component to 
the existing drug treatment courts in those 
districts, thereby expanding those courts into 
therapeutic court programs aimed at providing 
treatment to repeat adult offenders with needs 
for either mental health or substance abuse 
services. The purpose of the mental health 
treatment component of the pilot programs is to 
facilitate cooperation between the State mental 
health system, mental health service providers, 
and the judicial system in order for the State 
mental health system to provide repeat adult 
offenders that need mental health services with 
treatment and other mental health services 
aimed at improving their ability to function in 
the community, thereby reducing recidivism 
and easing the workload of the courts. 

“In expanding the drug treatment courts in 
these districts into therapeutic courts under 
this section, the Administrative Office of the 
Courts and the Department of Health and 
Human Services, Division of Mental Health, 
Developmental Disabilities, and Substance 
Abuse Services, shall collaborate on a plan for 
the structure of the court process, treatment 
services provided by area authorities or county 
programs and other appropriate mental health 
service providers, and administration of the 
pilot programs. Treatment services provided 
under the mental health treatment court com- 
ponent shall use best treatment practices ap- 
proved by the Division of Mental Health, De- 
velopmental Disabilities, and Substance Abuse 
Services. The collaborative effort required un- 
der this section shall also include consideration 
of the effectiveness and efficiency of the mental 
health treatment court component to deter- 
mine feasibility of the statewide expansion of 
drug treatment courts into therapeutic courts.” 

“(b) The Administrative Office of the Courts 
shall report to the Chairs of the Senate and 
House Appropriations Committees, the Chairs 
of the Senate and House Appropriations Sub- 
committees on Justice and Public Safety, and 
the Chairs of the Senate and House Appropri- 
ations Subcommittees on Health and Human 


Services by March 1, 2005, on the implementa- 
tion of the therapeutic treatment court pilot 
programs provided for in this section, including 
an evaluation of the effectiveness of the new 
mental health treatment component of those 
programs and recommendations on the feasibil- 
ity and desirability of expanding the existing 
drug treatment court program into a statewide 
therapeutic court program. 

“(c) There is appropriated from theTrust 
Fund for Mental Health, Developmental Dis- 
abilities, andSubstance Abuse Services and 
Bridge Funding Needs to theJudicial Depart- 
ment the sum of thirty-six thousand one 
hundredsixty-one dollars ($36,161) for the 
2004-2005 fiscal year.These funds shall be used 
for administrative costs associatedwith ex- 
panding the Drug Treatment Court to serve 
adult repeatoffenders who are within the tar- 
geted population for mentalhealth, develop- 
mental disabilities, and substance abuse 
servicesas defined in G.S. 122C-3(38). 

“(d) There is appropriated from theTrust 
Fund for Mental Health, Developmental Dis- 
abilities, andSubstance Abuse Services and 
Bridge Funding Needs to theDepartment of 
Health and Human Services, Division of 
MentalHealth, Developmental Disabilities, and 
Substance AbuseServices, the sum of one hun- 
dred thirty-seven thousand ninehundred forty 
dollars ($137,940) for the 2004-2005 fiscal 
year.These funds shall be used for mental 
health treatment servicesto repeat adult of- 
fenders within the targeted population 
formental health, developmental disabilities, 
and substance abuseservices as defined in G.S. 
122C-3(38). 

“(e) Of the funds appropriated in this act to 
the Judicial Department, the sum of twenty 
thousand dollars ($20,000) for the 2004-2005 
fiscal year shall be used to obtain an indepen- 
dent evaluation of the effectiveness of the pilot 
programs authorized under this section. 

“(f) A county may appropriatecounty or other 
non-State funds to expand mental health 
servicesto adult repeat offenders served by the 
pilot programs formental health treatment es- 
tablished under subsection (a) of thissection. 
No State funds appropriated for this section 
shall beused to provide mental health services 
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to nontargeted populationadult repeat offend- 
ers.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
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§7A-377 


sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


§ 7A-343.2. Court Information Technology Fund. 


CASE NOTES 


Portion of the appointment fee provided 
for by G.S. 7A-455.1(a) allocated to the 
North Carolina Court Information Tech- 
nology Fund is effectively indistinguish- 
able from the facilities fee imposed under 
G.S. 7A-304(a)(2); the appointment fee oper- 
ates to supplement funds otherwise available to 
the North Carolina Judicial Department for 
court information technology and office auto- 


mation needs, thus defraying expenses in- 
curred by the State in the operation and main- 
tenance of the court system under G.S. 7A- 
343.2, and it should be assessed in the same 
manner as the facilities fee and any other cost 
of prosecution—against convicted defendants 
only. State v. Webb, 358 N.C. 92, 591 S.E.2d 
505, 2004 N.C. LEXIS 5 (2004). 


ARTICLE 30. 


Judicial Standards Commission. 


§ 7A-376. Grounds for censure or removal. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 
Applied in In re Inquiry Concerning a Judge 


(Hill), 357 N.C. 559, 591 S.E.2d 859, 2003 N.C. 
LEXIS 1264 (2003). 


§ 7A-377. Procedures; employment of executive secretary, 
special counsel or investigator. 


CASE NOTES 


Applied in In re Inquiry Concerning a Judge 
(Hill), 357 N.C. 559, 591 S.E.2d 859, 2003 N.C. 
LEXIS 1264 (2003). 
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SUBCHAPTER IX. REPRESENTATION OF INDIGENT 
PERSONS. 
ARTICLE 36. 


Entitlement of Indigent Persons Generally. 


§ 7A-450. Indigency; definition; entitlement; determina- 
tion; change of status. 


CASE NOTES 


I. General Consideration. 
Ill. Appointment of Experts. 


I. GENERAL CONSIDERATION. 


Cited in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2008), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003); State v. Webb, 358 N.C. 92, 591 
S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 


Ill. APPOINTMENT OF EXPERTS. 


Same — Psychiatrist. — 
Trial court did not abuse its discretion in 
denying the defendant’s ex parte motion that a 


doctor be appointed as an expert on substance 
induced mood disorder because in that the 
defendant did not meet his burden of showing 
particularized need or a reasonable likelihood 
that the doctor could have materially assisted 
him in the preparation of his case. Further, the 
trial court had already appointed a psychologist 
for defendant. State v. Brown, 357 N.C. 382, 
584 S.E.2d 278, 2003 N.C. LEXIS 834 (2008). 


§ 7A-455. Partial indigency; liens; acquittals. 


CASE NOTES 


Vacation of Judgment for Cost of Public 
Defender Services. — 

Where defendant’s first-degree murder con- 
viction was reversed and remanded for a new 
trial due to a presumed ineffective assistance of 
counsel, defendant was not convicted in the 


initial trial; therefore, pursuant to that G.S. 
7A-455(c), defendant was not liable for the 
attorneys’ fees in the first trial. State v. Rogers, 
161 N.C. App. 345, 587 S.E.2d 906, 2003 N.C. 
App. LEXIS 2051 (2008).. 


§ 7A-455.1. Appointment fee in criminal cases. 


CASE NOTES 


Constitutionality. — G.S. 7A-455.1 is un- 
constitutional because the portion of the ap- 
pointment fee under G.S. 7A-455.1(a) that is 
paid to the North Carolina Indigent Persons’ 
Attorney Fee Fund does not fall within the 
definition of “fees” since it is not directly related 
to the individual defendant who is resisting 
prosecution or defending against a particular 
criminal charge, but helps support that part of 
the criminal justice system that enables the 
State constitutionally to prosecute indigent de- 
fendants who qualify for court-appointed coun- 
sel; N.C. Const. art. I, § 23 does not insulate 
acquitted defendants from bearing the burden 


of paying for their own counsel, but it does 
shield an acquitted defendant from having to 
pay for a system designed to reimburse the 
State for expenses necessarily incurred in the 
conduct of the prosecution. State v. Webb, 358 
N.C. 92,-591"S E.2d 505, 2004 N.€] PEXIS=5 
(2004). 

Inclusion of virtually identical language to 
former N.C. Const. art. I, § 11 in N.C. Const. 
art. I, § 23 convincingly demonstrates North 
Carolina’s continuing dedication to the princi- 
ple that acquitted defendants should not be 
required to pay the costs of their prosecution; 
thus, requiring acquitted defendants to pay the 
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appointment fee under G.S. 7A-455.1, which 
was a cost of prosecution, would defeat the 
intent and purpose of either Constitution’s pro- 
vision. State v. Webb, 358 N.C. 92, 591 S.E.2d 
505, 2004 N.C. LEXIS 5 (2004). 

Costs are imposed only at sentencing, so any 
convicted indigent defendant is given notice of 
the appointment fee under G.S. 7A-455.1 at the 
sentencing hearing and is also given an oppor- 
tunity to be heard and object to the imposition 
of this cost; therefore, the constitutional re- 
quirement of notice and an opportunity to be 
heard are satisfied, and the imposition of the 
appointment fee on convicted indigent defen- 
dants passes federal constitutional muster. 
State v. Webb, 358 N.C. 92, 591 S.E.2d 505, 
2004 N.C. LEXIS 5 (2004). 

Plain Language of N.C. Constitution 
Prohibits Imposition of Appointment Fee 
Upon Defendant Unless He Has Been Con- 
victed or Pled Guilty or Nolo Contendere. 
— Plain language of N.C. Const. art. I, § 28, 
prohibiting the assessment of costs against 
acquitted defendants, encompasses the ap- 
pointment fee provided for by G.S. 7A-455.1(a); 
by requiring payment of the appointment fee by 
acquitted defendants, the General Assembly 
devised a statutory framework that does not 
comport with the constitutional limitation pro- 
hibiting a criminal defendant from paying costs 
unless found guilty, and as such it may not 
stand. Accordingly, the appointment fee set out 
in G.S. 7A-455.1 is a cost of prosecution and 
may not be imposed upon a defendant in a 
criminal matter until that defendant has been 
convicted or pled guilty or nolo contendere. 
State v. Webb, 358 N.C. 92, 591 S.E.2d 505, 
2004 N.C. LEXIS 5 (2004). 

Appointment Fee Provision Severable. 
— Inclusion of a 2002 N.C. Sess. Laws 126, 
§ 31.6, a severability clause, in the session law 
adding N.C. Gen. Stat. ch. 7A, evinces the 
legislative intent that the remaining portions of 
G.S. 7A-455.1 continue in effect, if possible. 
State v. Webb, 358 N.C. 92, 591 S.E.2d 505, 
2004 N.C. LEXIS 5 (2004). 

G.S. 7A-455.1(b), which required payment of 
the appointment fee regardless of the outcome 
of the proceedings, was severed in order to 
allow the State to assess the appointment fee 
against convicted defendants as constitution- 
ally allowed under N.C. Const. art. I, § 23; G.S. 
7A-455.1(a), requiring payment at the time of 
the appointment was also severed, as it was 
inconsistent with the ruling that the appoint- 
ment fee was a cost, and as pursuant to G.S. 
7A-304(a), costs, including the pretrial release 
services fee under G.S. 7A-304(a)(5) and and 
the North Carolina State Bureau of Investiga- 
tion laboratory fee under G.S. 7A-304(a)(7), 
were assessed only after a defendant was con- 
victed or entered a plea of guilty or nolo con- 
tendere. State v. Webb, 358 N.C. 92, 591 S.E.2d 
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505, 2004 N.C. LEXIS 5 (2004). 

General Assembly effectively acknowledged 
that the appointment fee would be prepaid 
infrequently when it provided that counsel 
could not be denied for failure to pay the 
appointment fee in advance under G.S. 7A- 
455.1(d); requiring the State to collect the ap- 
pointment fee only after a final determination 
of guilt does not obstruct the objective of G.S. 
7TA-455.1, and the portion of G.S. 7A-455.1(a) 
requiring payment “at the time of appoint- 
ment” shall be severed. State v. Webb, 358 N.C. 
92, 591 S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 

Severance of the provisions in G.S. 7A- 
455.1(b) that grant a credit against any attor- 
ney’s fees owed for any defendant who pays the 
appointment fee in advance is mandated; be- 
cause the provision requiring payment at the 
time of appointment has been severed, no costs 
are imposed, or can be imposed, until after 
there is a conviction, and the provisions enti- 
tling a defendant to a pre-payment credit shall 
also be severed. State v. Webb, 358 N.C. 92, 591 
S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 

Purposes of G.S. 7A-455.1 do not depend on 
requiring payment at the time of appointment 
and providing a pre-payment credit to those 
defendants who pay in advance, and allowing 
the State to collect the appointment fee from 
convicted indigent defendants upon final dispo- 
sition permits the State to recoup a portion of 
its expenses associated with providing a system 
that enables indigent defendants to be prose- 
cuted; therefore, because the remaining provi- 
sions of G.S. 7A-455.1 can be enforced indepen- 
dently of the unconstitutional portions of the 
section, the unconstitutional provisions of G.S. 
7A-455.1 shall be severed and the balance of 
the section enforced. The State is still permit- 
ted to collect the appointment fee from con- 
victed defendants. State v. Webb, 358 N.C. 92, 
591 S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 

Portion of Fee for Indigent Persons’ At- 
torney Fee Fund Is Cost of Prosecution. — 
Because the appointment fee provided for by 
G.S. 7A-455.1(a) functions to reimburse the 
State for expenses associated with keeping its 
system that provides for court-appointed coun- 
sel operational, the portion of the appointment 
fee allocated for the North Carolina Indigent 
Persons’ Attorney Fee Fund is a cost of prose- 
cution, and cannot be characterized as being, in 
part, an attorney's fee. State v. Webb, 358 N.C. 
92, 591 S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 

Portion of Fee for Court Information 
Technology Fund Is Facilities Fee. — Por- 
tion of the appointment fee provided for by G.S. 
7TA-455.1(a) allocated to the North Carolina 
Court Information Technology Fund is effec- 
tively indistinguishable from the facilities fee 
imposed under G.S. 7A-304(a)(2); the appoint- 
ment fee operates to supplement funds other- 
wise available to the North Carolina Judicial 
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Department for court information technology 
and office automation needs, thus defraying 
expenses incurred by the State in the operation 
and maintenance of the court system under 
G.S. 7A-343.2, and it should be assessed in the 
same manner as the facilities fee and any other 
cost of prosecution — against convicted defen- 
dants only. State v. Webb, 358 N.C. 92, 591 
S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 
Appointment fee is not fee, but costs. — 
Mere use of the term “fee” does not determine 
the true nature of an appointment fee under 
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G.S. 7A-455.1, as every aspect of the appoint- 
ment fee is one associated with a cost; in fact, 
each amount listed on the North Carolina 
Criminal Bill of Costs submitted in a criminal 
matter is denominated a “fee,” for example, 
process fee, general court of justice fee, facili- 
ties fee, and these fees are, like costs, imposed 
only upon convicted defendants. Furthermore, 
the definition of “costs” includes “fees” as a 
synonym. State v. Webb, 358 N.C. 92, 591 
S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 


ARTICLE 37B. 


Domestic Violence Victim Assistance Act. 


§ 7A-474.16. Legislative findings and purpose. 


The General Assembly of North Carolina declares it to be its purpose to 
provide access to legal representation for domestic violence victims in certain 
kinds of civil matters. The General Assembly finds that such representation 
can best be provided in an efficient, effective, and economic manner through 


established legal services programs in this State. (2004-186, s. 4.1.) 


Editor’s Note. — Session Laws 2004-186, s. 
4.1, originally enacted this Article as G.S. 7A- 
474.6 through 7A-474.10. It has been renum- 
bered as G.S. 7A-474.16 through 7A-474.20 at 


§ 7A-474.17. Definitions. 


the direction of the Revisor of Statutes. 
Session Laws 2004-186, s. 4.5, made this 


Article effective August 12, 2004. 


The following definitions shall apply throughout this Article, unless the 


context otherwise requires: 


(1) “Domestic violence victim” means a resident of North Carolina that 
has been subjected to acts of domestic violence as defined in G.S. 
50B-1. A resident is not required to seek a protective order under 
Chapter 50B of the General Statutes to qualify as a domestic violence 


victim under this Article. 


(2) “Legal assistance” means the provision of any legal services, as defined 
by Chapter 84 of the General Statutes, consistent with this Article. 
Provided, that all legal services provided hereunder shall be per- 
formed consistently with the Rules of Professional Conduct promul- 
gated by the North Carolina State Bar. Provided, further, that no 
funds appropriated under this Article shall be used for lobbying to 
influence the passage or defeat of any legislation before any munici- 
pal, county, state, or national legislative body. 

(3) “Established legal services program” means the following not-for-profit 
corporations using State funds to serve the counties listed: Legal Aid 
Society of Northwest North Carolina, serving Davie, Forsyth, Iredell, 
Stokes, Surry, and Yadkin Counties; Pisgah Legal Services, serving 
Buncombe, Henderson, Madison, Polk, Rutherford, and Transylvania 
Counties; and Legal Aid of North Carolina; or any successor entity or 
entities of the named organizations, or, should any of the named 
organizations dissolve, the entity or entities providing substantially 
the same services in substantially the same service area. (2004-186, s. 


4.1.) 
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§ 7A-474.18. Eligible activities and limitations. 


(a) Eligible Activities. — Funds appropriated under this Article shall be 
used only for the following purposes: 
(1) To provide legal assistance to domestic violence victims. 
(2) To provide education to domestic violence victims regarding their 
rights and duties under the law. 
(3) To involve the private bar in the representation of domestic violence 
victims pursuant to this Article. 

(b) Eligible Cases. — The funds shall be prioritized by each legal services 
program to serve the greatest number of eligible clients, with emphasis placed 
on representation of clients needing legal assistance with proceedings pursu- 
ant to Chapter 50B of the General Statutes. Legal assistance shall be provided 
to eligible clients under this Article only in the following types of cases: 

(1) Actions for protective orders issued pursuant to Chapter 50B of the 
General Statutes; 

(2) Child custody and visitation issues; and 

(3) Legal services which ensure the safety of the client and the client’s 
children. 

(c) Limitations. — No funds appropriated under this Article shall be used 
for any of the following purposes: 

(1) To provide legal assistance with respect to any criminal proceeding; or 

(2) To provide legal assistance to any prisoner within the North Carolina 
Department of Correction with regard to the terms of that person’s 
incarceration. (2004-186, s. 4.1.) 


§ 7A-474.19. Funds. 


Funds to provide representation pursuant to this Article shall be provided to 
the North Carolina State Bar for provision of direct services by and support of 
the established legal services programs. The North Carolina State Bar shall 
allocate these funds directly to each of the established legal services programs 
with Pisgah Legal Services receiving the allocation for Buncombe, Henderson, 
Madison, Polk, Rutherford, and Transylvania Counties, and Legal Aid Society 
of Northwest North Carolina receiving the allocation for Davie, Forsyth, 
Iredell, Stokes, Surry, and Yadkin Counties. Funds shall be allocated to each 
program based on the counties served by that program using the following 
formula: 

(1) Twenty percent (20%) based on a fixed equal dollar amount for each 
county. 

(2) Eighty percent (80%) based on the rate of civil actions filed pursuant 
to Chapter 50B of the General Statutes in that county. 
The North Carolina State Bar shall not use any of these funds for its 
administrative costs. (2004-186, s. 4.1.) 


§ 7A-474.20. Records and reports. 


The established legal services programs shall keep appropriate records and 
make periodic reports, as requested, to the North Carolina State Bar. The 
North Carolina State Bar shall report annually to the General Assembly on the 
amount of the funds disbursed and the use of the funds by each legal services 
program receiving funds. The report to the General Assembly shall be made by 
January 15 of each year beginning January 15, 2006. (2004-186, s. 4.1.) 
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ARTICLE 39B. 
Indigent Defense Services Act. 


§ 7A-498.1. Purpose. 
CASE NOTES 


Cited in State v. Webb, 358 N.C. 92, 591 
S.E.2d 505, 2004 N.C. LEXIS 5 (2004). 


§ 7A-498.7. Public Defender Offices. 


(a) (Effective until July 1, 2005) The following counties of the State are 
organized into the defender districts listed below, and in each of those defender 
districts an office of public defender is established: 


Defender District Counties 

1 Camden, Chowan, Currituck, 
Dare, Gates, Pasquotank, 
Perquimans 

3A jeanne 

3B Carteret 

12 Cumberland 

14 Durham 

15B Orange, Chatham 

16A Scotland, Hoke 

16B Robeson 

18 Guilford 

mall Forsyth 

26 Mecklenburg 

27A Gaston 

28 Buncombe 


After notice to, and consultation with, the affected district bar, senior resident 
superior court judge, and chief district court judge, the Commission on 
Indigent Defense Services may recommend to the General Assembly that a 
district or regional public defender office be established. A legislative act is 
required in order to establish a new office or to abolish an existing office. 

(a) (Effective July 1, 2005) The following counties of the State are 
organized into the defender districts listed below, and in each of those defender 
districts an office of public defender is established: 


Defender District Counties 

1 Camden, Chowan, Currituck, 
Dare, Gates, Pasquotank, 
Perquimans 

3A Pitt 

oi Carteret 

10 Wake 

12 Cumberland 

14 Durham 

15B Orange, Chatham 

16A Scotland, Hoke 
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16B Robeson 

18 Guilford 

2: Forsyth 

26 Mecklenburg 
27A Gaston 

28 Buncombe 


After notice to, and consultation with, the affected district bar, senior resident 
superior court judge, and chief district court judge, the Commission on 
Indigent Defense Services may recommend to the General Assembly that a 
district or regional public defender office be established. A legislative act is 
required in order to establish a new office or to abolish an existing office. 

(b) For each new term, and to fill any vacancy, public defenders shall be 
appointed from a list of not less than two and not more than three names 
nominated by written ballot of the attorneys resident in the defender district 
who are licensed to practice law in North Carolina. The balloting shall be 
conducted pursuant to rules adopted by the Commission on Indigent Defense 
Services. The appointment shall be made by the senior resident superior court 
judge of the superior court district or set of districts as defined in G.S. 7A-44.1 
that includes the county or counties of the defender district for which the 
public defender is being appointed. 

(c) A public defender shall be an attorney licensed to practice law in North 
Carolina and shall devote full time to the duties of the office. In lieu of merit 
and other increment raises paid to regular State employees, a public defender 
shall receive as longevity pay an amount equal to four and eight-tenths percent 
(4.8%) of the annual salary set forth in the Current Operations Appropriations 
Act payable monthly after five years of service, nine and six-tenths percent 
(9.6%) after 10 years of service, fourteen and four-tenths percent (14.4%) after 
15 years of service, and nineteen and two-tenths percent (19.2%) after 20 years 
of service. “Service” means service as a public defender, appellate defender, 
assistant public or appellate defender, district attorney, assistant district 
attorney, justice or judge of the General Court of Justice, or clerk of superior 
court. 

(d) Subject to standards adopted by the Commission, the day-to-day opera- 
tion and administration of public defender offices shall be the responsibility of 
the public defender in charge of the office. The public defender shall keep 
appropriate records and make periodic reports, as requested, to the Director of 
the Office of Indigent Defense Services on matters related to the operation of 
the office. 

(e) The Office of Indigent Defense Services shall procure office equipment 
and supplies for the public defender, and provide secretarial and library 
support from State funds appropriated to the public defender’s office for this 
purpose. 

(f) Each public defender is entitled to assistant public defenders, investiga- 
tors, and other staff, full-time or part-time, as may be authorized by the 
Commission. Assistants, investigators, and other staff are appointed by the 
public defender and serve at the pleasure of the public defender. Average and 
minimum compensation of assistants shall be as provided in the biennial 
Current Operations Appropriations Act. The actual salaries of assistants shall 
be set by the public defender in charge of the office, subject to approval by the 
Commission. The Commission shall fix the compensation of investigators. 
Assistants and investigators shall perform such duties as may be assigned by 
the public defender. 

(g) In lieu of merit and other increment raises paid to regular State 
employees, an assistant public defender shall receive as longevity pay an 
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amount equal to four and eight-tenths percent (4.8%) of the annual salary set 
forth in the Current Operations Appropriations Act payable monthly after five 
years of service, nine and six-tenths percent (9.6%) after 10 years of service, 
fourteen and four-tenths percent (14.4%) after 15 years of service, and 
nineteen and two-tenths percent (19.2%) after 20 years of service. “Service” 
means service as a public defender, appellate defender, assistant public or 
appellate defender, district attorney, assistant district attorney, justice or 
judge of the General Court of Justice, or clerk of superior court. 

(h) The term of office of public defender appointed under this section is four 
years. A public defender or assistant public defender may be suspended or 
removed from office, and reinstated, for the same causes and under the same 
procedures as are applicable to removal of a district attorney. 

(i) A public defender may apply to the Director of the Office of Indigent 
Defense Services to enter into contracts with local governments for the 
provision by the State of services of temporary assistant public defenders 
pursuant to G.S. 153A-212.1 or G.S. 160A-289.1. 

(j) The Director of the Office of Indigent Defense Services may provide 
assistance requested pursuant to subsection (i) of this section only upon a 
showing by the requesting public defender, supported by facts, that the 
overwhelming public interest warrants the use of additional resources for the 
speedy disposition of cases involving drug offenses, domestic violence, or other 
offenses involving a threat to public safety. 

(k) The terms of any contract entered into with local governments pursuant 
to subsection (i) of this section shall be fixed by the Director of the Office of 
Indigent Defense Services in each case. Nothing in this section shall be 
construed to obligate the General Assembly to make any appropriation to 
implement the provisions of this section or to obligate the Office of Indigent 
Defense Services to provide the administrative costs of establishing or main- 
taining the positions or services provided for under this section. Further, 
nothing in this section shall be construed to obligate the Office of Indigent 
Defense Services to maintain positions or services initially provided for under 
this section. (2000-144, s. 1; 2001-424, ss. 22.11(a), 22.11(d); 2002-126, s. 
14.11(a); 2003-284, ss. 30.19A(c), (d); 2004-124, ss. 14.4(a), (b).) 


Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive July 1, 2004 through July 1, 2005. The 
second version of subsection (a) is effective July 
1, 2005. 

Editor’s Note. — 

Session Laws 2004-124, s. 14.4 (d), provides: 
“Subsection (b) of this section becomes effective 
July 1, 2005. The remainder of this section 
becomes effective July 1, 2004. ” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 is a severabil- 
ity clause. 

Effect of Amendments. — 

Session Laws 2004-124, s. 14.4(a) and (b), 
added Defender District 1 and Defender Dis- 
trict 10 to the list in subsection (a). See Editor’s 
note for effective dates. 
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SUBCHAPTER XII. ADMINISTRATIVE HEARINGS. 


ARTICLE 60. 
Office of Administrative Hearings. 


§ 7A-750. Creation; status; purpose. 


Editor’s Note. — Session Laws 2004-124, s. 
22A.1(a), provides: “All personnel and equip- 
ment presently assigned to the Rules Review 
Commission for the purpose of carrying out 
Article 2A of Chapter 150B of the General 
Statutes, are transferred to the Office of Admin- 
istrative Hearings by a Type I transfer as 
defined by G.S. 143A-6(a). The Chief Adminis- 
trative Law Judge shall be responsible for the 
hiring of the Director and other staff of the 
Rules Review Commission.” 

Session Laws 2004-124, s. 1.2, provides: 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


SUBCHAPTER XIII. SENTENCING SERVICES PROGRAM. 


ARTICLE 61. 


Sentencing Services Program. 


§ 7A-775. Sentencing services board. 


Editor’s Note. — G.S. 143-6.1, referred to in 
subdivision (a)(4) of this section, is repealed 
effective July 1, 2005, by Session Laws 2004- 


196, s. 1. For provisions related to the use of 
funds by non-State entities effective July 1, 
2005, see G.S. 143-6.2. 


SUBCHAPTER XIV. DRUG TREATMENT COURTS. 


ARTICLE 62. 
North Carolina Drug Treatment Court Act. 


§ 7A-790. Short title. 


Editor’s Note. — 

Session Laws 2004-124, s. 14.2B provides: 
“The Administrative Office of the Courts shall 
develop a plan to continue providing drug treat- 
ment court services in districts currently offer- 
ing those services through time-limited non- 
State funding. This plan shall include a long- 
range plan for provision of drug treatment 
court services in any district where feasible and 
needed. The Administrative Office of the Courts 
shall report on this plan to the Chairs of the 
House of Representatives and Senate Appropri- 
ations Subcommittees on Justice and Public 


Safety by March 1, 2005.” 

Plan to Continue Drug Court Services — 
Session Laws 2004-124, s. 14.2B, provides: 
“The Administrative Office of the Courts shall 
develop a plan to continue providing drug treat- 
ment court services in districts currently offer- 
ing those services through time-limited non- 
State funding. This plan shall include a long- 
range plan for provision of drug treatment 
court services in any district where feasible and 
needed. The Administrative Office of the Courts 
shall report on this plan to the Chairs of the 
House of Representatives and Senate Appropri- 
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ations Subcommittees on Justice and Public 
Safety by March 1, 2005.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
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sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


132 


§7B-100 


JUVENILE CODE 


§7B-101 


Chapter 7B. 


Juvenile Code. 


SUBCHAPTER I. ABUSE, NEGLECT, 
DEPENDENCY. 


Article 4. 
Venue; Petitions. 


Sec. 
7B-402. Petition. 
7B-406. Issuance of summons. 


Article 8. 
Hearing Procedures. 
7B-808. Predisposition report. 
Article 11. 
Termination of Parental Rights. 


7B-1103. Who may file a petition or motion. 
7B-1104. Petition or motion. 


Article 13. 


Prevention of Abuse and Neglect. 


Sec. 
7B-1302. Children’s Trust Fund. 
Article 14. 
North Carolina Child Fatality Prevention 
System. 
7B-1402. Task Force — creation; membership; 
vacancies. 
SUBCHAPTER II. UNDISCIPLINED AND 
DELINQUENT JUVENILES. 
Article 18. 


Venue; Petition; Summons. 


7B-1800. Venue. 


SUBCHAPTER I. ABUSE, NEGLECT, DEPENDENCY. 


ARTICLE 1. 


Purposes; Definitions. 


§ 7B-100. Purpose. 


CASE NOTES 


While one of the essential aims of the 
Juvenile Code is to reunite a parent witha 
child after the child is taken from the 
parent’s custody, reunification may not 
always be a viable option. A trial court did 
not fail to consider the purpose and legislative 
intent of G.S. 7B-100(4) when it terminated a 


§ 7B-101. Definitions. 


mother’s parental rights after finding clear, 
cogent, and convincing evidence that supported 
neglect as a ground for termination. In re 
Dhermy, 161 N.C. App. 424, 588 S.E.2d 555, 
2003 N.C. App. LEXIS 2181 (2003). 

Cited in In re Stumbo, 357 N.C. 279, 582 
S.E.2d 255, 2003 N.C. LEXIS 747 (2003). 


CASE NOTES 


Evidence of Abuse and Neglect Suffi- 
cient to Withstand Motion to Dismiss. — 
Trial court did not err in denying the mother 
and father’s motions to dismiss filed at the close 
of the county welfare agency’s case and the 
close of all of the evidence, as the evidence that 
the older daughter was abused and the younger 
daughter was neglected was supported by evi- 
dence sufficient to withstand their motions to 
dismiss. In re Morales, 159 N.C. App. 429, 583 


S.E.2d 692, 2003 N.C. App. LEXIS 1518 (2003). 

Evidence Held Sufficient to Show Ne- 
glect. — 

Trial court’s determination that that mother 
neglected the child was supported by evidence 
that the mother failed to provide any parental 
guidance, personal contact, love or custodial/ 
spiritual support for at least six months prior to 
the filing of the grandmother’s petition. 
Lechuga v. Ore (In re Ore), 160 N.C. App. 586, 
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586 S.E.2d 486, 2003 N.C. App. LEXIS 1816 
(2003). 

Evidence that a father, who had been incar- 
cerated since his child’s birth, had not provided 
any financial support for the child from his 
compensation for his prison employment, had 
not sought personal contact with the child or 
attempted to convey love or affection to the 
child, and did not inquire about the child in his 
infrequent correspondence with the child’s 
mother, showed the father neglected the child, 
as defined in G.S. 7B-101(15), allowing termi- 
nation of his parental rights, under G.S. 7B- 
1111(a)(1). In re Bradshaw, 160 N.C. App. 677, 
587 S.E.2d 83, 2003 N.C. App. LEXIS 1910 
(2003). 

Testimony of a pediatrician and a mental 
health professional was sufficient evidence of 
child abuse to support the trial court’s finding 
that two minor children were abused and ne- 
glected children, and that the children’s place- 
ment and care was the responsibility of the 
county department of social services. In re 
Mashburn, 162 N.C. App. 386, 591 S.E.2d 584, 
2004 N.C. App. LEXIS 175 (2004). 

Noting that the neglect statute, G.S. 7B- 
101(15), afforded a trial court some discretion 
in determining the weight to be given evidence 
of a past adjudication of neglect and the likeli- 
hood of its continuation in the future, an ap- 
peals court held that the trial court’s findings of 
fact, which included a 16 year old mother’s 
prior adjudication of neglect, marijuana use, 
and her demonstrated inability to care for an 
infant, supported the conclusion that the child 
was a neglected child. In re E.N.S., — N.C. App. 
—, 595 S.E.2d 167, 2004 N.C. App. LEXIS 706 
(2004). 

Evidence Insufficient to Show Neglect. 

Anonymous call, reporting a naked child two 
years of age, unsupervised in a driveway, did 
not, standing alone, constitute a report of 
abuse, neglect, or dependency, so the statutory 
investigative mandate was not properly in- 
voked against the parents of the child that 
refused to let a caseworker privately interview 
the child or the child’s siblings; the determina- 
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tion of neglect required the application of the 
legal principles set forth in G.S. 7B-101(15), 
and was therefore a conclusion of law. In re 
Stumbo, 357 N.C. 279, 582 S.E.2d 255, 2003 
N.C. LEXIS 747 (2003). 

Evidence Held Sufficient to Show Abuse. 

Father’s children were found abused by his 
wife under G.S. 7B-101(1)(a), (b) based upon 
G.S. 7B-101(15) clear and convincing evidence 
that wife regularly abused the children, inter 
alia, by choking, hitting with her hands and a 
cookie jar, pulling out their hair, and fighting 
with them, and by drinking alcohol and using 
crack cocaine in front of the children; further- 
more evidence showed that the father did not 
protect the children from such behavior. Macon 
County Dep’t of Social Servs. v. Rholetter (In re 
Rholetter), 162 N.C. App. 653, 592 S.E.2d 237, 
2004 N.C. App. LEXIS 251 (2004). 

Department of Social Service’s reunifi- 
cation efforts were reasonable under GS. 
7B-101 to prevent a father’s kids’ removal from 
his home where the department completed two 
family services case plans with custodial father 
outlining what needed to be accomplished, pro- 
vided supervised visits between him and his 
kids, and provided family counseling to the 
parties involved in addition to other services 
provided by the department. Macon County 
Dep't of Social Servs. v. Rholetter (In re 
Rholetter), 162 N.C. App. 653, 592 S.E.2d 237, 
2004 N.C. App. LEXIS 251 (2004). 

Applied in In re Dhermy, 161 N.C. App. 424, 
588 S.E.2d 555, 2003 N.C. App. LEXIS 2181 
(2003); In re H.W., — N.C. App. —, 594 S.E.2d 
211, 2004 N.C. App. LEXIS 414 (2004), cert. 
denied, — N.C. —, 599 S.E.2d 46 (2004); In re 
J.C.S., — N.C. App. —, 595 S.E.2d 155, 2004 
N.C. App. LEXIS 746 (2004). 

Cited in In re Stratton, 159 N.C. App. 461, 
583 S.E.2d 323, 2003 N.C. App. LEXIS 1503 
(2003), appeal dismissed, 357 N.C. 506, 588 
S.E.2d 472 (2003); New Hanover County Dep't 
of Soc. Servs. v. Everett (In re Everett), 161 
N.C. App. 475, 588 S.H.2d 579, 2003 N.C. App. 
LEXIS 2201 (2003); In re Shepard, 162 N.C. 
App. 215, 591 S.E.2d 1, 2004 N.C. App. LEXIS 
129 (2004). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The citation to the Opinion 
of the Attorney General annotated under this 


section in the main volume should be to 48 


N.C.A.G. 35 (1978). 
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ARTICLE 3. 


Screening of Abuse and Neglect Complaints. 


§ 7B-300. Protective services. 


CASE NOTES 


Report Did Not Constitute Report of 
Abuse, Neglect, or Dependency. — Anony- 
mous call, reporting a naked child two years of 
age, unsupervised in a driveway, did not, stand- 
ing alone, constitute a report of abuse, neglect, 
or dependency, so the statutory investigative 
mandate was not properly invoked against the 
parents of the child that refused to let a case- 


worker privately interview the child or the 
child’s siblings; one of the initial responsibili- 
ties of any department of social services was to 
screen a report for an ultimate determination of 
whether to investigate further, as not all re- 
ports constituted abuse, neglect, or dependency. 
In re Stumbo, 357 N.C. 279, 582 S.E.2d 255, 
2003 N.C. LEXIS 747 (2003). 


§ 7B-302. Investigation by director; access to confidential 
information; notification of person making the 


report. 


CASE NOTES 


Insufficient Evidence of Neglect to Trig- 
ger Investigative Requirements. — Anony- 
mous call, reporting a naked child, two years of 
age, unsupervised in a driveway, did not, stand- 
ing alone, constitute a report of abuse, neglect, 
or dependency, so the statutory investigative 
mandate was not properly invoked against the 
parents of the child that refused to let a case- 
worker privately interview the child or the 


child’s siblings; there was no evidence of a 
pattern of a lack of supervision or other credible 
evidence that indicated a serious failing by the 
parents, and there was not sufficient evidence 
of neglect to trigger the investigative require- 
ments of G.S. 7B-302. In re Stumbo, 357 N.C. 
279, 582 S.E.2d 255, 2003 N.C. LEXIS 747 
(2003). 


§ 7B-303. Interference with investigation. 


CASE NOTES 


Statutory Investigative Mandate Not 
Properly Invoked Against Parents. — 
Anonymous call, reporting a naked child, two 
years of age, unsupervised in a driveway, did 
not, standing alone, constitute a report of 
abuse, neglect, or dependency, and, therefore, 
the statutory investigative mandate was not 
properly invoked against the parents of the 


child that refused to let a caseworker privately 
interview the child or the child’s siblings; there 
was no evidence of a pattern of a lack of 
supervision or other credible evidence that in- 
dicated a serious failing by the parents. In re 
Stumbo, 357 N.C. 279, 582 S.E.2d 255, 2093 
N.C. LEXIS 747 (2003). 
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ARTICLE 4. 


Venue; Petitions. 


§ 7B-400. Venue; pleading. 
CASE NOTES 


Cited in In re Shepard, 162 N.C. App. 215, 
591 S.E.2d 1, 2004 N.C. App. LEXIS 129 (2004). 


§ 7B-402. Petition. 


The petition shall contain the name, date of birth, address of the juvenile, 
the name and last known address of the juvenile’s parent, guardian, or 
custodian and shall allege the facts which invoke jurisdiction over the juvenile. 
A person whose actions resulted in a conviction under G.S. 14-27.2 or GS. 
14-27.3 and the conception of the juvenile need not be named in the petition. 
The petition may contain information on more than one juvenile when the 
juveniles are from the same home and are before the court for the same reason. 

Sufficient copies of the petition shall be prepared so that copies will be 
available for each parent if living separate and apart, the guardian, custodian, 
or caretaker, the guardian ad litem, the social worker, and any person 
determined by the court to be a necessary party. (1979, c. 815, s. 1; 1981, c. 469, 
s. 9; 1998-202, s. 6; 1999-456, s. 60; 2004-128, s. 11.) 


Effect of Amendments. — Session Laws _ that date, inserted the second sentence in the 
2004-128, s. 11, effective December 1, 2004, and first paragraph. 
applicable to offenses committed on or after 


§ 7B-406. Issuance of summons. 


(a) Immediately after a petition has been filed alleging that a juvenile is 
abused, neglected, or dependent, the clerk shall issue a summons to the parent, 
guardian, custodian, or caretaker requiring them to appear for a hearing at the 
time and place stated in the summons. No summons is required for any person 
whose actions resulted in a conviction under G.S. 14-27.2 or G.S. 14-27.3 and 
the conception of the juvenile. A copy of the petition shall be attached to each 
summons. Service of the summons shall be completed as provided in G.S. 
7B-407, but the parent of the juvenile shall not be deemed to be under a 
disability even though the parent is a minor. 

(b) A summons shall be on a printed form supplied by the Administrative 
Office of the Courts and shall include: 

(1) Notice of the nature of the proceeding; 

(2) Notice of any right to counsel and information about how to seek the 
appointment of counsel prior to a hearing; 

(3) Notice that, if the court determines at the hearing that the allegations 
of the petition are true, the court will conduct a dispositional hearing 
to consider the needs of the juvenile and enter an order designed to 

_ meet those needs and the objectives of the State; and 

(4) Notice that the dispositional order or a subsequent order: 

a. May remove the juvenile from the custody of the parent, guardian, 
or custodian. 

b. May require that the juvenile receive medical, psychiatric, psycho- 
logical, or other treatment and that the parent participate in the 
treatment. 
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c. May require the parent to undergo psychiatric, psychological, or 
other treatment or counseling for the purpose of remedying the 
behaviors or conditions that are alleged in the petition or that 
contributed to the removal of the juvenile from the custody of that 


person. 


d. May order the parent to pay for treatment that is ordered for the 


juvenile or the parent. 


e. May, upon proper notice and hearing and a finding based on the 
criteria set out in G.S. 7B-1111, terminate the parental rights of 


the respondent parent. 


(c) The summons shall advise the parent that upon service, jurisdiction over 
that person is obtained and that failure to comply with any order of the court 
pursuant to G.S. 7B-904 may cause the court to issue a show cause order for 


contempt. 


(d) A summons shall be directed to the person summoned to appear and 
shall be delivered to any person authorized to serve process. (1979, c. 815, s. 1: 
1987 (Reg. Sess., 1988), c. 1090, s. 2; 1995, c. 328, s. 1; 1998-202, s. 6; 1999-456, 
s. 60; 2000-183, s. 1; 2001-208, s. 1; 2001-487, s. 101; 2004-128, s. 12.) 


Effect of Amendments. — Session Laws 
2004-128, s. 12, effective December 1, 2004, and 


applicable to offenses committed on or after 


that date, inserted the second sentence in sub- 
section (a). 


ARTICLE 5. 
Temporary Custody; Nonsecure Custody; Custody Hearings. 


§ 7B-507. Reasonable efforts. 


CASE NOTES 


Insufficient Evidence to Terminate Re- 
unification Efforts. — 

Trial court erred in entering a permanency 
order relieving an agency from reunification 
efforts between a father and his children; the 
court failed to make required findings of fact 
pursuant to G.S. 7B-507(b) and G.S. 7B-907(b), 
and the evidence did not show that reunifica- 


tion was futile. New Hanover County Dep’t of 
Soc. Servs. v. Everett (In re Everett), 161 N.C. 
App. 475, 588 S.E.2d 579, 2003 N.C. App. 
LEXIS 2201 (2008). 

Applied in In re H.W., — N.C. App. —, 594 
S.E.2d 211, 2004 N.C. App. LEXIS 414 (2004), 
cert. denied, — N.C. —, 599 S.E.2d 46 (2004). 


ARTICLE 6. 
Basic Rights. 


§ 7B-602. Parent’s right to counsel; guardian ad litem. 


CASE NOTES 


G.S. 7B-602(b)(1) did not require the ap- 
pointment of a guardian ad litem for the 
father as the dependency allegations did 
not focus on the father’s incapacity; rather, 
the majority of the dependency allegations fo- 
cused on the father’s alleged abuse and neglect 
as exhibited by his noncompliance with court- 


ordered domestic violence counseling and a 
pattern of abuse against his wife and other 
children. In re H.W., — N.C. App. —, 594 S.E.2d 
211, 2004 N.C. App. LEXIS 414 (2004), cert. 
denied, — N.C. —, 599 S.E.2d 46 (2004). 
Delay in Appointment of Guardian Ad 
Litem Did Not Cause Prejudice as Mother 
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Was Adeqately Represented at Critical 
Stages. — Because the mother was adequately 
represented by the guardian ad litem at every 
critical stage of the case, the one and a half 
month delay in appointing a guardian ad litem 


2004 INTERIM SUPPLEMENT 


§7B-806 


did not cause the mother prejudice. In re H.W., 
— N.C. App. —, 594 S.E.2d 211, 2004 N.C. App. 
LEXIS 414 (2004), cert. denied, —- N.C. —, 599 
S.E.2d 46 (2004). 


ARTICLE 8. 


Hearing Procedures. 


§ 7B-801. Hearing. 


CASE NOTES 


Cited in In re Stratton, 159 N.C. App. 461, 
583 S.E.2d 323, 2003 N.C. App. LEXIS 1503 


(2003), appeal dismissed, 357 N.C. 506, 588 
S.E.2d 472 (2003). 


§ 7B-805. Quantum of proof in adjudicatory hearing. 


CASE NOTES 


Statement of standard. — 

Court’s statement on the first page of its 
adjudication order stating: “For purposes of 
adjudication, the court finds the following facts 
have been proven by clear and convincing evi- 
dence” satisfies G.S. 7B-805 by stating the 
standard of proof was satisfied. In re E.N.S., — 
N.C. App. —, 595 S.E.2d 167, 2004 N.C. App. 
LEXIS 706 (2004). 

Absence of parent. — 


Trial court erred in entering a consent judg- 
ment finding that a mother had neglected her 
children; pursuant to G.S. 7B-902, consent by 
the father of a child was insufficient to bind the 
mother when the mother was not present at the 
hearing and did not consent to the judgment, 
and testimony by a social worker did not meet 
the clear and convincing evidence requirement 
of G.S. 7B-805. In re J.R., — N.C. App. —, 592 
S.E.2d 746, 2004 N.C. App. LEXIS 290 (2004). 


§ 7B-806. Record of proceedings. 


CASE NOTES 


Sufficiency of the Recording of Proceed- 
ings. — Where it appeared that very little of 
the testimony from a termination of parental 
rights proceeding was not recorded, and the 
interruptions in the recording due to the ending 
of tapes and the malfunctioning of equipment 
were only very brief, and where the trial court’s 
extensive findings indicated a careful evalua- 
tion of all of the evidence, the appellate court’s 
review of the record, without the benefit of a 
narration of the missing evidence, failed to 
show any prejudice to the mother from the 
missing testimony. In re Clark, 159 N.C. App. 
75, 582 S.E.2d 657, 2003 N.C. App. LEXIS 1444 
(2003). 


When, in a termination of parental rights 
proceeding, one day’s testimony was not re- 
corded, the father appealing the trial court’s 
subsequent judgment did not show that he was 
prejudiced, as he made no attempt to recon- 
struct the evidence not recorded, made only 
general allegations of prejudice in his appellate 
brief, and a review of the transcript indicated 
much of the missing testimony was clearly 
referenced and repeated by the witnesses, in- 
cluding the father, during the hearing’s second 
day. In re Bradshaw, 160 N.C. App. 677, 587 
S.E.2d 83, 2003 N.C. App. LEXIS 1910 (2003). 
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CASE NOTES 


Late Filing of Adjudication and Disposi- 
tion Orders Not Grounds for Reversal 
Where No Prejudice. — Court’s failure to file 
child neglect adjudication and disposition or- 
ders within 30 days as required under respec- 
tively, G.S. 7B- 807(b) and G.S. 7B-905(a), was 
not grounds for reversal because the mother 


could not show how she was prejudiced by the 
late filing. In re E.N.S., — N.C. App. —, 595 
S.E.2d 167, 2004 N.C. App. LEXIS 706 (2004). 

Cited in In re Clark, 159 N.C. App. 75, 582 
S.E.2d 657, 2003 N.C. App. LEXIS 1444 (2003); 
In re E.N.S., — N.C. App. —, 595 S.E.2d 167, 
2004 N.C. App. LEXIS 706 (2004). 


§ 7B-808. Predisposition report. 


(a) The court shall proceed to the dispositional hearing upon receipt of 
sufficient social, medical, psychiatric, psychological, and educational informa- 
tion. No predisposition report shall be submitted to or considered by the court 
prior to the completion of the adjudicatory hearing. The court may proceed 
with the dispositional hearing without receiving a predisposition report if the 
court makes a written finding that a report is not necessary. 

(b) The director of the department of social services shall prepare the 
predisposition report for the court containing the results of any mental health 
evaluation under G.S. 7B-503, a placement plan, and a treatment plan the 
director deems appropriate to meet the juvenile’s needs. 

(c) The chief district court judge may adopt local rules or make an admin- 
istrative order addressing the sharing of the reports among parties, including 
an order that prohibits disclosure of the report to the juvenile if the court 
determines that disclosure would not be in the best interest of the juvenile. 


Such local rules or administrative order may not: 
(1) Prohibit a party entitled by law to receive confidential information 
from receiving that information. 
(2) Allow disclosure of any confidential source protected by statute. (1979, 
c. 815, s. 1; 1998-202, s. 6; 1999-456, s. 60; 2003-140, s. 2; 2004-2038, s. 


1%) 


Effect of Amendments. — 
Session Laws 2004-203, s. 17, effective Au- 


gust 17, 2004, deleted “of a juvenile” preceding 
“under G.S. 7B-503” in subsection (b). 


CASE NOTES 


Trial Court Did Not Improperly Con- 
sider Dispositional Evidence. — Trial court 
did not improperly consider dispositional evi- 
dence in determining whether minor children 
were abused and neglected, because there was 
substantial evidence upon which the trial court 
could conclude the minor children were abused 
and neglected, and, in the judgment, the trial 


court rendered one set of findings of fact; there- 
after, in the same judgment, the trial court 
rendered its adjudicatory and dispositional con- 
clusions of law. Thus, the findings of fact were 
used to support both the adjudication and dis- 
positional orders. In re Mashburn, 162 N.C. 
App. 386, 591 S.E.2d 584, 2004 N.C. App. 
LEXIS 175 (2004). 
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ARTICLE 9. 


Dispositions. 


§ 7B-901. Dispositional hearing. 


CASE NOTES 


Cited in In re Stratton, 159 N.C. App. 461, 
583 S.E.2d 323, 2003 N.C. App. LEXIS 1503 


(2003), appeal dismissed, 357 N.C. 506, 588 
S.E.2d 472 (2008). 


§ 7B-902. Consent judgment in abuse, neglect, or depen- 
dency proceeding. 


CASE NOTES 


Absence of Parents. — 

Trial court erred in entering a consent judg- 
ment finding that a mother had neglected her 
children; pursuant to G.S. 7B-902, consent by 
the father of a child was insufficient to bind the 
mother when the mother was not present at the 


§ 7B-903. Dispositional 


alternatives 


hearing and did not consent to the judgment, 
and testimony by a social worker did not meet 
the clear and convincing evidence requirement 
of G.S. 7B-805. In re J.R., — N.C. App. —, 592 
S.E.2d 746, 2004 N.C. App. LEXIS 290 (2004). 


for abused, ne- 


glected, or dependent juvenile. 


CASE NOTES 


If the trial court uses the best interest of 
the child standard to award custody of a 
child to a parent, any misapplication of the 
constitutional presumption that a biological 
parent is a fit and proper person to exercise 
custody of her minor children pursuant to Pe- 
tersen v. Rogers, 337 N.C. 397, 445 S.E.2d 901 
(1994), is without consequence. Macon County 
Dep't of Social Servs. v. Rholetter (In re 
Rholetter), 162 N.C. App. 653, 592 S.E.2d 237, 
2004 N.C. App. LEXIS 251 (2004). 


§ 7B-905. Dispositional order. 


Where neglected juvenile’s custody 
changes to non-custodial parent, if a trial 
court determines such disposition to be in the 
best interests of the child, G.S. 7B-903, there is 
no burden of proof at the dispositional hearing; 
the trial court must only consider the best 
interests of the child. Macon County Dep’t of 
Social Servs. v. Rholetter (In re Rholetter), 162 
N.C. App. 653, 592 S.E.2d 237, 2004 N.C. App. 
LEXIS 251 (2004). 


CASE NOTES 


Late Filing of Adjudication and Disposi- 
tion Orders Not Grounds for Reversal 
Where No Prejudice. — Court’s failure to file 
child neglect adjudication and disposition or- 
ders within 30 days as required under respec- 
tively, G.S. 7B- 807(b) and G.S. 7B-905(a), was 
not grounds for reversal because the mother 
could not show how she was prejudiced by the 
late filing. In re E.N.S., — N.C. App. —, 595 


S.E.2d 167, 2004 N.C. App. LEXIS 706 (2004). 

Where custody changes from one parent 
to another, in the children’s best interests, the 
trial was relieved of the duty to conduct peri- 
odic judicial reviews of the placement pursuant 
to G.S. 7B-905 and G.S. 7B-906(d). Macon 
County Dep’t of Social Servs. v. Rholetter (In re 
Rholetter), 162 N.C. App. 653, 592 S.E.2d 237, 
2004 N.C. App. LEXIS 251 (2004). 
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§ 7B-906. Review of custody order. 


CASE NOTES 


Where custody changes from one parent 
to another, in the children’s best interests, the 
trial court was relieved of the duty to conduct 
periodic judicial reviews of the placement pur- 
suant to G.S. 7B-905 and G.S. 7B-906(d). Ma- 
con County Dep’t of Social Servs. v. Rholetter 
(In re Rholetter), 162 N.C. App. 653, 592 S.E.2d 
237, 2004 N.C. App. LEXIS 251 (2004). 

Periodic Review by Judge. — 

Trial court made the findings required by 
G.S. 7B-906, which were supported by compe- 


tent evidence, when it ordered a cease reunifi- 
cation efforts. The trial court was not conduct- 
ing, nor was it required to conduct, a 
permanency planning hearing as specified in 
G.S. 7B-907, rather the trial court was conduct- 
ing a review hearing as required by G.S. 7B- 
906. In re H.W., —N.C. App. —, 594 S.E.2d 211, 
2004 N.C. App. LEXIS 414 (2004), cert. denied, 
— N.C. —, 599 S.E.2d 46 (2004). 


§ 7B-907. Permanency planning hearing. 


CASE NOTES 


Findings of Fact. — 

Even though the trial court did not specifi- 
cally identify the various statutory factors it 
considered in authorizing a change in perma- 
nency planning from reunification to adoption, 
it was clear from the record that all of them had 
been taken into account; moreover, since there 
was competent evidence in the record to sup- 
port the conclusion that adoption was in the 
best interest of the children (where one child 
had become pregnant while staying in the pa- 
rental home and the other expressed a longing 
to be adopted by the foster parents), the ap- 
peals court would not disturb the order. In re 
J.C.S., — N.C. App. —, 595 S.E.2d 155, 2004 
N.C. App. LEXIS 746 (2004). 


Failure to Make Required Findings of 
Fact. — Trial court erred in entering a perma- 
nency order relieving an agency from reunifica- 
tion efforts between a father and his children; 
the court failed to make required findings of 
fact pursuant to G.S. 7B-507(b) and G.S. 7B- 
907(b), and the evidence did not show that 
reunification was futile. New Hanover County 
Dep’t of Soc. Servs. v. Everett (In re Everett), 
161 N.C. App. 475, 588 S.E.2d 579, 2003 N.C. 
App. LEXIS 2201 (2003). 

Applied in In re H.W., — N.C. App. —, 594 
S.E.2d 211, 2004 N.C. App. LEXIS 414 (2004), 
cert. denied, — N.C. —, 599 S.E.2d 46 (2004). 

Cited in In re J.B., — N.C. App. —, 595 
S.E.2d 794, 2004 N.C. App. LEXIS 820 (2004). 


ARTICLE 10. 


Modification and Enforcement of Dispositional Orders; Appeals. 


§ 7B-1001. Right to appeal. 


CASE NOTES 


Trial court lacked jurisdiction under 
G.S. 7B-1003 to enter an order terminating 
a father’s parental rights while the fa- 
ther’s appeal from the court’s permanency 


planning review order was pending before 
the Court of Appeals of North Carolina. In re 
Hopkins, — N.C. App. —, 592 S.E.2d 22, 2004 
N.C. App. LEXIS 266 (2004). 


§ 7B-1003. Disposition pending appeal. 


CASE NOTES 


Trial court lacked jurisdiction under 
G.S. 7B-1003 to enter an order terminating 


a father’s parental rights while the fa- 
ther’s appeal from the court’s permanency 
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planning review order was pending before 
the Court of Appeals of North Carolina. In re 
Hopkins, — N.C. App. —, 592 S.E.2d 22, 2004 
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N.C. App. LEXIS 266 (2004). 
Applied in In re J.C.S., — N.C. App. —, 595 
S.E.2d 155, 2004 N.C. App. LEXIS 746 (2004). 


ARTICLE 11. 


Termination of Parental Rights. 


§ 7B-1100. Legislative intent; construction of Article. 


CASE NOTES 


Right to Counsel. — 

Mother who was facing termination of paren- 
tal rights had the right to be represented by 
counsel; the trial court erred when it denied the 
mother’s request for court-appointed counsel, 
even though the mother (1) had not answered a 
petition that the department of social services 


§ 7B-1101. Jurisdiction. 


filed, (2) did not attend a pretrial conference 
that the trial court scheduled, and (3) made her 
request for counsel on the day the case was set 
for a hearing. In re Hopkins, — N.C. App. —, 
592 S.E.2d 22, 2004 N.C. App. LEXIS 266 
(2004). 


CASE NOTES 


Guardian Ad Litem Requirement. — 

When a Division of Social Services pursues 
termination on the grounds of parental incapa- 
bility under G.S. 7B-1111(a)(6), the parent has 
the right to counsel, and to appointed counsel in 
cases of indigency, unless the parent waives the 
right. A guardian ad litem shall also be ap- 
pointed. In re Shepard, 162 N.C. App. 215, 591 
S.E.2d 1, 2004 N.C. App. LEXIS 129 (2004). 

Although a trial court found, inter alia, that a 
mother suffered from significant mental health 
issues, it terminated her parental rights pursu- 
ant to G.S. 7B-1111(a)(1) because she had ne- 
glected her daughter; however, because the 
mother’s mental instability was so intertwined 
with a child’s neglect, the trial court erred in 
failing to appoint a guardian ad litem for the 
mother pursuant to G.S. 7B-1101 at a parental 
rights termination hearing. In re J.D., — N.C. 
App. —, — S.E.2d —, 2004 N.C. App. LEXIS 
744 (May 4, 2004). 

Failure to Appoint Guardian Ad Litem Is 
Not Reversible Error. — Where multiple 
grounds are alleged for termination of parental 


rights, including an allegation under G.S. 7B- 
1111(6) that the parent is unable to provide for 
the care of the child, where that allegation is 
not pursued, and where valid findings support 
termination on other statutory grounds, it is 
not reversible error for a trial court to fail to 
appoint a guardian ad litem for the parent, as 
required by G.S. 7B-1101(1). In re Dhermy, 161 
N.C. App. 424, 588 S.E.2d 555, 2003 N.C. App. 
LEXIS 2181 (2003). 

Right to Effective Assistance of Counsel. 

Mother who was facing termination of paren- 
tal rights had the right to be represented by 
counsel; the trial court erred when it denied the 
mother’s request for court-appointed counsel, 
even though the mother (1) had not answered a 
petition that the department of social services 
filed, (2) did not attend a pretrial conference 
that the trial court scheduled, and (3) made her 
request for counsel on the day the case was set 
for a hearing. In re Hopkins, — N.C. App. —, 
592 S.E.2d 22, 2004 N.C. App. LEXIS 266 
(2004). 


§ 7B-1103. Who may file a petition or motion. 


(a) A petition or motion to terminate the parental rights of either or both 
parents to his, her, or their minor juvenile may only be filed by one or more of 


the following: 


(1) Either parent seeking termination of the right of the other parent. 
(2) Any person who has been judicially appointed as the guardian of the 


person of the juvenile. 
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(3) Any county department of social services, consolidated county human 
services agency, or licensed child-placing agency to whom custody of 
the juvenile has been given by a court of competent jurisdiction. 

(4) Any county department of social services, consolidated county human 
services agency, or licensed child-placing agency to which the juvenile 
has been surrendered for adoption by one of the parents or by the 
guardian of the person of the juvenile, pursuant to G.S. 48-3-701. 

(5) Any person with whom the juvenile has resided for a continuous 
period of two years or more next preceding the filing of the petition or 
motion. 

(6) Any guardian ad litem appointed to represent the minor juvenile 
Se art to G.S. 7B-601 who has not been relieved of this responsi- 

ility. 

(7) Any person who has filed a petition for adoption pursuant to Chapter 
48 of the General Statutes. 

(b) Any person or agency that may file a petition under subsection (a) of this 
section may intervene in a pending abuse, neglect, or dependency proceeding 
for the purpose of filing a motion to terminate parental rights. 

(c) No person whose actions resulted in a conviction under G.S. 14-27.2 or 
G.S. 14-27.3 and the conception of the juvenile may file a petition to terminate 
the parental rights of another with respect to that juvenile. (1977, c. 879, s. 8; 
eee rorul cs. | 198d.c, (00, s. 1; 1987, ce3d7les. 241995 (Rea, Sess., 1996). 
c. 690, s. 4; 1998-202, s. 6; 1998-229, s. 9.1; 1999-456, s. 60; 2000-183, s. 4; 
2004-128, s. 13.) 


Effect of Amendments. — Session Laws 
2004-128, s. 18, effective December 1, 2004, and 


applicable to offenses committed on or after 
that date, added subsection (c). 


CASE NOTES 


Agency’s Lack of Standing Based on No 
Longer Having Custody of a Child. — Trial 
court lacked jurisdiction to enter an order ter- 
minating a mother’s parental rights, because 
an agency no longer had custody of the child 
when it brought the termination action, and 
therefore lacked standing to bring the action 
pursuant to G.S. 7B-1103(a)(3). In re Miller, 
162 N.C. App. 355, 590 S.E.2d 864, 2004 N.C. 


App. LEXIS 114 (2004). 

Grandmother Proper Person To File Pe- 
tition. — Since the minor child lived with the 
grandmother for the two years preceding the 
filing of the motion to terminate the mother’s 
parental rights, the grandmother was a proper 
person to file the petition. Lechuga v. Ore (In re 
Ore), 160 N.C. App. 586, 586 S.E.2d 486, 2003 
N.C. App. LEXIS 1816 (2008). 


§ 7B-1104. Petition or motion. 


The petition, or motion pursuant to G.S. 7B-1102, shall be verified by the 
petitioner or movant and shall be entitled In Re (last name of juvenile), a minor 
juvenile“; and shall set forth such of the following facts as are known; and with 
respect to the facts which are unknown the petitioner or movant shall so state: 

(1) The name of the juvenile as it appears on the juvenile’s birth 
certificate, the date and place of birth, and the county where the 
juvenile is presently residing. 

(2) The name and address of the petitioner or movant and facts sufficient 
to identify the petitioner or movant as one authorized by G.S. 7B-1103 
to file a petition or motion. 

(3) The name and address of the parents of the juvenile. If the name or 
address of one or both parents is unknown to the petitioner or movant, 
the petitioner or movant shall set forth with particularity the peti- 
tioner’s or movant’s efforts to ascertain the identity or whereabouts of 
the parent or parents. The information may be contained in an 
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affidavit attached to the petition or motion and incorporated therein 
by reference. A person whose actions resulted in a conviction under 
G.S. 14-27.2 or G.S. 14-27.3 and the conception of the juvenile need 
not be named in the petition. 

(4) The name and address of any person who has been judicially ap- 
pointed as guardian of the person of the juvenile. 

(5) The name and address of any person or agency to whom custody of the 
juvenile has been given by a court of this or any other state; and a copy 
of the custody order shall be attached to the petition or motion. 

(6) Facts that are sufficient to warrant a determination that one or more 
of the grounds for terminating parental rights exist. 

(7) That the petition or motion has not been filed to circumvent the 
provisions of Article 2 of Chapter 50A of the General Statutes, the 
Uniform Child-Custody Jurisdiction and Enforcement Act. (1977, c. 
879, s. 8; 1979, c. 110, s. 8; 1981, c. 469, s. 23; 1987, c. 550, s. 15; 
1998-202, s. 6; 1999-223, s. 7; 1999-456, s. 60; 2000-183, s. 5; 2004-128, 


cme) 


Effect of Amendments. — Session Laws 
2004-128, s. 14, effective December 1, 2004, and 
applicable to offenses committed on or after 


that date, added the last sentence of subdivi- 
sion (3). 


CASE NOTES 


Applied in In re B.S.D.S., — N.C. App. —, 
594 S.E.2d 89, 2004 N.C. App. LEXIS 404 
(2004). 


§ 7B-1106. Issuance of summons. 


CASE NOTES 


Right to Counsel. — Mother who was fac- 
ing termination of parental rights had the right 
to be represented by counsel; the trial court 
erred when it denied the mother’s request for 
court-appointed counsel, even though the 
mother (1) had not answered a petition that the 


department of social services filed, (2) did not 
attend a pretrial conference that the trial court 
scheduled, and (3) made her request for counsel 
on the day the case was set for a hearing. In re 
Hopkins, — N.C. App. —, 592 S.E.2d 22, 2004 
N.C. App. LEXIS 266 (2004). 


§ 7B-1109. Adjudicatory hearing on termination. 


CASE NOTES 


The termination of parental rights stat- 
ute provides for a two-stage termination 
proceeding, etc. 

Adjudication and disposition are the two 
phases required by subsection (e) of this section 
in a termination of parental rights proceeding, 
but there exists no requirement that the two 
phases be conducted during separate hearings. 
At the adjudication phase, the petitioner has 
the burden of proving there is clear, cogent, and 
convincing evidence supporting at least one 
statutory ground under G.S. 7B-1111 for termi- 
nation, and at the disposition phase, the deter- 
mination is whether it is in the best interests of 


the child to terminate parental rights. In re 
Dhermy, 161 N.C. App. 424, 588 S.E.2d 555, 
2003 N.C. App. LEXIS 2181 (2003). 

During the initial adjudication phase of the 
trial, the petitioner seeking termination must 
show by clear, cogent, and convincing evidence 
that grounds exist to terminate parental rights 
and a finding of any one of those grounds is 
sufficient to support termination of parental 
rights. If the petitioner succeeds in establishing 
the existence of any one of the statutory 
grounds, the trial court moves to the second, or 
dispositional, stage, where it determines 
whether it is in the best interests of the child to 
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terminate the parental rights; so long as the 
court applies the different evidentiary stan- 
dards at each of the two stages, there is no 
requirement that the stages be conducted at 
two separate hearings. In re Shepard, 162 N.C. 
App. 215, 591 S.E.2d 1, 2004 N.C. App. LEXIS 
129 (2004). 

Standard of Proof. — 

Trial court’s finding under G.S. 7B-1111(a)(3) 
that a mother failed to contribute to the cost of 
her children’s foster care, despite being physi- 
cally and financially able to do so, was not 
supported by clear, cogent and convincing evi- 
dence, as required by G.S. 7B-1109(f); the only 
evidence presented to the trial court on this 
subject established that she had been employed 
at various times since 1999 and did not address 
whether she was employed during the six 
months preceding the filing of the termination 
petition or whether she had the financial ability 
to contribute to the children’s support during 
that time. In re Faircloth, 161 N.C. App. 523, 
588 S.E.2d 561, 2003 N.C. App. LEXIS 2179 
(2008). 

Waiver of Counsel Due to Inaction Im- 
proper. — 


§ 7B-1110. Disposition. 
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Mother who was facing termination of paren- 
tal rights had the right to be represented by 
counsel; the trial court erred when it denied the 
mother’s request for court-appointed counsel, 
even though the mother (1) had not answered a 
petition that the department of social services 
filed, (2) did not attend a pretrial conference 
that the trial court scheduled, and (3) made her 
request for counsel on the day the case was set 
for a hearing. In re Hopkins, — N.C. App. —, 
592 S.E.2d 22, 2004 N.C. App. LEXIS 266 
(2004). 

Standard of Review. — The standard of 
review in termination of parental rights cases 
is whether the findings of fact are supported by 
clear, cogent and convincing evidence and 
whether these findings, in turn, support the 
conclusions of law; courts then consider, based 
on the grounds found for termination, whether 
the trial court abused its discretion in finding 
termination to be in the best interest of the 
child. Evidence heard or introduced throughout 
the adjudicatory stage, as well as any addi- 
tional evidence, may be considered during the 
dispositional stage. In re Shepard, 162 N.C. 
App. 215, 591 S.E.2d 1, 2004 N.C. App. LEXIS 
129 (2004). 


CASE NOTES 


The termination of parental rights stat- 
ute provides for a two-stage termination 
proceeding, etc. 

During the initial adjudication phase of the 
trial, the petitioner seeking termination must 
show by clear, cogent, and convincing evidence 
that grounds exist to terminate parental rights 
and a finding of any one of those grounds is 
sufficient to support termination of parental 
rights. If the petitioner succeeds in establishing 
the existence of any one of the statutory 
grounds, the trial court moves to the second, or 
dispositional, stage, where it determines 
whether it is in the best interests of the child to 
terminate the parental rights; so long as the 
court applies the different evidentiary stan- 
dards at each of the two stages, there is no 
requirement that the stages be conducted at 
two separate hearings. In re Shepard, 162 N.C. 
App. 215, 591 S.E.2d 1, 2004 N.C. App. LEXIS 
129 (2004). 

Termination of Parental Rights Sup- 
ported by Child’s Best Interests. — 


A trial court did not abuse its discretion in 
determining that termination of a mother’s 
parental rights to her daughter was in the 
child’s best interests where: (1) numerous find- 
ings were made regarding the extensive sexual 
abuse the daughter suffered at the hands of her 
brother and her stepfather; (2) where the 
mother acknowledged awareness of the abuse, 
but did virtually nothing to protect the daugh- 
ter from it; (3) where the mother lacked insight 
regarding her own significant mental health 
issues; (4) where the mother played a signifi- 
cant role in creating a neglectful and abusive 
home environment for the daughter, and (5) 
where the mother had made minimal progress 
in correcting the issues that led to removal of 
the daughter from the mother’s home. In re 
Dhermy, 161 N.C. App. 424, 588 S.E.2d 555, 
2003 N.C. App. LEXIS 2181 (2003). 

An order terminating parental rights is 
a “nullity” when signed by a judge other 
than the one who presided over the hear- 
ing. In re Savage, — N.C. App. —, 592 S.E.2d 
610, 2004 N.C. App. LEXIS 296 (2004). 
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§ 7B-1111. Grounds for terminating parental rights. 


CASE NOTES 


I. General Consideration. 
II. Neglect. 


Ill. Failure to Pay Reasonable Portion of Cost of Care. 


V. Illustrative Cases. 
VI. Willfully Leaving Child in Foster Care. 


I. GENERAL CONSIDERATION. 


Grounds for Termination. — 

Where the court merely recited the testimony 
of witnesses and did not make the required 
findings of fact, further findings of fact and a 
determination of the father’s parental fitness 
was needed if he was to be denied all contact 
with his daughter. Moore v. Moore, 160 N.C. 
App. 569, 587 S.E.2d 74, 2003 N.C. App. LEXIS 
1827 (2003). 

Termination of parental rights proceeding is 
a two-stage process: the trial court first deter- 
mines whether sufficient grounds exist under 
G.S. 7B-1111 to warrant termination; if the 
trial court determines that any one of the 
grounds for termination listed in G.S. 7B-1111 
exists, the trial court may then terminate pa- 
rental rights consistent with the best interests 
of the child. In re T.D.P., — N.C. App. —, 595 
S.E.2d 735, 2004 N.C. App. LEXIS 811 (2004). 

Testimony of Guardian Ad Litem Ap- 
pointed for a Parent Was Properly Admit- 
ted. — Guardian ad litem appointed for men- 
tally incompetent mother could not be 
prevented from testifying on issues that were 
against the mother’s interests either on direct 
testimony for the department of social services 
or if she were testifying on behalf of the mother 
and the information were being elicited on 
cross examination. In re Shepard, 162 N.C. 
App. 215, 591 S.E.2d 1, 2004 N.C. App. LEXIS 
129 (2004). 

Applied in In re Stratton, 159 N.C. App. 461, 
583 S.E.2d 323, 2003 N.C. App. LEXIS 1503 
(2003), appeal dismissed, 357 N.C. 506, 588 
S.E.2d 472 (2003). 

Cited in In re Stumbo, 357 N.C. 279, 582 
S.E.2d 255, 2003 N.C. LEXIS 747 (2003); In re 
N.B., — N.C. App. —, 592 S.E.2d 597, 2004 
N.C. App. LEXIS 310 (2004). 


Ii. NEGLECT. 


Neglect Shown. — 

Evidence that a father, although incarcerated 
since his child’s birth, had not provided any 
financial support for the child from the compen- 
sation he received for his prison employment 
and had not sought any personal contact with 
the child or attempted to convey love or affec- 


tion for the child, nor had he inquired about the 
child in his infrequent correspondence with the 
child’s mother, sufficiently supported the trial 
court’s findings that the father neglected the 
child under G.S.7B-1111(a)(1), and these find- 
ings supported a termination of the father’s 
parental rights. In re Bradshaw, 160 N.C. App. 
677, 587 S.E.2d 83, 2003 N.C. App. LEXIS 1910 
(2003). 

Having found that the trial court’s findings 
sufficiently supported its conclusion that a fa- 
ther neglected his child, under G.S. 7B- 
1111(a)(1), allowing termination of the father’s 
parental rights, it was unnecessary for the 
appellate court to consider whether those find- 
ings were also sufficient for termination of the 
father’s parental rights under G.S. 7B- 
1111(a)(7), based on willful abandonment. In re 
Bradshaw, 160 N.C. App. 677, 587 S.E.2d 83, 
2003 N.C. App. LEXIS 1910 (2003). 

Clear, cogent, and convincing evidence ex- 
isted to support termination of a mother’s pa- 
rental rights for neglect where: (1) her daugh- 
ter was sexually abused in the mother’s home 
under conditions the mother helped to create; 
(2) the mother was aware of the sexual abuse, 
but failed to protect her child; (3) the mother 
did not continue therapy for the child after 
repeated sexual abuse, and (4) termination was 
in the best interest of the child because there 
was a strong likelihood that the neglect would 
continue where the mother denied and/or min- 
imized her responsibility for the abuse and 
neglect, and where she failed to minimize the 
conditions in her life that led to the child’s 
abuse and neglect. In re Dhermy, 161 N.C. App. 
424, 588 S.E.2d 555, 2003 N.C. App. LEXIS 
2181 (2003). 

Trial court did not abuse its discretion in 
terminating a mother’s parental rights to her 
daughter pursuant to G.S. 7B-1111; the mother 
failed to comply with drug treatment and other 
requirements, and showed little interest in 
maintaining a relationship with the daughter, 
as evidenced by the mother’s failure to pay to 
support the child and her failure to consistently 
visit the child, and therefore the trial court 
properly determined that the child was ne- 
glected. In re Howell, 161 N.C. App. 650, 589 
S.E.2d 157, 2003 N.C. App. LEXIS 2262 (2003). 
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Ill. FAILURE TO PAY REA- 
SONABLE PORTION OF 
COST OF CARE. 


Finding that a parent has ability to pay 
support is essential to terminaticn for non- 
support pursuant to G.S. 7B-1111(a)(3). In re 
T.D.P., — N.C. App. —, 595 S.E.2d 735, 2004 
N.C. App. LEXIS 811 (2004). 

Ability to Pay Controls What Is “Reason- 
able Portion.” — Although what is within a 
parent’s ability to pay or what is within the 
means of a parent to pay is a difficult standard 
that requires great flexibility in its application, 
the requirement of G.S. 7B-1111(a)(3) applies 
irrespective of the parent’s wealth or poverty; 
the parents’ economic status is merely a factor 
used to determine their ability to pay such 
costs, but their ability to pay is the controlling 
characteristic of what is a reasonable amount 
for them to pay. In re T.D.P., — N.C. App. —, 
595 S.E.2d 735, 2004 N.C. App. LEXIS 811 
(2004). 

Rights Not Properly Terminated. — 

Trial court erroneously terminated mother’s 
parental rights based on a finding under GS. 
7B-1111(a)(3) that she had failed to contribute 
to the cost of her children’s foster care, despite 
being physically and financially able to do so; 
the only evidence presented to the trial court on 
this subject established that she had been em- 
ployed at various times since 1999 and did not 
address whether she was employed during the 
six months preceding the filing of the termina- 
tion petition or whether she had the financial 
ability to contribute to the children’s support 
during that time. In re Faircloth, 161 N.C. App. 
523, 588 S.E.2d 561, 2003 N.C. App. LEXIS 
2179 (2003). 

Failure to Pay Reasonable Portion of 
Costs of Care Shown. — 

Where the father of a two-year-old who was 
incarcerated for robbery and _ kidnapping 
earned between 40 cents and a dollar a day but 
sent nothing to his child in foster care, his 
parental rights were properly terminated for 
nonsupport under G.S. 7B-1111(a)(3). In re 
T.D.P,, — N.C. App. —, 595 S.E.2d 735, 2004 
N.C. App. LEXIS 811 (2004). 


V. ILLUSTRATIVE CASES. 


Mental Illness of Parent. — 

Although a trial court found, inter alia, that a 
mother suffered from significant mental health 
issues, it terminated her parental rights pursu- 
ant to G.S. 7B-1111(a)(1) because she had ne- 
glected her daughter; however, because the 
mother’s mental instability was so intertwined 
with a child’s neglect, the trial court erred in 
failing to appoint a guardian ad litem for the 
mother pursuant to G.S. 7B-1101 at a parental 
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rights termination hearing. In re J.D., — N.C. 
App. —, — S.E.2d —, 2004 N.C. App. LEXIS 


744 (May 4, 2004). 

Rights Properly Terminated. — 

Trial court properly terminated the mother’s 
parental rights where the evidence showed that 
the mother failed to provide any parental guid- 
ance, personal contact, love, or custodial/spiri- 
tual support for at least six months prior to the 
filing of the grandmother’s petition and that 
the mother’s neglectful behavior was likely to 
continue for the foreseeable future because she 
had a long history of being incarcerated for 
various criminal offenses as well as a long 
history of substance abuse and failure to ad- 
dress those problems with necessary treat- 
ment. Lechuga v. Ore (In re Ore), 160 N.C. App. 
586, 586 S.E.2d 486, 2003 N.C. App. LEXIS 
1816 (2003). 


VI. WILLFULLY LEAVING CHILD IN 
FOSTER CARE. 


“Willful” Defined. — 

“Willfulness” when terminating parental 
rights on the grounds of G.S. 7B-1111(a)(2), is 
something less than “willful” abandonment, is 
not precluded even if the respondent has made 
some efforts to regain custody of the children, 
and may be found where the parent, recogniz- 
ing her inability to care for the children, volun- 
tarily leaves the children in foster care. In re 
Shepard, 162 N.C. App. 215, 591 S.E.2d 1, 2004 
N.C. App. LEXIS 129 (2004). 

Failure to Show Progress. — 

Termination of mother’s parental rights by 
the trial court was affirmed, as the mother 
willfully left her juvenile child in foster care 
after the juvenile was adjudicated as neglected 
and dependent for more than 12 months, with- 
out showing the trial court reasonable progress 
under her circumstances. In re Clark, 159 N.C. 
App. 75, 582 S.E.2d 657, 2003 N.C. App. LEXIS 
1444 (2003). 

Despite some efforts to comply with a trial 
court’s order and Department of Social Service 
requirements shortly before the termination of 
parental rights proceeding, a mother’s parental 
rights were terminated regardless of her good 
intentions where there was sufficient evidence 
to support the trial court’s finding of her lack of 
progress during the year preceding the Depart- 
ment’s petition to terminate her parental rights 
under G.S. 7B-1111(a)(2) for wilful abandon- 
ment; mother’s failure to attend therapy ses- 
sions, her acts in repeatedly upsetting the 
child, leaving the child in foster care, failing to 
show sufficient parental skills, and failing to 
comply with a prohibition of having unrelated 
males in the home supported the order termi- 
nating the mother’s parental rights. In re 
B.S.D.S., — N.C. App. —, 594 S.E.2d 89, 2004 
N.C. App. LEXIS 404 (2004). 


147 


§7B-1112 


Leaving Held “Willful”. — 

There was clear, cogent, and convincing evi- 
dence to hold that a mother was willful in 
leaving her children in the custody of the 
Forsyth County Department of Social Services 
(DSS) for a time period well beyond the statu- 
tory period of 12 months where: (1) she entered 
a mental hospital, which caused the initial 
removal of her children, and she did not seek 
return of their custody for several year, (2) she 
refused to acknowledge and treat the very con- 
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ditions that led to her loss of custody and even 
refused to acknowledge the medical diagnosis 
of her children; (3) this behavior indicted that, 
if returned to her custody, she would not pursue 
treatment for herself or her children; and (4) 
any attempt to set up a visitation with the 
children by the diligence of DSS or the chil- 
dren’s guardian ad litem was frustrated at the 
mother’s own behest. In re Shepard, 162 N.C. 
App. 215, 591 S.E.2d 1, 2004 N.C. App. LEXIS 
129 (2004). 


§ 7B-1112. Effects of termination order. 


CASE NOTES 


Applied in In re Estate of Lunsford, 160 
N.C. App. 125, 585 S.E.2d 245, 2003 N.C. App. 
LEXIS 1764 (2003). 


§ 7B-1113. Appeals; modification of order after affirma- 


tion. 


CASE NOTES 


The appellate court reversed an order 
terminating parental rights and remanded 
for a hearing de novo where the order was 
improperly made because it was signed by a 
judge other than the one who presided over the 
hearing on the petition to terminate, and where 
the presiding judge had left office and was 
unavailable to render a written decision. In re 
Savage, — N.C. App. —, 592 S.E.2d 610, 2004 
N.C. App. LEXIS 296 (2004). 

Appeal From Temporary Orders. — Ap- 


pellate court refused to dismiss as moot a 
parent’s appeal from temporary orders placing 
children in foster care upon finding them ne- 
glected and dependent, even though the social 
services department argued that the issue had 
been mooted by a subsequent order terminat- 
ing parental rights; during pendency of the 
earlier appeal, the trial court’s authority was 
limited to entry of temporary orders in a child’s 
best interest. In re J.C.S., — N.C. App. —, 595 
S.E.2d 155, 2004 N.C. App. LEXIS 746 (2004). 


ARTICLE 13. 


Prevention of Abuse and Nese) 


§ 7B-1301. Program on Prevention of Abuse and Neglect. 


Editor’s Note. — Session Laws 2004-124, s. 
7.33(a) provides: “The Department of Public 
Instruction, in carrying out its duties and re- 
sponsibilities under Article 13 of Chapter 7B of 
the General Statutes, shall collaborate with the 
Division of Social Services and with statewide 
child abuse and neglect prevention experts 
with regards to the following: 

“(1) Best practices in child abuse and neglect 
prevention programs and policies. 

“(2) Exploration of additional revenue 
sources for the protection of children in this 
State. 

“(3) Educational programs to ensure state- 
wide awareness of the Children’s Trust Fund, 


and its purpose and mission.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 
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§ 7B-1302. Children’s Trust Fund. 


(a) There is established a fund to be known as the “Children’s Trust Fund,” 
in the Department of State Treasurer, which shall be funded by a portion of the 
marriage license fee under G.S. 161-11.1 and a portion of the special license 
plate fee under G.S. 20-81.12. The money in the Fund shall be used by the 
State Board of Education to fund abuse and neglect prevention programs so 
authorized by this Article. 

(b) The Department of Public Instruction shall report annually on revenues 
and expenditures of the Children’s Trust Fund to the Joint Legislative 
Commission on Governmental Operations. (1983, c. 894, s. 1; 1998-202, s. 6; 
1999-277, s. 5; 2004-124, s. 733(b)) 


Editor’s Note. — Session Laws 2004-124, s. 
7.33(b), effective July 1, 2004, has been codified 
as subsection (b) of this section at the direction 
of the Revisor of Statutes. 


sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 


Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 


during, the 2004-2005 fiscal year.” 
Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


ARTICLE 14. 
North Carolina Child Fatality Prevention System. 


§ 7B-1402. Task Force — creation; membership; vacancies. 


(a) There is created the North Carolina Child Fatality Task Force within the 
Department of Health and Human Services for budgetary purposes only. 

(b) The Task Force shall be composed of 35 members, 11 of whom shall be ex 
officio members, four of whom shall be appointed by the Governor, 10 of whom 
shall be appointed by the Speaker of the House of Representatives, and 10 of 
whom shall be appointed by the President Pro Tempore of the Senate. The ex 
officio members other than the Chief Medical Examiner shall be nonvoting 
members and may designate representatives from their particular depart- 
ments, divisions, or offices to represent them on the Task Force. The members 
shall be as follows: 

(1) The Chief Medical Examiner; 

(2) The Attorney General; 

(3) The Director of the Division of Social Services; 

(4) The Director of the State Bureau of Investigation; 

(5) The Director of the Division of Maternal and Child Health of the 
Department of Health and Human Services; 

(6) ie Director of the Governor’s Youth Advocacy and Involvement 

ffice; 

(7) The Superintendent of Public Instruction; 

(8) The Chairman of the State Board of Education; 

(9) The Director of the Division of Mental Health, Developmental Disabil- 
ities, and Substance Abuse Services; 

(10) The Secretary of the Department of Health and Human Services; 

(11) The Director of the Administrative Office of the Courts; 

(12) Adirector of a county department of social services, appointed by the 
Governor upon recommendation of the President of the North Caro- 
lina Association of County Directors of Social Services; 
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(13) A representative from a Sudden Infant Death Syndrome counseling 
and education program, appointed by the Governor upon recommen- 
dation of the Director of the Division of Maternal and Child Health of 
the Department of Health and Human Services; 

(14) A representative from the North Carolina Child Advocacy Institute, 
appointed by the Governor upon recommendation of the President of 
the Institute; 

(15) Adirector of a local department of health, appointed by the Governor 
upon the recommendation of the President of the North Carolina 
Association of Local Health Directors; 

(16) Arepresentative from a private group, other than the North Carolina 
Child Advocacy Institute, that advocates for children, appointed by 
the Speaker of the House of Representatives upon recommendation of 
private child advocacy organizations; 

(17) A pediatrician, licensed to practice medicine in North Carolina, 
appointed by the Speaker of the House of Representatives upon 
recommendation of the North Carolina Pediatric Society; 

(18) A representative from the North Carolina League of Municipalities, 
appointed by the Speaker of the House of Representatives upon 
recommendation of the League; 

(18a) A representative from the North Carolina Domestic Violence Com- 
mission, appointed by the Speaker of the House of Representatives 
upon recommendation of the Director of the Commission; 

(19) One public member, appointed by the Speaker of the House of 
Representatives; 

(20) A county or municipal law enforcement officer, appointed by the 
President Pro Tempore of the Senate upon recommendation of orga- 
nizations that represent local law enforcement officers; 

(21) A district attorney, appointed by the President Pro Tempore of the 
Senate upon recommendation of the President of the North Carolina 
Conference of District Attorneys; 

(22) A representative from the North Carolina Association of County 
Commissioners, appointed by the President Pro Tempore of the 
Senate upon recommendation of the Association; 

(22a) A representative from the North Carolina Coalition Against Domes- 
tic Violence, appointed by the President Pro Tempore of the Senate 
upon recommendation of the Executive Director of the Coalition; 

(23) One public member, appointed by the President Pro Tempore of the 
Senate; and 

(24) Five members of the Senate, appointed by the President Pro Tempore 
of the Senate, and five members of the House of Representatives, 
appointed by the Speaker of the House of Representatives. 

(c) All members of the Task Force are voting members. Vacancies in the 
appointed membership shall be filled by the appointing officer who made the 
initial appointment. Terms shall be two years. The members shall elect a chair 
who shall preside for the duration of the chair’s term as member. In the event 
a vacancy occurs in the chair before the expiration of the chair’s term, the 
members shall elect an acting chair to serve for the remainder of the unexpired 
term. (1991, c. 689, s. 233(a); 1991 (Reg. Sess., 1992), c. 900, s. 169(b); 1993, c. 
321, s. 285(a); 1993 (Reg. Sess., 1994), c. 769, s. 27.8(d); 1996, 2nd Ex. Sess., c. 
17, s. 3.2; 1997-443, s. 114.98; 1997-456, s. 27; 1998-202, s. 6; 1998-212, s. 
12.44(a), (b); 2004-186, s. 5.1.) 


Editor’s Note. — Session Laws 2004-186, s. terms. The new appointments contained in Sec- 
5.2, provides: “The public members serving on _ tion 1 of this act shall take effect at the end of 
the Child Fatality Task Force on the effective those terms.” 
date of this act shall complete their current Effect of Amendments. — Session Laws 
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2004-186, s. 5.1, effective August 12, 2004, 
inserted subdivisions (18a) and (22a); and sub- 
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stituted “One public member” for “Two public 
members” in subdivisions (19) and (23). 


SUBCHAPTER II. UNDISCIPLINED AND DELINQUENT 
JUVENILES. 


ARTICLE 15. 


Purposes; Definitions. 


§ 7B-1500. Purpose. 


Youth Development Center Staffing — 
Session Laws 2004-124, s. 16.4(a)-(c), provides: 
“(a) With the approval of the Office of State 
Personnel and the Office of State Budget and 
Management, the Department of Juvenile Jus- 
tice and Delinquency Prevention may: 

“(1) Reclassify existing departmental vacant 
positions to establish up to 18 new positions in 
new job classes listed in this subsection. The 
Department may use departmental salary re- 
serves and salaries from vacant positions to 
establish these positions. These newly estab- 
lished positions shall be assigned to Stonewall 
Jackson and Samarkand Youth Development 
Centers. The positions shall be reclassified as 
14 youth development center youth counselors, 
two youth counselor supervisors, and two li- 
censed mental health clinicians. 

“(2) Use up to one hundred eighty-three thou- 
sand nine hundred ninety-two dollars 
($183,992) of salary reserves to reclassify up to 
68 existing positions to 58 youth counselors and 
10 youth counselor supervisors. 

These new positions will provide the starting 
point for the potential implementation of a 
statewide therapeutic staffing model. 

“(b) Prior to establishing new positions or 
reclassifying positions listed in subsection (a) of 
this section, the Department of Juvenile Jus- 
tice and Delinquency Prevention shall prepare 
a long-range plan for establishing a therapeutic 
staffing model to be used in all youth develop- 
ment centers. The plan shall include: 

“(1) Areport on the proposed implementation 
of 18 newpositions and reclassifications identi- 
fied in subsection (a) of this section. The report 
shall provide information on (i) the vacant 
positions to be reallocated to establish new 
positions, (ii) the amount and source of funds 
used for these positions and reclassifications, 
(iii) how the 18 positions will be allocated 
between Stonewall Jackson and Samark and 
and their specific duties, and (iv) how the 68 
reclassified positions will be allocated among 
the existing youth development centers. 

“(2) An outline of the cost and benefits of the 
proposed model for juveniles in the custody of 


the Department and a summary of available 
research regarding the use of therapeutic staff- 
ing models in juvenile facilities. 

“(3) An action plan and time line for reclassi- 
fying current counselor technicians, behavioral 
specialists, cottage parents, or other current 
positions to youth counselor or youth counselor 
supervisor positions or to other job classes that 
are progressive steps towards youth counselor 
positions. The Department shall also estimate 
the number of current statewide positions 
likely to be reclassified to youth counselor po- 
sitions, youth counselor supervisors, or other 
job classes based on the qualifications of the 
current staff. 

“(4) Job specifications, salary grades, and 
operating costs for each new job class. 

“(5) The recommended staffing for and qual- 
ifications of teachers and teacher assistants 
and the standards for evaluating teacher qual- 
ity in youth development centers. 

“(c) The Department of Juvenile Justice and 
Delinquency Prevention shall report by Decem- 
ber 1, 2004, to the Joint Legislative Correc- 
tions, Crime Control, and Juvenile Justice 
Oversight Committee, the Chairs of the House 
of Representatives and Senate Appropriations 
Committees, and the Chairs of the House of 
Representatives and Senate Appropriations 
Subcommittees on Justice and Public Safety on 
the long-range plan required by this section 
and the budgetary costs for statewide imple- 
mentation of the therapeutic staffing model.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 
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§ 7B-1501. Definitions. 


CASE NOTES 


Cited in In re May, 357 N.C. 423, 584 S.B.2d 
271, 2003 N.C. LEXIS 833 (2003). 


ARTICLE 18. 


Venue; Petition; Summons. 


§ 7B-1800. Venue. 


(a) A proceeding in which a juvenile is alleged to be delinquent or undisci- 
plined shall be commenced and adjudicated in the district in which the offense 
is alleged to have occurred. When a proceeding is commenced in a district other 
than that of the juvenile’s residence, the court shall proceed to adjudication in 
that district and, if the juvenile is in residential treatment or foster care in that 
district, the court shall conduct the dispositional hearing in that district as 
well, unless the judge enters an order, supported by findings of fact, that a 
transfer would serve the ends of justice or is in the best interests of the 


juvenile. 


(b) Except as provided in subsection (a) of this section, after adjudication, 
the following procedures shall be available to the court: 

(1) The court may transfer the proceeding to the court in the district 
where the juvenile resides for disposition. 

(2) Where the proceeding is not transferred under subdivision (1) of this 
section, the court shall immediately notify the chief district court 
judge in the district in which the juvenile resides. If the chief district 
court judge requests a transfer within five days after receipt of 
notification, the court shall transfer the proceeding. 

(3) Where the proceeding is not transferred under subdivision (1) or (2) of 
this section, the court, upon motion of the juvenile, shall transfer the 
proceeding to the court in the district where the juvenile resides for 
disposition. The court shall advise the juvenile of the juvenile’s right 
to transfer under this section. (1979, c. 815, s. 1; 1998-202, s. 6; 


2004-155, s. 1.) 


Effect of Amendments. — Session Laws 
2004-154, s. 1, effective October 1, 2004, and 
applicable to hearings conducted on or after 
that date, added subsection (a) and (b) designa- 
tions; added the language beginning “and, if the 


juvenile is in residential treatment or foster 
care” at the end of the last sentence of subsec- 
tion (a); and added “Except as provided in 
subsection (a) of this section” at the beginning 
of subsection (b). 


§ 7B-1801. Pleading and process. 


CASE NOTES 


Fatal Variance Between Juvenile Peti- 
tion and Evidence. — There was a fatal 
variance between the juvenile petition and the 
evidence where the petition, which charged a 
first-degree sexual offense based on the parties’ 


ages, was fatally defective because it did not 
allege the ages of the victim and the juvenile. In 
re Griffin, 162 N.C. App. 487, 592 S.E.2d 12, 
2004 N.C. App. LEXIS 172 (2004). 
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CASE NOTES 


Fatal Variance Between Juvenile Peti- 
tion and Evidence. — There was a fatal 
variance between the juvenile petition and the 
evidence where the petition, which charged a 
first-degree sexual offense based on the parties’ 


ages, was fatally defective because it did not 
allege the ages of the victim and the juvenile. In 
re Griffin, 162 N.C. App. 487, 592 S.E.2d 12, 
2004 N.C. App. LEXIS 172 (2004). 


ARTICLE 24. 


Hearing Procedures. 


§ 7B-2409. Quantum of proof in adjudicatory hearing. 


CASE NOTES 


Oral Finding Sufficient. — Where the trial 
court, in juvenile proceedings, orally made its 
G.S. 7B-2409 finding that defendant, beyond a 
reasonable doubt, engaged in the acts alleged, 
but the trial court did not include this finding in 
the written adjudication order, the oral finding 
was sufficient to satisfy the G.S. 7B-2411 re- 
quirement that the finding be stated; G.S. 7B- 


§ 7B-2411. Adjudication. 


2512 required the findings in the dispositional 
order, but not the adjudicatory order, to be in 
writing. In re Rikard, — N.C. App. —, — S.E.2d 
—, 2003 N.C. App. LEXIS 2002 (Nov. 4, 2003). 

Applied in In re Rikard, 161 N.C. App. 150, 
587 S.E.2d 467, 2003 N.C. App. LEXIS 1997 
(2003). 


CASE NOTES 


Oral Finding Sufficient. — Where the trial 
court, in juvenile proceedings, orally made its 
G.S. 7B-2409 finding that defendant, beyond a 
reasonable doubt, engaged in the acts alleged, 
but the trial court did not include this finding in 
the written adjudication order, the oral finding 
was sufficient to satisfy the G.S. 7B-2411 re- 
quirement that the finding be stated; G.S. 7B- 
2512 required the findings in the dispositional 
order, but not the adjudicatory order, to be in 


writing. In re Rikard, — N.C. App. —, —S.E.2d 
—, 2003 N.C. App. LEXIS 2002 (Nov. 4, 2003). 

Correction of Written Order Necessary. 
— In a juvenile delinquency proceeding, a trial 
court’s oral findings as to whether the State 
had proved the allegations against a juvenile 
sufficed; however, the written order had to be 
corrected so that the record reflected the find- 
ing. In re Rikard, 161 N.C. App. 150, 587 S.E.2d 
467, 2003 N.C. App. LEXIS 1997 (2003). 


ARTICLE 25. 


Dispositions. 


§ 7B-2500. Purpose. 


Youth Development Center Staffing. — 
Session Laws 2004-124 s. 16.4(a)-(c), provides: 
“(a) With the approval of the Office of State 
Personnel and the Office of State Budget and 
Management, the Department of Juvenile Jus- 
tice and Delinquency Prevention may: 

“(1) Reclassify existing departmental vacant 
positions to establish up to 18 new positions in 


new job classes listed in this subsection. The 
Department may use departmental salary re- 
serves and salaries from vacant positions to 
establish these positions. These newly estab- 
lished positions shall be assigned to Stonewall 
Jackson and Samarkand Youth Development 
Centers. The positions shall be reclassified as 
14 youth development center youth counselors, 
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two youth counselor supervisors, and two li- 
censed mental health clinicians. 

“(2) Use up to one hundred eighty-three thou- 
sand nine hundred _ ninety-two dollars 
($183,992) of salary reserves to reclassify up to 
68 existing positions to 58 youth counselors and 
10 youth counselor supervisors. 

“These new positions will provide the start- 
ing point for the potential implementation of a 
statewide therapeutic staffing model. 

“(b) Prior to establishing new positions or 
reclassifying positions listed in subsection (a) of 
this section, the Department of Juvenile Jus- 
tice and Delinquency Prevention shall prepare 
a long-range plan for establishing a therapeutic 
staffing model to be used in all youth develop- 
ment centers. The plan shall include: 

“(1) Areport on the proposed implementation 
of 18 new positions and reclassifications iden- 
tified in subsection (a) of this section. The 
report shall provide information on (i) the va- 
cant positions to be reallocated to establish new 
positions, (ii) the amount and source of funds 
used for these positions and reclassifications, 
(iii) how the 18 positions will be allocated 
between Stonewall Jackson and Samarkand 
and their specific duties, and (iv) how the 68 
reclassified positions will be allocated among 
the existing youth development centers. 

“(2) An outline of the cost and benefits of the 
proposed model for juveniles in the custody of 
the Department and a summary of available 
research regarding the use of therapeutic staff- 
ing models in juvenile facilities. 

“(3) An action plan and time line for reclassi- 
fying current counselor technicians, behavioral 
specialists, cottage parents, or other current 
positions to youth counselor or youth counselor 
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supervisor positions or to other job classes that 
are progressive steps towards youth counselor 
positions. The Department shall also estimate 
the number of current statewide positions 
likely to be reclassified to youth counselor po- 
sitions, youth counselor supervisors, or other 
job classes based on the qualifications of the 
current staff. 

“(4) Job specifications, salary grades, and 
operating costs for each new job class. 

“(5) The recommended staffing for and qual- 
ifications of teachers and teacher assistants 
and the standards for evaluating teacher qual- 
ity in youth development centers. 

“(c) The Department of Juvenile Justice and 
Delinquency Prevention shall report by Decem- 
ber 1, 2004, to the Joint Legislative Correc- 
tions, Crime Control, and Juvenile Justice 
Oversight Committee, the Chairs of the House 
of Representatives and Senate Appropriations 
Committees, and the Chairs of the House of 
Representatives and Senate Appropriations 
Subcommittees on Justice and Public Safety on 
the long-range plan required by this section 
and the budgetary costs for statewide imple- 
mentation of the therapeutic staffing model.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


§ 75-2501. Dispositional hearing. 


CASE NOTES 


Evidence Did Not Support Transfer of 
Custody. — Findings of fact in a dispositional 
order in a delinquency case did not support a 
trial court’s decision to transfer custody of de- 
fendant from his mother to his father, and that 
part of the dispositional order was reversed 
where the evidence in the record failed to 
support a finding that placement with the fa- 
ther was in defendant’s best interests; the 
record indicated that defendant had no contact 
with his father for approximately seven to eight 


months immediately prior to the assault for 
which defendant was on trial, the court coun- 
selor did not recommend placement with the 
father and instead advised the court to utilize 
family services if defendant needed more struc- 
ture during the day, and it appeared that the 
trial court based the decision to award custody 
to the father solely on defendant’s school ab- 
sences. In re Ferrell, 162 N.C. App. 175, 589 
S.E.2d 894, 2004 N.C. App. LEXIS 8 (2004). 
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§ 7B-2506. Dispositional alternatives for delinquent juve- 


niles. 


CASE NOTES 


Evidence Did Not Support Transfer of 
Custody. — Findings of fact in a dispositional 
order in a delinquency case did not support a 
trial court’s decision to transfer custody of de- 
fendant from his mother to his father, and that 
part of the dispositional order was reversed 
where the evidence in the record failed to 
support a finding that placement with the fa- 
ther was in defendant’s best interests; the 
record indicated that defendant had no contact 
with his father for approximately seven to eight 


months immediately prior to the assault for 
which defendant was on trial, the court coun- 
selor did not recommend placement with the 
father and instead advised the court to utilize 
family services if defendant needed more struc- 
ture during the day, and it appeared that the 
trial court based the decision to award custody 
to the father solely on defendant’s school ab- 
sences. In re Ferrell, 162 N.C. App. 175, 589 
S.E.2d 894, 2004 N.C. App. LEXIS 8 (2004). 


§ 7B-2510. Conditions of probation; violation of proba- 


tion. 


CASE NOTES 


Violation of Conditions of Probation. — 

When a juvenile admitted a violation of his 
probation due to being physically aggressive 
with another juvenile, the double jeopardy 
clause did not preclude his subsequent delin- 
quency adjudication based on that behavior, as 
double jeopardy did not apply to his probation 
revocation hearing; any punishment to which 
he was exposed by virtue of that hearing was 


punishment for the offense for which he was 
originally placed on probation, rather than 
punishment for the offense on which his proba- 
tion violation was based, so he was not being 
punished twice for the same offense. In re 
O’Neal, 160 N.C. App. 409, 585 S.E.2d 478, 
2003 N.C. App. LEXIS 1789 (2003), cert. de- 
nied, 357 N.C. 657, 590 S.E.2d 270 (2003). 


§ 7B-2512. Dispositional order. 


CASE NOTES 


Judge May Make Oral Entry of Order. — 

In a juvenile delinquency proceeding, a trial 
court’s oral findings as to whether the State 
had proved the allegations against a juvenile 
sufficed; however, the written order had to be 
corrected so that the record reflected the find- 
ing. In re Rikard, 161 N.C. App. 150, 587 S.E.2d 
467, 2003 N.C. App. LEXIS 1997 (2003). 

Evidence Did Not Support Transfer of 
Custody. — Findings of fact in a dispositional 
order in a delinquency case did not support a 
trial court’s decision to transfer custody of de- 
fendant from his mother to his father, and that 
part of the dispositional order was reversed 
where the evidence in the record failed to 


support a finding that placement with the fa- 
ther was in defendant’s best interests; the 
record indicated that defendant had no contact 
with his father for approximately seven to eight 
months immediately prior to the assault for 
which defendant was on trial, the court coun- 
selor did not recommend placement with the 
father and instead advised the court to utilize 
family services if defendant needed more struc- 
ture during the day, and it appeared that the 
trial court based the decision to award custody 
to the father solely on defendant’s school ab- 
sences. In re Ferrell, 162 N.C. App. 175, 589 
S.E.2d 894, 2004 N.C. App. LEXIS 8 (2004). 
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ARTICLE 26. 
Modification and Enforcement of Dispositional Orders; Appeals. 


§ 7B-2602. Right to appeal. 


CASE NOTES 


No Trial Court Jurisdiction During Pen- 
dency of Appeal. — In a juvenile delinquency 
proceeding, an amended adjudication order and 
a disposition order had to be vacated because 
both were entered during the pendency of the 


juvenile’s appeal after no disposition had been 
entered within 60 days of the adjudication of 
the juvenile as delinquent. In re Rikard, 161 
N.C. App. 150, 587 S.E.2d 467, 2003 N.C. App. 
LEXIS 1997 (2003). 


§ 7B-2605. Disposition pending appeal. 


CASE NOTES 


Trial Courts Divested of Jurisdiction 
During Pendency of Appeal. — In a juvenile 
delinquency proceeding, an amended adjudica- 
tion order and a disposition order had to be 
vacated because both were entered during the 


§ 7B-2606. Disposition after 


pendency of the juvenile’s appeal after no dis- 
position had been entered within 60 days of the 
adjudication of the juvenile as delinquent. In re 
Rikard, 161 N.C. App. 150, 587 S.E.2d 467, 
2003 N.C. App. LEXIS 1997 (2003). 


appeal. 


CASE NOTES 


No Trial Court Jurisdiction During Pen- 
dency of Appeal. — Where defendant, a juve- 
nile, appealed the adjudication order of the 
trial court, pursuant to G.S. 7B-2602, the or- 
ders of the trial court, entered after notice of 
appeal was filed, amending the adjudication 
order and entering a disposition order, were 
improper; the trial courts lacked jurisdiction 


under G.S. 7B-2605 and G.S. 7B-2606 to enter 
these orders during the pendency of appeal. In 
re Rikard, — N.C. App. —, — S.E.2d —, 2003 
N.C. App. LEXIS 2002 (Nov. 4, 2003). 

Applied in In re Rikard, 161 N.C. App. 150, 
587 S.E.2d 467, 2003 N.C. App. LEXIS 1997 
(2003). 


SUBCHAPTER III. JUVENILE RECORDS. 


ARTICLE 29. 


Records and Social Reports of Cases of Abuse, Neglect, and 
Dependency. 


§ 75-2901. Confidentiality of records. 


CASE NOTES 


Cited in Jane Doe 1 v. Swannanoa Valley 
Youth Dev. Ctr., — N.C. App. —, 592 S.E.2d 
715, 2004 N.C. App. LEXIS 299 (2004). 
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ARTICLE 30. 


Juvenile Records and Social Reports of Delinquency and 
Undisciplined Cases. 


§ 7B-3000. Juvenile court records. 
CASE NOTES 


Cited in Jane Doe 1 v. Swannanoa Valley 
Youth Dev. Ctr., — N.C. App. —, 592 S.E.2d 
715, 2004 N.C. App. LEXIS 299 (2004). 


SUBCHAPTER V. PLACEMENT OF JUVENILES. 


ARTICLE 88. 
Interstate Compact on the Placement of Children. 


§ 7B-3800. Adoption of Compact. 
CASE NOTES 


Where custody of juveniles was granted dren. Macon County Dep’t of Social Servs. v. 
to the biological mother, under the plain Rholetter (In re Rholetter), 162 N.C. App. 653, 
meaning of G.S. 7B-3800, the trial court was 592 S.E.2d 237, 2004 N.C. App. LEXIS 251 
not obligated to follow the mandates of the (2004). 

Interstate Compact on the Placement of Chil- 
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Chapter 8. 
Evidence. 
Article 7. Article 7C. 
UES AERO) Ni CaHESIEEE Admissibility of Forensic Evidence. 
Sec. 
8-53.1. Physician-patient and nurse privilege Sec. 
waived in child abuse. 8-58.20. Forensic analysis admissible as evi- 
8-53.5. Communications between licensed dence. 
marital and family therapist and 
client(s). 
8-53.13. Nurse privilege. 
Article 7B. 
Expert Testimony, G.S. 8-58.15 to 8-58.19 
[Reserved.] 
8-58.15 through 8-58.19. [Reserved for future 
codification purposes. ] 
ARTICLE 1. 
Statutes. 


§ 8-3. Laws of other states or foreign countries. 


CASE NOTES 


Admissibility of Printed Copy of For- 
eign Laws. — 

While a copy of a foreign homicide statute 
was admissible as evidence of the statutory law 
of the foreign state under G.S. 8-3(a), the State 
presented no evidence that the statute was 
unchanged from the version of the statute un- 


der which defendant was convicted; thus, the 
State failed to show that defendant’s prior 
conviction was substantially similar to an of- 
fense in North Carolina. State v. Morgan, — 
N.C. App. —, 595 S.E.2d 804, 2004 N.C. App. 
LEXIS 819 (2004). 


ARTICLE 5. 
Life Tables. 


§ 8-46. Mortality tables as evidence. 


CASE NOTES 


Cited in Downs v. State, 159 N.C. App. 220, 
582 S.E.2d 638, 2003 N.C. App. LEXIS 1440 
(2003). 
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§ 8-47. Present worth of annuities. 


CASE NOTES 


Cited in Downs v. State, 159 N.C. App. 220, 
582 S.E.2d 638, 2003 N.C. App. LEXIS 1440 
(2003). 


ARTICLE 7. 


Competency of Witnesses. 


§ 8-49. Witness not excluded by interest or crime. 


CASE NOTES 


Cited in In re Shepard, 162 N.C. App. 215, 
591 S.E.2d 1, 2004 N.C. App. LEXIS 129 (2004). 


§ 8-50. Parties competent as witnesses. 


CASE NOTES 


Cited in In re Shepard, 162 N.C. App. 215, 
591 S.E.2d 1, 2004 N.C. App. LEXIS 129 (2004). 


§ 8-50.1. Competency of blood tests; jury charge; taxing of 


expenses as costs. 


CASE NOTES 


Chain of Custody. — 

If a paternity blood test is not ordered by the 
trial court upon motion by a party, the standard 
in G.S. 8-50.1(b1) will not apply and the party 
seeking to admit the test must present inde- 
pendent evidence of the chain of custody. Where 
no sworn affidavits or witness testimony estab- 
lished that specimen’s were drawn from a pu- 
tative father and the minor child, where no 
testimony was submitted from the person who 


collected the samples, and where no testimony 
or an affidavit was presented from the individ- 
ual who performed the DNA test to confirm that 
the specimen was transferred within the labo- 
ratory without being disturbed, it was error to 
admit the results of the test and a determina- 
tion of parentage was reversed. Columbus 
County v. Davis, — N.C. App. —, 592 S.E.2d 
225, 2004 N.C. App. LEXIS 244 (2004). 


§ 8-53. Communications between physician and patient. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Cited in In re Will of Smith, 159 N.C. App. 
651, 583 S.E.2d 615, 2003 N.C. App. LEXIS 


1506 (2003); In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 
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§ 8-53.1. Physician-patient and nurse privilege waived in 
child abuse. 


Notwithstanding the provisions of G.S. 8-53 and G.S. 8-53.13, the physician- 
patient or nurse privilege shall not be a ground for excluding evidence 
regarding the abuse or neglect of a child under the age of 16 years or regarding 
an illness of or injuries to such child or the cause thereof in any judicial 
proceeding related to a report pursuant to the North Carolina Juvenile Code, 
Chapter 7B of the General Statutes of North Carolina. (1965, c. 472, s. 2; 1971, 
c. 710, s. 2; 1981, c. 469, s. 24; 1998-202, s. 13(b); 2004-186, s. 16.2.) 


Effect of Amendments. — Session Laws _ tient”; and rewrote the section heading, which 
2004-186, s. 16.2, effective December 1, 2004, formerly read “Physician-patient privilege 
inserted “and G.S. 8-53.13” following “G.S. waived in child abuse.” 

8-53” and “or nurse” following “physician-pa- 


§ 8-53.2. Communications between clergymen and com- 
municants. 


CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.3. Communications between psychologist ane. cli- 
ent or patient. 


CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.4. School counselor privilege. 
CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.5. Communications between licensed marital and 
family therapist and client(s). 


No person, duly licensed as a licensed marriage and family therapist, nor 
any of the person’s employees or associates, shall be required to disclose any 
information which the person may have acquired in rendering professional 
marriage and family therapy services, and which information was necessary to 
enable the person to render professional marriage and family therapy services. 
Any resident or presiding judge in the district in which the action is pending 
may, subject to G.S. 8-53.6, compel disclosure, either at the trial or prior 
thereto, if in the court’s opinion disclosure is necessary to a proper adminis- 
tration of justice. If the case is in district court the judge shall be a district 
court judge, and if the case is in superior court the judge shall be a superior 
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court judge. (1979, c. 697, s. 2; 1983, c. 410, ss. 6, 7; 1985, c. 223. s. 1; 2001-487, 
s. 40(a); 2004-203, s. 18.) 


Effect of Amendments. — Session Laws 
2004-203, s. 18, effective August 17, 2004, in- 
serted “licensed” in the section heading. 


CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.6. No disclosure in alimony and divorce actions. 
CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.7. Social worker privilege. 
CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.8. Counselor privilege. 
CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.9. Optometrist/patient privilege. 
CASE NOTES 


Cited in In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


§ 8-53.13. Nurse privilege. 


No person licensed pursuant to Article 9A of Chapter 90 of the General 
Statutes shall be required to disclose any information that may have been 
acquired in rendering professional nursing services, and which information 
was necessary to enable that person to render professional nursing services, 
except that the presiding judge of a superior or district court may compel 
disclosure if, in the court’s opinion, disclosure is necessary to a proper 
administration of justice and disclosure is not prohibited by other statute or 
rule. Nothing in this section shall preclude the admission of otherwise 
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§8-58.20 


admissible written or printed medical records in any judicial proceeding, in 
accordance with the procedure set forth in G.S. 8-44.1, after a determination by 
the court that disclosure should be compelled as set forth herein. (2003-342, s. 


1; 2004-186, s. 16.1.) 


Effect of Amendments. — Session Laws 
2004-186, s. 16.1, effective December 1, 2004, 
added the second sentence. 


§ 8-54. Defendant in criminal action competent but not 
compellable to testify. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Applied in State v. Smith, 357 N.C. 604, 588 
S.E.2d 453, 2003 N.C. LEXIS 1415 (2003). 


§ 8-58.1. Injured party as witness when medical charges 


at issue. 


CASE NOTES 


Presumption of Reasonableness Cre- 
ated. — G.S. 8-58.1 creates a mandatory pre- 
sumption of reasonableness for a plaintiff’s 
medical expenses if the medical expenses are 
an issue and evidence is presented showing the 
total charges. Griffis v. Lazarovich, 161 N.C. 
App. 434, 588 S.E.2d 918, 2003 N.C. App. 
LEXIS 2200 (2003). 

Failure to Instruct As to Statutory Pre- 
sumption of Reasonableness Held Not Er- 
ror. — Trial court did not err by failing to 
instruct the jury that the amount of a passen- 


ger’s medical expenses was presumed reason- 
able under G.S. 8-58.1, even though G.S. 8C-1, 
N.C. R. Evid. 301, required the trial court to 
instruct the jury of a statutory presumption; all 
parties stipulated to the amount of the passen- 
ger’s medical charges and to the reasonable- 
ness of the charges, and any instruction regard- 
ing the medical expenses would have been 
redundant and confusing to the jury. Griffis v. 
Lazarovich, 161 N.C. App. 434, 588 S.E.2d 918, 
2003 N.C. App. LEXIS 2200 (2003). 


ARTICLE 7B. 


Expert Testimony. 


§§ 8-58.15 through 8-58.19: Reserved for future codification purposes. 


ARTICLE 7C., 


Admissibility of Forensic Evidence. 


§ 8-58.20. Forensic analysis admissible as evidence. 


(a) In any criminal prosecution, a laboratory report of a written forensic 
analysis, including an analysis of the defendant’s DNA, or a forensic sample 
alleged to be the defendant’s DNA, as that term is defined in G.S. 15A-266.2(2), 


162 


$8-58.20 EVIDENCE $8-58.20 


that states the results of the analysis and that is signed and sworn to by the 
person performing the analysis may be admissible in evidence without the 
testimony of the analyst who prepared the report in accordance with the 
requirements of this section. 

(b) A forensic analysis, to be admissible under this section, shall be 
performed in accordance with rules or procedures adopted by the State Bureau 
of Investigation, or by another laboratory certified by the American Society of 
Crime Laboratory Directors (ASCLD), for the submission, identification, 
analysis, and storage of forensic analyses. The analyses of DNA samples and 
typing results of DNA samples shall be performed in accordance with the rules 
or procedures of the State Bureau of Investigation or other ASCLD-certified 
laboratory. 

(c) The analyst who analyzes the forensic sample and signs the report shall 
complete an affidavit on a form developed by the State Bureau of Investigation. 
In the affidavit, the analyst shall state (i) that the person is qualified by 
education, training, and experience to perform the analysis, (ii) the name and 
location of the laboratory where the analysis was performed, and (iii) that 
performing the analysis is part of that person’s regular duties. The analyst 
shall also aver in the affidavit that the tests were performed pursuant to the 
ASCLD standards for that discipline and that the evidence was handled in 
accordance with established and accepted procedures while in the custody of 
the laboratory. The affidavit shall be sufficient to constitute prima facie 
evidence regarding the person’s qualifications. The analyst shall attach the 
affidavit to the laboratory report and shall provide the affidavit to the 
investigating officer and the district attorney in the prosecutorial district in 
which the criminal charges are pending. An affidavit by a forensic analyst 
sworn to and properly executed before an official authorized to administer 
oaths is admissible in evidence without further authentication in any criminal 
proceeding with respect to the forensic analysis administered and the proce- 
dures followed. 

(d) The district attorney shall serve a copy of the laboratory report and 
affidavit on the attorney of record for the defendant, or on the defendant if that 
person has no attorney, no later than five business days after receiving the 
report and affidavit, or 30 business days before any proceeding in which the 
report may be used against the defendant, whichever occurs first. 

(e) Upon receipt of a copy of the laboratory report and affidavit, the attorney 
of record for the defendant or the defendant if that person has no attorney, 
shall have 15 business days to file a written objection to the use of the 
laboratory report and affidavit at any proceeding against the defendant. The 
written objection shall be filed with the court in which the matter is pending 
with a copy provided to the district attorney. 

(f) If the defendant’s attorney of record, or the defendant if that person has 
no attorney, fails to file a written objection with the court to the use of the 
laboratory report and affidavit within the time allowed by this section, then the 
laboratory report and affidavit may be admitted in evidence in any proceeding 
without the testimony of the analyst subject to the presiding judge ruling 
otherwise at the proceeding when offered. If, however, a written objection is 
filed, this section does not apply and the admissibility of the evidence shall be 
determined and governed by the appropriate rules of evidence. (2004-124, s. 
I. 21c).) 


Editor’s Note. — Session Laws 2004-124,s. Department of Justice in this act, the sum of 
15.2(e), made this Article effective December 1, two hundred fifty thousand dollars ($250,000) 
2004, and applicable to offenses committed on shall be used to contract with private entities to 
or after that date. reduce the backlog of rape kits in storage in 

Session Laws 2004-124, s. 15.2(a) and (b) local law enforcement agencies as of July 1, 
provides: “(a) Of the funds appropriated to the 2004. The Department shall contract with pri- 
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vate entities to analyze bodily fluids, DNA 
evidence, as ‘DNA’ is defined in G.S. 15A-266.2, 
or both, from rape kits that are evidence in 
cases in which a suspect has not been identi- 
fied. In addition to the funds appropriated, the 
Department shall maximize the use of federal 
grant funds to expedite the elimination of the 
backlog.” 

“(b) The Department of Justice shall report, 
on or before May 1, 2005, to the Chairs of the 
House of Representatives and Senate Appropri- 
ations Subcommittees on Justice and Public 
Safety on the number of rape kits analyzed by 
private entities and how many of those analy- 
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ses resulted in arrests or convictions.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


ARTICLE 18. 
Photographs. 


§ 8-97. Photographs as substantive or illustrative evi- 


dence. 


CASE NOTES 


Admissibility of Videotape Recordings. 
Videotapes are admissible under North Caro- 
lina law for both illustrative and substantive 
purposes; the trial court properly admitted a 
videotape for the sole purpose of illustrating 
the testimony of an officer, where the trial judge 


properly instructed the jury that the videotape 
was being received into evidence for the limited 
purpose of illustrating the witness’s testimony. 
State v. Gaither, 161 N.C. App. 96, 587 S.E.2d 
505, 2003 N.C. App. LEXIS 1996 (2003), cert. 
denied, 358 N.C. 157, 593 S.E.2d 83 (2004). 
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Chapter 8B. 


Interpreters for Deaf Persons. 


§ 8B-10. North Carolina Training and Licensing Prepara- 
tion Program fees. 


Editor’s Note. — This section heading has main volume. The section heading had been 
been set out at the direction of the Revisor of | amended by 2002-182 to read as above, but that 
Statutes to correct an error appearing in the change was never implemented. 
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Rule 103 


Chapter 8C. 


Evidence Code. 


Article 4. 
Relevancy and Its Limits. 


Sec. 

8C-1-413. Medical actions; statements to ame- 
liorate or mitigate adverse out- 
come. 


§ 8C-1. Rules of Evidence. 


Legal Periodicals. — 
For comment, “To Speak or Not to Speak, 
That Is the Question: The Impact of Attorney- 


Client Privilege in Prosecuting the Death of Dr. 
Eric Miller,” 25 Campbell L. Rev. 235 (2003). 


ARTICLE 1. 


General Provisions. 


Rule 102. Purpose and construction. 


CASE NOTES 


Interests of Justice. — Admission of a 
victim’s statements to his friends that he had a 
confrontation with defendant and was afraid of 
him, under residual exceptions to the hearsay 
rule, was proper under G.S. 8C-1, N.C. R. Evid. 


102(a) because the admission served the inter- 
est of justice by providing jurors with the nec- 
essary tools to ascertain the truth. State v. 
Valentine, 357 N.C. 512, 591 S.E.2d 846, 2003 
N.C. LEXIS 1266 (2003). 


Rule 103. Rulings on evidence. 


CASE NOTES 


The 2003 amendment to G.S. 8C-1, Rule 
103(a)(2) applies only to rulings made on 
or after October 1, 2003; since the pre-exist- 
ing rule applied to defendant’s robbery case, 
defendant failed to fully preserve the issue of 
the admissibility of the confession of a non- 
joined co-defendant where, although defen- 
dant’s motion to suppress was denied, defen- 
dant failed to repeat his objection when the 
confession was admitted into evidence at trial. 
State v. Pullen, — N.C. App. —, 594 S.E.2d 248, 
2004 N.C. App. LEXIS 585 (2004). 

Failure to Offer Proof Precludes Appel- 
late Review. — 


Defendant who did not produce witnesses or 
submit affidavits which supported his theory 
that a child who died in an automobile accident 
would not have died if he had been restrained 
in a different manner did not preserve his claim 
that the trial court erred by excluding evidence 
that the child was improperly restrained, and 
the appellate court dismissed defendant’s as- 
signment of error. State v. Locklear, 159 N.C. 
App. 588, 583 S.E.2d 726, 2003 N.C. App. 
LEXIS 1535 (2003). 

Cited in Garrett v. Smith, — N.C. App. —, 
594 S.E.2d 232, 2004 N.C. App. LEXIS 574 
(2004). 
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Rule 401 


Rule 106. Remainder of or related writings or recorded 


statements. 


CASE NOTES 


Error Not Prejudicial. — Even if, assum- 
ing arguendo, defendant was correct that a 
portion of his statement was admissible under 
the rule in his trial for attempted first-degree 
rape, he failed to show that, had the statement 


been admitted, a different result would have 
been reached. State v. Owen, 159 N.C. App. 204, 
582 S.E.2d 689, 2003 N.C. App. LEXIS 1443 
(2003). 


ARTICLE 3. 


Presumptions in Civil Actions and Proceedings. 


Rule 301. Presumptions in general in civil actions and 


proceedings. 


CASE NOTES 


Trial Court Must Instruct Jury As to 
Presumption. — Under G.S. 8C-1, N.C. R. 
Evid. 301, the trial court must instruct the jury 
when a statutory or judicial presumption ex- 
ists. Griffis v. Lazarovich, 161 N.C. App. 434, 
588 S.E.2d 918, 2003 N.C. App. LEXIS 2200 
(2003). 

Trial Court Did Not Err in Refusing to 
Instruct the Jury As to Statutory Pre- 
sumption. — Trial court did not err by failing 
to instruct the jury that the amount of a pas- 


senger’s medical expenses was presumed rea- 
sonable under G.S. 8-58.1, even though GS. 
8C-1, N.C. R. Evid. 301, required the trial court 
to instruct the jury of a statutory presumption; 
all parties stipulated to the amount of the 
passenger’s medical charges and to the reason- 
ableness of the charges, and any instruction 
regarding the medial expenses would have 
been redundant and confusing to the jury. 
Griffis v. Lazarovich, 161 N.C. App. 434, 588 
S.E.2d 918, 2003 N.C. App. LEXIS 2200 (2003). 


ARTICLE 4. 


Relevancy and Its Limits. 


Rule 401. Definition of “relevant evidence.” 


CASE NOTES 


I. General Consideration. 
Il. Relevant Evidence. 
III. 


Irrelevant Evidence. 
I. GENERAL CONSIDERATION. 
Evidence of Credentials. — Evidence of 


the physical locations of the universities listed 
on the resume and diplomas of defendant, a 
naturopath, was relevant since it showed that 
he held himself out as a medical doctor. State v. 
Perry, 159 N.C. App. 30, 582 S.E.2d 708, 2003 
N.C. App. LEXIS 1435 (2003). 

Cited in State v. Wiggins, 161 N.C. App. 583, 
589 S.E.2d 402, 2003 N.C. App. LEXIS 2263 
(2003), cert. denied, 358 N.C. 241, 594 S.E.2d 


34 (2004); State v. Roache, 358 N.C. 2438, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 


Ii. RELEVANT EVIDENCE. 


Amount of Damages in Personal Injury 
Action. — 

Passenger’s testimony regarding the force of 
the impact was relevant to determining dam- 
ages for the injured party and thus, the trial 
court did not abuse its discretion in admitting 
said testimony. Dunn v. Custer, 162 N.C. App. 
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259, 591 S.E.2d 11, 2004 N.C. App. LEXIS 112 
(2004). 

Defendant’s videotaped statement made 
in the back of a patrol car during a con- 
versation with an officer was admissible; the 
defendant was not being interrogated by the 
officer at the time and Miranda warnings there- 
for were not required, the statement was rele- 
vant to the crime, and the danger of unfair 
prejudice did not substantially outweigh the 
probative value of the evidence. State v. Gantt, 
161 N.C. App. 265, 588 S.E.2d 893, 2003 N.C. 
App. LEXIS 2055 (2003). 

Testimony Regarding Mental State. — 

Testimony of a victim of armed robbery as to 
how she felt when the gun was placed to her 
head was relevant, pursuant to G.S. 8C-1, Rule 
401, in that her testimony as to her fear for her 
life and her intimidation proved the main ele- 
ment of the offense of robbery with a dangerous 
weapon in violation of G.S. 14-87. State v. 
Jackson, 161 N.C. App. 118, 588 S.E.2d 11, 
2003 N.C. App. LEXIS 1980 (2003). 

Evidence of Previous Traffic Violations. 

Trial court properly allowed plaintiff’s attor- 
ney to ask defendant motorist about traffic 
citations he received that resulted in a convic- 
tion, because the evidence was relevant to the 
issue of whether defendant company was liable 
for negligent entrustment because it employed 
the motorist and allowed him to drive a com- 
pany van. Campbell v. McIlwain, — N.C. App. 
—, 593 S.E.2d 799, 2004 N.C. App. LEXIS 399 
(2004). 

Evidence Improperly Excluded. — 

Trial court erred by its exclusion of evidence, 
during the trial on the issue of damages, re- 
garding whether a businessman was finan- 
cially ready, willing, and able to exercise a stock 
purchase option and restriction agreement dur- 
ing the period specified in the option contract, 
because the evidence was relevant to the issue 
of damages; for if, the businessman was not 
ready, willing, and able to exercise his rights 
under the option, he would be entitled to no 
more than nominal damages for its breach. Lee 
v. Scarborough, — N.C. App. —, 592 S.E.2d 43, 
2004 N.C. App. LEXIS 259 (2004). 

While a corporation and its principal were 
properly held liable for breaching an option 
agreement with a consultant, it was error to 
exclude evidence as to whether the consultant 
ever intended to exercise the option; the corpo- 
ration and the principal were entitled to a new 
trial so that a jury could determine whether the 
consultant was ready, willing, and able to exer- 
cise the option and, if not, the consultant was 
entitled to only nominal damages. Lee v. Scar- 
borough, 162 N.C. App. 674, 595 S.E.2d 729, 
2004 N.C. App. LEXIS 812 (2004). 

Court properly excluded evidence that 
victim’s father had been convicted of sex- 
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ually assaulting the victim’s sister 17 
years before the claimed sexual assault alleg- 
edly committed by defendant was properly ex- 
cluded. State v. Couser, — N.C. App. —, 594 
S.E.2d 420, 2004 N.C. App. LEXIS 592 (2004). 

Evidence Held Relevant. — 

Testimony as to the existence of a bullet hole 
in the wall of the defendant’s house trailer, 
which an expert testified was made by a bullet 
that was not found and which exited the defen- 
dant’s house trailer and which other parties 
testified did not exist before the victim’s disap- 
pearance, was relevant and admissible in a 
case in which the defendant was found guilty of 
voluntary manslaughter in the death of a 
woman whose recovered skeletal remains 
showed was beaten to death. State v. Lassiter, 
160 N.C. App. 443, 586 S.E.2d 488, 2003 N.C. 
App. LEXIS 1828 (2003), cert. denied, 357 N.C. 
660, 590 S.E.2d 853 (2003). 

Testimony from a police officer that defen- 
dant was arrested while driving a vehicle that 
had been reported stolen was properly admit- 
ted and was relevant because it offered an 
explanation for why defendant was detained 
and how defendant’s picture came to be in- 
cluded in a photographic lineup after he was 
stopped driving a vehicle similar to that de- 
scribed by prosecuting witnesses as being 
driven by an armed robber in an armed robbery 
two weeks earlier. State v. McCree, 160 N.C. 
App. 19, 584 S.E.2d 348, 2003 N.C. App. LEXIS 
1667 (2003). 

Testimony from an inmate that shared a jail 
cell with one of two defendants accused of 
robbery, burglary, and kidnapping that one 
defendant told him that defendants were going 
to claim that they were forced to commit the 
crimes was properly admitted because the evi- 
dence tended to prove that defendant and his 
co-defendant concocted a scheme to avoid lia- 
bility for their criminal actions. State v. Escoto, 
162 N.C. App. 419, 590 S.E.2d 898, 2004 N.C. 
App. LEXIS 181 (2004), cert. denied, 358 N.C. 
378, 598 S.E.2d 138 (2004). 

Court properly admitted evidence of lessors’ 
violation of a preliminary injunction and a 
temporary restraining order to be presented to 
the jury in a trial for breach of lease agreement 
and conversion; the evidence was relevant un- 
der G.S. 8C-1, N.C. R. Evid. 401 because it 
supported the lessees’ claims of breach of a 
lease agreement, conversion, and punitive 
damages. Zubaidi v. Earl L. Pickett Enters., — 
N.C. App. —, 595 S.E.2d 190, 2004 N.C. App. 
LEXIS 716 (2004). 

Trial court did not abuse its discretion during 
defendant’s trial on two counts of first-degree 
murder by allowing the State to introduce the 
testimony of nurses who treated defendant 
while he was in the hospital, even though the 
testimony duplicated other evidence the State 
offered. State v. Jones, 358 N.C. 330, 595 S.E.2d 
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124, 2004 N.C. LEXIS 341 (2004). 

Demonstrative Evidence Properly Ad- 
mitted. — Where defendant, who was con- 
victed of strangling his pregnant high school 
girlfriend with her waitress apron string, testi- 
fied that his action was impulsive as shown by 
the fact that he tore off the “skirt” part of the 
apron after the strangulation. It was proper to 
allow a detective, using a mannequin at trial, to 
demonstrate how the apron was tied around 
the victim’s neck as the demonstration was 
relevant as to whether defendant acted with 
premeditation and deliberation and the demon- 
stration was not excessively inflammatory. 
State v. Fowler, 159 N.C. App. 504, 583 S.E.2d 
637, 2003 N.C. App. LEXIS 1511 (2003). 
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Ill. IRRELEVANT EVIDENCE. 


Evidence Properly Excluded. — 

Trial court properly excluded as irrelevant 
evidence regarding the income and assets of an 
ex-wife’s current husband, who was not a party, 
because a prior out-of-state court order deter- 
mined the obligations of the ex-wife and her 
ex-husband for their sons educational and med- 
ical expenses and that order, by its plain and 
unambiguous language, obligated only the par- 
ties to pay for their sons’ expenses and man- 
dated that only the parties’ income, assets, and 
liabilities be considered. Helms v. Schultze, 161 
N.C. App. 404, 588 S.E.2d 524, 2003 N.C. App. 
LEXIS 2202 (2003). 


Rule 402. Relevant evidence generally admissible; irrele- 
vant evidence inadmissible. 


CASE NOTES 


Evidence Held Relevant. — 

Testimony as to the existence of a bullet hole 
in the wall of the defendant’s house trailer, 
which an expert testified was made by a bullet 
that was not found and which exited the defen- 
dant’s house trailer and which other parties 
testified did not exist before the victim’s disap- 
pearance, was relevant and admissible in a 
case in which the defendant was found guilty of 
voluntary manslaughter in the death of a 
woman whose recovered skeletal remains 
showed was beaten to death. State v. Lassiter, 
160 N.C. App. 443, 586 S.E.2d 488, 2003 N.C. 
App. LEXIS 1828 (2003), cert. denied, 357 N.C. 
660, 590 S.E.2d 853 (2003). 

Trial court erred by its exclusion of evidence, 
during the trial on the issue of damages, re- 
garding whether a businessman was finan- 
cially ready, willing, and able to exercise a stock 
purchase option and restriction agreement dur- 
ing the period specified in the option contract, 
because the evidence was relevant to the issue 
of damages; for if, the businessman was not 
ready, willing, and able to exercise his rights 
under the option, he would be entitled to no 
more than nominal damages for its breach. Lee 
v. Scarborough, — N.C. App. —, 592 S.E.2d 43, 
2004 N.C. App. LEXIS 259 (2004). 

Trial court properly allowed plaintiff’s attor- 
ney to ask defendant motorist about traffic 
citations he received that resulted in a convic- 
tion, because the evidence was relevant to the 
issue of whether defendant company was liable 
for negligent entrustment because it employed 
the motorist and allowed him to drive a com- 
pany van. Campbell v. McIlwain, — N.C. App. 
—, 593 S.E.2d 799, 2004 N.C. App. LEXIS 399 
(2004). 

Although not conclusive, the testimony of a 
general partner of a company that owned land 


as to the intent to dedicate a right-of-way to the 
public if a rezoning application for property 
that the company owned was admissible into 
evidence as it was relevant to the trial court’s 
determination of whether a dedication of the 
company’s property was made. DOT v. Elm 
Land Co., — N.C. App. —, 593 S.E.2d 131, 2004 
N.C. App. LEXIS 383 (2004), cert. denied, — 
N.C. —, 599 S.E.2d 42 (2004). 

Evidence Held Irrelevant. — 

Trial court properly excluded as irrelevant 
evidence regarding the income and assets of an 
ex-wife’s current husband, who was not a party, 
because a prior out-of-state court order deter- 
mined the obligations of the ex-wife and her 
ex-husband for their sons educational and med- 
ical expenses and that order, by its plain and 
unambiguous language, obligated only the par- 
ties to pay for their sons’ expenses and man- 
dated that only the parties’ income, assets, and 
liabilities be considered. Helms v. Schultze, 161 
N.C. App. 404, 588 S.E.2d 524, 2003 N.C. App. 
LEXIS 2202 (2003). 

Evidence Improperly Excluded. — 

While a corporation and its principal were 
properly held liable for breaching an option 
agreement with a consultant, it was error to 
exclude evidence as to whether the consultant 
ever intended to exercise the option; the corpo- 
ration and the principal were entitled to a new 
trial so that a jury could determine whether the 
consultant was ready, willing, and able to exer- 
cise the option and, if not, the consultant was 
entitled to only nominal damages. Lee v. Scar- 
borough, 162 N.C. App. 674, 595 S.E.2d 729, 
2004 N.C. App. LEXIS 812 (2004). 

Applied in State v. Roache, 358 N.C. 243, 
595 S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 
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Rule 403. Exclusion of relevant evidence on grounds of 
prejudice, confusion, or waste of time. 


CASE NOTES 


I. General Consideration. 
II. Photographs and Videotapes. 


IJ. Prejudicial Evidence, Evidence Excluded Based on Confusion, Etc. 
IV. Admission or Exclusion of Evidence Not Prejudicial. 


I. GENERAL CONSIDERATION. 


Probative Value Must Be Substantially 
Outweighed. — 

Trial court did not abuse its discretion by 
admitting evidence of other break-ins alleged to 
have been perpetrated by defendant nine and 
12 months after the break-in for which defen- 
dant was on trial because the lapses of time 
were not too remote considering the great sim- 
ilarity between the subsequent incidents and 
the one for which defendant was on trial where 
the perpetrator in each case had broken glass to 
enter a store and had used a large, white bag to 
carry away cartons of cigarettes and where 
defendant was identified by police officers as 
the perpetrator in the two subsequent break- 
ins; hence, the probative value of such evidence 
was not substantially outweighed by any prej- 
udice resulting from its admission. State v. 
Owens, 160 N.C. App. 494, 586 S.E.2d 519, 
2003 N.C. App. LEXIS 1820 (2003). 

Evidence of Intent. — Where defendant, 
who was convicted of strangling his pregnant 
high school girlfriend testified that his action 
was impulsive and that he tore off the “skirt” 
part of the apron after the strangulation, it was 
proper to allow a detective, using a mannequin 
at trial, to demonstrate how the apron was tied 
around the victim’s neck as the demonstration 
was relevant as to whether defendant acted 
with premeditation and deliberation and the 
demonstration was not excessively inflamma- 
tory. State v. Fowler, 159 N.C. App. 504, 583 
S.E.2d 637, 2003 N.C. App. LEXIS 1511 (2003). 

Discretion of Trial Judge. — 

Whether to exclude relevant evidence under 
G.S. 8C-1, N.C. R. Evid. 403, is in the trial 
court’s discretion; the appellate court reviews 
the trial court’s decision for an abuse of that 
discretion. State v. Sims, 161 N.C. App. 183, 
588 S.E.2d 55, 2008 N.C. App. LEXIS 2044 
(2003). 

Applied in State v. Perry, 159 N.C. App. 30, 
582 S.E.2d 708, 2003 N.C. App. LEXIS 1435 
(2003); State v. McCree, 160 N.C. App. 19, 584 
S.E.2d 348, 2003 N.C. App. LEXIS 1667 (2003). 

Cited in Dunn v. Custer, 162 N.C. App. 259, 
591 S.E.2d 11, 2004 N.C. App. LEXIS 112 
(2004). 


Il. PHOTOGRAPHS AND VIDEOTAPES. 


Admittance of Videotape Recordings. — 

Videotape of the crime scene was properly 
admitted into evidence, as it provided a unique 
perspective into the layout of the area in ques- 
tion that still photographs admitted into evi- 
dence did not depict; the record reflected that 
the videotape was not used excessively or solely 
to inflame the passions and prejudices of the 
jury against defendant, and in light of the 
distinctive perspective that the videotape af- 
forded and the limiting instruction given by the 
trial court its admission was not an abuse of 
discretion. State v. Roache, 358 N.C. 243, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 


Il. PREJUDICIAL EVIDENCE, 
EVIDENCE EXCLUDED 
BASED ON CON- 
FUSION, ETC. 


Evidence Properly Excluded. — 

Trial court did not err in holding that evi- 
dence of defendant’s prior conviction for driving 
while impaired was of little probative value 
because the evidence of the prior conviction in 
an unrelated matter was highly prejudicial in 
nature. Headley v. Williams, 162 N.C. App. 300, 
590 S.E.2d 443, 2004.N.C. App. LEXIS 131 
(2004), cert. denied, 358 N.C. 375, 598 S.E.2d 
136 (2004). 


IV. ADMISSION OR EXCLUSION OF 
EVIDENCE NOT PREJUDICIAL. 


Admission of Improper Evidence Not 
Prejudicial. — 

When taxpayers sued county commissioners 
for entering into a contract which benefitted 
one of the commissioners, while the probative 
value of a witness’s “testimony,” during which 
he consistently asserted his Fifth Amendment 
privilege, did not substantially outweigh the 
prejudicial effect of allowing the jury to improp- 
erly speculate and draw inappropriate conclu- 
sions, there was no showing that this testimony 
was prejudicial. Gibbs v. Mayo, 162 N.C. App. 
549, 591 S.E.2d 905, 2004 N.C. App. LEXIS 252 
(2004), cert. denied, — N.C. —, 599 S.E.2d 45 
(2004). 
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Evidence Properly Admitted. — 

Trial court did not err in denying the defen- 
dant’s motion in limine seeking to exclude from 
cross-examination his prior conviction for ma- 
licious wounding, as the trial court had no 
discretion under G.S. 8C-1, Rule 609 to conduct 
a balancing test as the admission of the evi- 
dence was mandatory under Rule 609(a) and a 
balancing test was only required under Rule 
609(b) if the conviction was more than 10 years 
old, which it was not. State v. Brown, 357 N.C. 
382, 584 S.E.2d 278, 2003 N.C. LEXIS 834 
(2003). 

Trial court did not abuse its discretion in 
admitting into evidence a rag and scientific 
analysis of it, which revealed the victim’s blood 
and traces of defendant’s semen, as its proba- 
tive value was not substantially outweighed by 
its prejudicial effect under G.S. 8C-1, N.C. R. 
Evid. 403; the evidence was relevant to defen- 
dant’s claim that he had no knowledge of the 
kidnapping, corroborated an accomplice’s testi- 
mony that defendant participated in the 
crimes, and the trial court properly stated sev- 
eral times that there was no evidence of sexual 
assault, and instructed the jury that the rag 
and the test results could not be used as evi- 
dence of a sexual assault given that there was 
no other evidence that any sexual assault oc- 
curred. State v. Sims, 161 N.C. App. 183, 588 
S.E.2d 55, 2003 N.C. App. LEXIS 2044 (2003). 

Defendant’s conviction for second-degree sex- 
ual assault was affirmed because the defen- 
dant’s videotaped statement made in the back 
of a patrol car during a conversation with an 
officer was admissible as the defendant was not 
being interrogated by the officer at the time, so 
Miranda warnings were not required, the state- 
ment was relevant to the crime, and the danger 
of unfair prejudice did not substantially out- 
weigh the probative value of the evidence. State 
v. Gantt, 161 N.C. App. 265, 588 S.E.2d 893, 
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2003 N.C. App. LEXIS 2055 (2003). 

Testimony from an inmate that shared a jail 
cell with one of two defendants accused of 
robbery, burglary, and kidnapping that one 
defendant told him that defendants were going 
to claim that they were forced to commit the 
crimes was properly admitted because the evi- 
dence tended to prove that defendant and his 
co-defendant concocted a scheme to avoid lia- 
bility for their criminal actions; furthermore, 
the evidence was not unfairly prejudicial be- 
cause defendant failed to demonstrate how the 
testimony was so unfair that a different result 
at trial would have been likely. State v. Escoto, 
162 N.C. App. 419, 590 S.E.2d 898, 2004 N.C. 
App. LEXIS 181 (2004), cert. denied, 358 N.C. 
378, 598 S.E.2d 138 (2004). 

Evidence of events occurring after defendant 
left a patrol car was not inadmissible under 
G.S. 8C-1, N.C. R. Evid. 403 and 404(b) as the 
evidence was part of a single, continuing trans- 
action beginning with defendant’s insertion of 
herself into the events at a school and continu- 
ing through her arrest; evidence of what oc- 
curred after she left the patrol car was part of 
the chain of events leading to defendant’s ar- 
rest and, therefore, was admissible, and the 
evidence of events occurring after defendant 
left the patrol car provided added evidentiary 
support for the charge of obstructing and delay- 
ing an officer. State v. Bell, — N.C. App. —, 594 
S.E.2d 824, 2004 N.C. App. LEXIS 742 (2004). 

Audiotape of a conversation defendant had 
with his wife and stepson, which the wife’s 
relatives found 10 months after the wife and 
stepson were killed, was properly authenti- 
cated, and the state supreme court held that 
the trial court did not err when it admitted the 
tape for the limited purpose of showing defen- 
dant’s malice, intent, and ill will towards the 
victims. State v. Jones, 358 N.C. 330, 595 
S.E.2d 124, 2004 N.C. LEXIS 341 (2004). 


Rule 404. Character evidence not admissible to prove 
conduct; exceptions; other crimes. 


CASE NOTES 


I. General Consideration. 

II. Character Evidence Generally. 
III. Other Crimes and Wrongs. 
IV. Illustrative Cases. 


I. GENERAL CONSIDERATION. 


Probative Value Substantially Out- 
weighs Prejudice. — 

Evidence that defendant had jokingly scared 
other employees by pretending to rob them in a 
manner similar to that used by the robber 


during the robbery at issue tended to show 


motive, opportunity, intent, preparation, plan, 
or knowledge, was more relevant and probative 
than unduly prejudicial, and was properly ad- 
mitted at trial. State v. Ingram, 160 N.C. App. 
224, 585 S.E.2d 253, 2003 N.C. App. LEXIS 
1731 (2003). 

Applied in State v. Perry, 159 N.C. App. 30, 
582 S.E.2d 708, 2003 N.C. App. LEXIS 1435 


shyt 


Rule 404 


(2003); State v. Maske, 358 N.C. 40, 591 S.E.2d 
521, 2004 N.C. LEXIS 18 (2004). 

Cited in State v. Perry, 159 N.C. App. 30, 582 
S.E.2d 708, 2003 N.C. App. LEXIS 1435 (2003); 
State v. Owens, 160 N.C. App. 494, 586 S.E.2d 
519, 2003 N.C. App. LEXIS 1820 (2003). 


Il. CHARACTER EVIDENCE 
GENERALLY. 


Accused May Introduce Evidence of 
Specific Traits. — 

Defendant, who was on trial for murder, was 
not entitled to an instruction on his general 
“good reputation” in the community. State v. 
Fowler, 159 N.C. App. 504, 583 S.E.2d 637, 
2003 N.C. App. LEXIS 1511 (2003). 

When Evidence of Character Traits Is 
Admissible. — 

Trial court did not err in allowing admission 
of one police officer’s testimony that from a 
confrontation with a young female outside of a 
residence where defendant had been seen be- 
fore, that he knew defendant was likely inside 
the residence, and that he went to the residence 
to speak with defendant, as the testimony 
helped to establish the elements of the drug 
crimes charged against defendant and did not 
impermissibly place defendant’s character at 
issue even though it tended to show that defen- 
dant and the officer knew each other. State v. 
Moore, 162 N.C. App. 268, 592 S.E.2d 562, 2004 
N.C. App. LEXIS 126 (2004). 

Violent Character. — 

Evidence regarding defendant’s alleged prior 
violent acts against his former girlfriend was 
not properly admitted under Rule 404(a) be- 
cause the testimony of defendant and the sev- 
eral other defense witnesses was strictly lm- 
ited to defendant’s actions and state of mind on 
the night of the alleged murder; while much of 
the testimony focused on defendant’s initial 
unwillingness to respond belligerently to the 
victim’s taunts, there was no instance where 
defendant interjected his character into the 
proceedings by proffering testimony tending to 
show he possessed a generally peaceful or non- 
violent disposition. State v. Dennison, — N.C. 
App. —, 594 S.E.2d 82, 2004 N.C. App. LEXIS 
398 (2004). 

Self-defense Claim Does Not Interject 
Defendant’s Character Into Proceedings. 
— Evidence of defendant’s alleged prior violent 
acts towards his former girlfriend was not prop- 
erly admitted in defendant’s murder trial under 
Rule 405(b); defendant had maintained at trial 
that he used a knife in striking the victim in 
self-defense, because the victim had just struck 
him in the head with a beer bottle. Because 
raising a self-defense claim does not interject a 
defendant’s character into the proceedings, and 
a defendant’s character is not an essential 
element of a self-defense claim, evidence of 
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defendant’s prior assaultive behavior towards a 
person other than the victim was not justified 
under Rule 405(b). State v. Dennison, — N.C. 
App. —, 594 S.E.2d 82, 2004 N.C. App. LEXIS 
398 (2004). 


Ill. OTHER CRIMES AND WRONGS. 


The list of purposes in the second sen- 
tence, etc. — 

The list of permissible purposes for adrhia 
sion of “other crimes” evidence is not exclusive; 
thus, testimony from a police officer that defen- 
dant was arrested while driving a vehicle that 
had been reported stolen was properly admit- 
ted to explain defendant’s presence in a photo- 
graphic lineup conducted in a separate armed 
robbery investigation. State v. McCree, 160 
N.C. App. 19, 584 S.E.2d 348, 2003 N.C. App. 
LEXIS 1667 (2003). 

When Evidence of Other Crimes May Be 
Admitted. — 

As a victim’s murder could potentially be 
seen as evidence of defendant’s intent to kill or 
as part of defendant’s preparation in or overall 
plan for his crime spree, the trial court’s in- 
struction to the jury on the permissible uses of 
this evidence conveyed the correct legal stan- 
dard to the jury and did not constitute error. 
State v. Roache, 358 N.C. 243, 595 S.E.2d 381, 
2004 N.C. LEXIS 340 (2004). 

Insufficiently Similar Crimes. — 

Court did not discern sufficient similarities in 
the circumstances surrounding a victim’s death 
from knife wounds inflicted by defendant dur- 
ing a fight outside of a bar and those surround- 
ing defendant’s violent acts allegedly directed 
towards his former girlfriend to render evi- 
dence regarding the latter admissible for any 
purpose sanctioned by Rule 404(b). State v. 
Dennison, — N.C. App. —, 594 S.E.2d 82, 2004 
N.C. App. LEXIS 398 (2004). 

Evidence of Prior DWI Admissible to 
Show Malice. — Evidence that defendant had 
a breath alcohol concentration of 0.08 and per- 
formed poorly on field sobriety tests after he 
caused an automobile accident that resulted in 
the death of a child was sufficient to sustain 
defendant’s conviction for second-degree mur- 
der, and the trial court did not err by allowing 
the State to introduce evidence that defendant 
was convicted of driving while impaired after 
he was involved in another accident in 1996, to 
prove malice. State v. Locklear, 159 N.C. App. 
588, 583 S.E.2d 726, 2003 N.C. App. LEXIS 
1535 (2003). 


IV. ILLUSTRATIVE CASES. 


Evidence Held Admissible. — 

Evidence that defendant assaulted a jail of- 
ficer while incarcerated pending trial was prop- 
erly admitted in defendant’s trial for first de- 
gree murder of a police officer to rebut 
defendant’s assertion that defendant was not 
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aware of the police officer’s identity and would 
not knowingly harm a police officer. State v. 
Mays, 158 N.C. App. 563, 582 S.E.2d 360, 2003 
N.C. App. LEXIS 1254 (2003). 

Evidence of events occurring after defendant 
left a patrol car was not inadmissible under 
G.S. 8C-1, N.C. R. Evid. 403 and 404(b) as the 
evidence was part of a single, continuing trans- 
action beginning with defendant’s insertion of 
herself into the events at a school and continu- 
ing through her arrest; evidence of what oc- 
curred after she left the patrol car was part of 
the chain of events leading to defendant’s ar- 
rest and, therefore, was admissible, and the 
evidence of events occurring after defendant 
left the patrol car provided added evidentiary 
support for the charge of obstructing and delay- 
ing an officer. State v. Bell, — N.C. App. —, 594 
S.E.2d 824, 2004 N.C. App. LEXIS 742 (2004). 

Evidence That Defendant Enjoyed Con- 
sensual Anal Sex With His Wife Improp- 
erly Admitted. — Defendant was granted a 
new trial on his convictions of first degree sex 
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offense with a child, G.S. 14-27.4, and taking 
indecent liberties with a child, G.S. 14-202.1, 
because the trial court erred, pursuant to G.S. 
8C-1, N.C. R. Evid. 404(b), in admitting testi- 
mony by defendant’s wife that defendant en- 
joyed anal sex; the fact that defendant engaged 
in and liked consensual anal sex with his wife 
was not by itself sufficiently similar to engaging 
in anal sex with an underage victim beyond the 
characteristics inherent to both to be admissi- 
ble under rule 404(b). State v. Dunston, 161 
N.C. App. 468, 588 S.E.2d 540, 2003 N.C. App. 
LEXIS 2186 (2003). 

Erroneous Admission of Testimony Held 
Harmless Error. — Admission of testimony as 
to the victim’s character was erroneous; how- 
ever, the error was harmless given the over- 
whelming evidence of defendant’s guilt pre- 
sented by the State and defendant’s failure to 
show that the exclusion of the character testi- 
mony would have impacted the jury. State v. 
Allen, 162 N.C. App. 587, 592 S.E.2d 31, 2004 
N.C. App. LEXIS 246 (2004). 


Rule 406. Habit; routine practice. 


CASE NOTES 


Cited in State v. Perry, 159 N.C. App. 30, 582 
S.E.2d 708, 2003 N.C. App. LEXIS 1435 (2003). 


Rule 411. Liability insurance. 


CASE NOTES 


Generally, Evidence of Insurance is Not 
Relevant. — Under G.S. 8C-1, N.C. R. Evid. 
411, evidence of insurance is generally inadmis- 
sible as relevant evidence unless offered for 
some collateral purpose. Griffis v. Lazarovich, 
161 N.C. App. 434, 588 S.E.2d 918, 2003 N.C. 
App. LEXIS 2200 (2003). 

Evidence of Settlement Offer From In- 
surance Company Held Inadmissible. — 
Judgment for a driver in an injured party’s 
personal injury action was affirmed; pursuant 
foeGip. 8C-1, N.C. R. Evid. 411, and 'G:S. 
1-540.2, a letter from the driver’s insurer indi- 
cating that the insurer would consider settling 
claims arising from the accident was inadmis- 


§ 8C-1-413. Medical actions; 


sible as proof that the driver was liable for the 
accident. Garrett v. Smith, — N.C. App. —, 594 
S.E.2d 232, 2004 N.C. App. LEXIS 574 (2004). 

Right to Appeal Waived. — Injured auto- 
mobile passenger waived her right to appeal 
the refusal of the trial court to allow her to 
rehabilitate her expert witness, a chiropractor; 
the passenger failed to make an offer of proof 
under G.S. 1A-1, N.C. R. Civ. P. 43(c), indicating 
the relevance of the question or that the testi- 
mony was sought for purposes allowed under 
G:S. 8C-1,..N.C....R... Evid. ALL (Griffis, x, 
Lazarovich, 161 N.C. App. 434, 588 S.E.2d 918, 
2003 N.C. App. LEXIS 2200 (2003). 


statements to ameliorate or 


mitigate adverse outcome. 


Statements by a health care provider apologizing for an adverse outcome in 


medical treatment, offers to undertake corrective or remedial treatment or 
actions, and gratuitous acts to assist affected persons shall not be admissible 
to prove negligence or culpable conduct by the health care provider in an action 
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brought under Article 1B of Chapter 90 of the General Statutes. (2004-149, s. 


3.1.) 


Editor’s Note. — Session Laws 2004-149, s. 


4.1, made this section effective August 2, 2004, 


and applicable to causes of action arising on or 
after that date. 


ARTICLE 5. 


Privileges. 


Rule 501. General rule. 


Legal Periodicals. — 


For article, “Recent Developments: Mortal 
Clients, Immortal Privilege? In re Death of 


Miller and the Future of the Posthumous Attor- 
ney-Client Privilege in North Carolina,” 81 
N.C.L. Rev. 2095 (2003). 


ARTICLE 6. 


Witnesses. 


Rule 601. General rule of competency; disqualification of 


witness. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Applied in State v. Beck, — N.C. App. —, 
594 S.E.2d 94, 2004 N.C. App. LEXIS 405 
(2004). 


Rule 608. Evidence of character and conduct of witness. 


CASE NOTES 


I. General Consideration. 
III. Specific Instances of Conduct. 


I. GENERAL CONSIDERATION. 


Subsection (b) of this rule does not allow 
the use of extrinsic evidence, etc. 

North Carolina law prohibits the use of ex- 
trinsic evidence, i.e., the testimony of another 
witness, to attack a witness’ credibility under 
G.S. 8C-1, N.C. R. Evid. 608(b). State v. 
Johnson, 161 N.C. App. 504, 588 S.E.2d 488, 
2003 N.C. App. LEXIS 2194 (2003). 

Extrinsic Evidence Properly Excluded. 
— Trial court properly excluded testimony from 
a defense witness who claimed to have seen the 
prosecution’s sole eyewitness assist a prisoner 
escape from jail; while defendant could have 
used cross-examination to challenge the eye- 


witness’s credibility, G.S. 8C-1, N.C. R. Evid. 
608(b), prohibited the use of extrinsic evidence, 
i.e., the testimony of another witness, to attack 
the eyewitness’s credibility. State v. Johnson, 
161 N.C. App. 504, 588 S.E.2d 488, 2003 N.C. 
App. LEXIS 2194 (2003). 

Cited in State v. Mays, 158 N.C. App. 563, 
582 S.E.2d 360, 2003 N.C. App. LEXIS 1254 
(2003). 


III. SPECIFIC INSTANCES OF 
CONDUCT. 


Admissibility of Evidence Under Sub- 
section (b). — 

Defendant’s confrontation rights under N.C. 
Const. art. I, § 23 were not violated when the 
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trial court refused to allow defendant to cross- 
examine the witness about the witness’s disci- 
plinary record, as there were confidentiality 
concerns about the record pursuant to G.S. 
115C-402, and defendant failed to show how 
the disciplinary record was relevant to impeach 
the witness’s credibility under G.S. 8C-1, Rule 
608(b). State v. Oliver, 159 N.C. App. 451, 584 
S.E.2d 86, 2003 N.C. App. LEXIS 1494 (2003). 

Trial court did not err under G.S. 8C-1, Rule 


Rule 609. Impeachment by 


crime. 
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608(b) in denying defendant the opportunity to 
cross-examine the school principal regarding 
the witness’s disciplinary record, as G.S. 8C-1, 
Rule 608(b) prevented defendant from cross- 
examining the principal about specific in- 
stances of the witness’s conduct if the principal 
had not already testified regarding that char- 
acter. State v. Oliver, 159 N.C. App. 451, 584 
S.E.2d 86, 2003 N.C. App. LEXIS 1494 (2008). 


evidence of conviction of 


CASE NOTES 


Testimony regarding prior conviction 
was admissible, etc. 

Trial court did not err in denying the defen- 
dant’s motion in limine seeking to exclude from 
cross-examination his prior conviction for ma- 
licious wounding, as the trial court had no 
discretion under G.S. 8C-1, Rule 609 to conduct 
a balancing test as the admission of the evi- 
dence was mandatory under Rule 609(a) and a 
balancing test was only required under Rule 
609(b) if the conviction was more than 10 years 
old, which it was not. State v. Brown, 357 N.C. 
382, 584 S.E.2d 278, 2003 N.C. LEXIS 834 
(2003). 

Testimony Regarding Prior Conviction 
Inadmissible. — 

Trial court did not err in holding that evi- 
dence of defendant’s prior conviction for driving 
while impaired was of little probative value 
because the evidence of the prior conviction in 
an unrelated matter was highly prejudicial in 
nature. Headley v. Williams, 162 N.C. App. 300, 
590 S.E.2d 443, 2004 N.C. App. LEXIS 131 
(2004), cert. denied, 358 N.C. 375, 598 S.E.2d 
136 (2004). 

Testimony Regarding Reversed Convic- 
tions Not Admissible. — Where the principal 
to voluntary manslaughter pled guilty for a 
reduced sentence after the original conviction 
was reversed, the trial court which tried defen- 
dant for accessory after the fact to voluntary 


manslaughter did not err in denying defense 
counsel’s attempt to elicit testimony from the 
principal regarding the reversed sentence be- 
cause the reversal had the force of a “not guilty” 
verdict. State v. Jordan, 162 N.C. App. 308, 590 
S.E.2d 424, 2004 N.C. App. LEXIS 125 (2004). 

Error Not Prejudicial. — 

Even if there were any error in permitting 
questions about defendant’s prior convictions, 
the evidence against defendant was otherwise 
overwhelming, and defendant failed to show 
that, absent the error, the jury would have 
reached a different result; defendant’s convic- 
tions were affirmed. State v. Singletary, — N.C. 
App. —, 594 S.E.2d 64, 2004 N.C. App. LEXIS 
509 (2004). 

No Limiting Instruction on Prior Con- 
victions. — Where defendant initially offered 
testimony regarding his prior crimes on his 
direct examination, he was not entitled to a 
special instruction limiting consideration of 
such testimony to his “truthfulness” under G.S. 
8C-1, N.C. R. Evid. 609. State v. Jackson, 161 
N.C. App. 118, 588 S.E.2d 11, 2003 N.C. App. 
LEXIS 1980 (2003). 

Applied in State v. Weaver, 160 N.C. App. 
61, 584 S.E.2d 345, 2003 N.C. App. LEXIS 1671 
(2003); State v. Little, — N.C. App. —, 593 
S.E.2d 113, 2004 N.C. App. LEXIS 376 (2004). 

Cited in State v. Mays, 158 N.C. App. 563, 
582 S.E.2d 360, 2003 N.C. App. LEXIS 1254 
(2003). 


Rule 611. Mode and order of interrogation and presenta- 


tion. 


Editor’s Note. — Session Laws 2004-124, 
ss. 14.5 (a)-(d), provide: “(a) The Administrative 
Office of the Courts shall conduct a pilot pro- 
gram in Superior Court District 27B for the 
provision of State Bureau of Investigation lab 
analyst testimony by videoconference. Notwith- 
standing any provision of law to the contrary, 
lab analysts with the State Bureau of Investi- 


gation may provide courtroom testimony by 
means of videoconferencing to courtrooms in 
Superior Court District 27B for purposes of 
participating in this pilot project. 

“(b) Of the funds appropriated to the Judicial 
Department in this act, the Department shall 
use up to the sum of ninety-three thousand two 
hundred twenty-nine dollars ($93,229) for the 


175 


Rule 614 


2004-2005 fiscal year for equipment and other 
expenses to conduct a pilot program in Superior 
Court District 27B for the provision of SBI lab 
analyst testimony by videoconference to court- 
rooms in District 27B. 

“(c) Of the funds appropriated to the Depart- 
ment of Justice in this act, the Department 
shall use up to the sum of forty-eight thousand 
four hundred fifty dollars ($48,450) for equip- 
ment, set-up charges, telecommunication 
charges, and other expenses associated with 
providing lab analyst testimony by video- 
conference from the SBI laboratory. 

“(d) The Judicial Department, in consultation 
and cooperation with the Department of Jus- 
tice, shall study the feasibility of statewide 
implementation of a program to allow lab ana- 
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lysts with the State Bureau of Investigation to 
provide their testimony establishing chain-of- 
custody and any other necessary courtroom 
testimony by means of videoconferencing or 
other remote means. In conducting this study, 
the departments shall determine the most effi- 
cient and cost-effective means of providing such 
testimony and agree upon the appropriate 
equipment needed for the provision of testi- 
mony in that manner. The departments shall 
report their findings and recommendations to 
the Chairs of the House and Senate Appropri- 
ations Subcommittees on Justice and Public 
Safety and the Chairs of the House and Senate 
Appropriations Committees by January 1, 
2005.” 


CASE NOTES 


Discretion of Trial Judge to Allow Lead- 
ing Questions on Direct Examination. — 

Trial court did not abuse its discretion in 
declaring a witness against defendant to be 
declared a hostile witness and in allowing the 
State to ask leading questions, as the witness 


refused to answer some questions and was 
evasive when he did respond since he and 
defendant had “made up” after defendant had 
shot at him. State v. Maddox, 159 N.C. App. 
127, 583 S.E.2d 601, 2003 N.C. App. LEXIS 
1438 (2003). 


Rule 614. Calling and interrogation of witnesses by court. 


CASE NOTES 


Clarification of Testimony. — 

Trial court did not abuse its discretion in 
questioning witnesses in front of the jury to 
clarify the evidence and testimony being pre- 
sented. The court’s questioning during the sen- 
tencing phase, when no jury was present, was 
also proper. State v. Mack, 161 N.C. App. 595, 
589 S.E.2d 168, 2003 N.C. App. LEXIS 2253 
(2003). 

Pursuant to G.S. 8C-1, N.C. R. Evid. 614(b), a 
court properly interrogated a witness as to the 


degree of penetration there could be inside the 
vagina of a female with a “fixed septum”; the 
judge’s questions were necessary to clarify a 
critical element of the case, and the jury could 
not have reasonably inferred that the judge 
was expressing an opinion as to the facts of the 
case. State v. Shepherd, — N.C. App. —, 594 
S.E.2d 439, 2004 N.C. App. LEXIS 581 (2004). 


Rule 615. Exclusion of witnesses. 


CASE NOTES 


Applied in State v. Roache, 358 N.C. 243, 
595 S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 
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EVIDENCE CODE 


Rule 702 


ARTICLE 7. 


Opinions and Expert Testimony. 


Rule 701. Opinion testimony by lay witness. 


CASE NOTES 


Shorthand Statements of Fact. — 

As a victim’s statement was properly admis- 
sible as a shorthand restatement of the victim’s 
perception at the time of the attack that defen- 
dant was the aggressor and would have done 
the victim severe bodily harm, the supreme 
court could not say that the trial court abused 
its discretion by admitting this statement into 
evidence. State v. Roache, 358 N.C. 248, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 

Testimony Upheld. — 

Non-expert testimony of nurse regarding the 
effects of a specific dosage of Valium was prop- 
erly permitted under G.S. 8C-1, N.C. R. Evid. 


701, because it was helpful in the determina- 
tion of whether defendant was so impaired 
when he killed the victim that he could not 
have killed with premeditation and delibera- 
tion. State v. Smith, 357 N.C. 604, 588 S.E.2d 
453, 2003 N.C. LEXIS 1415 (2003). 

Testimony Held Inadmissible. — 

Testimony about a defendant’s motivation for 
confessing to a crime, where the opinion is 
based on a telephone conversation and a prior 
relationship with a defendant, is beyond the 
purview of G.S. 8C-1, N.C. R. Evid. 701. State v. 
Roache, 358 N.C. 248, 595 S.E.2d 381, 2004 
N.C. LEXIS 340 (2004). 


Rule 702. Testimony by experts. 


Legal Periodicals. — 
For comment, “Punitive Damages in Medical 


Malpractice: An Economic Evaluation,” see 81 
N.C.L. Rev. 2371 (2003). 


CASE NOTES 


I. General Consideration. 
II. Qualification of Expert. 
III. Expert Opinion Not Admissible. 
IV. Expert Opinion Admissible. 


I. GENERAL CONSIDERATION. 


Cited in Cox v. Steffes, 161 N.C. App. 237, 
587 S.E.2d 908, 2003 N.C. App. LEXIS 2037 
(2003). 


II. QUALIFICATION OF EXPERT. 


Trial court did not abuse its discretion 
by accepting a licensed general contractor and 
licensed home inspector in North Carolina, who 
was in the construction industry for approxi- 
mately 30 years and was performing home 
inspections for nearly 10 years, as an expert on 
the subject of home inspections and whether a 
rental house met general standards of fitness 
and habitability. Pierce v. Reichard, — N.C. 
App. —, 593 S.E.2d 787, 2004 N.C. App. LEXIS 
382 (2004). 

Police Officer. — 

Although the trial court should have recog- 
nized a police lieutenant as an expert witness 
before it allowed him to offer his interpretation 
of evidence that was found at the scene of a 
double homicide, the record revealed that the 
court implicitly found that the lieutenant was 


an expert in crime scene investigation and 
admitted his testimony under G.S. 8C-1, N.C. 
R. Evid. 702(a), and the state supreme court 
refused to reverse defendant’s convictions for 
first-degree murder because the lieutenant was 
not recognized formally as an expert witness. 
State v. Jones, 358 N.C. 330, 595 S.EK.2d 124, 
2004 N.C. LEXIS 341 (2004). 

Electrical Engineering and Fire Cause 
and Origin Investigation Expert. — Wit- 
ness was properly permitted to testify as an 
expert in the fields of electrical engineering and 
fire cause and origin investigation given the 
witness’s extensive educational background in 
electrical engineering and physics and the wit- 
ness’s 23 years of experience in the field. Red 
Hill Hosiery Mill, Inc. v. MagneTek, Inc., 159 
N.C. App. 135, 582 S.E.2d 632, 2003 N.C. App. 
LEXIS 1441 (2003). 


I. EXPERT OPINION NOT 
ADMISSIBLE. 


Credibility. — 
Where a doctor admitted that abrasions 
found on an alleged sexual assault victim were 
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neither diagnostic nor specific to sexual abuse, 
this was insufficient physical evidence to sup- 
port the doctor’s testimony of her diagnosis and 
opinion that the victim was probably sexually 
abused; since (1) there was not overwhelming 
evidence of defendant’s guilt, (2) the only direct 
evidence was the victim’s testimony corrobo- 
rated by other witnesses, and (3) other evidence 
showed that the results of a rape kit were 
negative, the impermissible expert medical 
opinion evidence had a probable impact on the 
jury's result because it amounted to an im- 
proper opinion on the victim’s credibility, and 
the admission of the expert opinion was plain 
error. State v. Couser, — N.C. App. —, 594 
S.E.2d 420, 2004 N.C. App. LEXIS 592 (2004). 

Surgeon Not Familiar With Local Stan- 
dard of Care. — Trial court properly excluded 
expert testimony offered by a patient to support 
a malpractice claim because the patient’s ex- 
pert practiced orthopedic surgery in Virginia 
and was not familiar with the standard of care 
imposed on orthopedists who practiced in 
North Carolina. Smith v. Whitmer, 159 N.C. 
App. 192, 582 S.E.2d 669, 2003 N.C. App. 
LEXIS 1433 (2003). 


IV. EXPERT OPINION ADMISSIBLE. 


Expert in Child Sexual Abuse Case. — 
Opinion testimony of two expert witnesses 
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was admissible because the trial court did not 
treat their testimony that a female child was 
highly likely to have been a victim of child 
sexual abuse as an endorsement of the female 
child’s credibility in a child abuse and neglect 
case; further, even assuming the expert testi- 
mony was an impermissible endorsement of the 
female child’s credibility, the father had not 
shown that the trial court had considered the 
testimony to bolster the female child’s credibil- 
ity. In re Mashburn, 162 N.C. App. 386, 591 
S.E.2d 584, 2004 N.C. App. LEXIS 175 (2004). 

Expert on Cause of Fires. — 

Fire investigator, who had training and 40 
years of experience with firefighting and who 
was an arson investigation instructor, was 
properly permitted as an expert witness to give 
his opinion that the fire to the defendant's 
house trailer was intentionally set by the use of 
an accelerant, and that it was impossible that 
the fire was accidentally set by a grease fire as 
the defendant claimed. State v. Lassiter, 160 
N.C. App. 443, 586 S.E.2d 488, 2003 N.C. App. 
LEXIS 1828 (2003), cert. denied, 357 N.C. 660, 
590 S.E.2d 853 (2003). 


Rule 703. Bases of opinion testimony by experts. 


CASE NOTES 


Police Officer. — Although the trial court 
should have recognized a police lieutenant as 
an expert witness before it allowed him to offer 
his interpretation of evidence that was found at 
the scene of a double homicide, the record 
revealed that the court implicitly found that 
the lieutenant was an expert in crime scene 
investigation and admitted his testimony un- 
der G.S. 8C-1, N.C. R. Evid. 702(a), and the 
state supreme court refused to reverse defen- 
dant’s convictions for first-degree murder be- 
cause the lieutenant was not recognized for- 
mally as an expert witness. State v. Jones, 358 
N.C. 330, 595 S.E.2d 124, 2004 N.C. LEXIS 341 
(2004). 


Behavioral Characteristics Consistent 
with Abuse. — 

Trial court did not abuse its discretion by 
allowing an expert witness who was called by 
the State during defendant’s trial on charges of 
attempted first-degree rape and taking inde- 
cent liberties with a minor to testify about 
common characteristics and behaviors ob- 
served in children who experienced sexual 
abuse, even though the witness did not inter- 
view the victim or talk to her parents. State v. 
McCall, 162 N.C. App. 64, 589 S.E.2d 896, 2004 
N.C. App. LEXIS 12 (2004). 


Rule 704. Opinion on ultimate issue. 


CASE NOTES 


Admission of Opinion Evidence as to 
Defendant’s Guilt Was Error. — Although 
G.S. 8C-1, N.C. R. Evid. 704 provides that 
testimony in the form of an opinion or inference 


is not objectionable because it embraces an 
ultimate issue to be decided by the trier of fact, 
a trial court erred in allowing police officers to 
offer their opinions on whether defendant who 
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was charged with cocaine trafficking was guilty. 
State v. Carrillo, — N.C. App. —, 595 S.E.2d 
219, 2004 N.C. App. LEXIS 707 (2004). 


EVIDENCE CODE 


Rule 801 


Rule 705. Disclosure of facts or data underlying expert 


opinion. 


CASE NOTES 


Contents of Psychologist’s Report. — 

In a death penalty case, while the North 
Carolina Rules of Evidence did not apply to the 
sentencing proceeding, G.S. 8C-1, N.C. R. Evid. 
705 guided the supreme court’s determination 
that the use of a psychologist’s raw data in 


cross-examining him was not improper, as an 
expert could be required to disclose the under- 
lying facts on which his opinion was based on 
cross-examination, under that Rule. State v. 
Miller, 357 N.C. 583, 588 S.E.2d 857, 2003 N.C. 
LEXIS 1410 (2003). 


ARTICLE 8. 


Hearsay. 


Rule 801. Definitions and exception for admissions of a 


party-opponent. 


CASE NOTES 


Co-conspirator’s Statement Properly 
Admitted. — 

Statements made by defendant’s brother 
were properly admitted under G.S. 8C-1, Rule 
801(d)(E), as the statements of a co-conspirator 
because (1) the brother accompanied defendant 
to defendant’s ex-girlfriend’s home after she 
told defendant she did not want him to come 
there and after defendant threatened the vic- 
tim; (2) after defendant barged into the girl- 
friend’s home, the brother also entered the 
home; (3) the brother was present when defen- 
dant made his way to the girlfriend’s bedroom, 
knocked open the bedroom door, saw the victim 
and went to the kitchen where he retrieved a 
steak knife; (4) the brother drove the car as he 
and defendant left the girlfriend’s home after 
defendant threatened the victim; (5) the 
brother drove defendant back to the girlfriend’s 
home a short time later, when defendant dis- 
played a baseball bat and made threatening 
statements about the victim; (6) when defen- 
dant left the girlfriend’s home a second time, 
the brother continued to drive, with defendant 
as his passenger; (7) when defendant and the 
brother talked with the victim’s friend, defen- 
dant expressed his plans to get even with the 
victim and showed the friend the gun defen- 
dant was carrying. State v. Valentine, 357 N.C. 
512, 591 S.E.2d 846, 2003 N.C. LEXIS 1266 
(2003). 


Evidence Not Hearsay. — 

Statements made by defendant’s brother to 
friends of defendant’s victim that (1) where 
defendant and the brother were from, anyone 
who pulled a knife or a gun on someone got 
“smoked,” (2) that the brother was “through” 
but the friends would have to talk to defendant, 
and (3) that defendant and the brother should 
just assault the victim with a baseball bat, 
rather than kill him, were properly admissible 
because they were not hearsay as they were not 
admitted to prove the truth of the matter as- 
serted. State v. Valentine, 357 N.C. 512, 591 
S.E.2d 846, 2003 N.C. LEXIS 1266 (2003). 

Co-defendant’s statements to the officer that 
defendant, who was expecting a large legal 
settlement, would pay a large sum for the 
officer to “forget” the drug offense, to which 
defendant replied in the affirmative, was not 
inadmissible hearsay, because the statements 
were “operative facts,” or “verbal acts”excluded 
from the hearsay rule, and alternatively, the 
statements were adoptive admissions. State v. 
Weaver, 160 N.C. App. 61, 584 S.E.2d 345, 2003 
N.C. App. LEXIS 1671 (2003). 

Audiotape of a conversation defendant had 
with his wife and stepson, which the wife’s 
relatives found 10 months after the wife and 
stepson were killed, was properly authenti- 
cated, and the state supreme court held that 
the trial court did not err when it admitted the 
tape for the limited purpose of showing defen- 
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dant’s malice, intent, and ill will towards the 
victims. State v. Jones, 358 N.C. 330, 595 
S.E.2d 124, 2004 N.C. LEXIS 341 (2004). 

Evidence Held Admissible. — 

Defendant’s statements concerning his age 
were properly admitted under the admissions 
by a party-opponent exception to the hearsay 
rule. State v. Clark, 161 N.C. App. 316, 588 
S.E.2d 66, 2003 N.C. App. LEXIS 2047 (2003). 

Trial court did not err in admitting two police 
officers to testify that they went to a residence 
to talk with defendant after arresting a person 
with crack cocaine in her hand who had just left 
the residence and who told them that she had 
just been visiting defendant, her cousin, at the 
residence; the evidence was not offered to prove 
that she had been visiting her cousin, which 
would be evidence offered for the truth of the 
matter asserted or hearsay, but was offered to 
explain the actions of the two police officers in 
going to the residence and talking to defendant, 
which resulted in defendant’s arrest. State v. 
Moore, 162 N.C. App. 268, 592 S.E.2d 562, 2004 
N.C. App. LEXIS 126 (2004). 

Trial court did not violate defendant’s right to 
confrontation when it allowed a police detective 
to testify about statements a victim made to her 
immediately after the victim was kidnapped, 
and the statements were properly admitted as 


Rule 802. Hearsay rule. 


2004 INTERIM SUPPLEMENT 


Rule 802 


an excited utterance. State v. Forrest, — N.C. 
App. —, 596 S.E.2d 22, 2004 N.C. App. LEXIS 
827 (2004). 

Evidence Held Inadmissible. — 

When an officer testified that defendant ad- 
mitted that he and his wife used marijuana 
about every other day, that statement was 
hearsay as to defendant’s wife, under G.S. 8C-1, 
N.C. R. Evid. 801(c), and could not be used as 
the basis for the trial court’s finding that she 
was an unlawful user of controlled substances; 
thus, the trial court’s order directing the de- 
struction of her firearms, under G.S. 15- 
11.1(b1), based on this finding, was an abuse of 
discretion, because the wife was given no op- 
portunity to contest the statement, nor was she 
represented by counsel at the time the testi- 
mony containing it was received. State v. Oaks, 
— N.C. App. —, 594 S.E.2d 788, 2004 N.C. App. 
LEXIS 578 (2004). 

Cited in State v. Carrigan, 161 N.C. App. 
256, 589 S.E.2d 134, 2003 N.C. App. LEXIS 
2045 (2003), appeal dismissed, 358 N.C. 237, 
593 S.E.2d 784 (2004); State v. Alston, 161 N.C. 
App. 367, 588 S.E.2d 530, 2003 N.C. App. 
LEXIS 2185 (2003); State v. Allen, 162 N.C. 
App. 587, 592 S.E.2d 31, 2004 N.C. App. LEXIS 
246 (2004); State v. Roache, 358 N.C. 243, 595 
S.F.2d 381, 2004 N.C. LEXIS 340 (2004). 


CASE NOTES 


Where Relevant Hearsay Is Admissible. 

When defense counsel, on cross-examination, 
asked a prosecution witness specific questions 
about a report the witness had written about a 
domestic violence incident defendant was in- 
volved in, and the witness’s failure to record 
certain data, the trial court properly allowed 
the prosecution to re-direct the witness about 
the contents of the report, even though those 
contents were hearsay, because defendant’s 
cross-examination “opened the door” to such 
testimony. State v. Mason, 159 N.C. App. 691, 
583 S.E.2d 410, 2003 N.C. App. LEXIS 1524 
(2003). 

When defense counsel, on cross-examination, 
asked a prosecution witness why the police did 
not follow up on any other leads, the trial court 
properly allowed the prosecution, in an effort to 
rehabilitate the witness, to testify that other 
suspects were not pursued because two people 
identified defendant as being at the crime scene 
at the time of the shooting, even though the 
testimony related hearsay, because defendant’s 
cross-examination “opened the door” to such 
testimony. State v. Mason, 159 N.C. App. 691, 
583 S.E.2d 410, 2003 N.C. App. LEXIS 1524 
(2003). 


Evidence Held Admissible. — 

Trial court did not err in admitting two police 
officers to testify that they went to a residence 
to talk with defendant after arresting a person 
with crack cocaine in her hand who had just left 
the residence and who told them that she had 
just been visiting defendant, her cousin, at the 
residence; the evidence was not offered to prove 
that she had been visiting her cousin, which 
would be evidence offered for the truth of the 
matter asserted or hearsay, but was offered to 
explain the actions of the two police officers in 
going to the residence and talking to defendant, 
which resulted in defendant’s arrest. State v. 
Moore, 162 N.C. App. 268, 592 S.E.2d 562, 2004 
N.C. App. LEXIS 126 (2004). 

Trial court, with the exception of a child 
abuse investigator’s testimony regarding the 
father’s threat against the female child, did not 
err in admitting testimony from the child abuse 
investigator, another abuse investigator, a pe- 
diatrician, and a mental health professional 
regarding out-of-court statements made by the 
minor children to them in an abuse and neglect 
proceeding. In re Mashburn, 162 N.C. App. 386, 
591 S.E.2d 584, 2004 N.C. App. LEXIS 175 
(2004). 
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Trial court did not violate defendant’s right to 
confrontation when it allowed a police detective 
to testify about statements a victim made to her 
immediately after the victim was kidnapped, 
and the statements were properly admitted as 
an excited utterance. State v. Forrest, — N.C. 
App. —, 596 S.E.2d 22, 2004 N.C. App. LEXIS 
827 (2004). 

Evidence Held Inadmissible. — 

Because two witnesses’ attempted testimony 
would have constituted an inappropriate use of 
the corroboration rule since their testimony did 
not relate to prior statements of a doctor, but 
rather to those of defendant, the witnesses’ 


EVIDENCE CODE 


Rule 803 


statements were appropriately excluded, and 
defendant’s assignment of error was overruled 
as to those witnesses. State v. Roache, 358 N.C. 
243, 595 S.E.2d 381, 2004 N.C. LEXIS 340 
(2004). 

Cited in State v. Owen, 159 N.C. App. 204, 
582 S.E.2d 689, 2003 N.C. App. LEXIS 1443 
(2003); State v. Carrigan, 161 N.C. App. 256, 
589 S.E.2d 134, 2003 N.C. App. LEXIS 2045 
(2003), appeal dismissed, 358 N.C. 237, 598 
S.E.2d 784 (2004); State v. Allen, 162 N.C. App. 
587, 592 S.E.2d 31, 2004 N.C. App. LEXIS 246 
(2004). 


Rule 803. Hearsay exceptions; availability of declarant 


immaterial. 


CASE NOTES 


II. Present Sense Impression. 
II. Excited Utterances. 


IV. Mental, Emotional or Physical Condition. 


V. Statements for Diagnosis or Treatment. 
VI. Recorded Recollection. 
XIII. Other Exceptions. 


II. PRESENT SENSE IMPRESSION. 


Held Inadmissible, But Harmless. — AI- 
though a victim’s statement was not properly 
admissible under the present sense impression 
exception to the hearsay rule, pursuant to G.S. 
8C-1, N.C. R. Evid. 803(1), where it was made 
approximately seven hours after she was shot 
by defendant’s co-conspirators and after the 
victim had undergone general anesthesia and 
surgery, and there were no requisite findings 
made by the trial court to allow it to be admit- 
ted under G.S. 8C-1, N.C.R. Evid. 804(b)(5), the 
admission was deemed harmless error; it was 
noted that the same information contained in 
the victim’s written statement had been prop- 
erly introduced into evidence by other wit- 
nesses and through other means. State v. Wig- 
gins, 159 N.C. App. 252, 584 S.E.2d 303, 2003 
N.C. App. LEXIS 1502 (2003). 


Il. EXCITED UTTERANCES. 


Statement Admissible as Excited Utter- 
ance. — 

Statements made only 20 minutes after the 
shootings and relating to the startling events at 
issue were properly admitted pursuant to G.S. 
8C-1, N.C. R. Evid. 803(2). State v. Allen, 162 
N.C. App. 587, 592 S.E.2d 31, 2004 N.C. App. 
LEXIS 246 (2004). 

Statements to Police. — 

Trial court did not violate defendant’s right to 
confrontation when it allowed a police detective 
to testify about statements a victim made to her 


immediately after the victim was kidnapped, 
and the statements were properly admitted as 
an excited utterance. State v. Forrest, — N.C. 
App. —, 596 S.E.2d 22, 2004 N.C. App. LEXIS 
827 (2004). 


IV. MENTAL, EMOTIONAL OR 
PHYSICAL CONDITION. 


Statement murder victim made to wit- 
nesses, etc. 

Victim’s statements to his friends that he had 
a confrontation with defendant and was afraid 
of defendant were properly admitted under 
G.S. 8C-1, N.C. R. Evid. 803(3), as they showed 
the victim’s then-existing state of mind, and the 
statements were not mere recitations, devoid of 
emotion. State v. Valentine, 357 N.C. 512, 591 
S.E.2d 846, 2003 N.C. LEXIS 1266 (2003). 

Admission of a hearsay statement from the 
murder victim at trial was not erroneous since 
the statement served to support the victim’s 
assertion that it was “spooky” at home alone 
during the day and tended to show her state of 
mind at the time of the conversation with her 
mother. State v. Smith, 357 N.C. 604, 588 
S.E.2d 453, 2003 N.C. LEXIS 1415 (2003). 

Uncommunicated Threat. — Defendant’s 
conviction and sentence on a charge of first- 
degree murder pursuant to G.S. 14-17 was 
upheld; the trial court properly excluded the 
victim’s uncommunicated threats to defendant 
into evidence, because defendant failed to put 
on evidence of self-defense as was required to 
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admit such evidence pursuant to G.S. 8C-1, 
N.C. R. Evid. 803(3), and defendant did not 
suffer any prejudice pursuant to G.S. 15A- 
1443(a) (2001) because defendant testified to 
substantially the same evidence that was con- 
tained in the uncommunicated threat. State v. 
Messick, 159 N.C. App. 232, 585 S.E.2d 392, 
2003 N.C. App. LEXIS 1493 (2003). 


V. STATEMENTS FOR DIAG- 
NOSIS OR TREATMENT. 


Statements of Child Victim of Sexual 
Abuse to Health Care Professional. — 

Trial court, in a child abuse and neglect case, 
did not err in admitting the testimony of two 
doctors regarding out-of-court statements 
made by a minor female to them because the 
statements were made in the course of medical 
diagnosis and evaluation. In re Mashburn, 162 
N.C. App. 386, 591 S.E.2d 584, 2004 N.C. App. 
LEXIS 175 (2004). 

Statements to Social Worker Admissible. 
— Rape victim’s statements to a social worker 
were admissible, since the victim made the 
statements to the social worker with the under- 
standing that they would lead to medical diag- 
nosis or treatment and the statements were 
reasonably pertinent to diagnosis or treatment. 
State v. Thornton, 158 N.C. App. 645, 582 
S.E.2d 308, 2003 N.C. App. LEXIS 1277 (2003). 


VI. RECORDED RECOLLECTION. 


Synopsis of Defendant’s Statment to Po- 
lice Was Not Recorded Recollection. — The 
trial court properly refused to admit a synopsis 
of defendant’s statement given to police officer, 
as the synopsis did not did not fall within the 
recorded recollection hearsay exception under 
G.S. 8C-1, N.C. R. Evid. 803(5), because there 
was no showing that defendant had an insuffi- 
cient recollection of events, and the trial court 
properly denied defendant’s motion to dismiss 
pursuant to G.S. 154-954, because the state 
adequately proved the elements of the crime of 
voluntary manslaughter. State v. Alston, 161 
N.C. App. 367, 588 S.E.2d 530, 2003 N.C. App. 
LEXIS 2185 (2003). 
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Rule 804 


XII. OTHER EXCEPTIONS. 


The six-part inquiry, etc. 

Victim’s statements to his friends that he had 
a confrontation with defendant and was afraid 
of defendant were properly admissible under 
G.S. 8C-1, N.C. R. Evid. 803(24) and G.S. 8C-1, 
N.C. R. Evid. 804(b)(5) because the victim (1) 
had personal knowledge of the events the state- 
ments described, and the statements were 
made within two hours of the first altercation 
between defendant and the victim; (2) had no 
reason to lie to his friends, and there was no 
indication he would have benefitted from alter- 
ing the story; (3) never recanted the statements 
and he died shortly after making them; and (4) 
was unavailable to testify, having died, so the 
evidence established that the statements pos- 
sessed “equivalent circumstantial guarantees 
of trustworthiness.” State v. Valentine, 357 
N.C. 512, 591 S.E.2d 846, 2003 N.C. LEXIS 
1266 (2003). 

Evidence Held Inadmissible. — 

Trial court properly excluded hearsay testi- 
mony that the defendant sought to admit under 
the residual exception of G.S. 8C-1, N.C. R. 
Evid. 803(24) because the court found that the 
defendant did not give proper notice of his 
intention to offer hearsay testimony, and that 
even if the defendant had given proper notice, 
the testimony of the witnesses concerning the 
decedent’s statements lacked sufficient guaran- 
tees of trustworthiness. State v. Carrigan, 161 
N.C. App. 256, 589 S.E.2d 134, 2003 N.C. App. 
LEXIS 2045 (2003), appeal dismissed, 358 N.C. 
237, 593 S.E.2d 784 (2004). 

Evidence Held Admissible. — 

Victim’s statements accompanied by pictures 
showing her with a black eye, reflected the 
victim’s fear of her uncertain future and thus, 
there was a sufficient relation to both the 
victim’s state of mind and the status of her 
relationship with defendant to be admissible 
under the state of mind hearsay exception. 
State v. Dawkins, 162 N.C. App. 231, 590 
S.E.2d 324, 2004 N.C. App. LEXIS 116 (2004), 
cert. denied, 358 N.C. 237, — S.E.2d — (2004). 


Rule 804. Hearsay exceptions; declarant unavailable. 


CASE NOTES 


I. General Consideration. 

II. Unavailability as a Witness. 
III. Former Testimony. 

V. Statement against Interest. 
VI. Other Exceptions. 
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I. GENERAL CONSIDERATION. 


Not Admissible Where no Findings Made 
by Trial Court. — Although a victim’s state- 
ment was not properly admissible under the 
present sense impression exception to the hear- 
say rule, pursuant to G.S. 8C-1, N.C. R. Evid. 
803(1), where it was made approximately seven 
hours after she was shot by defendant’s co- 
conspirators and after the victim had under- 
gone general anesthesia and surgery, and there 
were no requisite findings made by the trial 
court to allow it to be admitted under G.S. 8C-1, 
N.C.R. Evid. 804(b)(5), the admission was 
deemed harmless error; it was noted that the 
same information contained in the victim’s 
written statement had been properly intro- 
duced into evidence by other witnesses and 
through other means. State v. Wiggins, 159 
N.C. App. 252, 584 S.E.2d 308, 2003 N.C. App. 
LEXIS 1502 (2003). 


II. UNAVAILABILITY AS A WITNESS. 


Trustworthiness Shown. — Declarant’s 
identification possessed sufficient guarantees of 
trustworthiness to be admissible under G.S. 
8C-1, N.C. R. Evid. 804 where the declarant 
was an eyewitness to the incident and had 
personal knowledge of the event, she was mo- 
tivated to speak the truth in order to aid in the 
apprehension of her daughter’s killer, and she 
never recanted her identification of the individ- 
ual who shot her daughter. State v. Allen, 162 
N.C. App. 587, 592 S.E.2d 31, 2004 N.C. App. 
LEXIS 246 (2004). 

Good-Faith Effort to Obtain Presence. — 

In a capital murder case, defendant’s con- 
frontation rights were violated where there was 
insufficient evidence to support a conclusion 
that the State employed good-faith efforts to 
contact and produce a witness at sentencing. 
State v. Nobles, 357 N.C. 433, 584 S.E.2d 765, 
2003 N.C. LEXIS 830 (2003). 

Admission of witness’s statement through a 
police officer was proper under G.S.8C-1, N.C. 
R. Evid. 804(b)(5) since the prosecution made 
sufficient effort to locate the witness and defen- 
dant failed to show he was prejudiced by the 
amount of notice he received regarding the 
testimony. State v. Bailey, — N.C. App. —, 592 
S.E.2d 738, 2004 N.C. App. LEXIS 300 (2004). 

Unavailability Requirement Satisfied. — 

Declarants who were in Mexico, refused to 
return for trial, and could not be located were 
unavailable for purposes of testifying. State v. 
Allen, 162 N.C. App. 587, 592 S.E.2d 31, 2004 
N.C. App. LEXIS 246 (2004). 

Unavailability Requirement Not Satis- 
fied. — 

Trial court did not err in excluding the tran- 
script of the testimony of a witness from the 
first trial where the employee presented no 
evidence showing that the witness was unavail- 
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able and thus, failed to meet his burden of 
proving the unavailability of the witness. 
Brewer v. Cabarrus Plastics, Inc., 160 N.C. App. 
688, 586 S.E.2d 819, 2003 N.C. App. LEXIS 
1924 (2003). 

Statement Held Admissible. — State- 
ments of the unknown men that the store was 
being robbed and then, moments after the rob- 
bery, that the robbers had driven off in a gray 
jeep described events either while they were 
happening or immediately afterwards and 
therefore, qualified as a present sense impres- 
sion; there was also sufficient evidence of a 
startling experience-an armed robbery-and 
that the statements were a spontaneous reac- 
tion to justify admission as excited utterances. 
State v. Clark, 159 N.C. App. 520, 583 S.E.2d 
680, 2003 N.C. App. LEXIS 1491 (2003). 

Statement Held Inadmissible. — Trial 
court properly excluded hearsay testimony that 
the defendant sought to admit under the resid- 
ual exception of G.S. 8C-1, N.C. R. Evid. 
804(b)(5) because the court found that the de- 
fendant did not give proper notice of his inten- 
tion to offer hearsay testimony and that even if 
the defendant had given proper notice, the 
testimony of the witnesses concerning the de- 
cedent’s statements lacked sufficient guaran- 
tees of trustworthiness. State v. Carrigan, 161 
N.C. App. 256, 589 S.E.2d 134, 2003 N.C. App. 
LEXIS 2045 (2003), appeal dismissed, 358 N.C. 
237, 593 S.E.2d 784 (2004). 


lil. FORMER TESTIMONY. 


Testimony Properly Excluded. — When 
taxpayers sued county commissioners for enter- 
ing into a contract which benefitted one of the 
commissioners, the trial court properly ex- 
cluded the testimony of a former county man- 
ager given in another proceeding because the 
prior testimony was not admissible under GS. 
8C-1, N.C. R. Evid. 804(b)(5); given the manag- 
er’s motivation to exculpate himself by at- 
tempting to blame the commissioners, his 
statements did not meet the “circumstantial 
guarantees of trustworthiness.” Gibbs v. Mayo, 
162 N.C. App. 549, 591 S.E.2d 905, 2004 N.C. 
App. LEXIS 252 (2004), cert. denied, — N.C. —, 
599 S.E.2d 45 (2004). 

In taxpayers’ suit against county commis- 
sioners for entering into a contract that bene- 
fitted one of the commissioners, the trial court 
properly excluded the testimony of a former 
county manager given in another proceeding 
because, while the manager was unavailable, 
pursuant to G.S. 8C-1, N.C. R. Evid. 804(a)(1), 
because he asserted his Fifth Amendment priv- 
ilege, his statements did not fall within the 
hearsay exceptions in G.S. 8C-1, N.C. R. Evid. 
804(b)(1), as the issues from the other proceed- 
ing were far different from the issues in the 
trial at which the evidence was sought to be 
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introduced. Gibbs v. Mayo, 162 N.C. App. 549, 
591 S.E.2d 905, 2004 N.C. App. LEXIS 252 
(2004), cert. denied, — N.C. —, 599 S.E.2d 45 
(2004). 

Testimony Improperly Excluded. — In a 
criminal case, where the trial court had already 
declared that a victim-witness was an unavail- 
able witness, and where that witness had given 
testimony under oath during voir dire, it was 
improper for the trial court to deny the defen- 
dant’s attempt to admit that sworn testimony 
as rebuttal evidence against the State’s evi- 
dence; the State was permitted an opportunity 
to examine the witness concerning the voir dire 
testimony, so it was admissible under Rule 
804(b)(1). State v. Finney, 358 N.C. 79, 591 
S.E.2d 863, 2004 N.C. LEXIS 10 (2004). 


V. STATEMENT AGAINST INTEREST. 


Statements Not Found to Be Against In- 
terest. — 

In taxpayers’ suit against county commis- 
sioners for entering into a contract that bene- 
fitted one of the commissioners, the trial court 
properly excluded the testimony of a former 
county manager given in another proceeding 
because the prior testimony was not admissible 
under G.S. 8C-1, N.C. R. Evid. 804(b)(3) be- 
cause the manager avoided any incriminating 
statements against himself by repeatedly as- 
serting his Fifth Amendment privilege, so the 
statements were not so contrary to his pecuni- 
ary or proprietary interest that he would not 
have made them unless they were true. Gibbs v. 
Mayo, 162 N.C. App. 549, 591 S.E.2d 905, 2004 
N.C. App. LEXIS 252 (2004), cert. denied, — 
N.C. —, 599 S.E.2d 45 (2004). 


Rule 806. Attacking and 
declarant. 
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Rule 806 


VI. OTHER EXCEPTIONS. 


Requirements for Admission of Hearsay 
Under Subdivision (b)(5). — 

As the victim was unavailable under G.S. 
8C-1, N.C. R. Evid. 804(a), his statements to his 
friends that he had a confrontation with defen- 
dant and was afraid of defendant were properly 
admissible under G.S. 8C-1, N.C. R. Evid. 
803(24) and G.S. 8C-1, N.C. R. Evid. 804(b)(5) 
because the victim (1) had personal knowledge 
of the events the statements described, and the 
statements were made within two hours of the 
first altercation between defendant and the 
victim; (2) had no reason to lie to his friends, 
and there was no indication he would have 
benefitted from altering the story; (3) never 
recanted the statements and he died shortly 
after making them; and (4) was unavailable to 
testify, having died, so the evidence established 
that the statements possessed “equivalent cir- 
cumstantial guarantees of trustworthiness.” 
State v. Valentine, 357 N.C. 512, 591 S.E.2d 
846, 2003 N.C. LEXIS 1266 (2003). 

Evidence Held Inadmissible. — 

The residual hearsay exception was improp- 
erly exercised to allow the admission in a rape 
case of the victim-witness’ statements to a 
police detective where the witness never defin- 
itively refused to testify, where she did not 
persist in a refusal to testify in the manner 
contemplated by Rule 804, and where, during 
her voir dire by the State when she was origi- 
nally called as a witness, she never indicated 
an unequivocal persistence in refusing to tes- 
tify; since the witness was improperly deemed 
unavailable, admission of the hearsay testi- 
mony under the residual exception was im- 
proper. State v. Finney, 358 N.C. 79, 591 S.E.2d 
863, 2004 N.C. LEXIS 10 (2004). 


supporting credibility of 


CASE NOTES 


Trial court properly overruled defen- 
dant’s objections to questions the State 
asked a police detective during redirect 
examination, about a conversation the detec- 
tive had with a victim who was kidnapped, 
because defendant opened the door to those 


questions during cross-examination when he 
asked the detective to discuss admissions the 
victim made, in an attempt to attack the vic- 
tim’s credibility. State v. Forrest, — N.C. App. 
—, 596 S.E.2d 22, 2004 N.C. App. LEXIS 827 
(2004). 
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ARTICLE 9. 


Authentication and Identification. 


Rule 901. Requirement of authentication or identifica- 


tion. 


CASE NOTES 


Authentication of Tape Recording. — 

Audiotape of an emergency call was properly 
authenticated by witnesses who were able to 
identify their own voice and the voices of each 
other on the tape. State v. Gaither, 161 N.C. 
App. 96, 587 S.E.2d 505, 2003 N.C. App. LEXIS 
1996 (2003), cert. denied, 358 N.C. 157, 593 
S.E.2d 83 (2004). 

Audiotape of a conversation defendant had 
with his wife and stepson, which the wife’s 


relatives found 10 months after the wife and 
stepson were killed, was properly authenti- 
cated, and the state supreme court held that 
the trial court did not err when it admitted the 
tape for the limited purpose of showing defen- 
dant’s malice, intent, and ill will towards the 
victims. State v. Jones, 358 N.C. 330, 595 
S.E.2d 124, 2004 N.C. LEXIS 341 (2004). 


ARTICLE 10. 


Contents of Writings, Recordings and Photographs. 


Rule 1001. Definitions. 


CASE NOTES 


Certified Record. — Judgment and com- 
mitment of defendant’s prior conviction for con- 
spiracy to sell and deliver cocaine constituted a 
certified official record of defendant’s prior con- 
viction per the seal and signature of the deputy 
clerk of the superior court, and where a detec- 


tive testified that the judgment and commit- 
ment was correct, the document was properly 
authenticated. State v. Gaither, 161 N.C. App. 
96, 587 S.E.2d 505, 2003 N.C. App. LEXIS 1996 
(2003), cert. denied, 358 N.C. 157, 593 S.E.2d 
83 (2004). 


ARTICLE 11. 


Miscellaneous Rules. 


Rule 1101. Applicability of rules. 


CASE NOTES 


Rules Not Applicable to Sentencing Pro- 
ceedings. — 

Trial court did not err, in defendant’s capital 
sentencing hearing, in limiting defendant’s op- 
portunity to cross-examine a witness about a 
different murder, in furtherance of using that 
evidence to support aggravating circumstances 
of G.S. 15A-2000(e)(2), (3), because defendant 
had ample opportunity to cross-examine her on 
that issue and the Rules of Evidence did not 
strictly govern capital sentencing proceedings 


pursuant to G.S. 8C-1, N.C. R. Evid. 1101(b)(3); 
additionally, the issue involved prior inconsis- 
tent statements as to how many intruders were 
involved in that murder which was collateral to 
the fact of it happening and therefore, was 
subject to the limits imposed by the trial court’s 
discretion. State v. Carter, 357 N.C. 345, 584 
S.E.2d 792, 2003 N.C. LEXIS 832 (2003). 
Applied in State v. Roache, 358 N.C. 243, 
595 S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 
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Chapter 10A. 
Notaries. 


Sec. 
10A-16. Acts of notaries public in certain in- 
stances validated. 


§ 10A-16. Acts of notaries public in certain instances val- 
idated. 


(a) Any acknowledgment taken and any instrument notarized by a person 
prior to qualification as a notary public but after commissioning or recommis- 
sioning as a notary public, or by a person whose notary commission has 
expired, is hereby validated. The acknowledgment and instrument shall have 
the same legal effect as if the person qualified as a notary public at the time the 
person performed the act. 

(b) All documents bearing a notarial seal and which contain any of the 
following errors are validated and given the same legal effect as if the errors 
had not occurred: 

(1) The date of the expiration of the notary’s commission 1s stated, 
whether correctly or erroneously. 

(2) The notarial seal does not contain a readable impression of the 
notary’s name, contains an incorrect spelling of the notary’s name, or 
does not bear the name of the notary exactly as it appears on the 
commission, as required by G.S. 10A-11. 

(3) The notary’s signature does not comport exactly with the name on the 
notary commission or on the notary seal, as required by G.5. 10A-9. 

(4) The notarial seal contains typed, printed, drawn, or handwritten 
material added to the seal, fails to contain the words “North Carolina” 
or the abbreviation “N. C.”, or contains correct information except that 
instead of the abbreviation for North Carolina contains the abbrevi- 
ation for another state. 

(c) All deeds of trust in which the notary was named in the document as a 
trustee only are validated. 

(d) This section applies to notarial acts performed on or before February 1, 
2004. (1945, c. 665; 1947, c. 313; 1949, c. 1; 1953, c. 702; 1961, cc. 483, 734; 
1965, c. 37; 1969, ¢, 83; c. 716, s: 1; 1971, c. 229, s. 1; 1973, c. 680; 8. ao e7, 
c. 734, s. 1; 1979, c. 226, s. 2; c. 643, s. 1; 1981, c, 164) ss. 1, 2° 19837 ceZ0 aes 
1; 1985, c. 71, s: 1; 1987, c. 277\s.9; 1 9895en 300s 9; 191 c. 683, s. 2; 1997-19, 
s. 1; 1997-469, s. 2; 1998-228, s. 10; 1999-21, s. 2; 2001-154, s. 1; 2002-159, s. 
27; 2003-38, s. 1; 2004-199, s. 6.) 


Effect of Amendments. — 17, 2004, substituted “February 1, 2004” for 
Session Laws 2004-199, s. 6, effective August “March 1, 2003” in subsection (d). 
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§12-2 


Chapter 12. 


Statutory Construction. 


§ 12-2. Repeal of statute not to affect actions. 


CASE NOTES 


Section Inapplicable to Rate Freeze 
Statute. — G.S. 62-133.6(e) simply allows the 
legislature to preempt the North Carolina Util- 
ities Commission’s ability to compel a general 
rate case by freezing rates until 31 December 
2007, not completely revoking that ability; 


therefore, G.S. 12-2 was inapplicable to rate 
complaint and petition seeking to initiate a 
general rate proceeding. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, — 
N.C. App. —, 592 S.E.2d 221, 2004 N.C. App. 
LEXIS 253 (2004). 
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Chapter 14. 


Criminal Law. 


SUBCHAPTER II. OFFENSES AGAINST 
THE PERSON. 


Article 6. 


Homicide. 


Sec. 
14-17. Murder in the first and second degree 
defined; punishment. 


Article 7A. 


Rape and Other Sex Offenses. 


14-27.2. First-degree rape. 
14-27.3. Second-degree rape. 


Article 8. 


Assaults. 


14-32.4. Assault inflicting serious bodily in- 
jury; strangulation; penalties. 

14-33. Misdemeanor assaults, batteries, and 
affrays, simple and aggravated; 
punishments. 

14-33.2. Habitual misdemeanor assault. 


SUBCHAPTER VII. OFFENSES 
AGAINST PUBLIC MORAL- 
ITY AND DECENCY. 


Article 26. 


Offenses Against Public Morality and 
Decency. 


14-202. Secretly peeping into room occupied by 
another person. 

14-202.4. Taking indecent liberties with a stu- 
dent. 


Article 27A. 


Sex Offender and Public Protection 
Registration Programs. 


Part 1. Registration Programs, Purpose and 
Definitions Generally. 


14-208.6. Definitions. 


SUBCHAPTER VIII. OFFENSES AGAINST 
PUBLIC JUSTICE. 


Article 30. 
Obstructing Justice. 


Sec. 
14-226. Intimidating or interfering with wit- 
nesses. 


SUBCHAPTER IX. OFFENSES 
AGAINST THE PUBLIC 
PEACE. 


Article 35. 
Offenses Against the Public Peace. 


14-269.2. Weapons on campus or other educa- 
tional property. 


SUBCHAPTER XI. GENERAL POLICE 
REGULATIONS. 


Article 37. 
Lotteries, Gaming, Bingo and Raffles. 
Part 1. Lotteries and Gaming. 
14-298. Seizure of illegal gaming items. 
Article 52. 


Miscellaneous Police Regulations. 


14-401.5. [Repealed.] 

14-401.17. Unlawful removal or destruction of 
electronic dog collars. 

14-401.21. Practicing “rebirthing technique’; 
penalty. 


Article 52A. 
Sale of Weapons in Certain Counties. 


14-402. Sale of certain weapons without per- 
mit forbidden. 


Article 54A. 
The Felony Firearms Act. 


14-415.1. Possession of firearms, etc., by felon 
prohibited. 
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§$14-2.6 CRIMINAL LAW §14-5,2 


SUBCHAPTER I. GENERAL PROVISIONS. 


ARTICLE 1. 


Felonies and Misdemeanors. 


§ 14-2.6. Punishment for solicitation to commit a felony or 
misdemeanor. 


CASE NOTES 


Cited in R.J. Reynolds Tobacco Co. v. S K 
Everhart Inc., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 13440 (M.D.N.C. July 31, 2008). 


§ 14-3.1. Infraction defined; sanctions. 
CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 


§ 14-4. Violation of local ordinances misdemeanor. 


Local Modification. — By virtue of Session 
Laws 2000-26, s. 4, city of Charlotte: 1983, c. 
71, should be stricken from the main volume. 


CASE NOTES 


Cited in Shavitz v. City of High Point, 270 F. 
Supp. 2d 702, 2003 U.S. Dist. LEXIS 11839 
(M.D.N.C. 2003). 


ARTICLE 2. 


Principals and Accessories. 


§ 14-5.2. Accessory before fact punishable as principal 


felon. 
CASE NOTES 
III. Practice and Procedure. 
C. Evidence. 
Ill. PRACTICE AND PROCEDURE. ment based on the actions of defendant’s spouse 
Siaee in obtaining blank checks from the family busi- 


ness and using defendant’s parent’s signature 
Sufficiency of Evidence. — stamp to forge nearly one-half million dollars 
Evidence was insufficient to convict defen- worth of checks, all without permission, be- 
dant of conspiracy to embezzle and embezzle- cause the spouse had not received the blank 
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checks that were forged in the course of employ- 
ment or by the terms of employment and it 
followed that because the State had failed to 
prove that the spouse was guilty of embezzle- 
ment, defendant could not be convicted of aid- 
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§14-7.3 


ing and abetting embezzlement without proof 
that an embezzlement occurred. State v. 
Weaver, 160 N.C. App. 613, 586 S.E.2d 841, 
2003 N.C. App. LEXIS 1931 (2003), cert. 
granted, 358 N.C. 158, 593 S.E.2d 586 (2004). 


§ 14-7. Accessories after the fact; trial and punishment. 


CASE NOTES 


Denial of motion to dismiss charge of 
accessory after the fact to voluntary man- 
slaughter was proper where the principal 
and a witness testified that defendant sug- 


gested evading punishment by falsely claiming 
that the victim had attempted to rape defen- 
dant. State v. Jordan, 162 N.C. App. 308, 590 
S.E.2d 424, 2004 N.C. App. LEXIS 125 (2004). 


ARTICLE 2A. 
Habitual Felons. 


§ 14-7.1. Persons defined as habitual felons. 


CASE NOTES 


Use of Prior Convictions. — 

Where defendant’s prior convictions for pos- 
session of cocaine were defined by G.S. 90- 
95(d)(2) as misdemeanors punishable as felo- 
nies, they could not support the charges of 
possession of a firearm by a felon and being a 
habitual felon under G.S. 14-415.1 and GS. 
14-7.1. State v. Sneed, 161 N.C. App. 331, 588 
S.E.2d 74, 2003 N.C. App. LEXIS 2050 (2003). 

No Double Jeopardy Violation. — That a 
cocaine possession offense was used to support 


both an underlying substantive felony (the 
“felon” portion of the offense of “felon in posses- 
sion of a firearm”) and a habitual felon indict- 
ment did not subject defendant to double jeop- 
ardy. State v. Glasco, 160 N.C. App. 150, 585 
S.E.2d 257, 2003 N.C. App. LEXIS 1729 (2003), 
cert. denied, 357 N.C. 580, 589 S.E.2d 356 
(2003). 

Cited in State v. May, 159 N.C. App. 159, 583 
S.E.2d 302, 2003 N.C. App. LEXIS 1430 (2003). 


§ 14-7.3. Charge of habitual felon. 


CASE NOTES 


Specific Reference to Predicate Felony 
Not Required. — 

Nothing in the plain wording of G.S. 14-7.3 
requires a specific reference to the predicate 
substantive felony in an habitual felon indict- 
ment. The statute requires that the state give a 
defendant notice of the felonies on which it is 
relying to support the habitual felon charge; 
nowhere in the statute does it mention the 
predicate substantive felony or require it to be 
included in the indictment. State v. Smith, 160 
N.C. App. 107, 584 S.E.2d 830, 2003 N.C. App. 
LEXIS 1767 (2003). 

Defendant Received Sufficient Notice 
That He Was Being Prosecuted as Habit- 
ual Felon. — Where a superceding habitual 
felon indictment was filed three months before 
defendant’s trial, defendant received sufficient 
notice under G.S. 14-7.3 that he was being 


prosecuted as an habitual felon. State v. 
Cogdell, — N.C. App. —, — S.E.2d —, 2004 
N.C. App. LEXIS 717 (May 4, 2004). 

Denial of Motion to Quash Indictment. 
— Where defendant had previously stipulated 
to a prior conviction and did not argue a lack of 
notice of the hearing at trial, the state’s re- 
quested corrections to the indictment as to the 
date and county of the prior conviction did not 
constitute an amendment; thus, the trial court 
did not err in denying defendant’s motion to 
quash. State v. Lewis, 162 N.C. App. 277, 590 
S.E.2d 318, 2004 N.C. App. LEXIS 130 (2004). 

Arraignment Not Proper. — Court erred 
in failing to dismiss the habitual misdemeanor 
assault charge where defendant was not prop- 
erly arraigned; the State introduced no evi- 
dence of five prior convictions and failed to 
present evidence of an essential element of the 
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charge requiring that the conviction for habit- 
ual misdemeanor assault be vacated. State v. 
Burch, 160 N.C. App. 394, 585 S.E.2d 461, 2003 
N.C. App. LEXIS 1799 (2003). 
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Applied in State v. May, 159 N.C. App. 159, 
583 S.E.2d 302, 2003 N.C. App. LEXIS 1430 
(2003). 


§ 14-7.5. Verdict and judgment. 


CASE NOTES 


The proceeding by which the State 
seeks to establish that defendant is an 
habitual felon is necessarily ancillary 

Trial court erred in denying defendant’s re- 
quest to inform the jury during the first phase 
of the trial that, if convicted, defendant was 
subject to punishment as a class C felon due to 
defendant’s status as an habitual felon; while 
defendant had the right under G.S. 7A-97 to 
inform the jury of the punishment that could be 
imposed upon conviction of the crime for which 
defendant was being tried, this did not permit 
defendant to inform the jury of the maximum 
sentence as a result of an habitual felon adju- 
dication. and G.S. 14-7.5, providing that an 
habitual felon trial was to be held separate 
from the principal felony trial, precluded in- 
struction on the habitual offender penalty. 
State v. Dammons, 159 N.C. App. 284, 583 


S.E.2d 606, 2003 N.C. App. LEXIS 1539 (2003), 
cert. denied, 357 N.C. 579, 589 S.BE.2d 133 
(2003). 

This Section Applies Only to the Indict- 
ment and Not to the Erroneous Admission 
of Oral Evidence. — Where the State during 
cross-examination asked defendant about his 
prior conviction for being a habitual felon, G.S. 
14-7.5 was not violated because the State’s 
questions did not refer to a pending habitual 
felon indictment against defendant but simply 
served to elicit information on defendant’s 
criminal record. State v. Owens, 160 N.C. App. 
494, 586 S.E.2d 519, 2003 N.C. App. LEXIS 
1820 (2003). 

Cited in State v. Ezell, 159 N.C. App. 103, 
582 S.E.2d 679, 2003 N.C. App. LEXIS 1418 
(2003); State v. Burch, 160 N.C. App. 394, 585 
S.E.2d 461, 2003 N.C. App. LEXIS 1799 (2003). 


§ 14-7.6. Sentencing of habitual felons. 


CASE NOTES 


Sentence on Conviction as Habitual 
Felon. — 

Defendant’s claim failed, where defendant 
argued that because financial identity fraud 
was punishable as a class H felony, defendant 
could not be sentenced at a greater level re- 
gardless of defendant’s habitual felon status; 
because defendant was a habitual felon who 
was convicted of the felonies of failure to appear 
and financial identity fraud, defendant was to 


be sentenced as a class C felon under GS. 
14-7.6. State v. Dammons, 159 N.C. App. 284, 
583 S.E.2d 606, 2003 N.C. App. LEXIS 1539 
(2003), cert. denied, 357 N.C. 579, 589 S.E.2d 
133 (2003) 

Cited in State v. Ezell, 159 N.C. App. 108, 
582 S.E.2d 679, 2003 N.C. App. LEXIS 1418 
(2003); State v. Borders, — N.C. App. —, 594 
S.E.2d 813, 2004 N.C. App. LEXIS 740 (2004). 


ARTICLE 2B. 
Violent Habitual Felons. 


§ 14-7.9. Charge of violent habitual felon. 


CASE NOTES 


Deficient Indictment. — Court erred in 
failing to dismiss the habitual misdemeanor 
assault charge where defendant was not prop- 
erly arraigned; the State introduced no evi- 
dence of five prior convictions and failed to 


present evidence of an essential element of the 
charge requiring that the conviction for habit- 
ual misdemeanor assault be vacated. State v. 
Burch, 160 N.C. App. 394, 585 S.E.2d 461, 2003 
N.C. App. LEXIS 1799 (2003). 
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§ 14-7.11. Verdict and judgment. 


CASE NOTES 


Improper Arraignment. — Court erred in 
failing to dismiss the habitual misdemeanor 
assault charge where defendant was not prop- 
erly arraigned; the State introduced no evi- 
dence of five prior convictions and failed to 


present evidence of an essential element of the 
charge requiring that the conviction for habit- 
ual misdemeanor assault be vacated. State v. 
Burch, 160 N.C. App. 394, 585 S.E.2d 461, 2003 
N.C. App. LEXIS 1799 (2003). 


SUBCHAPTER II. OFFENSES AGAINST THE PERSON. 


ARTICLE 6. 


Homicide. 


§ 14-17. Murder in the first and second degree defined; 
punishment. 


A murder which shall be perpetrated by means of a nuclear, biological, or 
chemical weapon of mass destruction as defined in G.S. 14-288.21, poison, 
lying in wait, imprisonment, starving, torture, or by any other kind of willfu’, 
deliberate, and premeditated killing, or which shall be committed in the 
perpetration or attempted perpetration of any arson, rape or a sex offense, 
robbery, kidnapping, burglary, or other felony committed or attempted w:ch the 
use of a deadly weapon shall be deemed to be murder in the first d2gree, a 
Class A felony, and any person who commits such murder shall be punished 
with death or imprisonment in the State’s prison for life without pe role as the 
court shall determine pursuant to G.S. 15A-2000, except that any such person 
who was under 17 years of age at the time of the murder shall be punished with 
imprisonment in the State’s prison for life without parole. Provided, however, 
any person under the age of 17 who commits murder in the first degree while 
serving a prison sentence imposed for a prior murder or while on escape from 
a prison sentence imposed for a prior murder shall be punished with death or 
imprisonment in the State’s prison for life without parole as the court shall 
determine pursuant to G.S. 15A-2000. All other kinds of murder, including that 
which shall be proximately caused by the unlawful distribution of opium or any 
synthetic or natural salt, compound, derivative, or preparation of opium, or 
cocaine or other substance described in G.S. 90-90(1)d., or methamphetamine, 
when the ingestion of such substance causes the death of the user, shall be 
deemed murder in the second degree, and any person who commits such 
murder shall be punished as a Class B2 felon. (1893, cc. 85, 281; Rev., s. 3631; 
C.S., 8. 4200; 1949, c. 299, s. 1; 1973, c. 1201, s. 1; 1977, c. 406, s. 1; 1979, ¢. 682, 
S. 6; 1979, c. 760, 8.5; 1979, 2nd Sess.. c. 1251, ss, 1 2c, 1316s 47 loa 
63, s. 1; c. 179, s. 14; c. 662, s. 1; 1987, c. 693; 1989, c. 694; 1993, c. 539, s. 112; 
iki Ex. Sess., c. 21, s.,1;'¢. 22,.s. 4; ¢..24, s..14(c); 2001-470, s. 222004178. 3 


Editor’s Note. — 

Session Laws 2004, c. 178, which amended 
this section, in s. 10 provides that prosecutions 
for offenses occurring before December 1, 2004, 
are not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


Effect of Amendments. — Session Laws 
2004-178, s. 1, effective December 1, 2004, and 
applicable to offenses committed on or after 
that date, inserted “or methamphetamine” pre- 
ceding “when the ingestion” in the last sen- 
tence. 
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CASE NOTES 


General Consideration. 
Murder in the First Degree Generally. 
Murder in Perpetration of a Felony. 
Murder in the Second Degree. 
. Evidence. 
A. In General. 

VUI. Instructions. 
B. Degree of Offense. 

Capital Punishment. 


I 

II 
IV. 
V. 
VII 


XII. 


I. GENERAL CONSIDERATION. 


Cited in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003). 


II. MURDER IN THE FIRST DEGREE 
GENERALLY. 


A specific intent to kill is an essential 
element of first degree murder. 

There was sufficient evidence to permit the 
jury to conclude that defendant intended to kill 
the store-owner’s wife; defendant fired several 
shots upon entering the store, hitting the vic- 
tims, both of whom were behind the counter, 
after the wife opened the cash drawer, defen- 
dant shot her and took the money, the wife was 
shot in the head and arm while the owner was 
shot twice in the chest, killing him, and there 
was no evidence that either victim provoked 
defendant or resisted. State v. Poag, 159 N.C. 
App. 312, 583 S.E.2d 661, 2003 N.C. App. 
LEXIS 1504 (2003), appeal dismissed, cert. 
denied, 357 N.C. 661, 590 S.E.2d 857 (2003). 

Evidence Held Sufficient. — 

Evidence that defendant armed himself with 
a loaded assault rifle as part of plan to rob the 
victim, and that there was only a very brief 
time between the time defendant entered the 
apartment and the time the victim was shot, 
was sufficient to allow the jury to conclude that 
defendant intentionally killed the victim with 
premeditation and deliberation and support 
conviction for first-degree murder. State v. 
Allen, 162 N.C. App. 587, 592 S.E.2d 31, 2004 
N.C. App. LEXIS 246 (2004). 

Evidence that two defendants told another 
person to stop a car that was transporting 
them, that the driver saw both of them walk 
towards a car he had just passed, that the 
driver heard gunshots, that both defendants 
had a handgun when they returned to the car, 
and that casings found near a person who was 
shot to death were linked to the handguns 
defendants had in their possession, was suffi- 
cient to sustain defendants’ conviction for first- 
degree murder; the appellate court held that 
the trial court did not commit error when it 
refused to give the jury an instruction on see- 


ond-degree murder as a lesser included offense 
and that the State properly charged defendants 
using a short form indictment. State v. Pope, — 
N.C. App. —, 593 S.E.2d 813, 2004 N.C. App. 
LEXIS 423 (2004). 

The evidence was sufficient to support a 
finding of premeditation and deliberation, 
etc. 

Denial of defendant’s motion to dismiss was 
upheld after the appellate court determined 
that there was sufficient evidence that defen- 
dant was the perpetrator of the crime and that 
he acted with premeditation and deliberation; 
among other things, there was fiber evidence 
and evidence connected with defendant’s boat 
linking him to the crime, and evidence of an 
elaborate process of concealing the body to 
support premeditation and deliberation. State 
v. Dawkins, 162 N.C. App. 231, 590 S.E.2d 324, 
2004 N.C. App. LEXIS 116 (2004), cert. denied, 
358 N.C. 237, — S.E.2d — (2004). 

Demonstrative Evidence Was Relevent 
to Show Premeditation. — Where defen- 
dant, who was convicted of strangling his preg- 
nant high school girlfriend, testified that his 
action was impulsive and that he tore off the 
“skirt” part of the apron after the strangulation, 
it was proper to allow a detective, using a 
mannequin at trial, to demonstrate how the 
apron was tied around the victim’s neck as the 
demonstration was relevant as to whether de- 
fendant acted with premeditation and deliber- 
ation and the demonstration was not exces- 
sively inflammatory. State v. Fowler, 159 N.C. 
App. 504, 583 S.E.2d 637, 2003 N.C. App. 
LEXIS 1511 (2008). 


IV. MURDER IN PERPETRATION OF A 
FELONY. 


Unbroken Chain of Events Is Required. 

Trial court properly denied defendant’s mo- 
tion to dismiss the charge of first-degree felony 
murder because a break in time, place, and 
causal relationship did not occur between the 
victim’s death, which happened in an auto 
accident in a high speed chase on a highway 30 
minutes after defendant stole a vehicle, and the 
underlying felony of robbery with a dangerous 
weapon, in which defendant stole the vehicle 
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from the owner of the vehicle with a knife in a 
shopping mall parking lot. State v. Doyle, 161 
N.C. App. 247, 587 S.E.2d 917, 2003 N.C. App. 
LEXIS 2059 (2003). 

Evidence of Murder in Perpetration of 
Felony Held Sufficient. — 

Evidence which showed that defendant en- 
tered an apartment armed with a loaded shot- 
gun, chambered a round of ammunition, ver- 
bally threatened the occupants with death, hit 
one of the occupants in the head to coerce 
surrender of his property, and shot another 
occupant in the head at close range while he 
was involved in a confrontation with another 
robber was sufficient to sustain the jury’s ver- 
dict that the killing and robbery were part of a 
single transaction, and the trial court did not 
err when it selected attempted armed robbery 
as the predicate felony for felony murder, ar- 
rested only that conviction, and entered judg- 
ments convicting defendant of felony murder 
and three counts of armed robbery. State v. 
Coleman, 161 N.C. App. 224, 587 S.E.2d 889, 
2003 N.C. App. LEXIS 2039 (2003). 

Attempted Sale of Cocaine as Underly- 
ing Felony. — Evidence was sufficient for a 
reasonable juror to find attempted sale of co- 
caine by defendant, a lesser-included offense of 
sale of cocaine, thus, the trial court’s submis- 
sion to the jury of sale of cocaine as a predicate 
felony to support defendant’s felony murder 
conviction for one victim’s death was not error 
State v. Squires, 357 N.C. 529, 591 S.E.2d 837, 
2003 N.C. LEXIS 1265 (2003). 


V. MURDER IN THE SECOND DEGREE. 


Evidence Held Sufficient. — 

Evidence that defendant had a breath alcohol 
concentration of 0.08 and performed poorly on 
field sobriety tests after he caused an automo- 
bile accident that resulted in the death of a 
child was sufficient to sustain defendant’s con- 
viction for second-degree murder, and the trial 
court did not err by allowing the State to 
introduce evidence that defendant was con- 
victed of driving while impaired after he was 
involved in another accident in 1996, to prove 
malice. State v. Locklear, 159 N.C. App. 588, 
583 S.E.2d 726, 2003 N.C. App. LEXIS 1535 
(2003). 


VII. EVIDENCE. 
A. In General. 


Uncommunicated Threats. — Defendant’s 
conviction and sentence on a charge of first- 
degree murder pursuant to G.S. 14-17 was 
upheld; the trial court properly excluded the 
victim’s uncommunicated threats to defendant 
into evidence, because defendant failed to put 
on evidence of self-defense as was required to 
admit such evidence pursuant to G.S. 8C-1, 
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N.C. R. Evid. 803(3), and defendant did not 
suffer any prejudice pursuant to G.S. 15A- 
1443(a) because defendant testified to substan- 
tially the same evidence that was contained in 
the uncommunicated threat. State v. Messick, 
159 N.C. App. 232, 585 S.E.2d 392, 2003 N.C. 
App. LEXIS 1493 (2003). 

Evidence of Prior Violent Behavior by 
Victim When an Accident Defense Used. — 
In Defendant’s trial for second degree murder, 
trial court properly excluded evidence that de- 
fendant’s wife had shot her former husband, as 
defendant relied on a defense of accident, and 
the wife’s alleged violent character had no bear- 
ing on whether a rifle fired accidentally. State v. 
Crawford, — N.C. App. —, 592 S.E.2d 719, 2004 
N.C. App. LEXIS 307 (2004). 


VII. INSTRUCTIONS. 
B. Degree of Offense. 


Submission of Lesser Offense Not Error. 

Evidence that defendant and a person he 
killed were drinking and arguing before the 
victim was stabbed was sufficient to negate 
premeditation and malice, and the trial court 
properly instructed the jury on second-degree 
murder and voluntary manslaughter as lesser- 
included offenses of first-degree murder, even 
though defendant asked the court not to give 
those instructions. State v. Beck, — N.C. App. 
—, 594 S.E.2d 94, 2004 N.C. App. LEXIS 405 
(2004). 


XII. CAPITAL PUNISHMENT. 


Sentence Not Disproportionate. — 

Trial court’s judgment sentencing defendant 
to death was justified by evidence which 
showed that defendant and an accomplice 
forced their way into the victim’s house, and 
that the victim died after her throat was cut, 
she was stabbed multiple times, and she was 
shot twice in the head. State v. Watts, 357 N.C. 
366, 584 S.E.2d 740, 2003 N.C. LEXIS 827 
(2003). 

Capital sentence for a death resulting from 
the attempted sale of crack cocaine was af- 
firmed because the sentence was not dispropor- 
tionate. State v. Squires, 357 N.C. 529, 591 
S.E.2d 837, 2003 N.C. LEXIS 1265 (2003). 

Demonstration of Murder for Personal 
Gain Not Required. — In defendant’s trial on 
two counts of first-degree murder, the trial 
court erred by instructing jurors that they had 
to find defendant committed murder for per- 
sonal gain, as an aggravating factor for pur- 
poses of determining if defendant should be 
sentenced to death, if they found that he was 
committing robbery with a dangerous weapon 
at the time a person who lived in the house and 
one of defendant’s accomplices were shot. State 
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v. Jones, 357 N.C. 409, 584 S.E.2d 751, 2003 
N.C. LEXIS 828 (2003). 

Use of Prior Murder for Sentencing 
Aggravator Not Double Jeopardy. — Trial 
court’s denial of defendant’s pretrial motion to 
dismiss two murder charges against him in 
violation of G.S. 14-17, based on double jeop- 
ardy pursuant to G.S. 15A-954, was proper 
because the fact that in a prior murder case 
against defendant, the State had introduced 
evidence of the two murders in support of the 
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aggravating circumstance described in G.S. 
15A-2000(e)(11) was not tantamount to the 
State putting defendant on trial for those 
crimes; the jury’s consideration of defendant’s 
“other crimes of violence” in making its penalty 
recommendation on one murder was not logi- 
cally equivalent to defendant receiving multi- 
ple punishment for the same crime. State vy. 
Carter, 357 N.C. 345, 584 S.E.2d 792, 2003 N.C. 
LEXIS 832 (2003). 


§ 14-18. Punishment for manslaughter. 


CASE NOTES 


II. Manslaughter. 
C. Involuntary. 
V. Culpable Negligence. 
VII. Instructions to Jury. 
VIII. Sufficiency of Evidence. 


Il. MANSLAUGHTER. 
C. Involuntary. 


Conviction for Involuntary Manslaugh- 
ter Upheld. — Defendant’s conviction of invol- 
untary manslaughter under G.S. 14-18, was 
affirmed; the trial court properly refused to 
admit a synopsis of defendant’s statement 
given to police officer, as the synopsis did not 
did not fall within the recorded recollection 
hearsay exception under G.S. 8C-1, N.C. R. 
Evid. 803(5), because there was no showing 
that defendant had an insufficient recollection 
of events, and the trial court properly denied 
defendant’s motion to dismiss pursuant to G.S. 
15A-954, because the state adequately proved 
the elements of the crime of voluntary man- 
slaughter. State v. Alston, 161 N.C. App. 367, 
588 S.E.2d 530, 2003 N.C. App. LEXIS 2185 
(2003). 


V. CULPABLE NEGLIGENCE. 


Involuntary Manslaughter While Oper- 
ating Motor Vehicle. — 

Trial court did not err in denying defendant’s 
motion to dismiss the charges because, al- 
though defendant’s actions while driving were 
not impaired by alcohol, they were still suffi- 
cient to establish the culpable negligence 
-needed to support both involuntary man- 
slaughter and assault with a deadly weapon 
inflicting serious injury. A witness noticed inap- 
propriate driving by both defendant and the 
decedent prior to their vehicles approaching a 
sharp curve, as they approached the curve, 
defendant attempted to pass the decedent and 
the witness despite having no visibility around 


the curve, and defendant’s attempt to pass the 
vehicles at that particular time was in blatant 
disregard of safety concerns associated with 
that portion of the highway and a violation of 
G.S. 20-150. State v. Wade, 161 N.C. App. 686, 
589 S.E.2d 379, 2003 N.C. App. LEXIS 2268 
(2003), cert. denied, 358 N.C. 241, 594 S.E.2d 
33 (2004). 


VII. INSTRUCTIONS TO JURY. 


Instruction on Manslaughter Held 
Proper. — 

Since involuntary manslaughter is a lesser- 
included offense of voluntary manslaughter 
and the record contained evidence from which a 
jury could find that defendant committed invol- 
untary manslaughter, it is proper to submit 
involuntary manslaughter as a possible verdict 
charge in defendant’s trial for voluntary man- 
slaughter, even though defendant argued self 
defense and used a knife. The evidence was 
sufficient for the jury to find defendant acted 
without any intent to kill or inflict serious 
injury where it could have concluded defendant 
either panicked or reacted instinctively upon 
discovering a man in his bathroom after he was 
told no one else was in the house. State v. Drew, 
162 N.C. App. 682, 592 S.E.2d 27, 2004 N.C. 
App. LEXIS 247 (2004). 


VIII. SUFFICIENCY OF EVIDENCE. 


Evidence Sufficient to Sustain Convic- 
tion. — 

Evidence, although mostly circumstantial, in 
the form of defendant trying to break up the 
victim and the man she was dating, the victim 
using defendant’s cell phone on the night she 


195 


§14:27.1 2004 INTERIM SUPPLEMENT §14-27.2 


disappeared, a bullet hole in the wall of defen- 160 N.C. App. 4438, 586 S.E.2d 488, 2003 N.C. 
dant’s house trailer, and defendant not having App. LEXIS 1828 (2003), cert. denied, 357 N.C. 
an alibi, was sufficient to support the conviction 660, 590 S.E.2d 853 (2003). 

for voluntary manslaughter. State v. Lassiter, 


ARTICLE 7A. 
Rape and Other Sex Offenses. 


§ 14-27.1. Definitions. 


CASE NOTES 


Applied in State v. Shepherd, — N.C. App. 
—, 594 S.E.2d 439, 2004 N.C. App. LEXIS 581 
(2004). 


§ 14-27.2. First-degree rape. 


(a) A person is guilty of rape in the first degree if the person engages in 
vaginal intercourse: 

(1) With a victim who is a child under the age of 13 years and the 
defendant is at least 12 years old and is at least four years older than 
the victim; or 

(2) With another person by force and against the will of the other person, 
and: 

a. Employs or displays a dangerous or deadly weapon or an article 
which the other person reasonably believes to be a dangerous or 
deadly weapon; or 

b. Inflicts serious personal injury upon the victim or another person; 
or 

c. The person commits the offense aided and abetted by one or more 
other persons. 

(b) Any person who commits an offense defined in this section is guilty of a 
Class B1 felony. 

(c) Upon conviction, a person convicted under this section has no rights to 
custody of or rights of inheritance from any child born as a result of the 
commission of the rape, nor shall the person have any rights related to the 
child under Chapter 48 or Subchapter 1 of Chapter 7B of the Genera! Statutes. 
GlO79 ch 682sa1 O79 s2ndssesswies 1316, 5.471989" c, 6a-c 106. ssl a2 ac 
L79s.0 145 19836 cm 1iSyissim4, Onc, 720,78. 4: 994 x. Sess ome eee 
2004-128, s. 7.) 


Effect of Amendments. — Session Laws applicable to offenses committed on or after 
2004-128, s. 7, effective December 1, 2004, and __— that date, added subsection (c). 


CASE NOTES 


VII. Serious Personal Injury. 
XI. Penetration. 

XII. Evidence. 
XV. Attempt. 
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VIlI. SERIOUS PERSONAL INJURY. 


Mental Injury May Constitute Serious 
Personal Injury. — 

While serious injury can be used to support a 
first-degree rape conviction, this element is not 
required for a conviction of second-degree rape. 
Mental injuries associated with the crime are 
sufficient to make a crime first degree rape, but 
they must be associated with the rape, and the 
State must prove that the defendant caused the 
harm, that it extended for some appreciable 
period of time beyond the incidents surround- 
ing the crime itself, and that the harm was 
more than the “res gestae” results present in 
every forcible rape. State v. Finney, 358 N.C. 
79, 591 S.E.2d 863, 2004 N.C. LEXIS 10 (2004). 


XI. PENETRATION. 


Evidence of Penetration Held Sufficient. 
— In a prosecution for first-degree statutory 
rape, under G.S. 14-27.2(a)(1), and second-de- 
gree forcible rape, under G.S. 14-27.3(a)(1), 
sufficient evidence was submitted of defen- 
dant’s penetration of the victim, when the vic- 
tim testified that defendant placed his penis 
between her legs, continued pushing, “it hurt,” 
and she found blood on her underwear, and a 
physician testified that, although there was no 
indication of complete penetration, there was 
bruising of the inner lip of the labia minora 
near the hymen, so the denial of defendant’s 
motion to dismiss for lack of sufficient evidence 
of penetration was proper, as complete penetra- 
tion was not required. State v. Bell, 159 N.C. 
App. 151, 584 S.E.2d 298, 2003 N.C. App. 
LEXIS 1432 (2003). 


XII. EVIDENCE. 


Expert Testimony About Behaviors Ob- 
served in Children Who Have Experienced 
Sexual Abuse. — Trial court did not abuse its 
discretion by allowing an expert witness who 
was called by the State during defendant’s trial 
on charges of attempted first-degree rape and 
taking indecent liberties with a minor to testify 
about common characteristics and behaviors 
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observed in children who experienced sexual 
abuse, even though the witness did not inter- 
view the victim or talk to her parents. State v. 
McCall, 162 N.C. App. 64, 589 S.E.2d 896, 2004 
N.C. App. LEXIS 12 (2004). 

Evidence Held Sufficient. — 

In a prosecution for first-degree statutory 
rape, under G.S. 14-27.2(a)(1), and second-de- 
gree forcible rape, under G.S. 14-27.3(a)(1), 
sufficient evidence was submitted showing that 
defendant was the perpetrator when the victim 
testified that defendant raped her and repeated 
this story to several people, so the denial of 
defendant’s motion to dismiss for lack of suffi- 
cient evidence that he was the perpetrator was 
proper, even though defendant presented evi- 
dence that he was not the perpetrator. State v. 
Bell, 159 N.C. App. 151, 584 S.E.2d 298, 2003 
N.C. App. LEXIS 1432 (2003). 

Although a nurse and doctor who examined 
an alleged rape victim testified that they did 
not find conclusive physical evidence that a sex 
act occurred, this medical testimony did not 
negate the victim’s testimony that defendant 
committed numerous sexual acts against her, 
which was corroborated by the forensic evi- 
dence; also, the State presented evidence of 
seminal fluid collected from the victim’s bed- 
room that matched defendant’s DNA. There- 
fore, the State presented sufficient evidence 
from which a jury could find that defendant 
committed first-degree statutory rape under 
G.S. 14-27.2(a)(1), first-degree sexual offense 
under G.S. 14-27.4(a)(1), and indecent liberties 
with a child under G.S. 14-202.1. State v. Shep- 
herd, — N.C. App. —, 594 S.E.2d 439, 2004 
N.C. App. LEXIS 581 (2004). 


XV. ATTEMPT. 


Evidence Held Sufficient. — 

State proved intent in an attempted first- 
degree forcible rape trial because defendant’s 
forcing the victim to undress at knife point and 
then stabbing her when she refused to ap- 
proach constituted an overt act manifesting a 
sexual purpose or motivation. State v. Owen, 
159 N.C. App. 204, 582 S.E.2d 689, 2003 N.C. 
App. LEXIS 1443 (2003). 


§ 14-27.3. Second-degree rape. 


(a) A person is guilty of rape in the second degree if the person engages in 
vaginal intercourse with another person: 
(1) By force and against the will of the other person; or 
(2) Who is mentally disabled, mentally incapacitated, or physically help- 
less, and the person performing the act knows or should reasonably 
know the other person is mentally disabled, mentally incapacitated, 


or physically helpless. 


(b) Any person who commits the offense defined in this section is guilty of a 


Class C felony. 
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(c) Upon conviction, a person convicted under this section has no rights to 
custody of or rights of inheritance from any child conceived during the 
commission of the rape, nor shall the person have any rights related to the 
child under Chapter 48 or Subchapter 1 of Chapter 7B of the General Statutes. 
(1979, c. 682, s..1; 1979, 2nd Sess.,.c. 1316, s. 5; 1981, cc..63,.179; 1993; 6.539% 


s. 1130; 1994, Ex. Sess., c. 24, s. 14(c); 2002-159, s. 2(b); 2004-128, s. 8.) 


Effect of Amendments. — 
Session Laws 2004-128, s. 8, effective Decem- 


ber 1, 2004, and applicable to offenses commit- 
ted on or after that date, added subsection (c). 


CASE NOTES 


I. General Consideration. 
II. Elements of Offense. 
III. Evidence. 


I. GENERAL CONSIDERATION. 


First and Second-Degree Rape Distin- 
guished. — 

While serious injury can be used to support a 
first-degree rape conviction, this element is not 
required for a conviction of second-degree rape. 
Mental injuries associated with the crime are 
sufficient to make a crime first degree rape, but 
they must be associated with the rape, but the 
State must prove that the defendant caused the 
harm, that it extended for some appreciable 
period of time beyond the incidents surround- 
ing the crime itself, and that the harm was 
more than the “res gestae” results present in 
every forcible rape. State v. Finney, 358 N.C. 
79, 591 S.E.2d 863, 2004 N.C. LEXIS 10 (2004). 


Il. ELEMENTS OF OFFENSE. 


Constructive force is sufficient, etc. 

Defendant was not entitled to dismissal pur- 
suant to G.S. 15A-954 of the second-degree rape 
charge, in violation of G.S. 14-27.3, against 
defendant; there was sufficient evidence of con- 
structive force to convict defendant, where the 
victim testified that defendant threatened the 
victim that if the victim did not do what defen- 
dant asked, defendant would pull a gun on the 
victim. State v. Scercy, 159 N.C. App. 344, 583 
S.E.2d 339, 2003 N.C. App. LEXIS 1499 (2003), 
appeal dismissed, cert. denied, 357 N.C. 581, 
589 S.E.2d 363 (2003). 


Il. EVIDENCE. 


Evidence Held Sufficient. — 

Defendant’s initial subterfuge; subsequent 
suggestive touching of the female victim along 
with the expression of his desire for her, the 
later assault, which included pulling the fe- 


male’s pants down while lying on top of her, and 
threats of harm when she tried to get away 
from him, were sufficient to permit a reason- 
able fact-finder to infer that defendant had the 
requisite intent to rape the female victim and 
committed sufficient overt acts toward that 
end; defendant’s conviction for attempted sec- 
ond degree rape was affirmed. State v. Farmer, 
158 N.C. App. 699, 582 S.E.2d 352, 2003 N.C. 
App. LEXIS 1230 (2003). 

In a prosecution for first-degree statutory 
rape, under G.S. 14-27.2(a)(1), and second-de- 
gree forcible rape, under G.S. 14-27.3(a)(1), 
sufficient evidence was submitted showing that 
defendant was the perpetrator when the victim 
testified that defendant raped her and repeated 
this story to several people, so the denial of 
defendant’s motion to dismiss for lack of suffi- 
cient evidence that he was the perpetrator was 
proper, even though defendant presented evi- 
dence that he was not the perpetrator. State v. 
Bell, 159 N.C. App. 151, 584 S.E.2d 298, 2003 
N.C. App. LEXIS 1432 (2003). 

In a prosecution for first-degree statutory 
rape, under G.S. 14-27.2(a)(1), and second-de- 
gree forcible rape, under G.S. 14-27.3(a)(1), 
sufficient evidence was submitted of defen- 
dant’s penetration of the victim, when the vic- 
tim testified that defendant placed his penis 
between her legs, continued pushing, “it hurt,” 
and she found blood on her underwear, and a 
physician testified that, although there was no 
indication of complete penetration, there was 
bruising of the inner lip of the labia minora 
near the hymen, so the denial of defendant’s 
motion to dismiss for lack of sufficient evidence 
of penetration was proper, as complete penetra- 
tion was not required. State v. Bell, 159 N.C. 
App. 151, 584 S.E.2d 298, 2003 N.C. App. 
LEXIS 1432 (2003). 
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§ 14-27.4. First-degree sexual offense. 


CASE NOTES 


II. Elements of Offense. 
Ill. Practice and Procedure. 


Il. ELEMENTS OF OFFENSE. 


Charging a defendant with a separate 
count, etc. 

Sexual offense indictments were fatally de- 
fective because they cited one statute, but de- 
fendant was tried, convicted, and sentenced 
under another statute, and the averments were 
insufficient to satisfy all of the elements con- 
tained in either statute; while the indictments 
(1) alleged that each victim was a child under 
age 13, (2) named each child, and (3) averred 
that defendant “did engage in a sex act” with 
each, under the very narrow circumstances 
presented, the use of “short-form” language 
authorized under G.S. 15-144.2(b) was not suf- 
ficient to cure the fatal defects. State v. Miller, 
159 N.C. App. 608, 583 S.E.2d 620, 2003 N.C. 
App. LEXIS 1538 (2003), aff'd, 358 N.C. 133, 
591 S.E.2d 520 (2004). 


Ill. PRACTICE AND PROCEDURE. 


Fatal Variance. — 

There was a fatal variance between the juve- 
nile petition and the evidence where the peti- 
tion, which charged a first-degree sexual of- 
fense based on the parties’ ages, was fatally 
defective because it did not allege the ages of 
the victim and the juvenile. In re Griffin, 162 
N.C. App. 487, 592 S.E.2d 12, 2004 N.C. App. 
LEXIS 172 (2004). 

Even in child sexual abuse cases, a variance 
as to time becomes material and of the essence 
when it deprives a defendant of an opportunity 
to adequately present his defense; while time 
variances do not always prejudice a defendant 
so as to require dismissal, even when an alibi is 
involved, when the defendant relies on the date 
set forth in the indictment, but the State’s 
evidence substantially varies to the prejudice of 
defendant’s alibi defense, the interests of jus- 
tice and fair play require that the defendant’s 
motion for dismissal be granted. In a case 
charging the defendant with taking indecent 
liberties with a child, where the State’s proof 
failed to show that alleged abuse occurred on 
the dates in the indictment, where the defen- 
dant had relied on those dates in building his 
alibi defense, and where all the evidence pre- 
sented at trial went to sexual encounters over a 
period of years that ended a significant period 


of time prior to the dates listed in the indict- 
ment, defendant’s motion to dismiss should 
have been granted, and defendant’s conviction 
was reversed on appeal. State v. Custis, 162 
N.C. App. 715, 591 S.E.2d 895, 2004 N.C. App. 
LEXIS 245 (2004). 

Evidence That Defendant Enjoyed Con- 
sensual Anal Sex With His Wife Improp- 
erly Admitted. — Defendant was granted a 
new trial on his convictions of first degree sex 
offense with a child, G.S. 14-27.4, and taking 
indecent liberties with a child, G.S. 14-202.1, 
because the trial court erred, pursuant to G.S. 
8C-1, N.C. R. Evid. 404(b), in admitting testi- 
mony by defendant’s wife that defendant en- 
joyed anal sex; the fact that defendant engaged 
in and liked consensual anal sex with his wife 
was not by itself sufficiently similar to engaging 
in anal sex with an underage victim beyond the 
characteristics inherent to both to be admissi- 
ble under rule 404(b). State v. Dunston, 161 
N.C. App. 468, 588 S.E.2d 540, 2003 N.C. App. 
LEXIS 2186 (2003). 

Evidence Held Sufficient. — 

Although a nurse and doctor who examined 
an alleged rape victim testified that they did 
not find conclusive physical evidence that a sex 
act occurred, this medical testimony did not 
negate the victim’s testimony that defendant 
committed numerous sexual acts against her, 
which was corroborated by the forensic evi- 
dence; also, the State presented evidence of 
seminal fluid collected from the victim’s bed- 
room that matched defendant’s DNA. There- 
fore, the State presented sufficient evidence 
from which a jury could find that defendant 
committed first-degree statutory rape under 
G.S. 14-27.2(a)(1), first-degree sexual offense 
under G.S. 14-27.4(a)(1), and indecent liberties 
with a child under G.S. 14-202.1. State v. Shep- 
herd, — N.C. App. —, 594 S.E.2d 439, 2004 
N.C. App. LEXIS 581 (2004). 

Unanimity of Verdict. — Trial court did not 
err by not requiring a unanimous verdict re- 
garding the specific sexual act it found as the 
predicate act for the verdict of guilty of first 
degree sexual offense where the victim testified 
that he had committed various sexual acts with 
the victim. State v. Carrigan, 161 N.C. App. 
256, 589 S.E.2d 134, 2003 N.C. App. LEXIS 
2045 (2003), appeal dismissed, 358 N.C. 237, 
593 S.E.2d 784 (2004). 
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§ 14-27.5. Second-degree sexual offense. 


CASE NOTES 


Defendant’s conviction for second-de- 
gree sexual assault was affirmed because 
the defendant’s videotaped statement made in 
the back of a patrol car during a conversation 
with an officer was admissible; the defendant 
was not being interrogated by the officer at the 
time and Miranda warnings therefor were not 


required, the statement was relevant to the 
crime, and the danger of unfair prejudice did 
not substantially outweigh the probative value 
of the evidence. State v. Gantt, 161 N.C. App. 
265, 588 S.E.2d 893, 2003 N.C. App. LEXIS 
2055 (2003). 


§ 14-27.7. Intercourse and sexual offenses with certain 
victims; consent no defense. 


CASE NOTES 


Where two or more offenses are joined 
for judgment, one offense may properly be 
aggravated by evidence needed to prove a 
separate joined offense; in a case where 
sexual offense by a person in a parental role 
was not the most serious crime in the consoli- 
dated judgment and thus was not the offense 
from which defendant’s sentence was derived, 
the aggravator of abusing a position of trust did 
not apply to the crime of sexual offense by a 
person in a parental role, but rather properly 
applied to the most serious offense in each of 
the two consolidated judgments, the statutory 
sexual offense of a person aged 13, 14, or 15. 
State v. Tucker, 357 N.C. 633, 588 S.E.2d 853, 
2003 N.C. LEXIS 1411 (2003). 

Evidence Sufficient to Support Convic- 
tion. — Sufficient evidence supported convic- 
tions for taking indecent liberties with a child 
under G.S. 14-202.1, statutory sex offense un- 
der G.S. 14-27.7A(a), and sexual activity by a 
custodian, G.S. 14-27.7(a), where the 15-year- 


old victim, a patient in a behavioral hospital, 
testified that she had engaged in sexual activity 
with defendant, a mental health technician at 
the hospital, and where the victim’s mother and 
sister also testified that the victim told them 
about her interactions with defendant, and that 
they heard firsthand telephone conversations 
between the victim and defendant regarding 
specific sexual activity. State v. Evans, 162 N.C. 
App. 540, 591 S.E.2d 564, 2004 N.C. App. 
LEXIS 180 (2004). 

Conviction for sexual offense by a per- 
son in a parental role was reversed where 
there was no evidence to support the finding 
that defendant and the victim had a relation- 
ship analogous to that of a parent and child; the 
evidence, taken in the light most favorable to 
the State, was sufficient to establish only that 
defendant babysat for the victims and was not 
the mother’s boyfriend or a de facto stepfather. 
State v. Bailey, — N.C. App. —, 592 S.E.2d 738, 
2004 N.C. App. LEXIS 300 (2004). 


§ 14-27.7A. Statutory rape or sexual offense of person who 
is 13, 14, or 15 years old. 


CASE NOTES 


Constitutionality. — 

Sentencing scheme under G.S. 14-27.7A re- 
flects a rational legislative policy, is not dispro- 
portionate to the crime, and is therefore consti- 
tutional; further, the.exemption for married 
couples from G.S. 14-27.7A(a) does not violate 
equal protection. State v. Clark, 161 N.C. App. 
316, 588 S.E.2d 66, 2003 N.C. App. LEXIS 2047 
(2003). 

Where two or more offenses are joined 
for judgment, one offense may properly be 
aggravated by evidence needed to prove a 


separate joined offense. In a case where 
sexual offense by a person in a parental role 
was not the most serious crime in the consoli- 
dated judgment and thus was not the offense 
from which defendant’s sentence was derived, 
the aggravator of abusing a position of trust did 
not apply to the crime of sexual offense by a 
person in a parental role, but rather properly 
applied to the most serious offense in each of 
the two consolidated judgments, the statutory 
sexual offense of a person aged 13, 14, or 15. 
State v. Tucker, 357 N.C. 633, 588 S.E.2d 853, 
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2003 N.C. LEXIS 1411 (2003). 

Evidence Was Sufficient to Support Con- 
viction. — 

There was substantial evidence to withstand 
defendant’s motions to dismiss because the 
evidence established that the victim, defen- 
dant’s biological daughter, was between 13 and 
15 years old, an essential element of statutory 
rape under section G.S. 14-27.7A(a), during the 
time she lived with defendant, and defendant 
engaged in almost daily sexual intercourse 
with her. There was also sufficient evidence of 
defendant’s age because it was biologically im- 
possible for defendant to be less than six years 
older than the victim and to be her father. State 
v. Wiggins, 161 N.C. App. 583, 589 S.E.2d 402, 
2003 N.C. App. LEXIS 2263 (2003), cert. de- 
nied, 358 N.C. 241, 594 S.E.2d 34 (2004). 

Sufficient evidence supported convictions for 
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taking indecent liberties with a child under 
G.S. 14-202.1, statutory sex offense under G.S. 
14-27.7A(a), and sexual activity by a custodian, 
G.S. 14-27.7(a), where the 15-year-old victim, a 
patient in a behavioral hospital, testified that 
she had engaged in sexual activity with defen- 
dant, a mental health technician at the hospi- 
tal, and where the victim’s mother and sister 
also testified that the victim told them about 
her interactions with defendant, and that they 
heard firsthand telephone conversations be- 
tween the victim and defendant regarding spe- 
cific sexual activity. State v. Evans, 162 N.C. 
App. 540, 591 S.E.2d 564, 2004 N.C. App. 
LEXIS 180 (2004). 

Applied in State v. Miller, 159 N.C. App. 608, 
583 S.E.2d 620, 2003 N.C. App. LEXIS 1538 
(2003), affd, 358 N.C. 133, 591 S.E.2d 520 
(2004). 


ARTICLE 8. 


Assaults. 


§ 14-29. Castration or other maiming without malice 


aforethought. 


CASE NOTES 


Total Separation of Ear from Head Re- 
quired for Conviction. — Maiming of a vic- 
tim’s ear occurs only when a victim’s ear is 
totally severed from the victim’s head or a part 
of a victim’s ear is totally severed from the rest 
of the victim’s ear; thus, defendant’s motion to 
dismiss a maiming charge should have been 


granted where the State failed to prove that the 
victim’s ear had been completely removed from 
the victim’s head. State v. Scott, 161 N.C. App. 
104, 587 S.E.2d 485, 2003 N.C. App. LEXIS 
1999 (2003), cert. denied, 358 N.C. 158, 593 
S.E.2d 398 (2004). 


§ 14-32. Felonious assault with deadly weapon with intent 
to kill or inflicting serious injury; punish- 


ments. 


CASE NOTES 


I. General Consideration. 
II. Other Crimes. 
Elements of Offense. 
IV. Indictment. 

VI. Intent to Kill. 

Serious Injury. 

XI. Sufficiency of Evidence. 


I. GENERAL CONSIDERATION. 


Facts Not Showing Multiple Offenses. — 
Trial court did not err in dismissing four of 
the five assault with a deadly weapon with 


intent to kill charges filed against defendant, as 
the evidence showed defendant’s firing of five 
bullets from a semi-automatic gun in rapid 
succession constituted one assault, not five as- 
saults. State v. Maddox, 159 N.C. App. 127, 583 
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S.E.2d 601, 2003 N.C. App. LEXIS 1438 
(2003). 


Il. OTHER CRIMES. 


Prosecution Under G.S. 14-32.4 and This 
Section Double Jeopardy. — Defendant 
could not be convicted and sentenced for both 
assault with a deadly weapon with intent to kill 
inflicting serious injury, pursuant to G.S. 14- 
32(b), and assault inflicting serious bodily in- 
jury, G.S. 14-32.4, for the same conduct without 
violating the double jeopardy provisions of the 
United States and North Carolina Constitu- 
tions. State v. Ezell, 159 N.C. App. 103, 582 
S.E.2d 679, 2003 N.C. App. LEXIS 1418 (2003). 

Conviction on Two Separate Counts Not 
Double Jeopardy. — 

Where defendant dragged his wife by the 
hair into the house and then beat her with his 
gun, defendant’s convictions of first-degree kid- 
napping in violation of G.S. 14-39(a) and as- 
sault with a deadly weapon inflicting serious 
injury in violation of G.S. 14-32(b) did not 
violate double jeopardy under N.C. Const. art. 
I, § 19; the restraint and removal of the wife, 
which was the act of dragging her into the 
house, were separate from the commission of 
the assault, which was the act of beating the 
wife with the gun once the kidnapping had 
been completed. State v. Romero, — N.C. App. 
—, 595 S.E.2d 208, 2004 N.C. App. LEXIS 729 
(2004). 


Ill. ELEMENTS OF OFFENSE. 


Illustrative Case. — Trial court did not err 
by not dismissing charges of assault with a 
deadly weapon with intent to kill filed against 
defendant, as the evidence presented showed 
defendant intended to kill a man when defen- 
dant fired a semi-automatic weapon five times 
at the man and the man only avoided being 
killed or seriously injured by jumping behind a 
tree. State v. Maddox, 159 N.C. App. 127, 583 
S.E.2d 601, 2003 N.C. App. LEXIS 1438 (2003). 


IV. INDICTMENT. 


Variance Between Indictment and Evi- 
dence at Trial. — Trial court erred by denying 
defendant’s motion to dismiss an assault 
charge where there was a fatal variance be- 
tween the indictment and the evidence pre- 
sented at trial regarding the type of deadly 
weapon used in the assault. State v. Skinner, 
162 N.C. App. 434, 590 S.E.2d 876, 2004 N.C. 
App. LEXIS 177 (2004). 


VI. INTENT TO KILL. 


Evidence Held Sufficient. — 

Evidence that defendant attacked the victim, 
placed her in his trunk and kept her there 
unconscious, seriously injured and bleeding for 
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four hours, in addition to the use of a deadly 
weapon and the severity of the victim’s injuries, 
was sufficient to show the element of an intent 
to kill in the assault charge. State v. Scott, 161 
N.C. App. 104, 587 S.E.2d 485, 2003 N.C. App. 
LEXIS 1999 (2003), cert. denied, 358 N.C. 158, 
593 S.E.2d 398 (2004). 


VII. SERIOUS INJURY. 


Evidence of Infliction of Serious Injury. 

State presented sufficient evidence from 
which a jury could have found that a victim 
sustained serious injury as a result of defen- 
dant’s assault, contrary to G.S. 14-32(b), where 
the victim was treated at a hospital for multiple 
lacerations to his forearm, small stab wounds 
to his leg, a deep laceration to his thumb, 
bruising to his back, and a puncture wound to 
his right orbital rim that caused a fracture of 
the bone; further, because of the wounds to his 
eye and thumb, the victim was referred to eye 
and hand specialists. State v. Morgan, — N.C. 
App. —, 595 S.E.2d 804, 2004 N.C. App. LEXIS 
819 (2004). 

Serious Injury Not Shown. — 

Handgun was a deadly weapon per se; how- 
ever, a conviction for assault with a deadly 
weapon inflicting serious injury, G.S. 14-32(b), 
was reversed where the trial court’s erroneous 
admission of the victim’s prior statement was 
the only direct evidence that the victim was 
struck with the weapon. State v. McCree, 160 
N.C. App. 200, 584 S.E.2d 861, 2003 N.C. App. 
LEXIS 1727 (2003). 


XI. SUFFICIENCY OF EVIDENCE. 


Use of Deadly Weapon. — 

Trial court did not err in denying defendant’s 
motion to dismiss the charges because, al- 
though defendant’s actions while driving were 
not impaired by alcohol, they were still suffi- 
cient to establish the culpable negligence 
needed to support both involuntary man- 
slaughter and assault with a deadly weapon 
inflicting serious injury. A witness noticed inap- 
propriate driving by both defendant and the 
decedent prior to their vehicles approaching a 
sharp curve, as they approached the curve, 
defendant attempted to pass the decedent and 
the witness despite having no visibility around 
the curve, and defendant’s attempt to pass the 
vehicles at that particular time was in blatant 
disregard of safety concerns associated with 
that portion of the highway and a violation of 
G.S. 20-150. State v. Wade, 161 N.C. App. 686, 
589 S.E.2d 379, 2003 N.C. App. LEXIS 2268 
(2003), cert. denied, 358 N.C. 241, 594 S.E.2d 
33 (2004). 
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§ 14-32.1. Assaults on handicapped persons; punishments. 


CASE NOTES 


In order to convict an individual under 
G.S. 14-32.1(e), the jury must find that 
defendant knew or had_ reasonable 
grounds to know the victim was a handi- 
capped person. The evidence supported de- 
fendant’s conviction of aggravated assault on a 


affirmed, where defendant testified that she 
suffered from profound hearing loss, and that 
she was wearing a hearing aid on the evening 
that she was assaulted by defendant. State v. 
Singletary, — N.C. App. —, 594 S.E.2d 64, 2004 
N.C. App. LEXIS 509 (2004). 


handicapped person, and the conviction was 


§ 14-32.4. Assault inflicting serious bodily injury; strangu- 
lation; penalties. 


(a) Unless the conduct is covered under some other provision of law 
providing greater punishment, any person who assaults another person and 
inflicts serious bodily injury is guilty of a Class F felony. “Serious bodily injury” 
is defined as bodily injury that creates a substantial risk of death, or that 
causes serious permanent disfigurement, coma, a permanent or protracted 
condition that causes extreme pain, or permanent or protracted loss or 
impairment of the function of any bodily member or organ, or that results in 
prolonged hospitalization. 

(b) Unless the conduct is covered under some other provision of law 
providing greater punishment, any person who assaults another person and 
inflicts physical injury by strangulation is guilty of a Class H felony. (1996, 2nd 
Ex. Sess., c. 18, s. 20.13(a); 2004-186, s. 9.1.) 


Effect of Amendments. — Sesion Laws 
2004-186, s. 9.1, effective December 1, 2004, 
and applicable to offenses committed on or after 
that date, added subsection (b) and designated 


the previously existing provisions as subsection 
(a); and rewrote the section heading, which 
formerly read “Assault inflicting serious bodily 


injury.” 


CASE NOTES 


Prosecution Under G.S. 14-32 and This 
Section Double Jeopardy. — Defendant 
could not be convicted and sentenced for both 
assault with a deadly weapon with intent to kill 
inflicting serious injury, pursuant to G.S. 14- 


jury, G.S. 14-32.4, for the same conduct without 
violating the double jeopardy provisions of the 
United States and North Carolina Constitu- 
tions. State v. Ezell, 159 N.C. App. 103, 582 
S.E.2d 679, 2003 N.C. App. LEXIS 1418 (2003). 


32(b), and assault inflicting serious bodily in- 


§ 14-33. Misdemeanor assaults, batteries, and affrays, sim- 
ple and aggravated; punishments. 


(a) Any person who commits a simple assault or a simple assault and 
battery or participates in a simple affray is guilty of a Class 2 misdemeanor. 
(b) Unless his conduct is covered under some other provision of law 
providing greater punishment, any person who commits any assault, assault 
and battery, or affray is guilty of a Class 1 misdemeanor if, in the course of the 
assault, assault and battery, or affray, he: 
(1) through (3) Repealed by Session Laws 1995, c. 507, s. 19.5(b); 
(4) through (7) Repealed by Session Laws 1991, c. 525, s. 1; 
(8) Repealed by Session Laws 1995, c. 507, s. 19.5(b); 
(9) Commits an assault and battery against a sports official when the 
sports official is discharging or attempting to discharge official duties 
at a sports event, or immediately after the sports event at which the 
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sports official discharged official duties. A “sports official” is a person 
at a sports event who enforces the rules of the event, such as an 
umpire or referee, or a person who supervises the participants, such 
as a coach. A “sports event” includes any interscholastic or intramural 
athletic activity in a primary, middle, junior high, or high school, 
college, or university, any organized athletic activity sponsored by a 
community, business, or nonprofit organization, any athletic activity 
that is a professional or semiprofessional event, and any other 
organized athletic activity in the State. 

(c) Unless the conduct is covered under some other provision of law 
providing greater punishment, any person who commits any assault, assault 
and battery, or affray is guilty of a Class Al misdemeanor if, in the course of the 
assault, assault and battery, or affray, he or she: 

(1) Inflicts serious injury upon another person or uses a deadly weapon; 

(2) Assaults a female, he being a male person at least 18 years of age; 

(3) Assaults a child under the age of 12 years; 

(4) Assaults an officer or employee of the State or any political subdivision 
of the State, when the officer or employee is discharging or attempting 
to discharge his official duties; 

(5) Repealed by Session Laws 1999-105, s. 1, effective December 1, 1999; 
or 

(6) Assaults a school employee or school volunteer when the employee or 
volunteer is discharging or attempting to discharge his or her duties 
as an employee or volunteer, or assaults a school employee or school 
volunteer as a result of the discharge or attempt to discharge that 
individual’s duties as a school employee or school volunteer. For 
purposes of this subdivision, the following definitions shall apply: 

a. “Duties” means: 

1. All activities on school property; 

2. All activities, wherever occurring, during a school authorized 
event or the accompanying of students to or from that event; 
an 

3. All activities relating to the operation of school transportation. 

b. “Employee” or “volunteer” means: 

1. An employee of a local board of education; or a charter school 
authorized under G.S. 115C-238.29D, or a nonpublic school 
which has filed intent to operate under Part 1 or Part 2 of 
Article 39 of Chapter 115C of the General Statutes; 

2. An independent contractor or an employee of an independent 
contractor of a local board of education, charter school 
authorized under G.S. 115C-238.29D, or a nonpublic school 
which has filed intent to operate under Part 1 or Part 2 of 
Article 39 of Chapter 115C of the General Statutes, if the 
independent contractor carries out duties customarily per- 
formed by employees of the school; and 

3. An adult who volunteers his or her services or presence at any 
school activity and is under the supervision of an individual 
listed in sub-sub-subdivision 1. or 2. of this sub-subdivision. 

(7) Assaults a public transit operator, including a public employee or a 
private contractor employed as a public transit operator, when the 
operator is discharging or attempting to discharge his or her duties. 

(d) Any person who, in the course of an assault, assault and battery, or 
affray, inflicts serious injury upon another person, or uses a deadly weapon, in 
violation of subdivision (c)(1) of this section, on a person with whom the person 
has a personal relationship, and in the presence of a minor, is guilty of a Class 
Al misdemeanor. A person convicted under this subsection, who is sentenced to 
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a community punishment, shall be placed on supervised probation in addition 
to any other punishment imposed by the court. 

A person committing a second or subsequent violation of this subsection 
shall be sentenced to an active punishment of no less than 30 days in addition 
to any other punishment imposed by the court. 

The following definitions apply to this subsection: 

(1) “Personal relationship” is as defined in G.S. 50B-1(b). 
(2) “In the presence of a minor” means that the minor was in a position to 


have observed the assault. 


(3) “Minor” is any person under the age of 18 years who is residing with 
or is under the care and supervision of, and who has a personal 
relationship with, the person assaulted or the person committing the 
assault. (1870-1, c. 43, s. 2; 1873-4, c. 176, s. 6; 1879, c. 92, ss. 2, 6; 
Code, s. 987; Rev., 8. 3620, 1911, c.193: C.S., s:4215: 1933, c. 189- 
Pac aol UOG COO tl, TOC OD, Seo 97a, C220 Sec 
1413; 1979, cc. 524, 656; 1981, c. 180; 1983, c. 175, ss. 6, 10; c. 720, s. 
451985, c. 321; 1991, c. 525, s. 1; 1993, c. 286, s. 1; c. 539, s. 16; 1994, 
Ex. Sess., c. 14, s. 3; c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 687, s. 1; 
1995, c. 352, s. 1; 1995, c. 507, s. 19.5(b); 1999-105, s. 1; 2003-409, s. 
1; 2004-26, s. 1; 2004-199, s. 7.) 


Effect of Amendments. — 

Session Laws 2004-26, s. 1, effective Decem- 
ber 1, 2004, and applicable to offenses commit- 
ted on or after that date, added subdivision 
(ORL): 

Session Laws 2004-199, s. 7, effective August 
17, 2004, inserted “is guilty of a Class Al 


misdemeanor. A person convicted under this 
subsection, who is sentenced to a community 
punishment” in the first paragraph of subsec- 
tion (d). 


CASE NOTES 


I. General Consideration. 
VI. Assaults on Law-Enforcement Officers. 


I. GENERAL CONSIDERATION. 


Applied in State v. Dickens, 162 N.C. App. 
632, 592 S.E.2d 567, 2004 N.C. App. LEXIS 269 
(2004). 

Cited in In re O’Neal, 160 N.C. App. 409, 585 
S.E.2d 478, 2003 N.C. App. LEXIS 1789 (2003), 
cert. denied, 357 N.C. 657, 590 S.E.2d 270 
(2003). 


VI. ASSAULTS ON LAW- 
ENFORCEMENT 
OFFICERS. 


Resisting Officer and Assaulting Officer 
Are Separate Offenses. — 

Trial court did not err in refusing defendant’s 
request for a jury instruction that the incident 
that occurred at the patrol car was separate 
from that occurring at defendant’s car and that 
evidence of the latter was not proof that defen- 
dant obstructed and delayed the officer, as the 
offenses of assaulting a government officer and 
obstruction and delay of a public officer were 
separate; the jury could find, without violating 
the Double Jeopardy Clause, that the evidence 


of defendant’s conduct that occurred after she 
left the patrol car was supportive of a charge of 
obstructing and delaying, even though the dis- 
trict court had found that the same conduct was 
insufficient to constitute an assault. State v. 
Bell, — N.C. App. —, 594 S.E.2d 824, 2004 N.C. 
App. LEXIS 742 (2004). 

Trial court did not violate the Double 
Jeopardy Clause by admitting evidence of 
events occurring after defendant left a patrol 
car in defendant’s subsequent trial for obstruc- 
tion and delay of a public officer under GS. 
14-223, even though defendant had been ac- 
quitted of an assault upon a government officer 
charge under G.S. 14-33(c)(4), as the acquittal 
could have resulted from findings that defen- 
dant did not attempt to do immediate physical 
injury to the officer, did not use sufficient force 
to put a reasonable person in fear of immediate 
bodily harm, or was defending herself from the 
excessive use of force; as there was more than 
one possible explanation from for the acquittal, 
defendant failed to meet her burden to estab- 
lish collateral estoppel. State v. Bell, — N.C. 
App. —, 594 S.E.2d 824, 2004 N.C. App. LEXIS 
742 (2004). 
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§ 14-33.2. Habitual misdemeanor assault. 


A person commits the offense of habitual misdemeanor assault if that person 
violates any of the provisions of G.S. 14-33 and causes physical injury, or G.S. 
14-34, and has two or more prior convictions for either misdemeanor or felony 
assault, with the earlier of the two prior convictions occurring no more than 15 
years prior to the date of the current violation. A conviction under this section 
shall not be used as a prior conviction for any other habitual offense statute. A 
person convicted of violating this section is guilty of a Class H felony. (199aNG: 


507, s. 19.5(c); 2004-186, s. 10.1.) 


Editor’s Note. — Session Laws 2004-186, s. 
10.2, provides that prosecutions for offenses 
committed before December 1, 2004, are not 
abated or affected by Part X of Session Laws 
2004-186, and the statutory provisions that 
would be applicable but for Part X of Session 


Laws 2004-186 remain applicable to those pros- 
ecutions. 

Effect of Amendments. — Session Laws 
2004-186, s. 10.1, effective December 1, 2004, 
and applicable to offenses committed on or after 
that date, rewrote the section. 


CASE NOTES 


Indictments. — Court erred in failing to 
dismiss the habitual misdemeanor assault 
charge where defendant was not properly ar- 
raigned; the State introduced no evidence of 
five prior convictions and failed to present evi- 
dence of an essential element of the charge 
requiring that the conviction for habitual mis- 
demeanor assault be vacated. State v. Burch, 
160 N.C. App. 394, 585 S.E.2d 461, 2003 N.C. 
App. LEXIS 1799 (2003). 


The habitual misdemeanor assault stat- 
ute does not violate the prohibition on ex 
post facto laws, etc. 

G.S. 14-33.2 did not punish defendant for 
prior conduct, but rather for current conduct to 
a greater degree, due to his previous similar 
offenses, and thus did not violate the prohibi- 
tion on ex post facto laws. State v. McCree, 160 
N.C. App. 200, 584 S.E.2d 861, 2003 N.C. App. 
LEXIS 1727 (2003). 


§ 14-34. Assaulting by pointing gun. 


CASE NOTES 


Evidence Sufficient. — 

Evidence was sufficient to withstand defen- 
dant’s motion to dismiss a charge of assault by 
pointing a gun at the victim where the victim 
testified that defendant pointed a gun directly 
at her and told her not to move, and where the 
victim also identified defendant both in a photo 


lineup and in court as the person who pointed a 
gun at her. State v. McCree, 160 N.C. App. 200, 
584 S.E.2d 861, 2003 N.C. App. LEXIS 1727 
(2003). 

Applied in State v. Dickens, 162 N.C. App. 
632, 592 S.E.2d 567, 2004 N.C. App. LEXIS 269 
(2004). 


§ 14-34.1. Discharging certain barreled weapons or a fire- 
arm into occupied property. 


CASE NOTES 


Cited in State v. Carter, 357 N.C. 345, 584 
S.E.2d 792, 2003 N.C. LEXIS 832 (2003). 


206 


§14-34.2 


CRIMINAL LAW 


§14-34.5 


§ 14-34.2. Assault with a firearm or other deadly weapon 
upon governmental officers or employees, 
company police officers, or campus police of- 


ficers. 


CASE NOTES 


Jury Instruction on Box-Cutter as a 
Deadly Weapon Was Not Error. — Officers’ 
testimony supported the trial court’s instruc- 
tion to the jury that a razor knife (box-cutter) 
was a deadly or dangerous weapon as a matter 
of law, for the purpose of the charge of assault 
with a deadly weapon against government of- 
ficers, because the assaulted officers testified 
that defendant lunged at them in an attempt to 
cut them and kept charging at them. State v. 
Doisey, 162 N.C. App. 447, 590 S.E.2d 886, 2004 
N.C. App. LEXIS 188 (2004). 

Evidence held sufficient, etc. 

Where defendant instigated a dog’s attack on 
the police officers, made no objection to a jury 


instruction that the dog was under defendant’s 
control, and did not identify the instruction as 
plain error, as required by N.C. R. App. 10(b)(2), 
10(c)(4), the dog was a deadly weapon under 
G.S. 14-34.2 because defendant used it in a 
deadly manner and the police officers perceived 
it to be deadly in its use; as a result, the trial 
court properly denied defendant’s motion to 
dismiss. State v. Cook, — N.C. App. —, 594 
S.E.2d 819, 2004 N.C. App. LEXIS 741 (2004). 


§ 14-34.5. Assault with a firearm on a law enforcement, 
probation, or parole officer or on a person 
employed at a State or local detention fa- 


cility. 


CASE NOTES 


Construction With Other Assault Provi- 
sions. — Assault by pointing a gun in violation 
of G.S. 14-34 is not a lesser-included offense of 
assault with a firearm on a law enforcement 
officer because the latter offense does not in- 
clude the element of pointing a gun at a person; 
however, assault with a deadly weapon in vio- 
lation of G.S. 14-33(c)(1) is a lesser-included 
offense of assault with a firearm on a law 
enforcement officer since a firearm is consid- 
ered a deadly weapon. The same conduct can- 
not be used to convict on both assault with a 
deadly weapon and assault with a firearm on a 
law enforcement officer. State v. Dickens, 162 
N.C. App. 632, 592 S.E.2d 567, 2004 N.C. App. 
LEXIS 269 (2004). 

Evidence Sufficient. — 

To be guilty of the offense of assault with a 
firearm on a law enforcement officer under G.S. 


14-34.5, the defendant must have known or had 
reasonable grounds to know that the victim 
was a law enforcement officer; evidence was 
sufficient that defendant knew he was shooting 
at officers where: (1) two plain clothes officers 
approached defendant with one only slightly 
behind the other; (2) one identified himself as a 
police officer, and defendant asked the other 
why he was under arrest; (3) both officers 
assisted in helping subdue defendant when he 
struggled; (4) defendant grabbed one officer’s 
radio while he was calling for backup, and he 
grabbed the gun of the other officer while re- 
sisting their arrest; and (5) he clearly assaulted 
the officer when he grabbed the other officer’s 
gun and fired a shot in the first officer’s direc- 
tion. State v. Dickens, 162 N.C. App. 632, 592 
S.E.2d 567, 2004 N.C. App. LEXIS 269 
(2004). 
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ARTICLE 10. 
Kidnapping and Abduction. 


§ 14-39. Kidnapping. 


CASE NOTES 


I. General Consideration. 
II. Kidnapping, Generally. 


IV. Facilitating Commission of Felony or Flight. 


VI. First-Degree Kidnapping. 

. Second-Degree Kidnapping. 
A. In General. 

IX. Instructions. 


I. GENERAL CONSIDERATION. 


Jury, by finding first-degree kidnapping, 
necessarily found facts sufficient to con- 
vict defendant of second-degree kidnap- 
ping, a felony which would have sup- 
ported defendant’s felony murder 
conviction; even had the jury not been in- 
structed that murder was the equivalent of not 
being released in a safe place, defendant would 
have been convicted of felony murder, as either 
first-degree or second-degree kidnapping would 
have served as an underlying felony for felony 
murder. State v. Roache, 358 N.C. 2438, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 

Applied in State v. Banks, — N.C. App. —, 
591 S.E.2d 917, 2004 N.C. App. LEXIS 257 
(2004), cert. denied, 358 N.C. 377, 597 S.E.2d 
767 (2004). 


II. KIDNAPPING, GENERALLY. 


Offense of kidnapping under G.S. 14-39 
is a single continuing offense, lasting from 
the time of the initial unlawful confinement, 
restraint or removal until the victim regains 
his or her free will. State v. Smith, 162 N.C. 
App. 46, 589 S.E.2d 739, 2004 N.C. App. LEXIS 
60 (2004). 

“Kidnapping” Defined. — 

The offense of kidnapping is established upon 
proof of an unlawful, nonconsensual restraint, 
confinement, or removal of a person from one 
place to another, for the purpose of: (1) holding 
the person for ransom, as a hostage or using 
them as a shield; (2) facilitating flight from or 
the commission of any felony; or (3) terrorizing 
or doing serious bodily harm to the person. G.S. 
14-39(a). If the person kidnapped either was 
not released by the defendant in a safe place or 
had been seriously injured or sexually as- 
saulted, the offense is kidnapping in the first 
degree. G.S. 14-39(b). State v. Smith, 160 N.C. 
App. 107, 584 S.E.2d 830, 2003 N.C. App. 
LEXIS 1767 (2003). 


IV. FACILITATING COMMISSION OF 
FELONY OR FLIGHT. 


Evidence held sufficient, etc. 

Evidence indicated that defendant’s assault 
on a victim was complete and that defendant 
then removed the victim to a different location 
to facilitate defendant’s flight from the assault 
scene. State v. Scott, 161 N.C. App. 104, 587 
S.E.2d 485, 2003 N.C. App. LEXIS 1999 (2003), 
cert. denied, 358 N.C. 158, 593 S.E.2d 398 
(2004). 

Evidence that defendant first robbed a vic- 
tim, then forcibly restrained him and moved 
him about an apartment at gunpoint for use as 
an interpreter to facilitate the robbery of the 
apartment’s Spanish-speaking occupants, was 
sufficient to support defendant’s conviction un- 
der G.S. 14-39(a) because defendant’s actions 
exposed the victim to greater danger than that 
inherent in the armed robbery of the victim 
itself. State v. McCree, 160 N.C. App. 19, 584 
S.E.2d 348, 2003 N.C. App. LEXIS 1667 (2003). 

Defendants’ convictions in a joint trial for one 
count of first degree burglary and five counts of 
first degree kidnapping were affirmed because 
defendants and three other men entered a 
residence and tied up the five people that they 
found in the residence, hit some of the people 
that they tied up, took money from one of the 
people, and unplugged and moved a stereo 
system that they planned to take with them 
before police officers arrived upon the scene and 
arrested defendants. Furthermore, the trial 
court did not abuse its discretion in denying a 
motion to sever defendants’ trials because of 
defendants’ collective criminal behavior in the 
commission of the crimes. State v. Escoto, 162 
N.C. App. 419, 590 S.E.2d 898, 2004 N.C. App. 
LEXIS 181 (2004), cert. denied, 358 N.C. 378, 
598 S.E.2d 138 (2004). 


VI. FIRST-DEGREE KIDNAPPING. 


No Double Jeopardy in Case Involving 
Convictions of Kidnapping and Assault 
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with a Deadly Weapon Inflicting Serious 
Injury. — Where defendant dragged his wife 
by the hair into the house and then beat her 
with his gun, defendant’s convictions of first- 
degree kidnapping in violation of G.S. 14-39(a) 
and assault with a deadly weapon inflicting 
serious injury in violation of G.S. 14-32(b) did 
not violate double jeopardy under N.C. Const. 
art. I, § 19; the restraint and removal of the 
wife, which was the act of dragging her into the 
house, were separate from the commission of 
the assault, which was the act of beating the 
wife with the gun once the kidnapping had 
been completed. State v. Romero, — N.C. App. 
—, 595 S.E.2d 208, 2004 N.C. App. LEXIS 729 
(2004). 


VII. SECOND-DEGREE KIDNAPPING. 
A. In General. 


Where the evidence showed that after a 
child had finished urinating, defendant 
entered the restroom stall he occupied, 
closed the door, and molested the child, as 
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defendant effectively restricted the child’s abil- 
ity to leave the stall and removed him from the 
view of others in the restroom who might 
hinder the commission of the offense, the evi- 
dence was sufficient to allow a jury to find that 
defendant confined the child within the stall for 
the purpose of facilitating defendant’s taking 
indecent liberties with him, in violation of G.S. 
14-39. State v. Shue, — N.C. App. —, 592 
S.E.2d 233, 2004 N.C. App. LEXIS 264 (2004), 
cert. denied, 358 N.C. 380, 597 S.E.2d 773 
(2004). 


IX. INSTRUCTIONS. 


Unsupported Instructions Constitute 
Error. — 

Court vacated defendant’s second-degree kid- 
napping conviction; the trial court erred in 
instructing the jury that it could find defendant 
guilty if he unlawfully confined, restrained, or 
removed the victim when the indictment al- 
leged only unlawful removal. State v. Smith, 
162 N.C. App. 46, 589 S.E.2d 739, 2004 N.C. 
App. LEXIS 60 (2004). 


SUBCHAPTER IV. OFFENSES AGAINST THE HABITATION 
AND OTHER BUILDINGS. 


ARTICLE 14. 


Burglary and Other Housebreakings. 


§ 14-51. First and second degree burglary. 


CASE NOTES 


I. General Consideration. 
X. Evidence. 


I. GENERAL CONSIDERATION. 


Applied in State v. Banks, — N.C. App. —, 
591 S.E.2d 917, 2004 N.C. App. LEXIS 257 
(2004), cert. denied, 358 N.C. 377, 597 S.E.2d 
767 (2004). 

Cited in State v. Little, — N.C. App. —, 593 
S.E.2d 113, 2004 N.C. App. LEXIS 376 (2004). 


X. EVIDENCE. 


Evidence Was Sufficient to Deny Motion 
to Dismiss. — 

Defendants’ convictions in a joint trial for one 
count of first degree burglary and five counts of 
first degree kidnapping were affirmed because 


defendants and three other men entered a 
residence and tied up the five people that they 
found in the residence, hit some of the people 
that they tied up, took money from one of the 
people, and unplugged and moved a stereo 
system that they planned to take with them 
before police officers arrived upon the scene and 
arrested defendants. Furthermore, the trial 
court did not abuse its discretion in denying a 
motion to sever defendants’ trials because of 
defendants’ collective criminal behavior in the 
commission of the crimes. State v. Escoto, 162 
N.C. App. 419, 590 S.E.2d 898, 2004 N.C. App. 
LEXIS 181 (2004), cert. denied, 358 N.C. 378, 
598 S.E.2d 138 (2004). 
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§ 14-54. Breaking or entering buildings generally. 


CASE NOTES 


Il. Elements of Offense. 


Il. ELEMENTS OF OFFENSE. 


Felonious Breaking or Entering. — 

Court properly denied defendant’s motion to 
dismiss a felony breaking and entering charge 
because there was sufficient evidence that he 
intended to commit a felony (i.e. larceny) in the 
building he broke into, which was one of the 
essential elements of felonious breaking and 
entering under G.S. 14-54(a); the evidence 


tended to show that (1) the security system 
keypad to the building’s office was destroyed, 
(2) the contents of an employee’s desk had been 
removed and strewn around, (3) the keypad to 
the motion detector system for the office was 
destroyed, and (4) a computer monitor and 
processor were missing. State v. Cogdell, — 
N.C. App. —, — S.E.2d —, 2004 N.C. App. 
LEXIS 717 (May 4, 2004). 


§ 14-56. Breaking or entering into or breaking out of 
railroad cars, motor vehicles, trailers, aircraft, 
boats, or other watercraft. 


CASE NOTES 


Section 20-107(a) Not a Lesser Included 
Offense of This Section. — 

G.S. 20-107(a) prohibits any person from 
willfully injuring or tampering with any vehi- 
cles or breaking or removing any part or parts 
of or from a vehicle without the consent of the 
owner; while most of the elements of GS. 
20-107(a) are present in G.S. 14-56, neither 
injuring or tampering with the vehicle itself, 
nor breaking or removing a part of the car are 
part of the greater offense, and thus, neither 
part of G.S. 20-107 is a lesser included offense 
of G.S. 14-56. State v. Jackson, 162 N.C. App. 
695, 592 S.E.2d 575, 2004 N.C. App. LEXIS 265 
(2004). 

Where the record was devoid of evi- 


dence that victim’s vehicle contained any 
items of even trivial value, etc. 

Trivial effects found in a vehicle, which are 
sufficient to cause the charge to go to the jury 
on the fourth element for breaking and enter- 
ing a motor vehicle, are effects that are not 
inherently a part of the functioning vehicle. 
Where the State’s only proof of that element 
was proof that a car that was on an auto 
dealership lot for detailing and resale con- 
tained the keys and parts of the car, the fourth 
element was not met, and it was error to submit 
the charge to the jury. State v. Jackson, 162 
N.C. App. 695, 592 S.E.2d 575, 2004 N.C. App. 
LEXIS 265 (2004). 


ARTICLE 15. 


Arson and Other Burnings. 


§ 14-65. Fraudulently setting fire to dwelling houses. 


CASE NOTES 


Sufficiency of Evidence. — 

Expert opinion of a fire investigator that the 
fire to defendant’s house trailer, which occurred 
after the disappearance of the murdered victim, 
was intentionally set through the use of an 
accelerant and not accidentally caused by a 
grease fire as defendant claimed was sufficient 


to establish that defendant set the fire with the 
fraudulent purpose to destroy possible evidence 
regarding the murder of the victim. State v. 
Lassiter, 160 N.C. App. 443, 586 S.E.2d 488, 
2003 N.C. App. LEXIS 1828 (2003), cert. de- 
nied, 357 N.C. 660, 590 S.E.2d 853 (2003). 
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§ 14-66. Burning of personal property. 


CASE NOTES 


Cited in State v. Lassiter, 160 N.C. App. 443, 
586 S.E.2d 488, 2003 N.C. App. LEXIS 1828 


(2003), cert. denied, 357 N.C. 660, 590 S.E.2d 
853 (2003). 


SUBCHAPTER V. OFFENSES AGAINST PROPERTY. 


ARTICLE 16. 


Larceny. 


§ 14-70. Distinctions between grand and petit larceny 
abolished; punishment; accessories to larceny. 


CASE NOTES 


II. Elements of the Offense. 
III. Practice and Procedure. 


II. ELEMENTS OF THE OFFENSE. 


“Larceny”. — 

See State v. Cathey, 162 N.C. App. 350, 590 
S.E.2d 408, 2004 N.C. App. LEXIS 128 (2004). 

An indictment for larceny that fails to 
allege the ownership of the property ei- 
ther in a natural person or a legal entity 
capable of owning property is fatally de- 
fective; if a bill of indictment does not allege 
that an incorporated legal entity is a corpora- 
tion or the name of the legal entity does not 
import that it is a corporation, the indictment is 
fatally defective. Thus, an indictment that al- 
leged larceny, but failed to name the corpora- 
tion that owned the property defendant suppos- 
edly stole was fatally defective and a conviction 
for larceny was reversed. State v. Cathey, 162 
N.C. App. 350, 590 S.E.2d 408, 2004 N.C. App. 
LEXIS 128 (2004). 


III. PRACTICE AND PROCEDURE. 


Indictment — Ownership of Property 
Must Be Alleged. — 

Where the indictments alleging larceny in 
violation of G.S. 14-70 failed to allege that the 
retailer that was the victim in the case was a 
legal entity capable of owning property, the 


indictments were flawed and had to be vacated. 
State v. Phillips, 162 N.C. App. 719, 592 S.E.2d 
272, 2004 N.C. App. LEXIS 258 (2004). 

Same — Instruction. — 

Trial judge correctly instructed the jury re- 
garding the elements of larceny, and a mis- 
statement in the mandate portion of the 
charge, which was not brought to the attention 
of the trial judge when made or before the jury 
retired to consider its verdict, was not error; the 
jury was fully instructed as to all six elements 
of larceny, and the instructions were only, at 
most, incomplete at one important point. State 
v. Skinner, 162 N.C. App. 434, 590 S.E.2d 876, 
2004 N.C. App. LEXIS 177 (2004). 

Evidence held sufficient, etc. 

Evidence (1) that when the victim, a 76-year- 
old widow who was living alone, walked into 
her house, defendant struck her in the head 
seven or eight times, and left, (2) that when a 
neighbor discovered the victim that evening, 
her pocketbook was moved and there was no 
money in it, (3) that police officers followed 
footsteps in the snow to a house where defen- 
dant was, and (4) that the victim identified 
defendant as her attacker, was sufficient to 
support the conviction for felonious larceny. 
State v. Skinner, 162 N.C. App. 434, 590 S.E.2d 
876, 2004 N.C. App. LEXIS 177 (2004). 
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§ 14-71.1. Possessing stolen goods. 


CASE NOTES 


Cited in State v. Ezell, 159 N.C. App. 103, 
582 S.E.2d 679, 2003 N.C. App. LEXIS 1418 
(2003). 


§ 14-72. Larceny of property; receiving stolen goods or 
possessing stolen goods. 


CASE NOTES 


I. General Consideration. 
II. Larceny. 
A. In General. 


I. GENERAL CONSIDERATION. 


Larceny and possession of the property 
stolen in the larceny, etc. 

Where defendant was charged with both lar- 
ceny and possession of stolen goods relating to 
the same property, the trial court improperly 
entered judgment on a jury verdict convicting 
him of both charges because in such cases a 
conviction could only be entered on one of the 
charges. State v. Owens, 160 N.C. App. 494, 586 
S.E.2d 519, 2003 N.C. App. LEXIS 1820 (2003). 


II. LARCENY. 
A. In General. 


Elements of Offense. — 
Where defendant's co-conspirator testified 


that he and defendant planned to break into 
and rob a convenience store of cigarettes and he 
saw defendant take a large white bag and 
break into the store and take the cigarettes, 
and another witness saw defendant with a 
large white bag of cigarettes the following day, 
and where cigarettes valued at $3,500 were 
missing after the break-in, the trial court prop- 
erly denied defendant’s motion to dismiss the 
felony charge because the State had proved all 
of the essential elements of the crime under 
G.S. 14-72(a). State v. Owens, 160 N.C. App. 
A494, 586 S.E.2d 519, 2003 N.C. App. LEXIS 
1820 (2003). 


ARTICLE 17. 
Robbery. 


§ 14-87. Robbery with firearms or other dangerous weap- 


ons. 


CASE NOTES 


I. General Consideration. 
III. Armed Robbery. 


V. Use or Threatened Use of Dangerous Weapon. 


A. In General. 
B. Dangerous Weapon. 


VII. Lesser Offenses. 
VIII. Indictment. 
IX. Evidence. 


X. Instructions. 
XII. Double Jeopardy. 
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I. GENERAL CONSIDERATION. 


Variance Between Indictment and Evi- 
dence Not Fatal. — Variance between an 
indictment, which stated defendant took a wal- 
let and its contents, a television, and a VCR 
from a victim, and the evidence at trial, which 
showed defendant took $ 50 from the victim 
while his accomplice took the other items, was 
not fatal to the indictment; the gist of the 
offense of robbery with a dangerous weapon 
was not the taking of personal property but 
rather a taking or attempted taking by force or 
putting a victim in fear by use of a dangerous 
weapon and the evidence at trial tended to 
show defendant took the money from the victim 
at gunpoint. State v. McCree, 160 N.C. App. 19, 
584 S.E.2d 348, 2003 N.C. App. LEXIS 1667 
(2003). 

Cited in State v. Escoto, 162 N.C. App. 419, 
590 S.E.2d 898, 2004 N.C. App. LEXIS 181 
(2004), cert. denied, 358 N.C. 378, 598 S.E.2d 
138 (2004); State v. Roache, 358 N.C. 243, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 


Ill. ARMED ROBBERY. 


Illustrative Cases. — 

Trial court properly denied defendant’s mo- 
tion to dismiss the armed robbery charges 
against him, and the evidence was sufficient to 
support defendant’s armed robbery conviction, 
where: (1) the sole eyewitness testified that she 
heard someone yell “give me your shit” and “I 
don’t have anything, man,” (2) the eyewitness 
testified that defendant rummaged through the 
victim’s car, (3) the victim’s wallet and other 
personal items were ultimately found strewn 
outside his car, and (4) prior to the shooting, the 
eyewitness saw the victim put a handgun in his 
car. State v. Johnson, 161 N.C. App. 504, 588 
S.E.2d 488, 2003 N.C. App. LEXIS 2194 (2003). 

Conviction upheld. — Defendant’s convic- 
tion of robbery with a firearm, G.S. 14-87, and 
possession of a handgun by a felon, G.S. 14- 
415.1, was affirmed; the trial court did not err 
in admitting the in-court and out-of-court iden- 
tification of defendant as the perpetrator of a 
robbery by a store clerk, the State presented a 
sufficient foundation for the admission of a 
videotape of the robbery into evidence, and 
testimony by a police officer which allegedly 
stated that defendant was a liar did not rise to 
the level of plain error. State v. Lawson, 159 
N.C. App. 534, 583 S.E.2d 354, 2003 N.C. App. 
LEXIS 1495 (2003). 

Ineffective Assistance of Counsel Not 
Found. — Defendant’s conviction of robbery 
with a firearm, G.S. 14-87, and possession of a 
handgun by a felon, G.S. 14-415.1, was af- 
firmed; defendant did not receive ineffective 
assistance of counsel pursuant to the test in 
G.S. 15A-1443(a), as counsel did not err in 
failing to object to the identification of defen- 
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dant, or to the introduction of a videotape of the 
robbery, based on a legitimate trial strategy. 
State v. Lawson, 159 N.C. App. 534, 583 S.E.2d 
354, 2003 N.C. App. LEXIS 1495 (2003). 


V. USE OR THREATENED USE OF 
DANGEROUS WEAPON. 


A. In General. 


Main element of the offense, etc. 

Defendant’s claim that the trial court erred 
in allowing a victim of his armed robbery to 
testify as to how she felt when the gun was 
placed to her head was reviewed by plain error 
standard because he had not preserved that 
issue for review by having raised it in the trial 
court, pursuant to N.C. R. App. P. 10(b)(1); the 
court found that the testimony was relevant, 
pursuant to G.S. 8C-1, Rule 401, in that her 
testimony as to her fear for her life and her 
intimidation proved the main element of the 
offense of robbery with a dangerous weapon in 
violation of G.S. 14-87. State v. Jackson, 161 
N.C. App. 118, 588 S.E.2d 11, 2003 N.C. App. 
LEXIS 1980 (2003). 

Evidence of a continuing threat, etc. 

In a prosecution for robbery with a dangerous 
weapon, the evidence was sufficient to allow a 
jury to find that defendant’s use of a knife to 
threaten the victim’s life was part of a contin- 
uous transaction beginning when defendant 
stole videos from the victim, as the victim 
chased defendant after he took the videos, and 
defendant’s use of the knife was necessary to 
allow defendant to successfully complete his 
taking of the videos. State v. Bellamy, 159 N.C. 
App. 148, 582 S.E.2d 663, 2003 N.C. App. 
LEXIS 1434 (2003). 

Use of Gun to Facilitate Escape Held 
Concomitant with Robbery Attempt. — 

While defendant’s use of intimidation with a 
gun occurred after the taking of the property, 
the effort to avoid apprehension was an action 
continuous with the taking and was a part of 
the robbery attempt; defendant’s armed rob- 
bery conviction was affirmed where, after tak- 
ing shirts from a store, defendant showed the 
security officers who tried to stop him that he 
had a gun. State v. Gaither, 161 N.C. App. 96, 
587 S.E.2d 505, 2003 N.C. App. LEXIS 1996 
(2003), cert. denied, 358 N.C. 157, 593 S.E.2d 
83 (2004). 

Evidence Held Sufficient. — 

In a prosecution for robbery with a dangerous 
weapon, the evidence was sufficient to allow a 
jury to find that defendant threatened the vic- 
tim’s life when he stole videos from the victim, 
as he asked “You want a piece of this?” while 
waving a pocketknife with a two to three-inch 
blade at the victim, after the victim chased him. 
State v. Bellamy, 159 N.C. App. 148, 582 S.E.2d 
663, 2003 N.C. App. LEXIS 1434 (2003). 
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B. Dangerous Weapon. 


Pocketknife. — 

In a prosecution for robbery with a dangerous 
weapon, the evidence was sufficient to allow a 
jury to find that defendant used a dangerous 
weapon when he stole videos from the victim, 
as he used a pocketknife with a two to three- 
inch blade to threaten the victim’s life, after the 
victim chased him. State v. Bellamy, 159 N.C. 
App. 148, 582 S.E.2d 663, 2003 N.C. App. 
LEXIS 1434 (2003). 

Box Cutter. — 

Evidence that two defendants entered a video 
store, pushed a 65-year-old clerk to the floor 
and placed a box cutter to her throat, and took 
$380 was sufficient to sustain defendants’ con- 
victions for robbery with a dangerous weapon 
and conspiracy to commit robbery with a dan- 
gerous weapon. State v. Distance, — N.C. App. 
—, 594 S.E.2d 221, 2004 N.C. App. LEXIS 576 
(2004). 


VII. LESSER OFFENSES. 


Refusal to charge on lesser included of- 
fenses, etc. 

Where there was no evidence presented to 
support an instruction on common law robbery 
as a lesser-included offense of armed robbery, 
the trial court did not err by not instructing the 
jury on common law robbery. State v. Gaither, 
161 N.C. App. 96, 587 S.E.2d 505, 2003 N.C. 
App. LEXIS 1996 (2003), cert. denied, 358 N.C. 
157, 593 S.E.2d 83 (2004). 

Where the evidence showed defendants used 
guns to rob people, judge’s decision not to 
charge the jury on the lesser offense of common 
robbery was proper in defendants’ trial for 
robbery with a dangerous weapon. State v. 
Johnson, — N.C. App. —, 595 S.E.2d 176, 2004 
N.C. App. LEXIS 694 (2004). 


VIII. INDICTMENT. 


Bill Need Not Name all Victims. — Force 
or intimidation occasioned by the use or threat- 
ened use of firearms is the main element of the 
offense of armed robbery, G.S. 14-87; the dele- 
tion of one of two victim’s names from the 
indictment at trial did not change the degree or 
nature of the charged offense of armed robbery 
and did not prejudice defendant’s theory of 
defense, and thus the trial court properly al- 
lowed the amendment. State v. Ingram, 160 
N.C. App. 224, 585 S.E.2d 253, 2003 N.C. App. 
LEXIS 1731 (2008). 


IX. EVIDENCE. 


Evidence held sufficient to show that 
defendant acted in concert with another, 
etc. 

Evidence was sufficient to convict each defen- 
dant of robbery with a dangerous weapon 
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where the evidence showed the defendants 
acted in concert; one defendant’s act of pointing 
a gun at the victims was sufficient to implicate 
both defendants for robbery with a dangerous 
weapon, even though they had not planned, 
prior to the crime, on using a weapon. State v. 
Johnson, — N.C. App. —, 595 S.E.2d 176, 2004 
N.C. App. LEXIS 694 (2004). 

Evidence held sufficient to sustain con- 
viction, etc. 

Evidence that defendant entered an apart- 
ment armed with a loaded shotgun, chambered 
a round of ammunition, verbally threatened the 
occupants with death, hit one of the occupants 
in the head to coerce surrender of his property, 
and shot another occupant in the head at close 
range while he was involved in a confrontation 
with another robber was sufficient to sustain 
the jury’s verdict that the killing and robbery 
were part of a single transaction, and the trial 
court did not err when it selected attempted 
armed robbery as the predicate felony for felony 
murder, arrested only that conviction, and en- 
tered judgments convicting defendant of felony 
murder and three counts of armed robbery. 
State v. Coleman, 161 N.C. App. 224, 587 
S.E.2d 889, 2003 N.C. App. LEXIS 2039 (2003). 

There was substantial evidence that defen- 
dant used a dangerous weapon to rob her vic- 
tim, and defendant’s conviction for robbery 
with a dangerous weapon was affirmed where, 
although the victim did not know who struck 
her, she testified that the last thing she remem- 
bered before waking up in a hospital’s emer- 
gency room was getting out of her vehicle to 
speak with defendant following a collision 
which defendant admitted having caused in- 
tentionally; although no weapon was produced 
at trial, a treating doctor testified that the 
victim received head injuries consistent with 
the use of a foreign instrument against the back 
of her head, and that, although her other inju- 
ries were consistent with a fall, in his opinion 
her head injuries occurred before she fell to the 
curb. State v. Singletary, — N.C. App. —, 594 
S.E.2d 64, 2004 N.C. App. LEXIS 509 (2004). 

Evidence Held Sufficient to Show Use of 
Dangerous Weapon. — Defendant’s convic- 
tion of robbery with a dangerous weapon, G.S. 
14-87, was affirmed, because evidence was suf- 
ficient to support the conviction of robbery with 
a dangerous weapon, because the evidence es- 
tablished that defendant used a box cutter, 
which was classified as a dangerous weapon, 
and that the victim believed that his life was 
being threatened. State v. Pratt, 161 N.C. App. 
161, 587 S.E.2d 437, 2003 N.C. App. LEXIS 
1979 (2003). 

Evidence Sufficient to Deny Motion to 
Dismiss. — Trial court properly denied defen- 
dants’ motion to dismiss, pursuant to G.S. 15A- 
954, in their criminal trial wherein they were 
charged with robbery with a dangerous weapon 
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in violation of G.S. 14-87, as there was substan- 
tial evidence of each essential element of the 
offense and of defendants’ identities as the 
perpetrators; a restaurant employee who was 
held at gunpoint while the restaurant was 
robbed testified as to the elements of the of- 
fense, and an accomplice who also worked in 
the restaurant identified defendants as the 
perpetrators. State v. Jackson, 161 N.C. App. 
118, 588 S.E.2d 11, 2003 N.C. App. LEXIS 1980 
(2003). 

Evidence was Sufficient to Find Defen- 
dant Aided and Abetted the Armed Rob- 
bery. — State offered sufficient circumstantial 
evidence to allow the jury to find that defendant 
aided and abetted the friend’s armed robbery 
by driving the “get away” car; immediately 
after committing the robbery, the friend got 
into the car at the gas station with his loaded 
gun, a ski cap, and gloves although it was a hot 
May day, and a paper bag with the stolen 
money, defendant then drove off, with a loaded 
gun under his own seat, taking the “back way 
home,” while the friend lay down on the back 
seat of the car. State v. Clark, 159 N.C. App. 
520, 583 S.E.2d 680, 2003 N.C. App. LEXIS 
1491 (2003). 


X. INSTRUCTIONS. 


Harmless Error. — In a prosecution for 
robbery with a dangerous weapon, if it was 
error for the trial court to fail to instruct the 
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jury on misdemeanor larceny, the error was 
harmless beyond a reasonable doubt, under 
G.S. 15A-1443(b), given the overwhelming evi- 
dence of defendant’s guilt as, while defendant 
denied possessing or using a knife to accom- 
plish the taking, he did not deny his threat of 
force against the victim, and the victim’s testi- 
mony unequivocally showed that in a single, 
continuous transaction defendant stole video- 
tapes and, in order to escape, threatened the 
victim with a knife after a pursuit that ended 
only 20 feet from the victim’s store. State v. 
Bellamy, 159 N.C. App. 143, 582 S.E.2d 663, 
2003 N.C. App. LEXIS 1434 (2003). 

Elements of the Offense. — Although a 
jury instruction did not specifically mention 
any particular element of the offense charged 
— only that the evidence tended to show that 
defendant admitted one or more facts relating 
to the crime charged under G.S. 14-87(a) — the 
testimony provided the evidence needed to sup- 
port some of the elements of the charge. State v. 
Borders, — N.C. App. —, 594 S.E.2d 813, 2004 
N.C. App. LEXIS 740 (2004). 


XII. DOUBLE JEOPARDY. 


Robbery ‘defendant’s double jeopardy 
rights were violated because the fact that the 
bank’s money was obtained from two tellers did 
not allow the State to indict defendant for two 
separate armed robberies. State v. Becton, — 
N.C. App. —, 594 S.E.2d 148, 2004 N.C. App. 
LEXIS 419 (2004). 


ARTICLE 18. 


Embezzlement. 


§ 14-90. Embezzlement of property received by virtue of 
office or employment. 


CASE NOTES 


II. Elements of the Offense. 


Il. ELEMENTS OF THE OFFENSE. 


Evidence held insufficient, etc. 

Defendant could not be convicted of aiding 
and abetting embezzlement where defendant’s 
spouse obtained blank checks from the family 
business and used defendant’s parent’s signa- 
ture stamp to forge nearly one-half million 
dollars worth of checks, all without permission, 
because the spouse had not received the blank 


checks that were forged in the course of employ- 
ment or by the terms of employment and it 
followed that because the State had failed to 
prove that the spouse was guilty of embezzle- 
ment, without proof that an embezzlement oc- 
curred. State'v. Weaver, 160 N.C. App. 613, 586 
S.E.2d 841, 2003 N.C. App. LEXIS 1931 (2003), 
cert. granted, 358 N.C. 158, 593 S.E.2d 586 
(2004). 
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§ 14-91. Embezzlement of State property by public officers 


and employees. 


CASE NOTES 


Applied in State v. Weaver, 160 N.C. App. 
613, 586 S.E.2d 841, 2003 N.C. App. LEXIS 


1931 (2003), cert. granted, 358 N.C. 158, 593 
S.E.2d 586 (2004). 


ARTICLE 19. 


False Pretenses and Cheats. 


§ 14-100. Obtaining property by false pretenses. 


CASE NOTES 


I. General Consideration. 
IV. Illustrative Cases. 


I. GENERAL CONSIDERATION. 


Cited in R.J. Reynolds Tobacco Co. v. S K 
Everhart Inc., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 13440 (M.D.N.C. July 31, 2003). 


IV. ILLUSTRATIVE CASES. 


False Statement of Ownership to Pawn 
Broker. — In a prosecution for obtaining prop- 
erty by false pretenses in violation of GS. 
14-100, the trial court properly granted the 
State’s motion to join two offenses pursuant to 
G.S. 15A-926(a), because a transactional con- 
nection between the offenses was evidenced by 
a common modus operandi, the short time lapse 
between the criminal activity, and similar cir- 


§ 14-107. Worthless checks. 


cumstances in victim, location, and motive; the 
trial court also properly granted the State’s 
motion pursuant to G.S. 15A-923(e) to amend 
the indictment to change the date of the 
charged offense, as the controlling precedent 
held that such a change was permissible, and 
properly denied defendant’s motion to dismiss 
for insufficient evidence pursuant to G.S. 15A- 
954, as the State produced sufficient evidence 
that a pawn shop owner was actually deceived 
by defendant’s false representation that he 
owned stolen cameras. State v. Simpson, 159 
N.C. App. 435, 583 S.E.2d 714, 2003 N.C. App. 
LEXIS 1531 (2003), aff'd, 357 N.C. 652, 588 
S.E.2d 466 (2003). 


CASE NOTES 


Consideration of Restitution Award Fac- 
tors Under Subsection (e). — Although G:S. 
15A-1340.36(a) expressly does not require the 
trial court to make findings of fact or conclu- 
sions of law on the restitution award factors 
such as defendant’s resources, ability to earn, 
support obligations, and any other matters that 
pertain to defendant's ability to pay, a trial 
court erred when it ordered restitution without 
considering the required statutory factors pur- 
suant to G.S. 15A-1340.386 and G.S. 14-107. 
State v. Mucci, — N.C. App. —, 594 S.E.2d 411, 
2004 N.C. App. LEXIS 601 (2004). 

There was sufficient evidence to submit 


charges of felonious issuing of a worthless 
check under G.S. 14-107(a) to the jury 
where there was evidence that defendant had 
issued the checks with insufficient funds and 
that other checks issued within the same time 
period had been returned for insufficient funds 
and that defendant actually requested that the 
payee hold the checks and not deposit them 
immediately. This was sufficient circumstantial 
evidence from which to infer that defendant 
knew that at the time he issued the checks they 
were worthless. State v. Mucci, — N.C. App. —, 
594 S.E.2d 411, 2004 N.C. App. LEXIS 601 
(2004). 
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ARTICLE 19A. 


Obtaining Property or Services by False or Fraudulent Use of 
Credit Device or Other Means. 


§ 14-113.5. Making, distributing, possessing, transferring, 
or programming device for theft of telecommu- 
nication service; publication of information 
regarding schemes, devices, means, or meth- 
ods for such theft; concealment of existence, 
origin or destination of any telecommunica- 


tion. 


CASE NOTES 


Cited in DIRECTV, Inc. v. Breedlove, — F. 
Supp. 2d —, 2003 U.S. Dist. LEXIS 24694 
(E.D.N.C. Mar. 16, 2003). 


ARTICLE 19C. 


Financial Identity Fraud. 


§ 14-113.20. Financial identity fraud. 


CASE NOTES 


Instruction Was Proper. — Trial court 
properly denied defendant’s request to instruct 
the jury concerning consent by another to the 
falsification of that person’s identification doc- 
uments, where defendant was being prosecuted 
for financial identity fraud under G.S. 14- 
113.20; trial court properly instructed the jury 
that it was the State’s burden to show that 
defendant’s use of the identification documents 
was without consent. State v. Dammons, 159 
N.C. App. 284, 583 S.E.2d 606, 2003 N.C. App. 
LEXIS 1539 (2003), cert. denied, 357 N.C. 579, 
589 S.E.2d 133 (2003). 

Dismissal Properly Denied. — Trial court 
did not err in denying defendant’s motion to 
dismiss pursuant to G.S. 15A-954 in defen- 
dant’s prosecution for financial identity fraud 
under G.S. 14-113.20(a), where the indictment 
alleged that defendant misrepresented defen- 
dant’s identity for the purpose of avoiding legal 
consequences; the indictment alleged proper 
grounds for the charge, the State presented 
substantial evidence in support of the grounds, 


and there was no fatal variance between the 
indictment and the evidence at trial. State v. 
Dammons, 159 N.C. App. 284, 583 S.E.2d 606, 
2003 N.C. App. LEXIS 1539 (2003), cert. de- 
nied, 357 N.C. 579, 589 S.E.2d 133 (2003). 

Lesser Included Offense Instruction 
Properly Denied. — Defendant was not enti- 
tled to a jury instruction on a lesser included 
offense, where defendant was prosecuted for 
financial identity fraud under G.S. 14-113.20, 
and defendant sought a lesser included offense 
instruction for obstruction or delay of an officer 
under G.S. 14-223; because all of the elements 
of the offense of obstructing or delay an officer 
were not included in financial identity fraud, 
obstructing or delaying an officer was not a 
lesser included offense. State v. Dammons, 159 
N.C. App. 284, 583 S.E.2d 606, 2003 N.C. App. 
LEXIS 1539 (2008), cert. denied, 357 N.C. 579, 
589 S.E.2d 133 (2003). 

Applied in Hyshaw v. State, — So. 2d —, 
2003 Ala. Crim. App. LEXIS 194 (Ala. Crim. 
App. Aug. 29, 2003). 
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SUBCHAPTER VI. CRIMINAL TRESPASS. 


ARTICLE 22A. 


Trespassing upon “Posted” Property to Hunt, Fish, Trap, or 
Remove Pine Needles/Straw. 


§ 14-159.7. Regulations as to posting of property. 
CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


SUBCHAPTER VII. OFFENSES AGAINST PUBLIC 
MORALITY AND DECENCY. 


ARTICLE 26. 
Offenses Against Public Morality and Decency. 


§ 14-202. Secretly peeping into room occupied by another 
person. 


(a) Any person who shall peep secretly into any room occupied by another 
person shall be guilty of a Class 1 misdemeanor. 

(al) Unless covered by another provision of law providing greater punish- 
ment, any person who secretly or surreptitiously peeps underneath or through 
the clothing being worn by another person, through the use of a mirror or other 
device, for the purpose of viewing the body of, or the undergarments worn by, 
that other person without their consent shall be guilty of a Class 1 misde- 
meanor. 

(b) For purposes of this section: 

(1) The term “photographic image” means any photograph or photo- 
graphic reproduction, still or moving, or any videotape, motion pic- 
ture, or live television transmission, or any digital image of any 
individual. 

(2) The term “room” shall include, but is not limited to, a bedroom, a rest 
room, a bathroom, a shower, and a dressing room. 

(c) Unless covered by another provision of law providing greater punish- 
ment, any person who, while in possession of any device which may be used to 
create a photographic image, shall secretly peep into any room shall be guilty 
of a Class Al misdemeanor. 

(d) Unless covered by another provision of law providing greater punish- 
ment, any person who, while secretly peeping into any room, uses any device 
to create a photographic image of another person in that room for the purpose 
of arousing or gratifying the sexual desire of any person shall be guilty of a 
Class I felony. sla 

(e) Any person who secretly or surreptitiously uses any device to create a 
photographic image of another person underneath or through the clothing 
being worn by that other person for the purpose of viewing the body of, or the 
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undergarments worn by, that other person without their consent shall be 
guilty of a Class I felony. 

(f) Any person who, for the purpose of arousing or gratifying the sexual 
desire of any person, secretly or surreptitiously uses or installs in a room any 
device that can be used to create a photographic image with the intent to 
ute the image of another without their consent shall be guilty of a Class I 
felony. 

(g) Any person who knowingly possesses a photographic image that the 
person knows, or has reason to believe, was obtained in violation of this section 
shall be guilty of a Class I felony. 

(h) Any person who disseminates or allows to be disseminated images that 
the person knows, or should have known, were obtained as a result of the 
violation of this section shall be guilty of a Class H felony if the dissemination 
is without the consent of the person in the photographic image. 

(i) A second or subsequent felony conviction under this section shall be 
punished as though convicted of an offense one class higher. A second or 
subsequent conviction for a Class 1 misdemeanor shall be punished as a Class 
Al misdemeanor. A second or subsequent conviction for a Class Al misde- 
meanor shall be punished as a Class I felony. 

Gj) If the defendant is placed on probation as a result of violation of this 
section: 

(1) For a first conviction under this section, the judge may impose a 
requirement that the defendant obtain a psychological evaluation and 
comply with any treatment recommended as a result of that evalua- 
tion. 

(2) For a second or subsequent conviction under this section, the judge 
shall impose a requirement that the defendant obtain a psychological 
evaluation and comply with any treatment recommended as a result 
of that evaluation. 

(k) Any person whose image is captured or disseminated in violation of this 
section has a civil cause of action against any person who captured or 
disseminated the image or procured any other person to capture or dissemi- 
nate the image and is entitled to recover from those persons actual damages, 
punitive damages, reasonable attorneys’ fees and other litigation costs reason- 
ably incurred. 

(1) When a person violates subsection (d), (e), (f), (g), or (h) of this section, or 
is convicted of a second or subsequent violation of subsection (a), (al), or (c) of 
this section, the sentencing court shall consider whether the person is a danger 
to the community and whether requiring the person to register as a sex 
offender pursuant to Article 27A of this Chapter would further the purposes of 
that Article as stated in G.S. 14-208.5. If the sentencing court rules that the 
person is a danger to the community and that the person shall register, then an 
order shall be entered requiring the person to register. 

(m) The provisions of subsections (a), (al), (c), (e), (g), (h), and (k) of this 
section do not apply to: 

(1) Law enforcement officers while discharging or attempting to discharge 
their official duties; or 

(2) Personnel of the Department of Correction or of a local confinement 
facility for security purposes or during investigation of alleged mis- 
conduct by a person in the custody of the Department or the local 
confinement facility. 

(n) This section does not affect the legal activities of those who are licensed 
pursuant to Chapter 74C, Private Protective Services, or Chapter 74D, Alarm 
Systems, of the General Statutes, who are legally engaged in the discharge of 
their official duties within their respective professions, and who are not 
engaging in activities for an improper purpose as described in this section. 
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(1923; c. 78; C.S., s. 4356(a); 1957; c. 3388; 1993, ¢. 539, 5.131; 1994, Ex: Sess); 
c. 24, s. 14(c); 2003-303, s. 1; 2004-109, s. 7.) 


Effect of Amendments. — 
Session Laws 2004-109, s. 7, effective Decem- 
ber 1, 2004, and applicable to offenses commit- 


ted on or after that date, added subsection (a1); 
and inserted “(al)” in subsections (1) and (m). 


§ 14-202.1. Taking indecent liberties with children. 


CASE NOTES 


I. General Consideration. 
II. Elements and Proof of Offense. 
Ill. Evidence. 


I. GENERAL CONSIDERATION. 


Where two or more offenses are joined 
for judgment, one offense may properly be 
aggravated by evidence needed to prove a 
separate joined offense; in a case where 
sexual offense by a person in a parental role 
was not the most serious crime in the consoli- 
dated judgment and thus was not the offense 
from which defendant’s sentence was derived, 
the aggravator of abusing a position of trust did 
not apply to the crime of sexual offense by a 
person in a parental role, but rather properly 
applied to the most serious offense in each of 
the two consolidated judgments, the statutory 
sexual offense of a person aged 13, 14, or 15. 
State v. Tucker, 357 N.C. 638, 588 S.E.2d 853, 
2003 N.C. LEXIS 1411 (2003). 

Cited in State v. Sinnott, — N.C. App. —, 593 
S.E.2d 439, 2004 N.C. App. LEXIS 370 (2004). 


II. ELEMENTS AND PROOF OF 
OFFENSE. 


Variance Between Indictment and Proof 
is Cause for Dismissal. — Even in child 
sexual abuse cases, a variance as to time be- 
comes material and of the essence when it 
deprives a defendant of an opportunity to ade- 
quately present his defense; while time vari- 
ances do not always prejudice a defendant so as 
to require dismissal, even when an alibi is 
involved, when the defendant relies on the date 
set forth in the indictment, but the State’s 
evidence substantially varies to the prejudice of 
defendant’s alibi defense, the interests of jus- 
tice and fair play require that the defendant’s 
motion for dismissal be granted. In a case 
charging the defendant with taking indecent 
liberties with a child, where the State’s proof 
failed to show that alleged abuse occurred on 
the dates in the indictment, where the defen- 
dant had relied on those dates in building his 
alibi defense, and where all the evidence pre- 
sented at trial went to sexual encounters over a 
period of years that ended a significant period 


of time prior to the dates listed in the indict- 
ment, defendant’s motion to dismiss should 
have been granted, and defendant’s conviction 
was reversed on appeal. State v. Custis, 162 
N.C. App. 715, 591 S.E.2d 895, 2004 N.C. App. 
LEXIS 245 (2004). 

Evidence Held Insufficient. — Where de- 
fendant’s conversations with a minor were nei- 
ther sexually graphic nor accompanied by other 
actions tending to show defendant’s purpose 
was sexually motivated, the evidence was in- 
sufficient to support a charge of taking indecent 
liberties in violation of G.S. 14-202.1(a)(1), so 
the trial court erred in denying defendant’s 
motion to dismiss the charge. State v. Brown, 
162 N.C. App. 333, 590 S.E.2d 433, 2004 N.C. 
App. LEXIS 121 (2004). 

Sufficient evidence supported convictions for 
taking indecent liberties with a child under 
G.S. 14-202.1, statutory sex offense under G.S. 
14-27.7A(a), and sexual activity by a custodian, 
G.S. 14-27.7(a), where the 15-year-old victim, a 
patient in a behavioral hospital, testified that 
she had engaged in sexual activity with defen- 
dant, a mental health technician at the hospi- 
tal, and where the victim’s mother and sister 
also testified that the victim told them about 
her interactions with defendant, and that they 
heard firsthand telephone conversations be- 
tween the victim and defendant regarding spe- 
cific sexual activity. State v. Evans, 162 N.C. 
App. 540, 591 S.E.2d 564, 2004 N.C. App. 
LEXIS 180 (2004). 


Il. EVIDENCE. 


Expert Testimony About Behaviors Ob- 
served in Children Who Have Experienced 
Sexual Abuse. — Trial court did not abuse its 
discretion by allowing an expert witness who 
was called by the State during defendant’s trial 
on charges of attempted first-degree rape and 
taking indecent liberties with a minor to testify 
about common characteristics and behaviors 
observed in children who experienced sexual 
abuse, even though the witness did not inter- 
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view the victim or talk to her parents. State v. 
McCall, 162 N.C. App. 64, 589 S.E.2d 896, 2004 
N.C. App. LEXIS 12 (2004). 

Evidence That Defendant Enjoyed Con- 
sensual Anal Sex With His Wife Improp- 
erly Admitted. — Defendant was granted a 
new trial on his convictions of first degree sex 
offense with a child, G.S. 14-27.4, and taking 
indecent liberties with a child, G.S. 14-202.1, 
because the trial court erred, pursuant to G.S. 
8C-1, N.C. R. Evid. 404(b), in admitting testi- 
mony by defendant’s wife that defendant en- 
joyed anal sex; the fact that defendant engaged 
in and liked consensual anal sex with his wife 
was not by itself sufficiently similar to engaging 
in anal sex with an underage victim beyond the 
characteristics inherent to both to be admissi- 
ble under rule 404(b). State v. Dunston, 161 
N.C. App. 468, 588 S.E.2d 540, 2003 N.C. App. 
LEXIS 2186 (2003). 

Where there was no evidence that defen- 
dant had intended to molest an eight-year- 
old boy when he tried to grab his arm ina 
bathroom stall, his subsequent molestation of 
the child’s younger brother in same bathroom 
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was not proof of such intent, and the charge of 
taking indecent liberties with the eight-year- 
old should have been dismissed for insufficient 
evidence. State v. Shue, — N.C. App. —, 592 
S.E.2d 233, 2004 N.C. App. LEXIS 264 (2004), 
cert. denied, 358 N.C. 380, 597 S.E.2d 773 
(2004). 

Evidence Held Sufficient. — Although a 
nurse and doctor who examined an alleged rape 
victim testified that they did not find conclusive 
physical evidence that a sex act occurred, this 
medical testimony did not negate the victim’s 
testimony that defendant committed numerous 
sexual acts against her, which was corroborated 
by the forensic evidence; also, the State pre- 
sented evidence of seminal fluid collected from 
the victim’s bedroom that matched defendant’s 
DNA. Therefore, the State presented sufficient 
evidence from which a jury could find that 
defendant committed first-degree statutory 
rape under G.S. 14-27.2(a)(1), first-degree sex- 
ual offense under G.S. 14-27.4(a)(1), and inde- 
cent liberties with a child under G.S. 14-202.1. 
State v. Shepherd, — N.C. App. —, 594 S.E.2d 
439, 2004 N.C. App. LEXIS 581 (2004). 


§ 14-202.2. Indecent liberties between children. 


CASE NOTES 


Cited in In re Rikard, — N.C. App. —, — 
S.E.2d —, 2003 N.C. App. LEXIS 2002 (Nov. 4, 


2003); In re Rikard, 161 N.C. App. 150, 587 
S.E.2d 467, 2003 N.C. App. LEXIS 1997 (2003). 


§ 14-202.4. Taking indecent liberties with a student. 


(a) If a defendant, who is a teacher, school administrator, student teacher, 
school safety officer, or coach, at any age, or who is other school personnel and 
is at least four years older than the victim, takes indecent liberties with a 
victim who is a student, at any time during or after the time the defendant and 
victim were present together in the same school but before the victim ceases to 
be a student, the defendant is guilty of a Class I felony, unless the conduct is 
covered under some other provision of law providing for greater punishment. 
A person is not guilty of taking indecent liberties with a student if the person 
is lawfully married to the student. 

(b) If a defendant, who is school personnel, other than a teacher, school 
administrator, student teacher, school safety officer, or coach, and who is less 
than four years older than the victim, takes indecent liberties with a student 
as provided in subsection (a) of this section, the defendant is guilty of a Class 
Al misdemeanor. 

(c) Consent is not a defense to a charge under this section. 

(d) For purposes of this section, the following definitions apply: 

(1) “Indecent liberties” means: 

a. Willfully taking or attempting to take any immoral, improper, or 
indecent liberties with a student for the purpose of arousing or 
gratifying sexual desire; or 

b. Willfully committing or attempting to commit any lewd or lasciv- 
ious act upon or with the body or any part or member of the body 
of a student. 
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For purposes of this section, the term indecent liberties does not 
include vaginal intercourse or a sexual act as defined by G.S. 14-27.1. 

(la) “Same school” means a school at which (i) the student is enrolled or 
is present for a school-sponsored or school-related activity and (ii) the 
school personnel is employed, volunteers, or is present for a school- 
sponsored or school-related activity. 

(2) “School” means any public school, charter school, or nonpublic school 
under Parts 1 and 2 of Article 39 of Chapter 115C of the General 
Statutes. 

(3) “School personnel” means any person included in the definition con- 
tained in G.S. 115C-332(a)(2), and any person who volunteers at a 
school or a school-sponsored activity. 

(3a) “School safety officer” means any other person who is regularly 
present in a school for the purpose of promoting and maintaining safe 
and orderly schools and includes a school resource officer. 

(4) “Student” means a person enrolled in kindergarten, or in grade one 
through grade 12 in any school. (1999-300, s. 1; 2003-98, s. 2; 
2004-203, s. 19(a).) 


Effect of Amendments. — read: “The term “same school” means a school 
Session Laws 2004-203, s. 19(a), effective at which the student is enrolled and the defen- 
December 1, 2004, and applicable to offenses dant is employed, assigned, or volunteers.”; and 
committed on or after that date, deleted the added subdivision (d)(1a). 
former second sentence in subsection (a) which 


ARTICLE 27A. 
Sex Offender and Public Protection Registration Programs. 


Part 1. Registration Programs, Purpose and Definitions 
Generally. 


§ 14-208.5. Purpose. 
CASE NOTES 


Cited in State v. White, 162 N.C. App. 188, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 14-208.6. Definitions. 


The following definitions apply in this Article: 

(la) “Aggravated offense” means any criminal offense that includes either 
of the following: (i) engaging in a sexual act involving vaginal, anal, or 
oral penetration with a victim of any age through the use of force or 
the threat of serious violence; or (ii) engaging in a sexual act involving 
vaginal, anal, or oral penetration with a victim who is less than 12 
years old. 

(1b) “County registry” means the information compiled by the sheriff of a 
county in compliance with this Article. 

(1c) “Division” means the Division of Criminal Statistics of the Depart- 
ment of Justice. 

(1d) “Employed” includes employment that is full-time or part-time for a 
period of time exceeding 14 days or for an aggregate period of time 
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exceeding 30 days during any calendar year, whether financially 

compensated, volunteered, or for the purpose of government or 

educational benefit. 

(le) “Institution of higher education” means any postsecondary public or 
private educational institution, including any trade or professional 
institution, college, or university. 

(1f) “Mental abnormality” means a congenital or acquired condition of a 
person that affects the emotional or volitional capacity of the person in 
a manner that predisposes that person to the commission of criminal 
sexual acts to a degree that makes the person a menace to the health 
and safety of others. 

(lg) “Nonresident student” means a person who is not a resident of North 
Carolina but who is enrolled in any type of school in the State on a 
part-time or full-time basis. 

(1h) “Nonresident worker” means a person who is not a resident of North 
Carolina but who has employment or carries on a vocation in the 
State, on a part-time or full-time basis, with or without compensation 
or government or educational benefit, for more than 14 days, or for an 
aggregate period exceeding 30 days in a calendar year. 

(li) “Offense against a minor” means any of the following offenses if the 
offense is committed against a minor, and the person committing the 
offense is not the minor’s parent: G.S. 14-39 (kidnapping), G.S. 14-41 
(abduction of children), and G.S. 14-43.3 (felonious restraint). The 
term also includes the following if the person convicted of the 
following is not the minor’s parent: a solicitation or conspiracy to 
commit any of these offenses; aiding and abetting any of these 
offenses. 

(2) “Penal institution” means: 

a. A detention facility operated under the jurisdiction of the Division 
of Prisons of the Department of Correction; 

b. Adetention facility operated under the jurisdiction of another state 
or the federal government; or 

c. Adetention facility operated by a local government in this State or 
another state. 

(2a) “Personality disorder” means an enduring pattern of inner experi- 
ence and behavior that deviates markedly from the expectations of the 
individual’s culture, is pervasive and inflexible, has an onset in 
adolescence or early adulthood, is stable over time, and leads to 
distress or impairment. 

(2b) “Recidivist” means a person who has a prior conviction for an offense 
that is described in G.S. 14-208.6(4). 

(3) “Release” means discharged or paroled. 

(4) “Reportable conviction” means: 

a. A final conviction for an offense against a minor, a sexually violent 
offense, or an attempt to commit any of those offenses unless the 
conviction is for aiding and abetting. A final conviction for aiding 
and abetting is a reportable conviction only if the court sentenc- 
ing the individual finds that the registration of that individual 
under this Article furthers the purposes of this Article as stated in 
G.S. 14-208.5. 

b. A final conviction in another state of an offense, which if committed 
in this State, is substantially similar to an offense against a 
minor or a sexually violent offense as defined by this section. 

c. A final conviction in a federal jurisdiction (including a court 
martial) of an offense, which is substantially similar to an offense 
against a minor or a sexually violent offense as defined by this 
section. 


223 


§14-208.7 2004 INTERIM SUPPLEMENT §14-208.7 


d. A final conviction for a violation of G.S. 14-202(d), (e), (, (g), or (h), 
or a second or subsequent conviction for a violation of GS. 
14-202(a), (al), or (c), only if the court sentencing the individual 
issues an order pursuant to G.S. 14-202(1) requiring the individ- 
ual to register. 

(5) “Sexually violent offense” means a violation of G.S. 14-27.2 (first 
degree rape), G.S. 14-27.3 (second degree rape), G.S. 14-27.4 (first 
degree sexual offense), G.S. 14-27.5 (second degree sexual offense), 
G.S. 14-27.6 (attempted rape or sexual offense), G.S. 14-27.7 (inter- 
course and sexual offense with certain victims), G.S. 14-178 (incest 
between near relatives), G.S. 14-190.6 (employing or permitting 
minor to assist in offenses against public morality and decency), G.S. 
14-190.16 (first degree sexual exploitation of a minor), G.S. 14-190.17 
(second degree sexual exploitation of a minor), G.S. 14-190.17A (third 
degree sexual exploitation of a minor), G.S. 14-190.18 (promoting 
prostitution of a minor), G.S. 14-190.19 (participating in the prosti- 
tution of a minor), or G.S. 14-202.1 (taking indecent liberties with 
children). The term also includes the following: a solicitation or 
conspiracy to commit any of these offenses; aiding and abetting any of 
these offenses. 

(6) “Sexually violent predator” means a person who has been convicted of 
a sexually violent offense and who suffers from a mental abnormality 
or personality disorder that makes the person likely to engage in 
sexually violent offenses directed at strangers or at a person with 
whom a relationship has been established or promoted for the 
primary purpose of victimization. 

(7) “Sheriff? means the sheriff of a county in this State. 

(8) “Statewide registry” means the central registry compilec by the 
Division in accordance with G.S. 14-208.14. 

(9) “Student” means a person who is enrolled on a full-time or part-time 
basis, in any postsecondary public or private educational institution, 
including any trade or professional institution, or other institution of 
higher education. (1995, c. 545, s. 1; 1997-15, ss. 1, 2; 1997-516, s. 1; 
1999-363, s. 1; 2001-373, s. 1; 2002-147, s. 16; 2003-303, s. 2; 2004-109, 
s. 8.) 


Effect of Amendments. — ted on or after that date, inserted “(al)” in 
Session Laws 2004-109, s. 8, effective Decem- subdivision (4)(d). 
ber 1, 2004, and applicable to offenses commit- 


Part 2. Sex Offender and Public Protection Registration 
Program. 


§ 14-208.7. Registration. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 
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§ 14-208.8. Prerelease notification. 


CASE NOTES 


Oral Notification Sufficient. — Detective’s 
testimony that he advised defendant of the 
registration requirements of G.S. 14-208.11 
when defendant initially registered as a sex 


offender was sufficient to satisfy the notifica- 
tion requirements under G.S. 14-208.8. State v. 
White, 162 N.C. App. 183, 590 S.E.2d 448, 2004 
N.C. App. LEXIS 111 (2004). 


§ 14-208.9. Change of address; change of academic status 
or educational employment status. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 14-208.9A. Verification of registration information. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 14-208.11. Failure to register; falsification of verification 
notice; failure to return verification form; or- 


der for arrest. 


CASE NOTES 


This statute is unconstitutional as ap- 
plied to a person convicted in another 
state who has moved to North Carolina 
and lacks notice of his duty to register in 
North Carolina, because the statute provides 
neither actual or constructive notice of the duty 
to register. State v. Bryant, — N.C. App. —, 594 
S.E.2d 202, 2004 N.C. App. LEXIS 403 (2004). 

Knowledge and Intent Not Required. — 
As a matter of statutory construction, the State 
was not required, under G.S. 14-208.11, to 
prove defendant’s knowledge or intent to con- 
vict him of failure to comply with the sex 


offender registration requirements. State v. 
White, 162 N.C. App. 183, 590 S.E.2d 448, 2004 
N.C. App. LEXIS 111 (2004). 

Oral Notification by Detective Suffi- 
cient. — Detective’s testimony that he advised 
defendant of the registration requirements of 
G.S. 14-208.11 when defendant initially regis- 
tered as a sex offender was sufficient to satisfy 
due process. State v. White, 162 N.C. App. 1838, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 

Cited in State v. Rhodes, — N.C. App. —, 592 
S.E.2d 731, 2004 N.C. App. LEXIS 297 (2004). 
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SUBCHAPTER VIII. OFFENSES AGAINST PUBLIC 
JUSTICE. 


ARTICLE 29. 
Bribery. 


§ 14-218. Offering bribes. 


CASE NOTES 


Evidence Held Sufficient. — 

State’s evidence was sufficient to allow the 
jury to find that co-defendant and defendant 
together, offered to share a portion of defen- 
dant’s claimed $ 400,000 settlement with the 
officer if the officer would ignore the drugs 
found on co-defendant’s person, and defen- 
dant’s motion to dismiss at the close of all the 
evidence was properly denied. State v. Weaver, 
160 N.C. App. 61, 584 S.E.2d 345, 2003 N.C. 
App. LEXIS 1671 (2003). 


Evidentiary issues — co-defendant’s 


statements to the office that defendant; 
who was expecting a large legal settlement, 
would pay a large sum for the officer to “forget” 
the drug offense, to which defendant replied in 
the affirmative, was not inadmissible hearsay, 
because the statements were “operative facts,” 
or “verbal acts”excluded from the hearsay rule, 
and alternatively, the statements were adop- 
tive admissions. State v. Weaver, 160 N.C. App. 
61, 584 S.E.2d 345, 2003 N.C. App. LEXIS 1671 
(2003). 


ARTICLE 30. 
Obstructing Justice. 


§ 14-223. Resisting officers. 


CASE NOTES 


I. General Consideration. 
II. Nature and Evidence of Offense. 
IV. Instructions. 


I. GENERAL CONSIDERATION. 


Trial court did not violate the Double 
Jeopardy Clause by admitting evidence of 
events occurring after defendant left a patrol 
car in defendant’s subsequent trial for obstruc- 
tion and delay of a public officer under G.S. 
14-223, even though defendant had been ac- 
quitted of an assault upon a government officer 
charge under G.S. 14-33(c)(4), as the acquittal 
could have resulted from findings that defen- 
dant did not attempt to do immediate physical 
injury to the officer, did not use sufficient force 
to put a reasonable person in fear of immediate 
bodily harm, or was defending herself from the 
excessive use of force; as there was more than 
one possible explanation from for the acquittal, 
defendant failed to meet her burden to estab- 
lish collateral estoppel. State v. Bell, — N.C. 
App. —, 594 S.E.2d 824, 2004 N.C. App. LEXIS 
742 (2004). 


Il. NATURE AND EVIDENCE OF 
OFFENSE. 


Evidence of Acquittal on Assault Charge 
Not Relevant to Charge of Resistance. — 
Trial court did not err in refusing to allow 
defendant to introduce evidence of her acquittal 
on an assaulting a government officer charge as 
the acquittal on the assault charge had no 
relevance as to whether defendant was guilty of 
obstructing and delaying a public officer. State 
v. Bell, — N.C. App. —, 594 S.E.2d 824, 2004 
N.C. App. LEXIS 742 (2004). 

Evidence Sufficient to Withstand Dis- 
missal. — Trial court did not err in denying 
defendant’s motion to dismiss an obstruction 
and delay of a public officer charge under G.S. 
14-223 as: (1) defendant inserted herself into 
an investigation of a school fight, (2) she inter- 
fered with the school safety officer’s attempts to 
secure a student in his patrol car by physically 
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blocking him from closing his car door, and 
repeatedly ignoring his instructions to step 
away, (3) she attempted to incite the gathering 
crowd to interfere, (4) at her own car, she again 
refused to cooperate with the officer to the point 
of running across the street, with the result 
that the student was left alone in the patrol car, 
and (5) the officer was unable to continue with 
his investigation of the fight, and he was re- 
quired to seek back-up. State v. Bell, — N.C. 
App. —, 594 S.E.2d 824, 2004 N.C. App. LEXIS 
742 (2004). 


IV. INSTRUCTIONS. 


Lesser Included Offense Instruction 
Properly Denied. — Defendant was not enti- 
tled to a jury instruction on a lesser included 
offense, where defendant was prosecuted for 
financial identity fraud under G.S. 14-113.20, 
and defendant sought a lesser included offense 
instruction for obstruction or delay of an officer 
under G.S. 14-223; because all of the elements 
of the offense of obstructing or delay an officer 
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were not included in financial identity fraud, 
obstructing or delaying an officer was not a 
lesser included offense. State v. Dammons, 159 
N.C. App. 284, 583 S.E.2d 606, 2003 N.C. App. 
LEXIS 1539 (2003), cert. denied, 357 N.C. 579, 
589 S.E.2d 133 (2003). 

Instruction Properly Refused. — Trial 
court did not err in refusing defendant’s request 
for a jury instruction that the incident that 
occurred at the patrol car was separate from 
that occurring at defendant’s car and that evi- 
dence of the latter was not proof that defendant 
obstructed and delayed the officer, as the of- 
fenses of assaulting a government officer and 
obstruction and delay of a public officer were 
separate; the jury could find, without violating 
the Double Jeopardy Clause, that the evidence 
of defendant’s conduct that occurred after she 
left the patrol car was supportive of a charge of 
obstructing and delaying, even though the dis- 
trict court had found that the same conduct was 
insufficient to constitute an assault. State v. 
Bell, — N.C. App. —, 594 S.E.2d 824, 2004 N.C. 
App. LEXIS 742 (2004). 


§ 14-226. Intimidating or interfering with witnesses. 


(a) If any person shall by threats, menaces or in any other manner 
intimidate or attempt to intimidate any person who is summoned or acting as 
a witness in any of the courts of this State, or prevent or deter, or attempt to 
prevent or deter any person summoned or acting as such witness from 
attendance upon such court, he shall be guilty of a Class H felony. 

(b) A defendant in a criminal proceeding who threatens a witness in the 
defendant’s case with the assertion or denial of parental rights shall be a 
violation of this section. (1891, c. 87; Rev., s. 3696; C.S., s. 4380; 1977, c. 711, 


PRLO Mig onGano0. Sni202 41994 hx: Sess. ¢.24.1s. 14(c)* 2004-128. s. 15.) 


Effect of Amendments. — Session Laws 
2004-128, s. 15, effective December 1, 2004, and 
applicable to offenses committed on or after 


that date, added the subsection (a) designation, 
and added subsection (b). 


ARTICLE 31. 
Misconduct in Public Office. 


§ 14-234. Public officers or employees benefiting from 
public contracts; exceptions. 


CASE NOTES 


A county commissioner contracting 
with the county, through another, to re- 
pair county buildings, violated North 
Carolina’s conflict of interest law, G.S. 14- 
234(a), and had to return all sums he was paid 
in connection with this contract; evidence re- 
garding the reasonable value of the work he 
performed pursuant to these contracts was ir- 


relevant. Gibbs v. Mayo, 162 N.C. App. 549, 591 
S.E.2d 905, 2004 N.C. App. LEXIS 252 (2004), 
cert. denied, — N.C. —, 599 S.E.2d 45 (2004). 

When a county commissioner violated North 
Carolina’s conflict of interest law, GS. 
14-234(a), by contracting with the county, 
through another, to repair county buildings, the 
other commissioners were not liable for the 
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judgment entered against this commissioner 
because they did not enter into any contract 
with the county or receive any benefit or finan- 
cial gain from the other commissioner’s im- 
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proper contract. Gibbs v. Mayo, 162 N.C. App. 
549, 591 S.E.2d 905, 2004 N.C. App. LEXIS 252 
(2004), cert. denied, — N.C. —, 599 S.E.2d 45 
(2004). 


ARTICLE 33. 


Prison Breach and Prisoners. 


§ 14-258.4. Malicious conduct by prisoner. 


CASE NOTES 


Aggravating Sentencing Factor. — Trial 
court did not violate G.S. 15A-1340.16(d) when 
it found as an aggravating sentencing factor 
that defendant intended to hinder the lawful 
exercise of a governmental function when he 
committed the crime of malicious conduct by a 
prisoner, G.S. 14-258.4. State v. Robertson, 161 
N.C. App. 288, 587 S.E.2d 902, 2003 N.C. App. 
LEXIS 2049 (2003). 

Lesser Included Offense. — Where the 
State offered evidence at trial establishing that 
defendant, a prisoner at a facility operated by 
the North Carolina Department of Correction, 


deliberately spat on a correctional officer, an 
employee of the State, and that at the time of 
the incident, the officer was performing her 
duties as a correctional officer, the State pre- 
sented evidence as to each essential element of 
the offense of malicious conduct by a prisoner; 
since defendant presented no evidence to ne- 
gate the State’s evidence, the trial court was 
under no obligation to instruct the jury on any 
alleged lesser-included offense, as requested by 
defendant. State v. Smith, — N.C. App. —, 594 
S.E.2d 430, 2004 N.C. App. LEXIS 582 (2004). 


SUBCHAPTER IX. OFFENSES AGAINST THE PUBLIC 
PEACE. 


ARTICLE 35. 
Offenses Against the Public Peace. 


§ 14-269. Carrying concealed weapons. 


CASE NOTES 


II. Elements of the Offense. 
Ill. Persons Excepted. 


Il. ELEMENTS OF THE OFFENSE. 


Mens Rea. — Lack of a mens rea element in 
G.S. 14-269.2 did not offend the equal protec- 
tion requirements of N.C. Const. art. I, § 19, or 
U.S. Const. amend. XIV, § 1, because the dis- 
tinction between those exempt from prosecu- 
tion under G.S. 14-269.2(g) and G.S. 14-269(b) 
and those subject to prosecution, despite havy- 
ing no criminal intent, did not violate equal 
protection requirements as the statutory ex- 
emptions bore a rational relationship to a legit- 
imate governmental interest, as they struck an 
appropriate balance between the safety of chil- 
dren and the furtherance of education. State v. 
Haskins, 160 N.C. App. 349, 585 S.E.2d 766, 


2003 N.C. App. LEXIS 1792 (2003), appeal 
dismissed, 357 N.C. 580, 589 S.E.2d 356 (2003). 


II. PERSONS EXCEPTED. 


Bail Bondsman. — When defendant was 
prosecuted under G.S. 14-269.2, he was not 
exempt from felony liability under G.S. 14- 
269.2(g)(1a) or G.S. 14-269(b)(2), which ex- 
empted United States civil and law enforce- 
ment officers and state, county, city or town 
officers, because, as a bail bondsman, he was 
not an officer of the state, but was a surety 
regulated by the Commissioner of Insurance, 
under G.S. 58-71-5, and his statutory right of 
arrest, under G.S. 58-71-30, did not create law 
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enforcement officer status but codified the com- 585 S.E.2d 766, 2003 N.C. App. LEXIS 1792 
mon law governing the surety-principal rela- (2003), appeal dismissed, 357 N.C. 580, 589 
tionship between bondsmen and the criminally S.E.2d 356 (2003). 

accused. State v. Haskins, 160 N.C. App. 349, 


§ 14-269.2. Weapons on campus or other educational prop- 
erty. 


(a) The following definitions apply to this section: 

(1) Educational property. — Any school building or bus, school campus, 
grounds, recreational area, athletic field, or other property owned, 
used, or operated by any board of education or school board of 
trustees, or directors for the administration of any school. 

(la) Employee. — A person employed by a local board of education or 
school whether the person is an adult or a minor. 

(1b) School. — A public or private school, community college, college, or 
university. 

(2) Student. — A person enrolled in a school or a person who has been 
suspended or expelled within the last five years from a school, 
whether the person is an adult or a minor. 

(3) Switchblade knife. — A knife containing a blade that opens automat- 
ically by the release of a spring or a similar contrivance. 

(4) Weapon. — Any device enumerated in subsection (b), (b1), or (d) of this 
section. 

(b) It shall be a Class I felony for any person to possess or carry, whether 
openly or concealed, any gun, rifle, pistol, or other firearm of any kind on 
educational property or to a curricular or extracurricular activity sponsored by 
a school. Unless the conduct is covered under some other provision of law 
providing greater punishment, any person who willfully discharges a firearm 
of any kind on educational property is guilty of a Class F felony. However, this 
subsection does not apply to a BB gun, stun gun, air rifle, or air pistol. 

(b1) It shall be a Class G felony for any person to possess or carry, whether 
openly or concealed, any dynamite cartridge, bomb, grenade, mine, or powerful 
explosive as defined in G.S. 14-284.1, on educational property or to a curricular 
or extracurricular activity sponsored by a school. This subsection shall not 
apply to fireworks. 

(c) It shall be a Class I felony for any person to cause, encourage, or aid a 
minor who is less than 18 years old to possess or carry, whether openly or 
concealed, any gun, rifle, pistol, or other firearm of any kind on educational 
property. However, this subsection does not apply to a BB gun, stun gun, air 
rifle, or air pistol. 

(cl) It shall be a Class G felony for any person to cause, encourage, or aid a 
minor who is less than 18 years old to possess or carry, whether openly or 
concealed, any dynamite cartridge, bomb, grenade, mine, or powerful explosive 
as defined in G.S. 14-284.1 on educational property. This subsection shall not 
apply to fireworks. 

(d) It shall be a Class 1 misdemeanor for any person to possess or carry, 
whether openly or concealed, any BB gun, stun gun, air rifle, air pistol, bowie 
knife, dirk, dagger, slungshot, leaded cane, switchblade knife, blackjack, 
metallic knuckles, razors and razor blades (except solely for personal shaving), 
firework, or any sharp-pointed or edged instrument except instructional 
supplies, unaltered nail files and clips and tools used solely for preparation of 
food, instruction, and maintenance, on educational property. 

(e) It shall be a Class 1 misdemeanor for any person to cause, encourage, or 
aid a minor who is less than 18 years old to possess or carry, whether openly 
or concealed, any BB gun, stun gun, air rifle, air pistol, bowie knife, dirk, 
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dagger, slungshot, leaded cane, switchblade knife, blackjack, metallic knuck- 
les, razors and razor blades (except solely for personal shaving), firework, or 
any sharp-pointed or edged instrument except instructional supplies, unal- 
tered nail files and clips and tools used solely for preparation of food, 
instruction, and maintenance, on educational property. 

(f) Notwithstanding subsection (b) of this section it shall be a Class 1 
misdemeanor rather than a Class I felony for any person to possess or carry, 
whether openly or concealed, any gun, rifle, pistol, or other firearm of any kind, 
on educational property or to a curricular or extracurricular activity sponsored 
by a school if: 

(1) The person is not a student attending school on the educational 
property or an employee employed by the school working on the 
educational property; and 

(la) The person is not a student attending a curricular or extracurricular 
activity sponsored by the school at which the student is enrolled or an 
employee attending a curricular or extracurricular activity sponsored 
by the school at which the employee is employed; and 

(2) Repealed by Session Laws 1999-211, s. 1, effective December 1, 1999, 
and applicable to offenses committed on or after that date. 

(3) The firearm is not loaded, is in a motor vehicle, and is in a locked 
container or a locked firearm rack. 

(4) Repealed by Session Laws 1999-211, s. 1, effective December 1, 1999, 
and applicable to offenses committed on or after that date. 

(g) This section shall not apply to: 

(1) A weapon used solely for educational or school-sanctioned ceremonial 
purposes, or used in a school-approved program conducted under the 
supervision of an adult whose supervision has been approved by the 
school authority; 

(la) A person exempted by the provisions of G.S. 14-269(b); 

(2) Firefighters, emergency service personnel, North Carolina Forest 
Service personnel, and any private police employed by an educational 
institution, when acting in the discharge of their official duties; 

(3) Home schools as defined in G.S. 115C-563(a); or 

(4) Weapons used for hunting purposes on the Howell Woods Nature 
Center property in Johnston County owned by Johnston Community 
College when used with the written permission of Johnston Commu- 
nity College or for hunting purposes on other educational property 
when used with the written permission of the governing body of the 
school that controls the educational property. 

(h) No person shall be guilty of a criminal violation of this section with 
pa to the possession or carrying of a firearm so long as both of the following 
apply: 

(1) The person comes into possession of a weapon by taking or receiving 
the weapon from another person or by finding the weapon. 

(2) The person delivers the weapon, directly or indirectly, as soon as 
practical to law enforcement authorities. (1971, c. 241, ss. 1, 2; c. 1224; 
1991 c.622,'s. f 19937¢.539; S164 556, 6 1) LU94 x oess. Caras 
s. 4(a), (b); 1995, c. 49, s. 1; 1997-238, s. 2; 1999-211, s. 1; 1999-257, s. 
3, 3.1; 2003-217, s. 1; 2004-198, ss. 1, 2, 3.) 


Effect of Amendments. — regard to the possession or carrying of a fire- 

Session Laws 2004-198, ss. 1-3, effective De- arm” in subsection (h); and in subdivision (g)(4), 
cember 1, 2004, and applicable to offenses com- added the language beginning “or for hunting 
mitted on or after that date, added the present purposes” and made a minor punctuation 
second sentence in subsection (b); added “with change. 
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CASE NOTES 


Purpose. — 

Mens rea was not an element of G.S. 14- 
269.2, prohibiting the possession of a weapon 
on educational property, nor was the insertion 
of such an element required, because the stat- 
ute was enacted for the purpose of deterring 
students and others from bringing any type of 
gun onto school grounds because of the in- 
creased necessity for safety in the schools. 
State v. Haskins, 160 N.C. App. 349, 585 S.E.2d 
766, 2003 N.C. App. LEXIS 1792 (2003), appeal 
dismissed, 357 N.C. 580, 589 S.E.2d 356 (2003). 

Construction with Other Sections. — 

When defendant was prosecuted under G.S. 
14-269.2, he was not exempt from felony liabil- 
ity under G.S. 14-269.2(g)(1la) or GS. 14- 
269(b)(2), which exempted United States civil 
and law enforcement officers and state, county, 
city or town officers, because, as a bail bonds- 
man, he was not an officer of the state, but was 
a surety regulated by the Commissioner of 
Insurance, under G.S. 58-71-5, and his statu- 
tory right of arrest, under G.S. 58-71-30, did 
not create a law enforcement officer but codified 
the common law governing the surety-principal 
relationship between bondsmen and the crimi- 
nally accused. State v. Haskins, 160 N.C. App. 
349, 585 S.E.2d 766, 2003 N.C. App. LEXIS 
1792 (2003), appeal dismissed, 357 N.C. 580, 
589 S.E.2d 356 (2003). 

Mens Rea. — Lack of a mens rea element in 
G.S. 14-269.2 did not offend the equal protec- 
tion requirements of N.C. Const. art. I, § 19, or 
U.S. Const. amend. XIV, § 1, because the dis- 
tinction between those exempt from prosecu- 
tion under G.S. 14-269.2(g) and those subject to 
prosecution, despite having no criminal intent, 


did not violate equal protection requirements 
as the statutory exemptions bore a rational 
relationship to a legitimate governmental in- 
terest, as they struck an appropriate balance 
between the safety of children and the further- 
ance of education. State v. Haskins, 160 N.C. 
App. 349, 585 S.E.2d 766, 2003 N.C. App. 
LEXIS 1792 (2003), appeal dismissed, 357 N.C. 
580, 589 S.E.2d 356 (2003). 

Jury Instructions. — When defendant was 
prosecuted under G.S. 14-269.2, it was not 
error for the trial court to decline to instruct the 
jury on willfulness, despite the fact that defen- 
dant was indicted for willfully, feloniously, and 
unlawfully possessing a weapon on educational 
property, because the use of the word “willfully” 
in the indictment did not indicate the level of 
mens rea to be proven but was used to charac- 
terize the offense as a felony and to put defen- 
dant on notice to defend against a felony 
charge. State v. Haskins, 160 N.C. App. 349, 
585 S.E.2d 766, 2003 N.C. App. LEXIS 1792 
(2003), appeal dismissed, 357 N.C. 580, 589 
S.E.2d 356 (2003). 

Defenses. — When defendant was prose- 
cuted under G.S. 14-269.2, the trial court was 
not required, under G.S. 1-181 and G.S. 1A-1, 
N.C. R. Civ. P. 51(b), to give defendant’s prof- 
fered special instruction on the defense of ne- 
cessity, and did not err in instructing the jury 
that necessity was not a defense, as several 
alternatives were available to defendant, who 
was pursuing an armed fugitive into an ele- 
mentary school, which did not require him to 
violate G.S. 14-269.2. State v. Haskins, 160 
N.C. App. 349, 585 S.E.2d 766, 2003 N.C. App. 
LEXIS 1792 (2003), appeal dismissed, 357 N.C. 
580, 589 S.E.2d 356 (2003). 


SUBCHAPTER X. OFFENSES AGAINST THE PUBLIC 
SAFETY. 


ARTICLE 36A. 
Riots and Civil Disorders. 


§ 14-288.8. Manufacture, assembly, possession, storage, 
transportation, sale, purchase, delivery, or ac- 
quisition of weapon of mass death and destruc- 


tion; exceptions. 


CASE NOTES 


Sawed-Off Shotgun. — 
Admission of hearsay evidence that a sawed- 
off shotgun was not an antique, and thereby not 


exempt, under 18 U.S.C.S. § 921(16)(A), from 
the prohibition in G.S. 14-288.8 against posses- 
sion of a weapon of mass destruction, was not 
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plain error because there was no evidence that 
the shotgun was an antique; thus, the jury 
would not have been able to so find if the 
hearsay evidence had not been admitted and 
defendant would likely still have been con- 
victed of violating the statute. State v. Black- 
well, — N.C. App. —, 592 S.E.2d 701, 2004 N.C. 
App. LEXIS 249 (2004), cert. denied, 358 N.C. 
378, 597 S.E.2d 768 (2004). 

Assertion that a sawed-off shotgun was an 
antique, and thereby exempt from the prohibi- 
tion in G.S. 14-288.8 against possessing a 
weapon of mass destruction, under 18 U.S.C.S. 
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which defendant bore the initial burden of proof 
to demonstrate the weapon’s antique status, 
and defendant’s evidence that the gun had 
belonged to his father, who received it from an 
83-year-old woman whose father had owned it 
was not evidence that the weapon met the 
technical definition of an antique in 18 U.S.C.S. 
§ 921(16)(A). State v. Blackwell, — N.C. App. 
—, 592 S.E.2d 701, 2004 N.C. App. LEXIS 249 
(2004), cert. denied, 358 N.C. 378, 597 S.E.2d 
768 (2004). 

Cited in State v. Oaks, — N.C. App. —, 594 


§ 921(16)(A), was an affirmative defense on S.E.2d 788, 2004 N.C. App. LEXIS 578 (2004). 


§ 14-288.12. Powers of municipalities to enact ordinances 
to deal with states of emergency. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


SUBCHAPTER XI. GENERAL POLICE REGULATIONS. 


ARTICLE 37. 
Lotteries, Gaming, Bingo and Raffles. 


Part 1. Lotteries and Gaming. 
§ 14-292. Gambling. 


Legal Periodicals. — 
For comment, “Place Your Bets.On the Key- 


board: Are Internet Casinos Legal?,” 25 Camp- 
bell L. Rev. 135 (2002). 


§ 14-298. Seizure of illegal gaming items. 


Upon a determination that probable cause exists to believe that any gaming 
table prohibited to be used by G.S. 14-289 through G.S. 14-300, any illegal 
punchboard or illegal slot machine, or any video game machine prohibited to be 
used by G.S. 14-306 or G.S. 14-306.1, is in the illegal possession or use of any 
person within the limits of their jurisdiction, all sheriffs and law enforcement 
officers are authorized to seize the items in accordance with applicable State 
law. Any law enforcement agency in possession of that item shall retain the 
item pending a disposition order from a district or superior court judge. Upon 
application by the law enforcement agency, district attorney, or owner, and 
after notice and opportunity to be heard by all parties, if the court determines 
that the item is unlawful to possess, it shall enter an order releasing the item 
to the law enforcement agency for destruction or for training purposes. If the 
court determines that the item is not unlawful to possess and will not be used 
in violation of the law, the item shall be ordered released to its owner upon 
satisfactory proof of ownership. The foregoing procedures for release shall not 
apply, however, with respect to an item seized for use as evidence in any 
criminal action or proceeding until after entry of final judgment. (1791, c. 336, 
Pe (9540. 00266. 2eb Ron Cecio, surdaucode: so 10495 hevd. 3 720 n ae 
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s. 4435; 1931, c. 14, s. 4; 1973, c. 108, s. 11; 2000-151, s. 5; 2004-199, ss. 47(a), 


47(b); 2004-203, s. 20(a).) 


Editor’s Note. — 

Session Laws 2004-199, s. 47(a), repealed 
Session Laws 2004-203, s. 20, which also had 
amended this section. 

Session Laws 2004-208, s. 20(b), also pro- 
vides for the repeal of S.L. 2004-203, s. 20(a), in 


the event that Section 3 of Senate Bill 6, 2003 
Regular Session becomes law. Senate Bill 6, 
2003 Regular Session, did not become law. 

Effect of Amendments. — Session Laws 
2004-199, s. 47(b), effective October 1, 2004, 
rewrote the section. 


ARTICLE 39. 


Protection of Minors. 


§ 14-316.1. Contributing to delinquency and neglect by 
parents and others. 


CASE NOTES 


Acquittal Not A Bar to Use of Sentencing 
Aggravator. — In a case alleging that defen- 
dant had used a 13 year old boy to sell drugs, a 
jury’s acquittal of charges of contributing to the 
delinquency of a minor, G.S. 14-316.1, and 
employing and using a minor to commit a 
controlled substance offense, G.S. 90-95.4, did 
not mean that the jury found there was insuf- 
ficient evidence that the boy was a minor; by 


convicting defendant of conspiracy to sell a 
controlled substance, the jury found that defen- 
dant and the boy were conspirators, and the 
trial court’s consideration as an aggravating 
sentencing factor that defendant involved a 
person under 16 years of age in the commission 
of a crime was proper. State v. Boyd, 162 N.C. 
App. 159, 595 S.E.2d 697, 2004 N.C. App. 
LEXIS 15 (2004). 


§ 14-318.4. Child abuse a felony. 


CASE NOTES 


Evidence held sufficient, etc. 

Where defendant hit his son, a one-year-old 
child, in the head with a belt causing a visible 
bruise, there was sufficient evidence of serious 
physical injury to convict defendant of felony 
child abuse in violation of G.S. 14-318.4(a); 


serious physical injury could have been in- 
ferred from the testimony about the bruise and 
photographs of it. State v. Romero, — N.C. App. 
—, 595 S.E.2d 208, 2004 N.C. App. LEXIS 729 
(2004). 


ARTICLE 40. 


Protection of the Family. 


§ 14-322. Abandonment and failure to support spouse and 


children. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 
Cited in State v. White, 162 N.C. App. 183, 


590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 
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ARTICLE 47. 


Cruelty to Animals. 


§ 14-360. Cruelty to animals; construction of section. 


CASE NOTES 


Constitutionality. — Since G.S. 14-360 and 
N.C. Admin. Code tit. 15, r. 10B.0121 fail to give 
a person a reasonable opportunity to know 
whether shooting a particular pigeon is prohib- 
ited, and fail to provide standards for those 
applying the law, G.S. 14-360, in its entirety, is 
unconstitutionally void for vagueness, as ap- 
plied to a pigeon shoot. Malloy v. Cooper, 162 
N.C. App. 504, 592 S.E.2d 17, 2004 N.C. App. 
LEXIS 189 (2004), cert. denied, 358 N.C. 376, 
597 S.E.2d 133 (2004). 

Evidence Sufficient to Sustain Convic- 
tion. — Evidence that defendant knew that (1) 


dogs were being kept, with defendant’s consent, 
at her home and in her backyard, (2) the dogs 
were tied up with no shelter, food, or water, and 
the dogs had been allowed to become emaci- 
ated, and (3) one dead dog had been left, still 
tied up, to the point of decay, was sufficient to 
support a conviction for misdemeanor cruelty to 
animals. State v. Coble, — N.C. App. —, 593 
S.E.2d 109, 2004 N.C. App. LEXIS 368 (2004). 

Cited in Justice for Animals, Inc. v. Robeson 
County, — N.C. App. —, 595 S.E.2d 773, 2004 
N.C. App. LEXIS 813 (2004). 


ARTICLE 52. 


Miscellaneous Police Regulations. 


§ 14-401.5: Repealed by Session Laws 2004-203, s. 21, effective August 17, 
2004. 


§ 14-401.17. Unlawful removal or destruction of electronic 
dog collars. 


(a) It is unlawful to intentionally remove or destroy an electronic collar or 
pa electronic device placed on a dog by its owner to maintain control of the 
og. . 
(b) A first conviction for a violation of this section is a Class 3 misdemeanor. 
A second or subsequent conviction for a violation of this section is a Class 2 
misdemeanor. 

(c) This act is enforceable by officers of the Wildlife Resources Commission, 
by sheriffs and deputy sheriffs, and peace officers with general subject matter 
jurisdiction. 

(d) This act applies only to Alamance, Anson, Avery, Beaufort, Brunswick, 
Buncombe, Burke, Caldwell, Camden, Caswell, Cherokee, Chowan, Clay, 
Columbus, Craven, Cumberland, Davidson, Graham, Haywood, Henderson, 
Hyde, Jackson, Macon, Madison, McDowell, Mecklenburg, Mitchell, New 
Hanover, Orange, Pasquotank, Pitt, Robeson, Rockingham, Swain, Transylva- 
nia, Union, Wilkes, and Yancey Counties. (1993 (Reg. Sess., 1994), c. 699, s. 1-4; 
1995 (Reg. Sess., 1996) c. 682; 1997-150; 1998-6, s. 1; 1999-51, s. 1; 2000-12, s. 
1; 2004-60, s. 3.) 
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Effect of Amendments. — Session Laws that date, inserted “Anson” and “Chowan” in 
2004-60, s. 3, effective October 1, 2004, and — subsection (c). 
applicable to offenses committed on or after 


§ 14-401.21. Practicing “rebirthing technique”; penalty. 


(a) It is unlawful for a person to practice a technique, whether known as a 
“rebirthing technique” or referred to by any other name, to reenact the birthing 
process in a manner that includes restraint and creates a situation in which a 
patient may suffer physical injury or death. 

(b) A violation of this section is punishable as follows: 

(1) For a first offense under this section, the person is guilty of a Class Al 

misdemeanor. 

(2) For a second or subsequent offense under this section, the person is 
guilty of a Class I felony. 

(c) No State funds shall be used to pay for the rebirthing technique made 
unlawful by this section and performed in another state notwithstanding that 
the technique, whether known as a rebirthing technique or referred to by any 
other name, is lawful in that other state. (2003-205, s. 1; 2004-124, s. 10.2F.) 


Editor’s Note. — Session Laws 2004-124, s. 33.5 is a severabil- 
Session Laws 2004-124, s. 1.2, provides: ity clause. 
“This act shall be known as the ‘Current Oper- Effect of Amendments. — Session Laws 
ations and Capital Improvements Appropria- 2004-124, s. 10.2F, effective July 1, 2004, added 
tions Act of 2004’.” subsection (c). 
ARTICLE 52A. 


Sale of Weapons in Certain Counties. 


§ 14-402. Sale of certain weapons without permit forbid- 
den. 


(a) It is unlawful for any person, firm, or corporation in this State to sell, 
give away, or transfer, or to purchase or receive, at any place within this State 
from any other place within or without the State any pistol or crossbow unless: 
(i) a license or permit is first obtained under this Article by the purchaser or 
receiver from the sheriff of the county in which the purchaser or receiver 
resides; or (ii) a valid North Carolina concealed handgun permit is held under 
Article 54B of this Chapter by the purchaser or receiver who must be a resident 
of the State at the time of the purchase. 

It is unlawful for any person or persons to receive from any postmaster, 
postal clerk, employee in the parcel post department, rural mail carrier, 
express agent or employee, railroad agent or employee within the State of 
North Carolina any pistol or crossbow without having in his or their possession 
and without exhibiting at the time of the delivery of the same and to the person 
delivering the same the permit from the sheriff as provided in G.S. 14-403. Any 
person violating the provisions of this section is guilty of a Class 2 misde- 
meanor. 

(b) This section does not apply to an antique firearm or an historic edged 
weapon. 

(c) The following definitions apply in this section: 

(1) Antique firearm. — Defined in G.S. 14-409.11. 

(2) Bolt. — A projectile made to be discharged from a crossbow. The bolt 
differs from an arrow in that the bolt is heavier and shorter than an 
arrow. 
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(3) Crossbow. — A mechanical device consisting of, but not limited to, 
strings, cables, and prods transversely mounted on either a shoulder 
or hand-held stock. This device is mechanically held at full or partial 
draw and released by a trigger or similar mechanism that is incorpo- 
rated into a stock or handle. When operated, the crossbow discharges 


a projectile known as a bolt. 


(4) Historic edged weapon. — Defined in G.S. 14-409.12. (1919, c. 197, s. 
11 CiSitse5 L063 i923 hee L0GH194 Ter Si N9S9 sci lO 7S rea oon. 
183, $/.271979;c) 895, Ss.7172; 1993) cx287, 6:1; cubSOfiss 284210994 
Ex. Sess., c. 24, s. 14(c); 2004-183, s. 1; 2004-203, s. 1.) 


Effect of Amendments. — Session Laws 
2004-183, s. 1, effective August 10, 2004, in 
subsection (a), substituted “is” for “shall be” 
preceding “unlawful,” deleted “a” following “un- 
less,” inserted “: (i) a” preceding “license or 
permit,” substituted “is” for “therefor has” pre- 
ceding “first,” deleted “been” preceding “ob- 
tained,” inserted “under this Article” preceding 
“by the purchaser,” substituted “the” for “that” 
preceding “purchaser,” and added “; or (ii) a 


valid North Carolina concealed handgun per- 
mit is held under Article 54B of this Chapter by 
the purchaser or receiver who must be a resi- 
dent of the State at the time of the purchase” at 
the end; and substituted “is” for “shall be” two 
times in the paragraph following subsection (a). 

Session Laws 2004-203, s. 1, effective August 
17, 2004, in subdivision (c)(3), substituted “de- 
vice” for “devise” and “that” for “which.” 


ARTICLE 54A. 
The Felony Firearms Act. 


§ 14-415.1. Possession of firearms, etc., by felon prohib- 
ited. 


(a) It shall be unlawful for any person who has been convicted of a felony to 
purchase, own, possess, or have in his custody, care, or control any firearm or 
any weapon of mass death and destruction as defined in G.S. 14-288.8(c). For 
the purposes of this section, a firearm is (i) any weapon, including a starter 
gun, which will or is designed to or may readily be converted to expel a 
projectile by the action of an explosive, or its frame or receiver, or (ii) any 
firearm muffler or firearm silencer. 

Every person violating the provisions of this section shall be punished as a 
Class G felon. 

(b) Prior convictions which cause disentitlement under this section shall 
only include: 

(1) Felony convictions in North Carolina that occur before, on, or after 
December 1, 1995; and 

(2) Repealed by Session Laws 1995, c. 487, s. 3, effective December 1, 
1995, 

(3) Violations of criminal laws of other states or of the United States that 
occur before, on, or after December 1, 1995, and that are substantially 
similar to the crimes covered in subdivision (1) which are punishable 
where committed by imprisonment for a term exceeding one year. 

When a person is charged under this section, records of prior convictions of any 
offense, whether in the courts of this State, or in the courts of any other state 
or of the United States, shall be admissible in evidence for the purpose of 
proving a violation of this section. The term “conviction” is defined as a final 
judgment in any case in which felony punishment, or imprisonment for a term 
exceeding one year, as the case may be, is permissible, without regard to the 
plea entered or to the sentence imposed. A judgment of a conviction of the 
defendant or a plea of guilty by the defendant to such an offense certified to a 
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superior court of this State from the custodian of records of any state or federal 
court shall be prima facie evidence of the facts so certified. 

(c) The indictment charging the defendant under the terms of this section 
shall be separate from any indictment charging him with other offenses related 
to or giving rise to a charge under this section. An indictment which charges 
the person with violation of this section must set forth the date that the prior 
offense was committed, the type of offense and the penalty therefor, and the 
date that the defendant was convicted or plead guilty to such offense, the 
identity of the court in which the conviction or plea of guilty took place and the 
verdict and judgment rendered therein. (1971, c. 954, s. 1; 1973, c. 1196; 1975, 
c. 870, ss. 1, 2; 1977, c. 1105, ss. 1, 2; 1979, c. 760, s. 5; 1979, 2nd Sess., c. 1316, 
s. 47; 1981, c. 63, s. 1; c. 179, s. 14; 1989, c. 770, s. 3; 19938, c. 539, s. 1245; 1994, 
Ex. Sess., c. 24, s. 14(c); 1995, c. 487, s. 3; c. 507, s. 19.5(k); 2004-186, s. 14.1.) 


Editor’s Note. — Session Laws 2004-186, s. 
14.2, provides that prosecutions for offenses 
committed before August 12, 2004, are not 
abated or affected by this act [Session Laws 
2004-186], and the statutory provisions that 
would be applicable but for this act [Session 


Laws 2004-186] remain applicable to those 
prosecutions. 

Effect of Amendments. — Session Laws 
2004-186, s. 14.1, effective December 1, 2004, 
and applicable to offenses committed on or after 
that date, rewrote subsection (a). 


CASE NOTES 


Five-Year Period. — 

The current language of G.S. 14-415.1 which 
contains no time bar for the charge; defendant’s 
conviction of possession of a firearm by a con- 
victed felon was not improper although the 
possession of a firearm occurred more than five 
years after the previous conviction. State v. 
Gaither, 161 N.C. App. 96, 587 S.E.2d 505, 2003 
N.C. App. LEXIS 1996 (2003), cert. denied, 358 
N.C. 157, 593 S.E.2d 83 (2004). 

Operability of Gun. — 

Operability of a firearm is not an essential 
element of the charge of possession of a firearm 
by a felon, G.S. 14-415.1, nor is it an affirmative 
defense. State v. McCree, 160 N.C. App. 200, 
584 S.E.2d 861, 2003 N.C. App. LEXIS 1727 
(2003). 

Evidence of Prior Conviction. — 

Where defendant’s prior convictions for pos- 
session of cocaine were defined by G.S. 90- 
95(d)(2) as misdemeanors punishable as felo- 
nies, they could not support the charges of 
possession of a firearm by a felon and being a 
habitual felon under G.S. 14-415.1 and GS. 
14-7.1. State v. Sneed, 161 N.C. App. 331, 588 
S.E.2d 74, 2003 N.C. App. LEXIS 2050 (2003). 

Evidence Was Sufficient to Find Con- 
structive Possession. — Trial court correctly 
denied defendant’s motions to dismiss and sub- 
mitted the charge of possession of a firearm by 
a felon to the jury as the evidence was sufficient 
to raise a jury question regarding defendant’s 
possession of the gun; defendant jointly owned 
the car with his girlfriend and had been the sole 
driver of the car the entire day of the robbery, 
and the State’s evidence indicated that the gun 
could readily be seen when the driver’s door 


was opened, suggesting that defendant must 
have known of the presence of the gun. State v. 
Clark, 159 N.C. App. 520, 583 S.E.2d 680, 2003 
N.C. App. LEXIS 1491 (2008). 

Conviction Upheld. — Defendant’s convic- 
tion of robbery with a firearm, G.S. 14-87, and 
possession of a handgun by a felon, G.S. 14- 
415.1, was affirmed; the trial court did not err 
in admitting the in-court and out-of-court iden- 
tification by a store clerk of defendant as the 
perpetrator of a robbery. The State presented a 
sufficient foundation for the admission of a 
videotape of the robbery into evidence. State v. 
Lawson, 159 N.C. App. 534, 583 S.E.2d 354, 
2003 N.C. App. LEXIS 1495 (2003). 

Ineffective Assistance of Counsel Not 
Found. — Defendant’s conviction of robbery 
with a firearm, G.S. 14-87, and possession of a 
handgun by a felon, G.S. 14-415.1, was af- 
firmed; defendant did not receive ineffective 
assistance of counsel pursuant to the test in 
G.S. 15A-1443(a), as counsel did not err in 
failing to object to the identification of defen- 
dant, or to the introduction of a videotape of the 
robbery, based on a legitimate trial strategy. 
State v. Lawson, 159 N.C. App. 534, 583 S.E.2d 
354, 2003 N.C. App. LEXIS 1495 (2003). 

Evidence Held Sufficient to Prove Pos- 
session. — Evidence that (1) shortly after a 
shooting incident a witness saw defendant 
jumping over a fence into her back yard, near a 
shed where a rifle was found; (2) a garbage bag 
defendant was carrying had firearm discharge 
residue in it; and (3) holes in the bag were 
consistent with the discharge of a firearm from 
inside the bag, was sufficient to prove that 
defendant, a convicted felon, possessed a fire- 
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arm in violation of G.S. 14-415.1(a). State v. 
Glasco, 160 N.C. App. 150, 585 S.E.2d 257, 
2003 N.C. App. LEXIS 1729 (2003), cert. de- 
nied, 357 N.C. 580, 589 S.E.2d 356 (2003). 

No Double Jeopardy Violation. — That a 
cocaine possession offense was used to support 
both an underlying substantive felony (the 
“felon” portion of the offense of “felon in posses- 
sion of a firearm”) and a habitual felon indict- 
ment did not subject defendant to double jeop- 
ardy. State v. Glasco, 160 N.C. App. 150, 585 
S.E.2d 257, 2003 N.C. App. LEXIS 1729 (2003), 
cert. denied, 357 N.C. 580, 589 S.E.2d 356 


(2003). 
Evidence Sufficient to Establish Posses- 
sion. — Evidence was sufficient to establish 


defendant’s possession of the gun found under 
his jacket. Because defendant acknowledged 
his possession of the gun in his written state- 
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ment to the police, it effectively disposed of his 
argument that there was no evidence of posses- 
sion. State v. Jones, 161 N.C. App. 615, 589 
S.E.2d 374, 2003 N.C. App. LEXIS 2264 (2003). 

Defendant’s motion to dismiss was properly 
denied because the evidence was sufficient to 
establish defendant’s possession of the gun 
found under his jacket. Because defendant ac- 
knowledged his possession of the gun in his 
written statement to the police, it effectively 
disposed of his argument that there was no 
evidence of possession. State v. Jones, 161 N.C. 
App. 615, 589 S.E.2d 374, 2003 N.C. App. 
LEXIS 2264 (2003). 

Cited in State v. Carter, 357 N.C. 345, 584 
S.E.2d 792, 2003 N.C. LEXIS 832 (2003); State 
v. White, 162 N.C. App. 183, 590 S.E.2d 448, 
2004 N.C. App. LEXIS 111 (2004). 


ARTICLE 5D4B. 


Concealed Handgun Permit. 


§ 14-415.11. Permit to carry concealed handgun; scope of 


permit. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 14-415.12. Criteria to qualify for the issuance of a per- 


mit. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 14-415.13. Application for a permit; fingerprints. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 
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§ 14-415.14. Application form to be provided by sheriff; 
information to be included in application 
form. 


CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 14-415.15. Issuance or denial of permit. 
CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 14-415.16. Renewal of permit. 
CASE NOTES 


Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 
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Chapter 15. 


Criminal Procedure. 


Article 19. 
Execution. 


Sec. 

15-190. Person or persons to be designated by 
warden to execute sentence; su- 
pervision of execution; who shall 
be present. 


ARTICLE 2. 


Record and Disposition of Seized, etc., Articles. 


§ 15-11.1. Seizure, custody and disposition of articles; ex- 


ceptions. 


CASE NOTES 


Application of Federal Law. — In a pro- 
ceeding under G.S. 15-11.1(b1), seeking the 
destruction of weapons seized from a defen- 
dant’s house in the execution of a search war- 
rant, it was not error for the trial court to apply 
the federal law contained in 18 U.S.C.S. 
§ 922(d)(3), prohibiting the transfer of a 
weapon to an unlawful user of a controlled 
substance, or in 18 U.S.C.S. § 922(g)(3), pro- 
hibiting an unlawful user of a controlled sub- 
stance from receiving a firearm, as the trial 
court could not issue an order which would 
place it or defendant in violation of federal law. 
State v. Oaks, — N.C. App. —, 594 S.E.2d 788, 
2004 N.C. App. LEXIS 578 (2004). 

Substitute Evidence. — State’s failure to 
present the actual money seized from defen- 
dant did not prejudice defendant because the 
jury was able to consider substitute evidence. 
State v. Davis, 160 N.C. App. 693, 586 S.E.2d 
804, 2003 N.C. App. LEXIS 1909 (2003). 

A trial court could not base a finding 
that a defendant’s spouse was an unlawful 
user of a controlled substance on her 10 
and 14-year-old convictions for marijuana 
possession; 18 U.S.C.S. § 922(d)(3), prohibits 
the transfer of firearms to an unlawful user of a 
controlled substance where the possession of a 
firearm is concurrent with habitual drug use. 
State v. Oaks, — N.C. App. —, 594 S.E.2d 788, 
2004 N.C. App. LEXIS 578 (2004). 

Order to Destroy Firearms Held Proper. 
— Trial court’s order directing that weapons 


seized from defendant’s residence upon the ex- 
ecution of a search warrant be destroyed was 
proper, under G.S. 15-11.1(b1), because (1) a 
deputy sheriff testified that defendant said de- 
fendant and his wife used marijuana about 
every other day, (2) under 18 U.S.CS. 
§ 922(d)(3), the trial court could not dispose of 
the weapons to an unlawful user of controlled 
substances, (3) under 18 U.S.C.S. § 922(g)(3), 
defendant, as an unlawful user of controlled 
substances, could not receive the weapons, and 
(4) under G.S. 15-11.1(b1)(2), the trial court 
could only return the weapons to defendant if 
he was not otherwise ineligible to possess them. 
State v. Oaks, — N.C. App. —, 594 S.E.2d 788, 
2004 N.C. App. LEXIS 578 (2004). 

Order to Destroy Firearms Held Im- 
proper. — When an officer testified that defen- 
dant admitted that he and his wife used mari- 
juana about every other day, that statement 
was hearsay as to defendant’s wife, under G.S. 
8C-1, N.C. R. Evid. 801(c), and could not be 
used as the basis for the trial court’s finding 
that she was an unlawful user of controlled 
substances; thus, the trial court’s order direct- 
ing the destruction of her firearms, under G.S. 
15-11.1(b1), based on this finding, was an abuse 
of discretion, because the wife was given no 
opportunity to contest the statement, nor was 
she represented by counsel at the time the 
testimony containing it was received. State v. 
Oaks, — N.C. App. —, 594 S.E.2d 788, 2004 
N.C. App. LEXIS 578 (2004). 
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ARTICLE 13. 


Venue. 


§ 15-131. Assault in this State, death in another. 


CASE NOTES 


Sufficient Acts or Omissions to Sustain 
Venue Choice. — Venue was proper because 
there were sufficient acts or omissions, includ- 
ing telephone conversations between defendant 
and the child victim’s mother, constituting part 


of the offense of involuntary manslaughter 
within the county. State v. Perry, 159 N.C. App. 
30, 582 S.E.2d 708, 2003 N.C. App. LEXIS 1435 
(2003). 


§ 15-132. Person in this State injuring one in another. 


CASE NOTES 


Sufficient Acts or Omissions to Sustain 
Venue Choice. — Venue was proper because 
there were sufficient acts or omissions, includ- 
ing telephone conversations between defendant 
and the child victim’s mother, constituting part 


of the offense of involuntary manslaughter 
within the county. State v. Perry, 159 N.C. App. 
30, 582 S.E.2d 708, 2003 N.C. App. LEXIS 1435 
(2003). 


ARTICLE 15. 


Indictment. 


§ 15-144. Essentials of bill for homicide. 


CASE NOTES 


Short-Form Murder Indictment Com- 
plied with Statutory Requirements. — 

The Supreme Court of North Carolina has 
consistently held that the short-form indict- 
ment is sufficient to charge a defendant with 
first-degree murder. The short-form murder 
indictment authorized by G.S. 15-144 gives a 
defendant notice that he is charged with first- 
degree murder and that the maximum penalty 
to which he could be subject is death. State v. 
Coleman, 161 N.C. App. 224, 587 S.E.2d 889, 
2003 N.C. App. LEXIS 2039 (2003). 

Indictment in form prescribed by this 
section is sufficient. 

Short-form indictment expressly alleging 
murder in the first-degree met the require- 
ments of G.S. 15-144. State v. Maske, 358 N.C. 
40, 591 S.E.2d 521, 2004 N.C. LEXIS 18 (2004). 

Defendant’s “short-form” first degree 


murder indictment complied with the 
state and federal Constitutions, etc. 

Short form indictment was sufficient to 
charge defendant with first-degree murder. 
State v. Allen, 162 N.C. App. 587, 592 S.E.2d 31, 
2004 N.C. App. LEXIS 246 (2004). 

Trial court did not err by trying defendant 
under the short form bills of indictment issued 
in a two count first-degree murder case because 
the indictment provided the defendant with 
sufficient notice of the charges against him. 
State v. Squires, 357 N.C. 529, 591 S.E.2d 837, 
2003 N.C. LEXIS 1265 (2003). 

Cited in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003); State v. Reynolds, 160 N.C. App. 
579, 586 S.E.2d 798, 2003 N.C. App. LEXIS 
1835 (2003); State v. Roache, 358 N.C. 243, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 
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§ 15-144.1. Essentials of bill for rape. 


CASE NOTES 


But Is Constitutional. — 

Defendant’s short-form indictment charging 
attempted first-degree rape was proper because 
North Carolina had consistently upheld the 
constitutionality of the use of the short-form 
indictment in rape cases as prescribed by the 
statute. State v. Owen, 159 N.C. App. 204, 582 
S.E.2d 689, 2003 N.C. App. LEXIS 1443 (2003). 


Cited in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003); State v. Wiggins, 161 N.C. App. 
583, 589 S.E.2d 402, 2003 N.C. App. LEXIS 
2263 (2003), cert. denied, 358 N.C. 241, 594 
S.E.2d 34 (2004). 


§ 15-144.2. Essentials of bill for sex offense. 


CASE NOTES 


Indictment Insufficient to Charge First- 
Degree Sexual Offense. — Sexual offense 
indictments were fatally defective because they 
cited one statute, but defendant was tried, 
convicted, and sentenced under another stat- 
ute, and the averments were insufficient to 
satisfy all of the elements contained in either 
statute; while the indictments (1) alleged that 
each victim was a child under age 13, (2) named 
each child, and (3) averred that defendant “did 
engage in a sex act” with each, under the very 
narrow circumstances presented, the use of 


“short-form” language authorized under G.S. 
15-144.2(b) was not sufficient to cure the fatal 
defects. State v. Miller, 159 N.C. App. 608, 583 
S.E.2d 620, 2003 N.C. App. LEXIS 1538 (2003), 
aff’d, 358 N.C. 133, 591 S.E.2d 520 (2004). 

Cited in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003); State v. Wiggins, 161 N.C. App. 
583, 589 S.E.2d 402, 2003 N.C. App. LEXIS 
2263 (2003), cert. denied, 358 N.C. 241, 594 
S.E.2d 34 (2004). 


§ 15-153. Bill or warrant not quashed for informality. 


CASE NOTES 


II. Form and Sufficiency of Indictments and Warrants. 


A. In General. 


Il. FORM AND SUFFICIENCY OF 
INDICTMENTS AND 
WARRANTS. 


A. In General. 


Aggravators Not Required to Be Alleged 
in Short-Form Indictment. — State-court 


murder indictments are not required to allege 
the aggravating circumstances to be presented 
against capital defendants. State v. Hunt, 357 
N.C. 257, 582 S.H.2d 593, 2003 N.C. LEXIS 746 
(2003), cert. denied, 539 U.S. 985, 1245S. Ct. 44, 
156 L. Ed. 2d 702 (2003). 


§ 15-155. Defects which do not vitiate. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Short-form Indictment Held Sufficient. 
—  Short-form indictment expressly alleging 


murder in the first-degree met the require- 
ments of G.S. 15-155. State v. Maske, 358 N.C. 
40, 591 S.E.2d 521, 2004 N.C. LEXIS 18 (2004). 


242 


§15-173 


CRIMINAL PROCEDURE 


§15-173 


ARTICLE 17. 


Trial in Superior Court. 


§ 15-173. Demurrer to the evidence. 


CASE NOTES 


I. General Consideration. 
V. Denial of Motion. 
A. In General. 


I. GENERAL CONSIDERATION. 


Motion Sustained Where Variance Fatal. 

Even in child sexual abuse cases, a variance 
as to time becomes material and of the essence 
when it deprives a defendant of an opportunity 
to adequately present his defense; while time 
variances do not always prejudice a defendant 
so as to require dismissal, even when an alibi is 
involved, when the defendant relies on the date 
set forth in the indictment, but the State’s 
evidence substantially varies to the prejudice of 
defendant’s alibi defense, the interests of jus- 
tice and fair play require that the defendant’s 
motion for dismissal be granted. In a child 
abuse case where the State’s proof failed to 
show that alleged abuse occurred on the dates 
in the indictment, where the defendant had 
relied on those dates in building his alibi de- 
fense, and where all the evidence presented at 
trial went to sexual encounters over a period of 
years that ended a significant period of time 
prior to the dates listed in the indictment, 
defendant’s motion to dismiss should have been 
granted, and defendant’s conviction was re- 
versed on appeal. State v. Custis, 162 N.C. App. 
715, 591 S.E.2d 895, 2004 N.C. App. LEXIS 245 
(2004). 

Applied in State v. Shepherd, — N.C. App. 
—, 594 S.E.2d 439, 2004 N.C. App. LEXIS 581 
(2004). 


V. DENIAL OF MOTION. 
A. In General. 


When Motion Denied. — 

Trial court did not err in not dismissing the 
charges of assault with a deadly weapon with 
intent to kill, as the evidence was sufficient to 
show that defendant intended to kill the man 


that defendant fired his semi-automatic gun at 
five times in rapid succession; however, four of 
the five charges should have been dismissed 
since the evidence only showed one assault, not 
five assaults. State v. Maddox, 159 N.C. App. 
127, 583 S.E.2d 601, 2003 N.C. App. LEXIS 
1438 (2003). 

Denial of Motion Held Proper. — Motion 
to dismiss the charge of attempted first-degree 
murder was properly denied because the evi- 
dence was sufficient to support a conclusion 
that defendant acted with premeditation and 
deliberation. There was no provocation by the 
police officer, defendant fired multiple shots 
within a fairly close range towards the officer, 
which required separate pulls of the trigger, 
and defendant’s own words demonstrated his 
intent to kill. State v. Mack, 161 N.C. App. 595, 
589 S.E.2d 168, 2003 N.C. App. LEXIS 2253 
(2003). 

Trial court did not err in denying defendant’s 
motion to dismiss the charges because, al- 
though defendant’s actions while driving were 
not impaired by alcohol, they were still suffi- 
cient to establish the culpable negligence 
needed to support both involuntary man- 
slaughter and assault with a deadly weapon 
inflicting serious injury. A witness noticed inap- 
propriate driving by both defendant and the 
decedent prior to their vehicles approaching a 
sharp curve, as they approached the curve, 
defendant attempted to pass the decedent and 
the witness despite having no visibility around 
the curve, and defendant’s attempt to pass the 
vehicles at that particular time was in blatant 
disregard of safety concerns associated with 
that portion of the highway and a violation of 
G.S. 20-150. State v. Wade, 161 N.C. App. 686, 
589 S.E.2d 379, 2003 N.C. App. LEXIS 2268 
(2003), cert. denied, 358 N.C. 241, 594 S.E.2d 
33 (2004). 
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ARTICLE 19. 


Execution. 


§ 15-187. Death by administration of lethal drugs. 
CASE NOTES 


Method of Execution. — Stay of execution chemicals to an ultrashort-acting barbiturate 
was lifted where the word “only” in the relevant combined with a chemical paralytic agent. 
statute limited the method of execution to le- State v. Hunt, 357 N.C. 454, 591 S.E.2d 502, 
thal injection but did not limit the drugs or 2003 N.C. LEXIS 1136 (2003). 


§ 15-188. Manner and place of execution. 
CASE NOTES 


Method of Execution. — Stay of execution chemicals to an ultrashort-acting barbiturate 
was lifted where the word “only” in the relevant combined with a chemical paralytic agent. 
statute limited the method of execution to le- State v. Hunt, 357 N.C. 454, 591 S.E.2d 502, 
thal injection but did not limit the drugs or 2003 N.C. LEXIS 1136 (2003). 


§ 15-190. Person or persons to be designated by warden to 
execute sentence; supervision of execution; 
who shall be present. 


Some guard or guards or other reliable person or persons to be named and 
designated by the warden from time to time shall cause the person, convict or 
felon against whom the death sentence has been so pronounced to be executed 
as provided by this Article and all amendments thereto. The execution shall be 
under the general supervision and control of the warden of the penitentiary, 
who shall from time to time, in writing, name and designate the guard or 
guards or other reliable person or persons who shall cause the person, convict 
or felon against whom the death sentence has been pronounced to be executed 
as provided by this Article and all amendments thereto. At such execution 
there shall be present the warden or deputy warden or some person designated 
by the warden in the warden’s place, and the surgeon or physician of the 
penitentiary. Four respectable citizens, two members of the victim’s family, the 
counsel and any relatives of such person, convict or felon and a minister or 
member of the clergy or religious leader of the person’s choosing may be 
present if they so desire. The identities, including the names, residential 
addresses, residential telephone numbers, and social security numbers, of 
witnesses or persons designated to carry out the execution shall be confidential 
and exempted from Chapter 132 of the General Statutes and are not subject to 
discovery or introduction as evidence in any proceeding. The Senior Resident 
Superior Court Judge for Wake County may order disclosure of names made 
confidential by this section after making findings that support a conclusion 
that disclosure is necessary to a proper administration of justice. (1909, c. 443, 
s. 4; C.S., s. 4660; 1925, c. 123; 1935, c. 294, s.. 3; 1983, c. 678,.s: 37 1997-70,s, 
1; 2004-124, s. 17.6A; 2004-199, s. 52; 2004-2038, s. 22.) 


Editor’s Note. — Session Laws 2004-124, s. Session Laws 2004-124, s. 33.5, contains a 
1.2, provides: “This act shall be known as the _ severability clause. 
‘Current Operations and Capital Improve- Session Laws 2004-203, s. 22 added two sen- 
ments Appropriations Act of 2004’.” tences at the end of the section. However, 
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Session Laws 2004-199, s. 52 provided that if s. 22, have not been implemented. 

Session Laws 2004-124, s. 17.6A becomes law, Effect of Amendments. — Session Laws 
Session Laws 2004-203, s. 22 is repealed. 2004-124,s. 17.6A, effective July 1, 2004, added 
Therefore, the amendments made by 2004-203, the last two sentences. 


ARTICLE 19A. 
Credits against the Service of Sentences and for Attainment of 
Prison Privileges. 
§ 15-196.4. Procedures for judicial award. 
CASE NOTES 


Remand Necessary Where no Credit was given for the time that defendant was in 
Given. — After defendant’s probation was re- _ custody. State v. Hooper, 158 N.C. App. 654, 582 
voked, the case was remanded to a district S.E.2d 331, 2003 N.C. App. LEXIS 1223 (2003). 
court for further proceedings because no credit 


ARTICLE 20. 


Suspension of Sentence and Probation. 


§ 15-204. Assignment, compensation and oath of proba- 
tion officers. 


CASE NOTES 


Immunity. — Pursuant to the terms of G.S. Cartwright, 160 N.C. App. 73, 584 S.E.2d 341, 
15-204 and G.S. 205, a probation officer was a 2003 N.C. App. LEXIS 1674 (2003), cert. de- 
public official, who could not be held liable for nied, 357 N.C. 658, 590 S.E.2d 268 (2003). 
negligence in an individual capacity. Lambert v. 


§ 15-205. Duties and powers of the probation officers. 
CASE NOTES 


Immunity. — Pursuant to the terms of G.S. Cartwright, 160 N.C. App. 73, 584 S.E.2d 341, 
15-204 and G.S. 205, a probation officer was a 2003 N.C. App. LEXIS 1674 (2003), cert. de- 
public official, who could not be held liable for nied, 357 N.C. 658, 590 S.E.2d 268 (2003). 
negligence in an individual capacity. Lambert v. 


245 


2004 INTERIM SUPPLEMENT 


Chapter 15A. 


Criminal Procedure Act 


SUBCHAPTER I. GENERAL. 
Article 5. 


Expunction of Records. 


Sec. 

15A-145. Expunction of records for first offend- 
ers under the age of 18 at the time 
of conviction of misdemeanor; ex- 
punction of certain other misde- 
meanors. 


SUBCHAPTER III. CRIMINAL PROCESS. 
Article 17. 


Criminal Process. 


15A-304. Warrant for arrest. 
SUBCHAPTER IV. ARREST. 
Article 20. 


Arrest. 
15A-401. Arrest by law-enforcement officer. 


SUBCHAPTER V. CUSTODY. 
Article 23. 


Police Processing and Duties upon 
Arrest. 


15A-501. Police processing and duties upon 
arrest generally. 


SUBCHAPTER IX. PRETRIAL 
PROCEDURE. 


Article 48. 


Discovery in the Superior Court. 


15A-902. Discovery procedure. 

15A-9038. Disclosure of evidence by the State — 
Information subject to disclosure. 

15A-904. Disclosure by the State — Certain 
information not subject to disclo- 
sure. 


Sec. 

15A-905. Disclosure of evidence by the defen- 
dant — Information subject to dis- 
closure. 

15A-907. Continuing duty to disclose. 

15A-908. Regulation of discovery — Protective 
orders. 

15A-910. Regulation of discovery — Failure to 
comply. 


Article 52. 


Motions Practice. 


15A-959. Notice of defense of insanity; pretrial 
determination of insanity. 


SUBCHAPTER XIII. DISPOSITION OF 
DEFENDANTS. 


Article 81B. 


Structured Sentencing of Persons 
Convicted of Crimes. 


15A-1340.11. Definitions. 

15A-1340.16. Aggravated and mitigated sen- 
tences. 

15A-1340.16D. Enhanced sentence if defen- 
dant is convicted of manufacture 
of methamphetamine and the of- 
fense resulted in serious injury to 
a law enforcement officer, proba- 
tion officer, parole officer, emer- 
gency medical services employee, 
or a firefighter. 


Article 82. 


Probation. 


15A-1343. Conditions of probation. 


Article 86. 


Reports of Dispositions of Criminal 
Cases. 


15A-1382.1. Reports of disposition; domestic 
violence; sentencing. 


246 


§15A-101 CRIMINAL PROCEDURE ACT §15A-145 
SUBCHAPTER I. GENERAL. 


ARTICLE 1. 


Definitions and General Provisions. 


§ 15A-101. Definitions. 
CASE NOTES 


Imposition of Judgment on Prayer for judgment on defendant’s prayer for judgment. 
Judgment Necessary for Appeal. — Appel- State v. Escoto, 162 N.C. App. 419, 590 S.E.2d 
late court was unable to address defendant’s 898, 2004 N.C. App. LEXIS 181 (2004), cert. 


assignments of error for armed robbery convic- denied, 358 N.C. 378, 598 S.E.2d 138 (2004). 
tions because the trial court never imposed 


ARTICLE 5. 


Expunction of Records. 


§ 15A-145. Expunction of records for first offenders under 
the age of 18 at the time of conviction of 
misdemeanor; expunction of certain other 
misdemeanors. 


(a) Whenever any person who has (i) not yet attained the age of 18 years and 
has not previously been convicted of any felony, or misdemeanor other than a 
traffic violation, under the laws of the United States, the laws of this State or 
any other state, pleads guilty to or is guilty of a misdemeanor other than a 
traffic violation, or (ii) not yet attained the age of 21 years and has not 
previously been convicted of any felony, or misdemeanor other than a traffic 
violation, under the laws of the United States, the laws of this State or any 
other state, pleads guilty to or is guilty of a misdemeanor possession of alcohol 
pursuant to G.S. 18B-302(b)(1), he may file a petition in the court where he was 
convicted for expunction of the misdemeanor from his criminal record. The 
petition cannot be filed earlier than two years after the date of the conviction 
or any period of probation, whichever occurs later, and the petition shall 
contain, but not be limited to, the following: 

(1) An affidavit by the petitioner that he has been of good behavior for the 
two-year period since the date of conviction of the misdemeanor in 
question and has not been convicted of any felony, or misdemeanor 
other than a traffic violation, under the laws of the United States or 
the laws of this State or any other state. 

(2) Verified affidavits of two persons who are not related to the petitioner 
or to each other by blood or marriage, that they know the character 
and reputation of the petitioner in the community in which he lives 
and that his character and reputation are good. 

(3) A statement that the petition is a motion in the cause in the case 
wherein the petitioner was convicted. 

(4) Affidavits of the clerk of superior court, chief of police, where appro- 
priate, and sheriff of the county in which the petitioner was convicted 
and, if different, the county of which the petitioner is a resident, 
showing that the petitioner has not been convicted of a felony or 
misdemeanor other than a traffic violation under the laws of this 
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State at any time prior to the conviction for the misdemeanor in 
question or during the two-year period following that conviction. 

(5) An affidavit by the petitioner that no restitution orders or civil 
judgments representing amounts ordered for restitution entered 
against him are outstanding. 

The petition shall be served upon the district attorney of the court wherein 
the case was tried resulting in conviction. The district attorney shall have 10 
days thereafter in which to file any objection thereto and shall be duly notified 
as to the date of the hearing of the petition. 

The judge to whom the petition is presented is authorized to call upon a 
probation officer for any additional investigation or verification of the petition- 
er’s conduct during the two-year period that he deems desirable. 

(b) Ifthe court, after hearing, finds that the petitioner had remained of good 
behavior and been free of conviction of any felony or misdemeanor, other than 
a traffic violation, for two years from the date of conviction of the misdemeanor 
in question, the petitioner has no outstanding restitution orders or civil 
judgments representing amounts ordered for restitution entered against him, 
and (i) petitioner was not 18 years old at the time of the conviction in question, 
or (ii) petitioner was not 21 years old at the time of the conviction of possession 
of alcohol pursuant to G.S. 18B-302(b)(1), it shall order that such person be 
restored, in the contemplation of the law, to the status he occupied before such 
arrest or indictment or information. No person as to whom such order has been 
entered shall be held thereafter under any provision of any laws to be guilty of 
perjury or otherwise giving a false statement by reason of his failure to recite 
or acknowledge such arrest, or indictment, information, or trial, or response to 
any inquiry made of him for any purpose. 

(c) The court shall also order that the said misdemeanor conviction be 
expunged from the records of the court, and direct all law-enforcement 
agencies bearing record of the same to expunge their records of the conviction. 
The clerk shall forward a certified copy of the order to the sheriff, chief of 
police, or other arresting agency. The sheriff, chief or head of such other 
arresting agency shall then transmit the copy of the order with a form supplied 
by the State Bureau of Investigation to the State Bureau of Investigation, and 
the State Bureau of Investigation shall forward the order to the Federal 
Bureau of Investigation. 

(d) The clerk of superior court in each county in North Carolina shall, as 
soon as practicable after each term of court in his county, file with the 
Administrative Office of the Courts, the names of those persons granted a 
discharge under the provisions of this section, and the Administrative Office of 
the Courts shall maintain a confidential file containing the names of persons 
granted conditional discharges. The information contained in such file shall be 
disclosed only to judges of the General Court of Justice of North Carolina for 
the purpose of ascertaining whether any person charged with an offense has 
been previously granted a discharge. 

(e) A person who files a petition for expunction of a criminal record under 
this section must pay the clerk of superior court a fee of sixty-five dollars 
($65.00) at the time the petition is filed. Fees collected under this subsection 
shall be deposited in the General Fund. This subsection does not apply to 
petitions filed by an indigent. (1973, c. 47, s. 2; c. 748; 1975, c. 650, s. 5; 1977, 
c. 642, s. 1; c. 699, ss. 1, 2; 1979, c. 431, ss. 1, 2; 1985, c. 636, s. 1; 1999-406, s. 
8; 2002-126, ss. 29A.5(a), (b); 2004-133, s. 1.) 


Effect of Amendments. — expunction filed on or after that date, inserted 
Session Laws 2004-133, s. 1, effective Sep- subdivision (a)(5); and inserted “the petitioner 
tember 1, 2004, and applicable to petitions for has no outstanding restitution orders or civil 
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judgments representing amounts ordered for 
restitution entered against him” in the first 


sentence of subsection (b). 


CRIMINAL PROCEDURE ACT 


§15A-246 


SUBCHAPTER Il. LAW-ENFORCEMENT AND 
INVESTIGATIVE PROCEDURES. 


ARTICLE 9. 


Search and Seizure by Consent. 


§ 15A-221. General authorization; definition of “consent”. 


CASE NOTES 


~ 


Defendant’s Non-Verbal Response Was 
Valid Consent. — For purposes of G.S. 15A- 
221(b), defendants nonverbal response after a 
detective knocked on the hotel room door, made 
defendant aware that the detective was a police 


officer, engaged in conversation, and asked to 
come in, constituted valid consent for the detec- 
tive and another officer to enter the hotel room. 
State v. Harper, 158 N.C. App. 595, 582 S.E.2d 
62, 2003 N.C. App. LEXIS 1278 (2003). 


ARTICLE 11. 


Search Warrants. 


§ 15A-242. Items subject to seizure under a search war- 


rant. 


CASE NOTES 


Nontestimonial Identification Evidence. 

Trial court did not err in denying defendant’s 
motion to suppress, as probable cause existed 
to seize videotapes from his bedroom closet that 
police discovered during a search of his resi- 
dence after a confidential informant told police 
that drug offenses were occurring at defen- 


dant’s residence; defendant admitted that he 
was pictured on the videotape having sex with 
women and the videotapes tended to show that 
defendant was in control of the residence where 
the evidence of criminal offenses was found. 
State v. Adams, 159 N.C. App. 676, 583 S.E.2d 
689, 2003 N.C. App. LEXIS 1513 (2003), appeal 
dismissed, 357 N.C. 659, 590 S.E.2d 272 (2003). 


§ 15A-246. Form and content of the search warrant. 


CASE NOTES 


Incorporation of Affidavit by Reference. 

Anticipatory search warrant sufficiently in- 
corporated by reference the attached affidavit 
that clearly identified the triggering event for 
execution of the warrant, which was any at- 
tempt to deliver the subject package suspected 
of containing illegal drugs. The warrant and 
incorporated affidavit could be read together to 
provide the specificity and particularity re- 
quired under the United States and North 
Carolina Constitutions and G.S. 15A-246. State 


v. Carrillo, — N.C. App. —, 595 S.E.2d 219, 
2004 N.C. App. LEXIS 707 (2004). 
Description of Premises Held Sufficient. 
Trial court properly denied defendant’s mo- 
tion to suppress evidence pursuant to G.S. 
15A-972 in a prosecution on drug charges, as an 
anticipatory search warrant under which the 
evidence in question was seized complied with 
state requirements for such a warrant, and 
G.S. 15A-246(4) did not require that the ad- 
dress listed in the warrant be listed in a city 
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directory. State v. Phillips, 160 N.C. App. 549, 
586 S.E.2d 540, 2003 N.C. App. LEXIS 1832 
(2003). 


2004 INTERIM SUPPLEMENT 


§15A-291 


ARTICLE 13. 
DNA Database and Databank. 


§ 15A-266.2. Definitions. 


Editor’s Note. — Session Laws 2004, c. 124, 
s. 15.2.(a), provides: “Of the funds appropriated 
to the Department of Justice in this act, the 
sum of two hundred fifty thousand dollars 
($250,000) shall be used to contract with pri- 
vate entities to reduce the backlog of rape kits 
in storage in local law enforcement agencies as 
of July 1, 2004. The Department shall contract 


with private entities to analyze bodily fluids, 
DNA evidence, as “DNA” is defined in GS. 
15A-266.2, or both, from rape kits that are 
evidence in cases in which a suspect has not 
been identified. In addition to the funds appro- 
priated, the Department shall maximize the 
use of federal grant funds to expedite the elim- 
ination of the backlog.” 


ARTICLE 16. 


Electronic Surveillance. 


§ 15A-286. Definitions. 


CASE NOTES 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112, 2004 N.C. LEXIS 312 
(2004). 


§ 15A-287. Interception and disclosure of wire, oral, or 
electronic communications prohibited. 


CASE NOTES 


Defendants’ Motion to Dismiss Properly 
Denied. — Court of Appeals of North Carolina 
held that Congress abrogated the State’s right 
to claim sovereignty immunity when it 
amended 18 U.S.C.S. § 2520(a) in 1986, and it 
upheld the trial court’s judgment refusing to 
dismiss an employee’s claim against the North 
Carolina State University, her former supervi- 
sor, and university officials, alleging that her 
former supervisor violated her rights under 


federal and state wiretapping laws, U.S. Const. 
amends. IV and XIV, and N.C. Const. art. I, 
§§ 19 and 20 when he secretly recorded her 
personal telephone calls for illicit and personal 
purposes. Huber v. N.C. State Univ., — N.C. 
App. —, 594 S.E.2d 402, 2004 N.C. App. LEXIS 
569 (2004). 

Cited in DIRECTV, Inc. v. Breedlove, — F. 
Supp. 2d —, 2003 U.S. Dist. LEXIS 24694 
(E.D.N.C. Mar. 16, 2003). 


§ 15A-291. Application for electronic surveillance order; 
judicial review panel. 


CASE NOTES 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112, 2004 N.C. LEXIS 312 
(2004). 
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SUBCHAPTER II. CRIMINAL PROCESS. 


ARTICLE 17. 


Criminal Process. 


§ 15A-304. Warrant for arrest. 


(a) Definition. — A warrant for arrest consists of a statement of the crime of 
which the person to be arrested is accused, and an order directing that the 
person so accused be arrested and held to answer to the charges made against 
him. It is based upon a showing of probable cause supported by oath or 
affirmation. 

(b) When Issued. — A warrant for arrest may be issued, instead of or 
subsequent to a criminal summons, when it appears to the judicial official that 
the person named should be taken into custody. Circumstances to be consid- 
ered in determining whether the person should be taken into custody may 
include, but are not limited to, failure to appear when previously summoned, 
facts making it apparent that a person summoned will fail to appear, danger 
that the person accused will escape, danger that there may be injury to person 
or property, or the seriousness of the offense. 

(c) Statement of the Crime. — The warrant must contain a statement of the 
crime of which the person to be arrested is accused. No warrant for arrest, nor 
any arrest made pursuant thereto, is invalid because of any technicality of 
pleading if the statement is sufficient to identify the crime. 

(d) Showing of Probable Cause. — A judicial official may issue a warrant for 
arrest only when he is supplied with sufficient information, supported by oath 
or affirmation, to make an independent judgment that there is probable cause 
to believe that a crime has been committed and that the person to be arrested 
committed it. The information must be shown by one or more of the following: 

(1) Affidavit; 

(2) Oral testimony under oath or affirmation before the issuing official; or 

(3) Oral testimony under oath or affirmation presented by a sworn law 
enforcement officer to the issuing official by means of an audio and 
video transmission in which both parties can see and hear each other. 
Prior to the use of audio and video transmission pursuant to this 
subdivision, the procedures and type of equipment for audio and video 
transmission shall be submitted to the Administrative Office of the 
Courts by the senior regular resident superior court judge and the 
chief district court judge for a judicial district or set of districts and 
approved by the Administrative Office of the Courts. 

If the information is insufficient to show probable cause, the warrant may 
not be issued. A judicial official shall not refuse to issue a warrant for the arrest 
of a person solely because a prior warrant has been issued for the arrest of 
another person involved in the same matter. 

(e) Order for Arrest. — The order for arrest must direct that a law- 
enforcement officer take the defendant into custody and bring him without 
unnecessary delay before a judicial official to answer to the charges made 
against him. 

(f) Who May Issue. — A warrant for arrest, valid throughout the State, may 
be issued by: 

(1) A Justice of the Supreme Court. 

(2) Ajudge of the Court of Appeals. 

(3) A judge of the superior court. 

(4) A judge of the district court, as provided in G.S. 7A-291. 
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(5) Aclerk, as provided in G.S. 7A-180 and 7A-181. 

(6) A magistrate, as provided in G.S. 7A-273. (1868-9, c. 178, subch. 3, ss. 
1-3; Code, ss. 1132-1134; 1901, c. 668; Rev., ss. 3156-3158; C.S.,. ss. 
4522-4524; 1955, c. 332; 1969, c. 44, s. 27; c. 1062, s. 1; 1973, c. 1286, 
s. 1; 1997-268, s. 2; 2004-186, s. 15.1.) 


Effect of Amendments. — Session Laws added the second sentence in the last para- 
2004-186, s. 15.1, effective August 12, 2004, graph of subsection (d). 


SUBCHAPTER IV. ARREST. 


ARTICLE 20. 


Arrest. 


§ 15A-401. Arrest by law-enforcement officer. 


(a) Arrest by Officer Pursuant to a Warrant. — 

(1) Warrant in Possession of Officer. — An officer having a warrant for 
arrest in his possession may arrest the person named or described 
therein at any time and at any place within the officer’s territorial 
jurisdiction. 

(2) Warrant Not in Possession of Officer. — An officer who has knowledge 
that a warrant for arrest has been issued and has not been executed, 
but who does not have the warrant in his possession, may arrest the 
person named therein at any time. The officer must inform the person 
arrested that the warrant has been issued and serve the warrant upon 
him as soon as possible. This subdivision applies even though the 
arrest process has been returned to the clerk under G.S. 15A-301. 

(b) Arrest by Officer Without a Warrant. — 

(1) Offense in Presence of Officer. — An officer may arrest without a 
warrant any person who the officer has probable cause to believe has 
committed a criminal offense in the officer’s presence. 

(2) Offense Out of Presence of Officer. — An officer may arrest without a 
warrant any person who the officer has probable cause to believe: 

a. Has committed a felony; or 

b. Has committed a misdemeanor, and: 
1. Will not be apprehended unless immediately arrested, or 
2. May cause physical injury to himself or others, or damage to 

property unless immediately arrested; or 

c. Has committed a misdemeanor under G.S. 14-72.1, 14-134.3, 
20-138.1, or 20-138.2; or 

d. Has committed a misdemeanor under G.S. 14-33(a), 14-33(c)(1), 
14-33(c)(2), or 14-34 when the offense was committed by a person 
with whom the alleged victim has a personal relationship as 
defined in G.S. 50B-1; or 

e. Has committed a misdemeanor under G.S. 50B-4.1(a); or 

f. Has viclated a pretrial release order entered under G.S. 15A- 
534. 1(a)(2). 

(3) Repealed by Session Laws 1991, c. 150. 

(4) A law enforcement officer may detain an individual arrested for 
violation of an order limiting freedom of movement or access issued 
pursuant to G.S. 130A-475 or G.S. 130A-145 in the area designated by 
the State Health Director or local health director pursuant to such 
order. The person may be detained in such area until the initial 
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appearance before a judicial official pursuant to G.S. 15A-511 and G:S. 

15A-534.5. 

(c) How Arrest Made. — 

(1) An arrest is complete when: 

a. The person submits to the control of the arresting officer who has 
indicated his intention to arrest, or 

b. The arresting officer, with intent to make an arrest, takes a person 
into custody by the use of physical force. 

(2) Upon making an arrest, a law-enforcement officer must: 

a. Identify himself as a law-enforcement officer unless his identity is 
otherwise apparent, 

b. Inform the arrested person that he is under arrest, and 

c. As promptly as is reasonable under the circumstances, inform the 
arrested person of the cause of the arrest, unless the cause 
appears to be evident. 

(d) Use of Force in Arrest. — 

(1) Subject to the provisions of subdivision (2), a law-enforcement officer is 
justified in using force upon another person when and to the extent 
that he reasonably believes it necessary: 

a. To prevent the escape from custody or to effect an arrest of a person 
who he reasonably believes has committed a criminal offense, 
unless he knows that the arrest is unauthorized; or 

b. To defend himself or a third person from what he reasonably 
believes to be the use or imminent use of physical force while 
effecting or attempting to effect an arrest or while preventing or 
attempting to prevent an escape. 

(2) A law-enforcement officer is justified in using deadly physical force 
upon another person for a purpose specified in subdivision (1) of this 
subsection only when it is or appears to be reasonably necessary 
thereby: 

a. To defend himself or a third person from what he reasonably 
believes to be the use or imminent use of deadly physical force; 

b. To effect an arrest or to prevent the escape from custody of a person 
who he reasonably believes is attempting to escape by means of a 
deadly weapon, or who by his conduct or any other means 
indicates that he presents an imminent threat of death or serious 
physical injury to others unless apprehended without delay; or 

c. To prevent the escape of a person from custody imposed upon him 
as a result of conviction for a felony. 

Nothing in this subdivision constitutes justification for willful, mali- 

cious or criminally negligent conduct by any person which injures or 

endangers any person or property, nor shall it be construed to excuse 
or justify the use of unreasonable or excessive force. 
(e) Entry on Private Premises or Vehicle; Use of Force. — 

(1) A law-enforcement officer may enter private premises or a vehicle to 
effect an arrest when: 

a. The officer has in his possession a warrant or order or a copy of the 
warrant or order for the arrest of a person, provided that an 
officer may utilize a copy of a warrant or order only if the original 
warrant or order is in the possession of a member of a law 
enforcement agency located in the county where the officer is 
employed and the officer verifies with the agency that the warrant 
is current and valid; or the officer is authorized to arrest a person 
without a warrant or order having been issued, 
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b. The officer has reasonable cause to believe the person to be 
arrested is present, and 

c. The officer has given, or made reasonable effort to give, notice of his 
authority and purpose to an occupant thereof, unless there is 
reasonable cause to believe that the giving of such notice would 
present a clear danger to human life. 


(2) The law-enforcement officer may use force to enter the premises or 


vehicle if he reasonably believes that admittance is being denied or 
unreasonably delayed, or if he is authorized under subsection (e)(1)c 
to enter without giving notice of his authority and purpose. 


(f) Use of Deadly Weapon or Deadly Force to Resist Arrest. — 
(1) A person is not justified in using a deadly weapon or deadly force to 


resist an arrest by a law-enforcement officer using reasonable force, 
when the person knows or has reason to know that the officer is a 
law-enforcement officer and that the officer is effecting or attempting 
to effect an arrest. 


(2) The fact that the arrest was not authorized under this section is no 


defense to an otherwise valid criminal charge arising out of the use of 
such deadly weapon or deadly force. 


(3) Nothing contained in this subsection (f) shall be construed to excuse or 


Effect of Amendments. — 
Session Laws 2004-186, s. 13.1, effective De- 
cember 1, 2004, and applicable to offenses com- 


justify the unreasonable or excessive force by an officer in effecting an 
arrest. Nothing contained in this subsection (f) shall be construed to 
bar or limit any civil action arising out of an arrest not authorized by 
this Article. (1868-9, c. 178, subch. 1, ss. 3, 5; Code, ss. 1126, 1128; 
Rev., ss. 3178, 3180; C.S., ss. 4544, 4546; 1955, c. 58; 1973, c. 1286, s. 
1; 1979, c. 561, s. 3; c. 725, s. 4; 1983, c. 762, s. 1; 1985, c. 548; 1991, 
c. 150, s. 1; 1995, c. 506, s. 10; 1997-456, s. 3; 1999-23, s. 7; 1999-399, 
s. 1; 2002-179, s. 14; 2004-186, s. 13.1.) 


mitted on or after that date, made a minor 
stylistic change in sub-subdivision (b)(2)e.; and 
added sub-subdivision (b)(2)f. 


CASE NOTES 


Arrest Without Warrant. 
Illustrative Cases. 


2. Offense Out of Presence of Officer. 


Ill. ARREST WITHOUT WARRANT. 
B. Illustrative Cases. 
2. Offense Out of Presence of Officer. 


Misdemeanor Offense. — Minor’s arrest, 
three months after the minor’s alleged commis- 
sion of a misdemeanor offense, violated state 


law because the arresting officer was not an 
eyewitness to minor’s misdemeanor offenses, 
G.S. 15A-401(b)(2), and there were insufficient 
grounds to believe that the minor was a danger 
to himself or others so as to excuse his arrest at 
that time. Bailey v. Kennedy, 349 F.3d 731, 
2003 U.S. App. LEXIS 23317 (4th Cir. 2003). 
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SUBCHAPTER V. CUSTODY. 
ARTICLE 23. 


Police Processing and Duties upon Arrest. 


§ 15A-501. Police processing and duties upon arrest gen- 


erally. 


Upon the arrest of a person, with or without a warrant, but not necessarily 
in the order hereinafter listed, a law-enforcement officer: 
(1) Must inform the person arrested of the charge against him or the 


cause for his arrest. 


(2) Must, with respect to any person arrested without a warrant and, for 
purpose of setting bail, with respect to any person arrested upon a 
warrant or order for arrest, take the person arrested before a judicial 
official without unnecessary delay. 

(3) May, prior to taking the person before a judicial official, take the 
person arrested to some other place if the person so requests. 

(4) May, prior to taking the person before a judicial official, take the 
person arrested to some other place if such action is reasonably 
necessary for the purpose of having that person identified. 

(5) Must without unnecessary delay advise the person arrested of his 
right to communicate with counsel and friends and must allow him 
reasonable time and reasonable opportunity to do so. 

(6) Must make available to the State on a timely basis all materials and 


information acquired in the course of all felony investigations. This 
responsibility is a continuing affirmative duty. (1868-9, c. 178, subch. 
imee? Code. s, |lo0shev..s 3152. O15. 8: 4546" 1937, ¢ 207, ss, 1, 2; 
todd. 1009; LI09, GC. 290mg oc 256, 8. |; 1975, c. 166, ss. 7, 5: 


2004-154, s. 11.) 


Effect of Amendments. — Session Laws 
2004-154, s. 11, effective October 1, 2004, and 
applicable to cases where the trial date set 


pursuant to G.S. 7A-49.4 is on or after that 
date, added subdivision (6). 


CASE NOTES 


IV. Right of Communication. 


IV. RIGHT OF COMMUNICATION. 


Right to Communication When Intoxica- 
tion is Essential Element of Offense. — 
When defendant was arrested for driving while 
impaired, his right to consult with family and 
friends, as specified in G.S. 15A-501(5) was not 
denied, as his friend was in contact with him 
from the time she arrived at the scene of the 
accident in which he was involved until he was 
released from custody and saw him before the 
accident, providing her with enough contact 
with defendant to allow her to form an opinion 
as to his impairment or lack thereof, and defen- 
dant was not prejudiced by the fact that his 
friend was not allowed to witness his field 
sobriety tests, as the results of those tests were 
suppressed, and the appreciable impairment 
theory of driving while impaired was dis- 


missed. State v. Rasmussen, 158 N.C. App. 544, 
582 S.E.2d 44, 2003 N.C. App. LEXIS 1219 
(2003). 

Subdivision (5) Not Applicable to 
Breathalyzer Tests. — 

When a defendant was arrested for driving 
while impaired, his right to consult, with coun- 
sel, as specified in G.S. 20-16.2(a)(6), controlled 
over the right stated in G.S. 15A-105(5) be- 
cause anyone who accepted the privilege of 
driving on North Carolina’s highways con- 
sented to the use of a breathalyzer test and had 
no constitutional right to consult a lawyer to 
void that consent, so defendant had no right to 
consult counsel other than that provided for in 
G.S. 20-16.2(a)(6). State v. Rasmussen, 158 
N.C. App. 544, 582 S.E.2d 44, 2003 N.C. App. 
LEXIS 1219 (2003). 
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ARTICLE 26. 
Bail. 


Part 1. General Provisions. 


§ 15A-543. Penalties for failure to appear. 


CASE NOTES 


Court Properly Refused to Dismiss Fail- 
ure to Appear Charge. — Trial court did not 
err in failing to dismiss, pursuant to G.S. 15A- 
954, the failure to appear charge, in violation of 
G.S. 15A-543, against defendant, as there was 
evidence that defendant was ordered by the 
magistrate to appear for trial, failure to appear 
was a substantive crime under G.S. 15A-543, 
and defendant failed to establish that defen- 
dant was selectively prosecuted. State v. 
Dammons, 159 N.C. App. 284, 583 S.E.2d 606, 
2003 N.C. App. LEXIS 1539 (2003), cert. de- 
nied, 357 N.C. 579, 589 S.E.2d 133 (2003). 

Prosecution Under G.S. 15A-543 Rather 
Than G.S. 5A-12(a) Not a Violation of Due 


Process. — Defendant’s prosecution for failure 
to appear did not violate defendant’s due pro- 
cess rights under N.C. Const. art. I, § 19, 
where defendant was prosecuted under G:S. 
15A-543, and defendant could have been pun- 
ished for failure to appear under the criminal 
contempt statute, G.S. 5A-12(a); because there 
was evidence from which a jury could have 
found that defendant violated either G.S. 15A- 
543 or G.S. 5A-12(a), it was within the prose- 
cutor’s discretion to decide under which statute 
the State wished to proceed. State v. Dammons, 
159 N.C. App. 284, 583 S.E.2d 606, 2003 N.C. 
App. LEXIS 1539 (2003), cert. denied, 357 N.C. 
579, 589 S.E.2d 133 (2003). 


§ 15A-544.5. Setting aside forfeiture. 


CASE NOTES 


“Notice” Under Subsection (f) Includes 
Constructive Notice. — Type of “notice” con- 
templated by G.S. 15A-544.5(f) included con- 
structive notice, and where a release order 
contained the notations “DWLR” and “OFA/ 
FTA” in the section of the release order labeled 
“Offense(s),” a professional bondsman such as a 
surety should have reasonably been expected to 
understand an “OFA/FTA’ notation on a release 


order stood for “order for arrest/failure to ap- 
pear;” the surety, especially in light of his 
status as a professional bondsman, could have 
discovered the release order by exercising 
proper diligence, and the denial of his motion to 
set aside the bond forfeiture was affirmed. 
State v. Poteat, — N.C. App. —, 594 S.E.2d 253, 
2004 N.C. App. LEXIS 594 (2004). 


SUBCHAPTER VI. PRELIMINARY PROCEEDINGS. 


ARTICLE 29. 


First Appearance Before District Court Judge. 


§ 15A-606. Demand or waiver of probable-cause hearing. 


CASE NOTES 


Applied in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 


denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003). 
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ARTICLE 31. 
The Grand Jury and Its Proceedings. 


§ 15A-622. Formation and organization of grand juries; 
other preliminary matters. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 
Cited in Stephenson v. Bartlett, 358 N.C. 


219,595" S.E.2d 112, 2004 N:C, LEXIS 312 
(2004). 


§ 15A-623. Grand jury proceedings and operation in gen- 


eral. 


CASE NOTES 


Where State Seeks Deceased Client’s 
Statements to His Attorney and No Inves- 
tigative Grand Jury Is Convened. — When 
the State sought the production of a deceased 
client’s statements to his attorney in a murder 
investigation, and the State did not convene an 
investigative grand jury, under G.S. 15A- 
623(h), or strictly comply with G.S. 1A-1, Rule 


3, it, nonetheless, filed its petition in the supe- 
rior court, which was the proper court to hear a 
“special proceeding,” under G.S. 7A-246, and it 
could, to accommodate the exigent circum- 
stances presented, hear the matter. In re Inves- 
tigation of the Death of Miller, 357 N.C. 316, 
584 S.E.2d 772, 2003 N.C. LEXIS 831 (2008). 


SUBCHAPTER VII. SPEEDY TRIAL; ATTENDANCE OF 
DEFENDANTS. 


ARTICLE 36. 


Special Criminal Process for Attendance of Defendants. 


§ 15A-711. Securing attendance of criminal defendants 
confined in institutions within the State; re- 
quiring prosecutor to proceed. 


CASE NOTES 


G.S. 15A-711 does not guarantee a pris- 
oner the right to a “speedy trial” within a 
specified period of time, and a prosecutor 
complies with the statute by making a written 
request to secure defendant’s presence at trial 
within six months of the defendant’s request 
that he do so, whether or not the trial actually 
takes place during the statutory period of six 
months plus the 60 days temporary release to 
local law enforcement officials. State v. Doisey, 
162 N.C. App. 447, 590 S.E.2d 886, 2004 N.C. 
App. LEXIS 188 (2004). 


Defendant properly served the prosecu- 
tor with the request under G.S. 15A-711 as 
there had been no formal transfer of authority 
for the case to the attorney general. State v. 
Doisey, 162 N.C. App. 447, 590 S.E.2d 886, 2004 
N.C. App. LEXIS 188 (2004). 

Defendant’s motion to dismiss due to 
violations of G.S. 15A-711 was improperly 
denied because (1) the motion should not have 
been treated as a speedy trial demand, (2) the 
statute provided no basis for an order purport- 
ing to deny the request, and (3) the only time 
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defendant’s temporary return to the county. 
State v. Doisey, 162 N.C. App. 447, 590 S.E.2d 
886, 2004 N.C. App. LEXIS 188 (2004). 


SUBCHAPTER VIII. ATTENDANCE OF WITNESSES; 
DEPOSITIONS. 


ARTICLE 43. 


Uniform Act to Secure Attendance of Witnesses from Without a 
State in Criminal Proceedings. 


§ 15A-813. Witness from another state summoned to tes- 


tify in this State. 


CASE NOTES 


Cited in State v. Nobles, 357 N.C. 433, 584 
S.E.2d 765, 2003 N.C. LEXIS 830 (2003). 


SUBCHAPTER VII-A. RIGHTS OF CRIME VICTIMS AND 
WITNESSES. 


ARTICLE 46. 
Crime Victims’ Rights Act. 


§ 15A-833. Evidence of victim impact. 


CASE NOTES 


Victim Impact Testimony Properly Al- 
lowed. — State properly used victim impact 
testimony to describe the specific harm caused 
by defendant’s actions, including the psycholog- 
ical repercussions the murders had on family 
members and the community; the evidence was 
not so inflammatory as to render defendant’s 


sentencing hearing fundamentally unfair, but 
instead reminded the sentencer that the vic- 
tims were individuals whose deaths repre- 
sented a unique loss to society and in particular 
to their families. State v. Roache, 358 N.C. 243, 
595 8.E.2d 381, 2004 N.C. LEXIS 340 (2004). 


SUBCHAPTER IX. PRETRIAL PROCEDURE. 


ARTICLE 48. 


Discovery in the Superior Court. 


§ 15A-902. Discovery procedure. 


(a) A party seeking discovery under this Article must, before filing any 
motion before a judge, request in writing that the other party comply 
voluntarily with the discovery request. A written request is not required if the 
parties agree in writing to voluntarily comply with the provisions of Article 48 
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of Chapter 15A of the General Statutes. Upon receiving a negative or 
unsatisfactory response, or upon the passage of seven days following the 
receipt of the request without response, the party requesting discovery may file 
a motion for discovery under the provisions of this Article concerning any 
matter as to which voluntary discovery was not made pursuant to request. 

(b) To the extent that discovery authorized in this Article is voluntarily 
made in response to a request or written agreement, the discovery is deemed 
to have been made under an order of the court for the purposes of this Article. 

(c) Amotion for discovery under this Article must be heard before a superior 
court judge. 

(d) Ifa defendant is represented by counsel, the defendant may as a matter 
of right request voluntary discovery from the State under subsection (a) of this 
section not later than the tenth working day after either the probable-cause 
hearing or the date the defendant waives the hearing. If a defendant is not 
represented by counsel, or is indicted or consents to the filing of a bill of 
information before the defendant has been afforded or waived a probable-cause 
hearing, the defendant may as a matter of right request voluntary discovery 
from the State under subsection (a) of this section not later than the tenth 
working day after the later of: 

(1) The defendant’s consent to be tried upon a bill of information, or the 
service of notice upon the defendant that a true bill of indictment has 
been found by the grand jury, or 

(2) The appointment of counsel. 

For the purposes of this subsection a defendant is represented by counsel only 
if counsel was retained by or appointed for the defendant prior to or during a 
probable-cause hearing or prior to execution by the defendant of a waiver of a 
probable-cause hearing. 

(e) The State may as a matter of right request voluntary discovery from the 
defendant, when authorized under this Article, at any time not later than the 
tenth working day after disclosure by the State with respect to the category of 
discovery in question. 

(f) A motion for discovery made at any time prior to trial may be entertained 
if the parties so stipulate or if the judge for good cause shown determines that 
the motion should be allowed in whole or in part. (1973, c. 1286, s. 1; 2004-154, 
s. 3.) 


Effect of Amendments. — Session Laws 
2004-154, s. 3, effective October 1, 2004, and 
applicable to cases where the trial date set 
pursuant to G.S. 7A-49.4 is on or after that 
date, inserted the second sentence in subsec- 
tion (a); inserted “or written agreement” in 


subsection (b); in subsection (d), added “the 
later of:” at the end of the introductory lan- 
guage; deleted “whichever is later” following 
“counsel” in subdivision (d)(2); and substituted 
gender neutral terms and “of this section” for 
“above” throughout subsection (d). 


§ 15A-903. Disclosure of evidence by the State — Informa- 
tion subject to disclosure. 


(a) Upon motion of the defendant, the court must order the State to: 

(1) Make available to the defendant the complete files of all law enforce- 
ment and prosecutorial agencies involved in the investigation of the 
crimes committed or the prosecution of the defendant. The term “file 
includes the defendant’s statements, the codefendants’ statements, 
witness statements, investigating officers’ notes, results of tests and 
examinations, or any other matter or evidence obtained during the 
investigation of the offenses alleged to have been committed by the 
defendant. Oral statements shall be in written or recorded form. The 
defendant shall have the right to inspect and copy or photograph any 
materials contained therein and, under appropriate safeguards, to 
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inspect, examine, and test any physical evidence or sample contained 
therein. 

(2) Give notice to the defendant of any expert witnesses that the State 
reasonably expects to call as a witness at trial. Each such witness 
shall prepare, and the State shall furnish to the defendant, a report of 
the results of any examinations or tests conducted by the expert. The 
State shall also furnish to the defendant the expert’s curriculum vitae, 
the expert’s opinion, and the underlying basis for that opinion. The 
State shall give the notice and furnish the materials required by this 
subsection within a reasonable time prior to trial, as specified by the 
court. 

(3) Give the defendant, at the beginning of jury selection, a written list of 
the names of all other witnesses whom the State reasonably expects to 
call during the trial. Names of witnesses shall not be subject to 
disclosure if the State certifies in writing and under seal to the court 
that to do so may subject the witnesses or others to physical or 
substantial economic harm or coercion, or that there is other partic- 
ularized, compelling need not to disclose. If there are witnesses that 
the State did not reasonably expect to call at the time of the provision 
of the witness list, and as a result are not listed, the court upon a good 
faith showing shall allow the witnesses to be called. Additionally, in 
the interest of justice, the court may in its discretion permit any 
undisclosed witness to testify. 

(b) If the State voluntarily provides disclosure under G.S. 15A-902(a), the 
disclosure shall be to the same extent as required by subsection (a) of this 
Section, (1973, ¢: 1286,.s. 1: 1975, c, 166, s. 27° 1983, ¢- 759. ss..1-3 1 95e 
Sess., c. 6, s. 1; 2001-282, s. 5; 2004-154, s. 4.) 


Effect of Amendments. — Session Laws 
2004-154, s. 4, effective October 1, 2004, and 
applicable to cases where the trial date set 


pursuant to G.S. 7A-49.4 is on or after that 
date, rewrote the section. 


CASE NOTES 


II. Statement of Defendant. 
IV. Statements of Witnesses. 


Il. STATEMENT OF DEFENDANT. 


Alleged Erroneous Use of Statement Not 
Shown to be Prejudicial to Defendant. — 
Denial of motion in limine seeking exclusion of 
any mention before the jury of statements 
made by defendant but not disclosed to defen- 
dant or his counsel by a certain time did not 
mandate reversal where defendant failed to 
show that he was unduly prejudiced by the 
testimony; defendant’s actions in removing the 
victim from one place to another, without her 
consent, for the purpose of terrorizing her, were 
sufficient to establish the elements of the 
charged offense. State v. Banks, — N.C. App. 
—, 591 8.E.2d 917, 2004 N.C. App. LEXIS 257 
(2004), cert. denied, 358 N.C. 377, 597 S.E.2d 
767 (2004). 


IV. STATEMENTS OF WITNESSES. 


Confidential Informants — No Disclo- 
sure Necessary. — Trial court did not err in 
denying defendant’s pretrial motion to reveal 
the identity of a confidential informant, as 
defendant’s guilt was established through other 
evidence and not through the informant, who 
did not testify at the trial; moreover, defendant 
was not surprised by the informant’s identity 
when it was disclosed, as defendant had stated 
that he believed that the informant was one of 
two likely candidates. State v. Collins, 160 N.C. 
App. 310, 585 S.E.2d 481, 2003 N.C. App. 
LEXIS 1795 (2003), aff'd, 358 N.C. 135, 591 
S.E.2d 518 (2004). 
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§ 15A-904. Disclosure by the State — Certain information 
not subject to disclosure. 


(a) The State is not required to disclose written materials drafted by the 
prosecuting attorney or the prosecuting attorney’s legal staff for their own use 
at trial, including witness examinations, voir dire questions, opening state- 
ments, and closing arguments. Disclosure is also not required of legal research 
or of records, correspondence, reports, memoranda, or trial preparation inter- 
view notes prepared by the prosecuting attorney or by members of the 
prosecuting attorney’s legal staff to the extent they contain the opinions, 
theories, strategies, or conclusions of the prosecuting attorney or the prose- 
cuting attorney’s legal staff. 

(b) Nothing in this section prohibits the State from making voluntary 
disclosures in the interest of justice nor prohibits a court from finding that the 
protections of this section have been waived. 

(c) This section shall have no effect on the State’s duty to comply with 
federal or State constitutional disclosure requirements. (1973, c. 1286, s. 1; 
Wd Dace 1 66,.5.42,/::2004-154, s..5.) 


Effect of Amendments. — Session Laws 
2004-154, s. 5, effective October 1, 2004, and 
applicable to cases where the trial date set 
pursuant to G.S. 7A-49.4 is on or after that 
date, in the section heading, deleted “of evi- 
dence” following “Disclosure” and substituted 


“information” for “reports”; rewrote subsection 
(a); in subsection (b), substituted “the State” for 
“a prosecutor” and added “nor prohibits a court 
from finding that the protections of this section 
have been waived” following “justice”; and 
added subsection (c). 


§ 15A-905. Disclosure of evidence by the defendant — 
Information subject to disclosure. 


(a) Documents and Tangible Objects. — If the court grants any relief sought 
by the defendant under G.S. 15A-903, the court must, upon motion of the State, 
order the defendant to permit the State to inspect and copy or photograph 
books, papers, documents, photographs, motion pictures, mechanical or elec- 
tronic recordings, tangible objects, or copies or portions thereof which are 
within the possession, custody, or control of the defendant and which the 
defendant intends to introduce in evidence at the trial. 

(b) Reports of Examinations and Tests. — If the court grants any relief 
sought by the defendant under G.S. 15A-903, the court must, upon motion of 
the State, order the defendant to permit the State to inspect and copy or 
photograph results or reports of physical or mental examinations or of tests, 
measurements or experiments made in connection with the case, or copies 
thereof, within the possession and control of the defendant which the defen- 
dant intends to introduce in evidence at the trial or which were prepared by a 
witness whom the defendant intends to call at the trial, when the results or 
reports relate to his testimony. In addition, upon motion of the State, the court 
must order the defendant to permit the State to inspect, examine, and test, 
subject to appropriate safeguards, any physical evidence or a sample of it 
available to the defendant if the defendant intends to offer such evidence, or 
tests or experiments made in connection with such evidence, as an exhibit or 
evidence in the case. 

(c) Notice of Defenses, Expert Witnesses, and Witness Lists. — If the court 
grants any relief sought by the defendant under G.S. 15A-903, or if disclosure 
is voluntarily made by the State pursuant to G.S. 15A-902(a), the court must, 
upon motion of the State, order the defendant to: 

(1) Give notice to the State of the intent to offer at trial a defense of alibi, 
duress, entrapment, insanity, mental infirmity, diminished capacity, 
self-defense, accident, automatism, involuntary intoxication, or vol- 
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untary intoxication. Notice of defense as described in this subdivision 

is inadmissible against the defendant. Notice of defense must be given 

within 20 working days after the date the case is set for trial pursuant 
to G.S. 7A-49.4, or such other later time as set by the court. 

a. As to the defense of alibi, the court may order, upon motion by the 
State, the disclosure of the identity of alibi witnesses no later 
than two weeks before trial. If disclosure is ordered, upon a 
showing of good cause, the court shall order the State to disclose 
any rebuttal alibi witnesses no later than one week before trial. If 
the parties agree, the court may specify different time periods for 
this exchange so long as the exchange occurs within a reasonable 
time prior to trial. 

b. As to only the defenses of duress, entrapment, insanity, automa- 
tism, or involuntary intoxication, notice by the defendant shall 
contain specific information as to the nature and extent of the 
defense. 


(2) Give notice to the State of any expert witnesses that the defendant 


reasonably expects to call as a witness at trial. Each such witness 
shall prepare, and the defendant shall furnish to the State, a report of 
the results of the examinations or tests conducted by the expert. The 
defendant shall also furnish to the State the expert’s curriculum vitae, 
the expert’s opinion, and the underlying basis for that opinion. The 
defendant shall give the notice and furnish the materials required by 
this subdivision within a reasonable time prior to trial, as specified by 
the court. 


(3) Give the State, at the beginning of jury selection, a written list of the 


names of all other witnesses whom the defendant reasonably expects 
to call during the trial. Names of witnesses shall not be subject to 
disclosure if the defendant certifies in writing and under seal to the 
court that to do so may subject the witnesses or others to physical or 
substantial economic harm or coercion, or that there is other partic- 
ularized, compelling need not to disclose. If there are witnesses that 
the defendant did not reasonably expect to call at the time of the 
provision of the witness list, and as a result are not listed, the court 
upon a good faith showing shall allow the witnesses to be called. 
Additionally, in the interest of justice, the court ee in its discretion 
permit any undisclosed witness to testify. 


(d) If the defendant voluntarily provides discovery under G. S. 15A-902(a), 
the disclosure shall be to the same extent as required by subsection (c) of this 
section. (1973, c. 1286, s. 1; 1975, c. 166, s. 27; 2004-154, s. 6.) 


Effect of Amendments. — Session Laws 
2004-154, s. 6, effective October 1, 2004, and 
applicable to cases where the trial date set 
pursuant to G.S. 7A-49.4 is on or after that 
date, substituted “G.S. 15A-903” for “G.S. 15A- 


903(d)” in subsection (a); in subsection (b), 
substituted “G.S. 15A-903” for “G.S. 15A- 
903(e),” twice substituted “State” for “prosecu- 
tor,’ and made a related change; and added 
subsections (c) and (d). 


CASE NOTES 


Psychiatric Test Results and Notes. — 

In a death penalty case, it was not improper 
for the trial court to deny defendant’s motion 
for a protective order to preclude the release to 
the prosecution of raw psychological data con- 


cerning defendant; the trial court merely ap- 
plied G.S. 15A-905(b), which required the dis- 
closure of raw psychological data to the State 
during discovery. State v. Miller, 357 N.C. 583, 
588 S.E.2d 857, 2003 N.C. LEXIS 1410 (2008). 
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§ 15A-907. Continuing duty to disclose. 


If a party, who is required to give or who voluntarily gives discovery 
pursuant to this Article, discovers prior to or during trial additional evidence 
or witnesses, or decides to use additional evidence or witnesses, and the 
evidence or witness is or may be subject to discovery or inspection under this 
Article, the party must promptly notify the attorney for the other party of the 
existence of the additional evidence or witnesses. (1973, c. 1286, s. 1; 1975, c. 
166, s. 16; 2004-154, s. 7.) 


Effect of Amendments. — Session Laws’ who voluntarily gives discovery” for “subject to 
2004-154, s. 1, effective October 1, 2004, and compliance with an order issued,” added “or 
applicable to cases where the trial date set witnesses” following “evidence” throughout the 
pursuant to G.S. 7A-49.4 is on or after that section, inserted “or witness” following “evi- 
date, substituted “who is required to give or dence,” and substituted “the party” for “he”. 


§ 15A-908. Regulation of discovery — Protective orders. 


(a) Upon written motion of a party and a finding of good cause, which may 
include, but is not limited to a finding that there is a substantial risk to any 
person or physical harm, intimidation, bribery, economic reprisals, or unnec- 
essary annoyance or embarrassment, the court may at any time order that 
discovery or inspection be denied, restricted, or deferred, or may make other 
appropriate orders. A party may apply ex parte for a protective order and, if an 
ex parte order is granted, the opposing party shall receive notice that the order 
was entered, but without disclosure of the subject matter of the order. 

(b) The court may permit a party seeking relief under subsection (a) to 
submit supporting affidavits or statements to the court for in camera inspec- 
tion. If thereafter the court enters an order granting relief under subsection 
(a), the material submitted in camera must be sealed and preserved in the 
records of the court to be made available to the appellate court in the event of 
an appeal. (1973, c. 1286, s. 1; 1983, Ex. Sess., c. 6, s. 2; 2004-154, s. 8.) 


Effect of Amendments. — Session Laws pursuant to G.S. 7A-49.4 is on or after that 
2004-154, s. 8, effective October 1, 2004, and date, added the last sentence of subsection (a). 
applicable to cases where the trial date set 


§ 15A-910. Regulation of discovery — Failure to comply. 


(a) If at any time during the course of the proceedings the court determines 
that a party has failed to comply with this Article or with an order issued 
pursuant to this Article, the court in addition to exercising its contempt powers 
may 

(1) Order the party to permit the discovery or inspection, or 

(2) Grant a continuance or recess, or 

(3) Prohibit the party from introducing evidence not disclosed, or 
(3a) Declare a mistrial, or 

(3b) Dismiss the charge, with or without prejudice, or 

(4) Enter other appropriate orders. 

(b) Prior to finding any sanctions appropriate, the court shall consider both 
the materiality of the subject matter and the totality of the circumstances 
surrounding an alleged failure to comply with this Article or an order issued 
pursuant to this Article. (1973, c. 1286, s. 1; 1975, c. 166, s. 17; 1983, Ex. Sess., 
c;,6,.8. a, 2004-154, s. 9.) 


Effect of Amendments. — Session Laws applicable to cases where the trial date set 
2004-154, s. 9, effective October 1, 2004, and pursuant to G.S. 7A-49.4 is on or after that 
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date, inserted the subsection (a) designation; 
and added subsection (b). 


2004 INTERIM SUPPLEMENT 
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ARTICLE 49. 
Pleadings and Joinder. 


§ 15A-923. Use of pleadings in felony cases and misde- 
meanor cases initiated in the superior court 


division. 


CASE NOTES 


Deleting One of Two Victims’ Names Al- 
lowable. — G.S. 15A-923(e) prohibits indict- 
ment amendments which substantially alter 
the charge set forth in the indictment; the 
deletion of one of two victim’s names from the 
indictment at trial did not change the degree or 
nature of the charged offense of armed robbery 
and did not prejudice defendant’s theory of 
defense; thus, the trial court properly allowed 
the amendment. State v. Ingram, 160 N.C. App. 
224, 585 S.E.2d 253, 2003 N.C. App. LEXIS 
1731 (20083). 

Change of Date on Indictment. — 

Amendment of the date of the offense appear- 
ing on the indictment to accurately reflect the 
date of the offense rather than the date of the 
arrest did not amount to a substantial alter- 
ation of the indictment since time was not an 
essential element of the crime of obtaining 
property by false pretenses. State v. May, 159 
N.C. App. 159, 583 S.E.2d 302, 2003 N.C. App. 
LEXIS 14380 (2008). 

In a prosecution for obtaining property by 
false pretenses, in violation of G.S. 14-100, the 
trial court properly granted the State’s motion 
to join two offenses, pursuant to G.S. 15A- 
926(a), because a transactional connection be- 
tween the offenses was evidenced by a common 
modus operandi, the short time lapse between 
the criminal activity, and similar circumstances 
in victim, location, and motive; the trial court 
also properly granted the State’s motion, pur- 
suant to G.S. 15A-923(e), to amend the indict- 
ment to change the date of the charged offense, 
as the controlling precedent held that such a 
change was permissible, and properly denied 
defendant’s motion to dismiss for insufficient 
evidence, pursuant to G.S. 15A-954, as the 
State produced sufficient evidence that a pawn 
shop owner was actually deceived by defen- 
dant’s false representation that he owned sto- 
len cameras. State v. Simpson, 159 N.C. App. 
435, 583 S.E.2d 714, 2003 N.C. App. LEXIS 
1531 (2003), aff'd, 357 N.C. 652, 588 S.E.2d 466 
(2003). 

Change in Type of Drug Paraphernalia 


Possessed by Defendant. — Trial court erred 
in denying defendant’s motion to dismiss that 
part of the indictment that charged his viola- 
tion of the drug paraphernalia statute by pos- 
sessing “drug paraphernalia, to wit: a can de- 
signed as a smoking device” as no evidence 
existed in the record or was shown at trial to 
support that assertion. As a result, the State’s 
motion to amend the indictment to charge that 
the possession involved “drug paraphernalia, to 
wit: a brown paper container” was impermissi- 
ble because it substantially altered the charge 
set forth in the indictment and was not the 
limited amendment of an indictment that was 
permitted. State v. Moore, 162 N.C. App. 268, 
592 S.E.2d 562, 2004 N.C. App. LEXIS 126 
(2004). 

Change in Rape Indictment Permitted. 

Trial court did not err in amending the in- 
dictments for statutory rape and statutory sex- 
ual offense because the amendment of the in- 
dictments related to defendant’s age, not the 
manner and means by which the crime was 
perpetrated. Defendant could not have been 
misled or surprised as to the nature of the 
charges and the respective punishment be- 
cause defendant knew that he was at least 30 
years old and was therefore, aware that G.S. 
14-27.7A(b) did not apply to him. State v. Wig- 
gins, 161 N.C. App. 583, 589 S.E.2d 402, 2003 
N.C. App. LEXIS 2263 (2003), cert. denied, 358 
N.C. 241, 594 S.E.2d 34 (2004). 

Amendment of Indictment Permitted. — 
Where defendant had previously stipulated to a 
prior conviction and did not argue a lack of 
notice of the hearing at trial, the state’s re- 
quested corrections to the indictment, as to the 
date and county of the prior conviction, did not 
constitute an amendment and thus, the trial 
court did not err in denying defendant’s motion 
to quash. State v. Lewis, 162 N.C. App. 277, 590 
S.E.2d 318, 2004 N.C. App. LEXIS 130 (2004). 

Amendment of Indictment Not Permit- 
ted. — This statute has been interpreted to 
mean that an indictment may not be amended 
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in a way which would substantially alter the 
charge set forth in the indictment. It was error 
for a trial court to allow the prosecution to 
amend a fatally defective indictment for lar- 
ceny that failed to state the name of the legal 


CRIMINAL PROCEDURE ACT 
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entity that purportedly owned the property 
that defendant took. State v. Cathey, 162 N.C. 
App. 350, 590 S.E.2d 408, 2004 N.C. App. 
LEXIS 128 (2004). 


§ 15A-924. Contents of pleadings; duplicity; alleging and 


proving previous 


convictions; failure’ to 


charge crime; surplusage. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Fatal Variance Between Juvenile Peti- 
tion and Evidence. — There was a fatal 
variance between the juvenile petition and the 
evidence where the petition which charged a 
first-degree sexual offense based on the parties’ 
ages was fatally defective as it did not allege 
the ages of the victim and the juvenile. In re 
Griffin, 162 N.C. App. 487, 592 S.E.2d 12, 2004 
N.C. App. LEXIS 172 (2004). 

Indictment Held Sufficient. — 

As the original language of the indictment 
tracked the language of G.S. 20-140(b), the 
indictment was sufficient to charge reckless 
driving. State v. Wade, 161 N.C. App. 686, 589 
S.E.2d 379, 2003 N.C. App. LEXIS 2268 (2003), 
cert. denied, 358 N.C. 241, 594 S.E.2d 33 
(2004). 

While defendant claimed that the state’s in- 
dictment was fatally defective in that it failed 
to properly identify the target of the robbery, 
the court found that where the indictment 
alleged that defendant committed the offense 
by threatening a store clerk with a knife and 
taking $20.00 worth of merchandise from the 
store, the evidence tendered by the state was 
consistent with the allegations contained in the 
indictment. State v. Matthews, 162 N.C. App. 
339, 595 S.E.2d 446, 2004 N.C. App. LEXIS 122 
(2004), cert. denied, 358 N.C. 379, 598 S.E.2d 
140 (2004). 

While an indictment must include a desig- 
nated date or period of time within which it 
alleges the offense occurs, North Carolina 
courts have recognized the general rule that 
where time is not of the essence of the offense 
charged and the statute of limitations is not 
involved, a discrepancy between the date al- 
leged in the indictment and the date shown by 
the State’s evidence is ordinarily not fatal; 
failure to include specific date of the alleged act 
in the indictment was not fatal in a case where 
the defendant did not raise alibi as a defense or 
otherwise incorporate the dates as a part of a 
defense. State v. Poston, 162 N.C. App. 642, 591 
S.E.2d 898, 2004 N.C. App. LEXIS 260 (2004). 


State did not commit error by using a short- 
form indictment to charge defendants with 
first-degree murder. State v. Pope, — N.C. App. 
—, 593 S.E.2d 8138, 2004 N.C. App. LEXIS 423 
(2004). 

Where indictments stated that defendant 
possessed “10 pounds or more but less than 50 
pounds” of marijuana, the over-inclusive draft- 
ing of the indictments did not invalidate them 
as “more than 10 pounds” was the same as “in 
excess of 10 pounds.” State v. Trejo, — N.C. App. 
—, 594 §.E.2d 125, 2004 N.C. App. LEXIS 417 
(2004). 

Indictment Held Insufficient. — 

Appellate court arrested the trial court’s 
judgment convicting defendant on a charge of 
conspiracy to traffic in cocaine because the 
indictment charging defendant with commit- 
ting that offense did not allege that he engaged 
in a conspiracy to facilitate the transfer of 28 
grams or more of cocaine. State v. Outlaw, 159 
N.C. App. 423, 583 S.E.2d 625, 2003 N.C. App. 
LEXIS 1510 (2003), cert. denied, 357 N.C. 510, 
588 S.E.2d 380 (2003). 

Sexual offense indictments were fatally de- 
fective because they cited one statute, but de- 
fendant was tried, convicted, and sentenced 
under another statute, and the averments were 
insufficient to satisfy all of the elements con- 
tained in either statute; while the indictments 
(1) alleged that each victim was a child under 
age 13, (2) named each child, and (3) averred 
that defendant “did engage in a sex act” with 
each, under the very narrow circumstances 
presented, the use of “short-form” language 
authorized under G.S. 15-144.2(b) was not suf- 
ficient to cure the fatal defects. State v. Miller, 
159 N.C. App. 608, 583 S.E.2d 620, 2003 N.C. 
App. LEXIS 1538 (2003), aff’d, 358 N.C. 133, 
591 S.E.2d 520 (2004). 

Indictment for larceny fatally defective 
where it fails to allege the ownership of the 
property either in a natural person or a legal 
entity capable of owning property; if a bill of 
indictment does not allege that an incorporated 
legal entity is a corporation or the name of the 
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legal entity does not import that it is a corpo- 
ration, the indictment is fatally defective. Thus, 
an indictment that alleged larceny, but failed to 
name the corporation that owned the property 
defendant supposedly stole was fatally defec- 
tive and a conviction for larceny was reversed. 


§ 15A-925. Bill of particulars. 
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State v. Cathey, 162 N.C. App. 350, 590 S.E.2d 
408, 2004 N.C. App. LEXIS 128 (2004). 

Applied in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003). 


CASE NOTES 


Applied in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 


denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003). 


§ 15A-926. Joinder of offenses and defendants. 


CASE NOTES 


I. General Consideration. 
Il. Joinder of Offenses. 
A. In General. 
III. Joinder of Defendants. 
B. Illustrative Cases. 


I. GENERAL CONSIDERATION. 


Applied in State v. Perry, 159 N.C. App. 30, 
582 S.E.2d 708, 2003 N.C. App. LEXIS 1435 
(2003). 


Il. JOINDER OF OFFENSES. 
A. In General. 


Joinder Ruled Proper. — In a prosecution 
for obtaining property by false pretenses, in 
violation of G.S. 14-100, the trial court properly 
granted the State’s motion to join two offenses, 
pursuant to G.S. 15A-926(a), because a trans- 
actional connection between the offenses was 
evidenced by a common modus operandi, the 
short time lapse between the criminal activity, 
and similar circumstances in victim, location, 


and motive. State v. Simpson, 159 N.C. App. 
435, 583 S.E.2d 714, 2003 N.C. App. LEXIS 
1531 (2003), aff'd, 357 N.C. 652, 588 S.E.2d 466 
(2003). 


Ill. JOINDER OF DEFENDANTS. 
B. Illustrative Cases. 


Joinder was upheld, etc. 

Defendant waived his right to severance by 
failing to renew his pre-trial motion to sever his 
trial from his co-defendant at the close of all of 
the evidence, as required by G.S. 15A-927(a)(2); 
the trial court did not err in ordering joinder of 
trials of two defendants charged with offenses 
arising out of a single attempt to escape from 
prison. State v. McDonald, — N.C. App. —, 593 
S.E.2d 793, 2004 N.C. App. LEXIS 510 (2004). 


§ 15A-927. Severance of offenses; objection to joinder of 
defendants for trial. 


CASE NOTES 


Discretion of Trial Judge. — 

Public policy favored a single prosecution of 
two defendants who were charged with robbing 
a video store, and the trial court did not abuse 
its discretion when it discounted uncorrobo- 
rated testimony presented by one defendant’s 
wife, claiming that the other defendant told her 
he would testify that her husband was not 
present during the robbery if they were tried 
separately, and denied the wife’s husband’s 


motion for a separate trial. State v. Distance, — 
N.C. App. —, 594 S.E.2d 221, 2004 N.C. App. 
LEXIS 576 (2004). 

Admission of Codefendant’s 
Court Statements. — 

Trial court did not abuse its discretion in 
denying a motion to sever two defendants’ trial, 
where an inmate was to testify that one of the 
defendants told him that defendants were go- 
ing to claim that they were going to claim that 


Out-of- 
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they were forced to commit burglary, robbery, 
and kidnapping, because of defendants’ collec- 
tive criminal behavior in the commission of the 
crimes, and because the evidence was relevant 
and not overly prejudicial to the defendant that 
did not talk to the inmate and filed the motion 
to sever. State v. Escoto, 162 N.C. App. 419, 590 
S.E.2d 898, 2004 N.C. App. LEXIS 181 (2004), 
cert. denied, 358 N.C. 378, 598 S.E.2d 138 
(2004). 

Defendant Waived Right to Severance. 

Since defendant failed to renew his pre-trial 
motion to sever his trial from his co-defendant 
at the close of all of the evidence, as required by 
G.S. 15A-927(a)(2), he waived his right to sev- 
erance; the trial court did not err in ordering 
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joinder of trials of two defendants charged with 
offenses arising out of a single attempt to 
escape from prison. State v. McDonald, — N.C. 
App. —, 593 S.E.2d 793, 2004 N.C. App. LEXIS 
510 (2004). 

Severance Properly Denied. — 

Failure to sever defendants was not improper 
where the defenses each defendant presented 
were not so antagonistic and irreconcilable that 
defendants were denied a fair trial, nor was any 
evidence admitted against one defendant that 
could be improperly construed against the 
other defendant in their trial for robbery with a 
dangerous weapon. State v. Johnson, — N.C. 
App. —, 595 S.E.2d 176, 2004 N.C. App. LEXIS 
694 (2004). 


§ 15A-928. Allegation and proof of previous convictions in 


superior court. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Court erred in failing to dismiss the 
habitual misdemeanor assault charge 
where defendant was not properly arraigned; 
the State introduced no evidence of five prior 
convictions and failed to present evidence of an 


essential element of the charge requiring that 
the conviction for habitual misdemeanor as- 
sault be vacated. State v. Burch, 160 N.C. App. 
394, 585 S.E.2d 461, 2003 N.C. App. LEXIS 
1799 (2003). 


ARTICLE 51. 


Arraignment. 


§ 15A-941. Arraignment before judge only upon written 
request; use of two-way audio and video trans- 
mission; entry of not guilty plea if not ar- 


raigned. 


CASE NOTES 


Defendant Waived Right to Arraign- 
ment. — Because the record contained no writ- 
ten request by defendant for an arraignment on 
the habitual felon charge, he waived his right to 
arraignment and could not argue error in pro- 
ceeding to trial the same week as his arraign- 
ment. State v. Lane, — N.C. App. —, 594 S.E.2d 
107, 2004 N.C. App. LEXIS 420 (2004). 

Plea Entered at Arraignment Does Not 
Foreclose Substantive Changes to Habit- 


ual Felon Indictment. — Plea entered at an 
arraignment pursuant to G.S. 15A-941(a) is, in 
essence, a preliminary plea because it is not 
entered in every instance. Thus, the critical 
event that forecloses substantive changes in an 
habitual felon indictment is the plea entered 
before the actual trial. State v. Cogdell, — N.C. 
App. —, — S.E.2d —, 2004 N.C. App. LEXIS 
717 (May 4, 2004). 
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§ 15A-943. Arraignment in superior court — Required cal- 


endaring. 


CASE NOTES 


I. General Consideration. 


II. Scheduling of Arraignment under Subsection (a). 


I. GENERAL CONSIDERATION. 


Trial court did not err by arraigning 
defendant on the same day his trial began, 
as defendant did not object; accordingly, 
defendant waived his right to a week’s inter- 
lude between his arraignment and trial, and 
the trial court did not err in proceeding to trial 
immediately. State v. Roache, 358 N.C. 243, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 


II. SCHEDULING OF ARRAIGN- 
MENT UNDER SUB- 
SECTION (a). 


Defendant Waived Right to Arraign- 
ment. — Because the record contained no writ- 


ten request by defendant for an arraignment on 
the habitual felon charge, defendant waived his 
right to arraignment and could not argue error 
in proceeding to trial the same week as his 
arraignment. State v. Lane, — N.C. App. —, 
594 S.E.2d 107, 2004 N.C. App. LEXIS 420 
(2004). 


ARTICLE 52. 


Motions Practice. 


§ 15A-952. Pretrial motions; time for filing; sanction for 
failure to file; motion hearing date. 


CASE NOTES 


II. Motions to Continue. 


II. MOTIONS TO CONTINUE. 


Denial of Motion Held Proper. — 

Trial court properly denied defendant's mo- 
tions for a continuance to locate and subpoena 
the informant, as defendant did not show that 
he made a real effort to identify and locate the 


informant during the nine months between his 
arrest and his trial. State v. Collins, 160 N.C. 
App. 310, 585 S.E.2d 481, 2003 N.C. App. 
LEXIS 1795 (2003), aff’d, 358 N.C. 135, 591 
S.E.2d 518 (2004). 


§ 15A-954. Motion to dismiss — Grounds applicable to all 
criminal pleadings; dismissal of proceedings 
upon death of defendant. 


CASE NOTES 


I. General Consideration. 
II. Speedy Trial. 
A. In General. 
VI. Previous Adjudication of Issue. 
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I. GENERAL CONSIDERATION. 


Substantial Evidence Standard. — Sub- 
stantial evidence for purposes of a motion to 
dismiss for insufficient evidence is such rele- 
vant evidence as a reasonable mind might 
accept as adequate to support a conclusion. 
State v. Johnson, 161 N.C. App. 504, 588 S.E.2d 
488, 2003 N.C. App. LEXIS 2194 (2003). 

Sufficiency of the Evidence. — 

In ruling on a motion to dismiss for insuffi- 
cient evidence, the trial court must consider the 
evidence in the light most favorable to the 
State, which is entitled to every reasonable 
inference which can be drawn from that evi- 
dence. State v. Johnson, 161 N.C. App. 504, 588 
S.E.2d 488, 2003 N.C. App. LEXIS 2194 (2003). 

Question for the court on a motion to dismiss 
for insufficient evidence is whether there is 
substantial evidence: (1) of each essential ele- 
ment of the offense charged, and (2) of the 
defendant being the perpetrator of such of- 
fense. State v. Johnson, 161 N.C. App. 504, 588 
S.E.2d 488, 2003 N.C. App. LEXIS 2194 (2003). 

Conviction For Attempt Permitted 
Where Completed Crime Was Charged. — 

Where an officer stated defendant sped at a 
rate “very much” in excess of 15 miles per hour 
over the speed limit and driving into oncoming 
traffic prior to slamming on the brakes and 
sliding to a halt in front of an occupied mobile 
home, that was sufficient evidence for the jury 
to find defendant guilty of eluding an officer 
while speeding in excess of 15 miles over the 
speed limit and driving recklessly; thus, defen- 
dant was not entitled to dismissal of the 
charges. State v. Davis, — N.C. App. —, 594 
S.E.2d 57, 2004 N.C. App. LEXIS 408 (2004). 

Defendant was not entitled to dismissal of 
action charging her with misdemeanor cruelty 
to animals where there was evidence that de- 
fendant knew the dogs were being kept, with 
her consent, at her home and in her backyard, 
that the dogs were tied up with no shelter, food, 
or water, and that the dogs had been allowed to 
become emaciated and one dead dog had been 
left, still tied up, to the point of decay. State v. 
Coble, — N.C. App. —, 593 S.E.2d 109, 2004 
N.C. App. LEXIS 368 (2004). 

Refusal to Dismiss Was Proper. — 

Trial court correctly denied defendant’s mo- 
tions to dismiss and submitted the charge of 
possession of a firearm by a felon to the jury, as 
the evidence was sufficient to raise a jury 
question regarding defendant’s possession of 
the gun; defendant jointly owned the car with 
his girlfriend and had been the sole driver of 
the car the entire day of the robbery, and the 
State’s evidence indicated that the gun could 
readily be seen when the driver’s door was 
opened, suggesting that defendant must have 
known of the presence of the gun. State v. 
Clark, 159 N.C. App. 520, 583 S.E.2d 680, 2003 
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N.C. App. LEXIS 1491 (2003). 

In a prosecution for obtaining property by 
false pretenses, in violation of G.S. 14-100, the 
trial court properly denied defendant’s motion 
to dismiss for insufficient evidence, pursuant to 
G.S. 15A-954, as the State produced sufficient 
evidence that a pawn shop owner was actually 
deceived by defendant’s false representation 
that he owned stolen cameras. State v. Simp- 
son, 159 N.C. App. 435, 583 S.E.2d 714, 2003 
N.C. App. LEXIS 1531 (2003), aff’d, 357 N.C. 
652, 588 S.E.2d 466 (2003). 

Trial court did not err by failing to dismiss, 
pursuant to G.S. 15A-954, the failure to appear 
charge, in violation of G.S. 15A-543, against 
defendant, as there was evidence that defen- 
dant was ordered by the magistrate to appear 
for trial, failure to appear was a substantive 
crime under G.S. 15A-543, and defendant failed 
to establish that defendant was selectively 
prosecuted. State v. Dammons, 159 N.C. App. 
284, 583 S.E.2d 606, 2003 N.C. App. LEXIS 
1539 (2003), cert. denied, 357 N.C. 579, 589 
S.E.2d 133 (2003). 

Trial court did not err in denying defendant’s 
motion to dismiss, pursuant to G.S. 15A-954, in 
defendant’s prosecution for financial identity 
fraud under G.S. 14-113.20(a), where the in- 
dictment alleged that defendant misrepre- 
sented his identity for the purpose of avoiding 
legal consequences; the indictment alleged 
proper grounds for the charge, the State pre- 
sented substantial evidence in support of the 
grounds, and there was no fatal variance be- 
tween the indictment and the evidence at trial. 
State v. Dammons, 159 N.C. App. 284, 583 
S.E.2d 606, 2003 N.C. App. LEXIS 1539 (2003), 
cert. denied, 357 N.C. 579, 589 S.E.2d 133 
(2003). 

Defendant’s conviction of involuntary man- 
slaughter, G.S. 14-18, was affirmed; the trial 
court properly refused to admit a synopsis of 
defendant’s statement given to police officer, as 
the synopsis did not did not fall within the 
recorded recollection hearsay exception under 
G.S. 8C-1, N.C. R. Evid. 803(5), because there 
was no showing that defendant had an insuffi- 
cient recollection of events, and the trial court 
properly denied defendant’s motion to dismiss 
pursuant to G.S. 15A-954, because the state 
adequately proved the elements of the crime of 
voluntary manslaughter. State v. Alston, 161 
N.C. App. 367, 588 S.E.2d 530, 2003 N.C. App. 
LEXIS 2185 (2003). 

Trial court properly denied defendant’s mo- 
tion to dismiss the armed robbery charges 
against him, and the evidence was sufficient to 
support defendant's armed robbery conviction, 
where: (1) the sole eyewitness testified that she 
heard someone yell “give me your shit” and “I 
don’t have anything, man,” (2) the eyewitness 
testified that defendant rummaged through the 
victim’s car, (3) the victim’s wallet and other 
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personal items were ultimately found strewn 
outside his car, and (4) prior to the shooting, the 
eyewitness saw the victim put a handgun in his 
car. State v. Johnson, 161 N.C. App. 504, 588 
S.E.2d 488, 2003 N.C. App. LEXIS 2194 (2003). 
Trial court did not err in denying defendant’s 
motion to dismiss an obstruction and delay of a 
public officer charge under G.S. 14-223 as: (1) 
defendant inserted herself into an investigation 
of a school fight, (2) she interfered with the 
school safety officer’s attempts to secure a stu- 
dent in his patrol car by physically blocking 
him from closing his car door, and repeatedly 
ignoring his instructions to step away, (3) she 
attempted to incite the gathering crowd to 
interfere, (4) at her own car, she again refused 
to cooperate with the officer to the point of 
running across the street, with the result that 
the student was left alone in the patrol car, and 
(5) the officer was unable to continue with his 
investigation of the fight, and he was required 
to seek back-up. State v. Bell, — N.C. App. —, 
594 S.E.2d 824, 2004 N.C. App. LEXIS 742 
(2004). 
Motion to Dismiss on Basis of Insuffi- 
cient Evidence Properly Denied. — 
Defendant’s motion to dismiss a charge of 
possession of marijuana with intent to sell and 
deliver, in violation of G.S. 90-95(a), was prop- 
erly dismissed because the State met its burden 
of proving that defendant possessed marijuana 
and that he intended to sell or deliver it where: 
(1) the marijuana, along with surveillance 
equipment and other drug paraphernalia, was 
found in a common area of a house that was 
listed on defendant’s driver’s license and car 
registration as his home address; (2) defendant 
received mail at the address; (3) although the 
evidence tended to show that defendant shared 
the house with at least one other individual, 
considering the totality of the circumstances, a 
reasonable inference could be drawn that de- 
fendant had the power to control the use and 
disposition of the substance since it was located 
in a common area of his residence. State v. 
Baldwin, 161 N.C. App. 382, 588 S.E.2d 497, 
2003 N.C. App. LEXIS 2203 (20083). 
Defendant’s motion to dismiss a charge of 
conspiracy was properly denied because there 
was substantial evidence from which a jury 
could infer an agreement between defendant 
and his roommate where (1) defendant admit- 
ted to living with the roommate and that the 
house had surveillance equipment in place; 
and, (2) defendant signed for a package that 
contained cocaine, placed it in his car, then 
moved it to another car which was subse- 
quently driven away by the inmate. State v. 
Baldwin, 161 N.C. App. 382, 588 S.E.2d 497, 
2003 N.C. App. LEXIS 2203 (2003). 
Defendant’s motion to dismiss a charge of 
violating G.S. 90-108(a)(7) by knowingly keep- 
ing or maintaining a dwelling house for the 
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purpose of keeping or selling a controlled sub- 
stance, was properly denied because there was 
sufficient evidence showing more than tempo- 
rary occupancy where defendant received mail 
at the address for approximately one year, his 
driver’s license showed the address as his home 
address, and his car was registered at the 
address. State v. Baldwin, 161 N.C. App. 382, 
588 S.E.2d 497, 2003 N.C. App. LEXIS 2203 
(2003). 

Defendant’s motion to dismiss charges of 
trafficking in cocaine by possession and traf- 
ficking in cocaine by transportation, in viola- 
tion of G.S. 90-95(h)(3) was properly dismissed 
because there was sufficient evidence from 
which a jury could reasonably infer that defen- 
dant knowingly possessed cocaine where, al- 
though a package containing cocaine was ad- 
dressed to someone else, (1) defendant 
identified himself as the addressee and signed 
for the package using the name of the ad- 
dressee, (2) defendant exercised control over 
the package by taking it inside, placing it in one 
vehicle, and then moving it to another vehicle, 
and (3) surveillance equipment, guns, and plas- 
tic bags containing traces of cocaine were found 
in the residence. State v. Baldwin, 161 N.C. 
App. 382, 588 S.E.2d 497, 2003 N.C. App. 
LEXIS 2203 (2003). 

Denial of Motion Held Appropriate. — 

Defendant’s conviction and sentence on a 
charge of first-degree murder, pursuant to G.S. 
14-17, was upheld; defendant’s argument that 
the trial court erred in denying his motion to 
dismiss for insufficient evidence, pursuant to 
G.S. 15A-954, was waived because defendant 
failed to renew his motion at the close of all the 
evidence as required by N.C. R. App. P. 10(c)(3); 
the trial court properly excluded the victim’s 
uncommunicated threats to defendant into ev- 
idence, because defendant failed to put on evi- 
dence of self-defense, as was required to admit 
such evidence, pursuant to G.S. 8C-1, Rule 
803(3); and defendant did not suffer any preju- 
dice pursuant to G.S. 15A-1443(a) because de- 
fendant testified to substantially the same evi- 
dence that was contained in_ the 
uncommunicated threat. State v. Messick, 159 
N.C. App. 232, 585 S.E.2d 392, 2003 N.C. App. 
LEXIS 1493 (2003). 

Defendant was not entitled to dismissal, pur- 
suant to G.S. 15A-954, of the second-degree 
rape charge, in violation of G.S. 14-27.3, 
against defendant; there was sufficient evi- 
dence of constructive force to convict defendant, 
where the victim testified that defendant 
threatened the victim that if he did not do what 
defendant asked, defendant would pull a gun 
on him. State v. Scercy, 159 N.C. App. 344, 583 
S.E.2d 339, 2003 N.C. App. LEXIS 1499 (2003), 
appeal dismissed, cert. denied, 357 N.C. 581, 
589 S.E.2d 363 (2003). 
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Where defendant’s co-conspirator testified 
that he and defendant planned to break into 
and rob a convenience store of cigarettes and he 
saw defendant take a large white bag and 
break into the store and take the cigarettes, 
where another witness saw defendant with a 
large white bag of cigarettes the following day, 
and where cigarettes valued at $3,500 were 
missing after the break-in, the trial court prop- 
erly denied defendant’s motion to dismiss the 
felony charge because the State had proved all 
of the essential elements of the crime. State v. 
Owens, 160 N.C. App. 494, 586 S.E.2d 519, 
2003 N.C. App. LEXIS 1820 (2003). 

Trial court properly denied defendants’ mo- 
tion to dismiss, pursuant to G.S. 15A-954, in 
their criminal trial wherein they were charged 
with robbery with a dangerous weapon in vio- 
lation of G.S. 14-87, as there was substantial 
evidence of each essential element of the of- 
fense and of defendants’ identities as the per- 
petrators; a restaurant employee who was held 
at gunpoint while the restaurant was robbed 
testified as to the elements of the offense, and 
an accomplice who also worked in the restau- 
rant identified defendants as the perpetrators. 
State v. Jackson, 161 N.C. App. 118, 588 S.E.2d 
11, 2003 N.C. App. LEXIS 1980 (2003). 

Defendant’s motion to dismiss a kidnapping 
charge was properly denied because the evi- 
dence indicated that defendant’s assault on a 
victim was complete and that defendant then 
removed the victim to a different location to 
facilitate defendant’s flight from the assault 
scene. State v. Scott, 161 N.C. App. 104, 587 
S.E.2d 485, 2003 N.C. App. LEXIS 1999 (2003), 
cert. denied, 358 N.C. 158, 593 S.E.2d 398 
(2004). 

Defendant’s motion to dismiss an assault 
with a deadly weapon with intent to kill inflict- 
ing serious injury charge was properly denied 
because evidence that defendant attacked the 
victim, placed her in his trunk and kept her 
there unconscious, seriously injured, and bleed- 
ing for four hours, in addition to the use of a 
deadly weapon and the severity of the victim’s 
injuries, was sufficient to show the element of 
an intent to kill in the assault charge. State v. 
Scott, 161 N.C. App. 104, 587 S.E.2d 485, 2003 
N.C. App. LEXIS 1999 (2003), cert. denied, 358 
N.C. 158, 593 S.E.2d 398 (2004). 

Defendant’s motion to dismiss a charge of 
trafficking in cocaine by possession and of pos- 
session with intent to manufacture, sell, or 
deliver cocaine was properly denied; defen- 
dant’s lack of knowledge of the weight of the 
cocaine was irrelevant because he knew that he 
possessed cocaine. State v. Foster, 162 N.C. 
App. 665, 592 S.E.2d 259, 2004 N.C. App. 
LEXIS 255 (2004), cert. granted, 358 N.C. 378, 
597 S.E.2d 768 (2004). 

Trial court did not err in denying defendant’s 
motion to dismiss the possession charge be- 
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cause a juror could reasonably have inferred 
that defendant had the power and intent to 
control the cocaine found next to the driver’s 
seat in the vehicle and therefore, constructively 
possessed the cocaine. The arresting officer 
observed defendant in the vehicle seemingly 
nervous and evasive, and when stopped, defen- 
dant ultimately fled. State v. Lane, — N.C. App. 
—, 594 S.E.2d 107, 2004 N.C. App. LEXIS 420 
(2004). 

Denial of Motion Held Inappropriate. — 

State failed to produce evidence sufficient to 
support either the second element of affray, 
that the fight occurred in a public place, or the 
third element of affray, that the fight caused 
terror to the people, in its case against the 
juvenile; therefore, the hearing judge errone- 
ously denied the juvenile’s motion to dismiss 
the affray charge. In re May, 357 N.C. 423, 584 
8.E.2d 271, 2003 N.C. LEXIS 833 (2003). 

Maiming of a victim’s ear occurs only when a 
victim’s ear is totally severed from the victim’s 
head or a part of a victim’s ear is totally severed 
from the rest of the victim’s ear; thus, defen- 
dant’s motion to dismiss a maiming charge 
should have been granted where the State 
failed to prove that the victim’s ear had been 
completely removed from the victim’s head. 
State v. Scott, 161 N.C. App. 104, 587 S.E.2d 
485, 2003 N.C. App. LEXIS 1999 (2003), cert. 
denied, 358 N.C. 158, 593 S.E.2d 398 (2004). 

Trial court erred in denying defendant’s mo- 
tion to dismiss the charge of sexual offense by a 
person in a parental role for insufficiency of the 
evidence where there was no evidence to sup- 
port the finding that defendant and the victim 
had a relationship analogous to that of a parent 
and child; the evidence, taken in the light most 
favorable to the State, was sufficient to estab- 
lish only that defendant babysat for the victims 
and was not the mother’s boyfriend or a de facto 
stepfather. State v. Bailey, — N.C. App. —, 592 
S.E.2d 738, 2004 N.C. App. LEXIS 300 (2004). 

Defendant’s motion to dismiss the charge of 
maintaining a vehicle for the purpose of keep- 
ing or selling controlled substances should have 
been granted because the evidence did not 
indicate possession of cocaine in the vehicle 
that occurred over a duration of time, nor was 
there evidence that defendant had used the 
vehicle on a prior occasion to sell cocaine. State 
v. Lane, — N.C. App. —, 594 S.E.2d 107, 2004 
N.C. App. LEXIS 420 (2004). 

Sufficient Evidence to Sustain Convic- 
tion. — 

There was substantial evidence to withstand 
defendant's motions to dismiss. The evidence 
established that the victim, defendant’s biolog- 
ical daughter, was between 13 and 15 years old, 
an essential element of statutory rape under 
section G.S. 14-27.7A(a), during the time she 
lived with defendant, and defendant engaged in 
almost daily sexual intercourse with her. There 
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was also sufficient evidence of defendant’s age 
because it was biologically impossible for defen- 
dant to be less than six years older than the 
victim and to be her father. State v. Wiggins, 
161 N.C. App. 583, 589 S.E.2d 402, 2003 N.C. 
App. LEXIS 2263 (2003), cert. denied, 358 N.C. 
241, 594 S.E.2d 34 (2004). 

Denial of defendant’s motion to dismiss was 
upheld after the appellate court determined 
that there was sufficient evidence that defen- 
dant was the perpetrator of the crime and that 
he acted with premeditation and deliberation; 
among other things, there was fiber evidence 
and evidence connected with defendant’s boat 
linking him to the crime, and evidence of an 
elaborate process of concealing the body to 
support premeditation and deliberation. State 
v. Dawkins, 162 N.C. App. 231, 590 S.E.2d 324, 
2004 N.C. App. LEXIS 116 (2004), cert. denied, 
358 N.C. 237, — S.E.2d — (2004). 

Denial of defendants’ motions to dismiss was 
upheld as the evidence was sufficient to estab- 
lish that defendants willfully attempted to 
evade or defeat a tax or its payment in violation 
of G.S. 105-236(7), and tended to show that one 
defendant failed to file an income tax return for 
four years despite the fact that his gross income 
exceeded his federal and state exemption allow- 
ances and necessitated that he file a return in 
each of those years. State v. Sinnott, — N.C. 
App. —, 593 S.E.2d 439, 2004 N.C. App. LEXIS 
370 (2004). 

Applied in State v. Cook, — N.C. App. —, 
594 S.E.2d 819, 2004 N.C. App. LEXIS 741 
(2004). 


Il. SPEEDY TRIAL. 


A. In General. 


Delay Held Not Unreasonable. — 
There was no error in denying defendant’s 
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motion to dismiss because defendant’s constitu- 
tional right to a speedy trial was not violated 
even though almost two years passed between 
the date of the offenses and trial; defendant 
failed to demonstrate actual or substantial 
prejudice resulting from the delay as he alleged 
only anxiety and concern, and also failed to 
meet his burden of showing that the reason for 
the delay was the neglect or willfulness of the 
prosecution. State v. Doisey, 162 N.C. App. 447, 
590 S.E.2d 886, 2004 N.C. App. LEXIS 188 
(2004). 


VI. PREVIOUS ADJUDICATION OF 
ISSUE. 


No Double Jeopardy Where Prior 
Crimes Used in Sentencing. — Trial court’s 
denial of defendant’s pretrial motion to dismiss 
two murder charges against him, in violation of 
G.S. 14-17, based on double jeopardy, pursuant 
to G.S. 15A-954, was proper because the fact 
that in a prior murder case against defendant, 
the State had introduced evidence of the two 
murders in support of the aggravating circum- 
stance described in G.S. 15A-2000(e)(11) was 
not tantamount to the State putting defendant 
on trial for those crimes; the jury’s consider- 
ation of defendant’s “other crimes of violence” in 
making its penalty recommendation on one 
murder was not logically equivalent to defen- 
dant receiving multiple punishment for the 
same crime. State v. Carter, 357 N.C. 345, 584 
S.E.2d 792, 2003 N.C. LEXIS 832 (2003). 


§ 15A-955. Motion to dismiss — Grounds applicable to 


indictments. 


CASE NOTES 


Sufficiency of the Evidence. — There was 
substantial evidence to withstand defendant’s 
motions to dismiss. The evidence established 
that the victim, defendant’s biological daugh- 
ter, was between 13 and 15 years old, an 
essential element of statutory rape under G.S. 
14-27.7A(a), during the time she lived with 
defendant, and defendant engaged in almost 


daily sexual intercourse with her. There was 
also sufficient evidence of defendant’s age be- 
cause it was biologically impossible for defen- 
dant to be less than six years older than the 
victim and to be her father. State v. Wiggins, 
161 N.C. App. 583, 589 S.E.2d 402, 2003 N.C. 
App. LEXIS 2263 (2003), cert. denied, 358 N.C. 
241, 594 S.E.2d 34 (2004). 
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§ 15A-959. Notice of defense of insanity; pretrial determi- 
nation of insanity. 


(a) If a defendant intends to raise the defense of insanity, the defendant 
must file a notice of the defendant’s intention to rely on the defense of insanity 
as provided in G.S. 15A-905(c) and, if the case is not subject to that section, 
within a reasonable time prior to trial. The court may for cause shown allow 
late filing of the notice or grant additional time to the parties to prepare for 
trial or make other appropriate orders. 

(b) In cases not subject to the requirements of G.S. 15A-905(c), if a 
defendant intends to introduce expert testimony relating to a mental disease, 
defect, or other condition bearing upon the issue of whether the defendant had 
the mental state required for the offense charged, the defendant must within 
a reasonable time prior to trial file a notice of that intention. The court may for 
cause shown allow late filing of the notice or grant additional time to the 
parties to prepare for trial or make other appropriate orders. 

(c) Upon motion of the defendant and with the consent of the State the court 
may conduct a hearing prior to the trial with regard to the defense of insanity 
at the time of the offense. If the court determines that the defendant has a 
valid defense of insanity with regard to any criminal charge, it may dismiss 
that charge, with prejudice, upon making a finding to that effect. The court’s 
denial of relief under this subsection is without prejudice to the defendant’s 
right to rely on the defense at trial. If the motion is denied, no reference to the 
hearing may be made at the trial, and recorded testimony or evidence taken at 
the hearing is not admissible as evidence at the trial. (1973, c. 1286, s. 1; 1977, 
Ces 20, 2004-154, s, 10,) 


Effect of Amendments. — Session Laws 
2004-154, s. 10, effective October 1, 2004, and 
applicable to cases where the trial date set 
pursuant to G.S. 7A-49.4 is on or after that 
date, in subsection (a), deleted “within the time 
provided for the filing of pretrial motions under 
G.S. 15A-952” following “the defendant must,” 
and added “as provided in G.S. 15A-905(c) and, 
if the case is not subject to that section, within 


a reasonable time prior to trial” at the end of 
the first sentence; in subsection (b), added “In 
cases not subject to the requirements of G.S. 
15A-905(c)” at the beginning of the first sen- 
tence and substituted “a reasonable time prior 
to trial” for “the time provided for the filing of 
pretrial motions under G.S. 15A-952(b)”; and 
made gender neutral changes throughout. 


ARTICLE 53. 


Motion to Suppress Evidence. 


§ 15A-972. Motion to suppress evidence before trial in 
superior court in general. 


CASE NOTES 


Motion to Suppress Properly Denied. — 
Trial court did not err in denying defendant’s 
motion to suppress, as defendant did not chal- 
lenge its factual findings, and those findings 
adequately supported the trial court’s conclu- 
sion of law that the issuance of the search 
warrant was based on probable cause and ade- 
quately stated the premises to be searched and 
the items to be seized. State v. Adams, 159 N.C. 


App. 676, 583 S.E.2d 689, 2003 N.C. App. 
LEXIS 1513 (2003), appeal dismissed, 357 N.C. 
659, 590 S.E.2d 272 (2003). 

Motion to suppress was properly denied 
where the evidence showed that defendant was 
informed of his Miranda rights, that he under- 
stood those rights, that he knowingly, intelli- 
gently, willfully, and voluntarily waived those 
rights, and that the statements he made were 
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not the result of threats or coercion. State v. 
Bailey, — N.C. App. —, 592 S.E.2d 738, 2004 
N.C. App. LEXIS 300 (2004). 

Motion to Dismiss Properly Denied. — 
Trial court properly denied defendant’s motion 
to suppress drugs obtained during a warrant- 
less search of his car, as the drugs were found 
during a search incident to a lawful arrest 
supported by probable cause after verification 
of an informant’s tip as to the vehicle, the 
perpetrator, and the location and approximate 
time of the alleged drug activity. State v. Col- 
lins, 160 N.C. App. 310, 585 S.E.2d 481, 2003 
N.C. App. LEXIS 1795 (2003), aff'd, 358 N.C. 
135, 591 S.E.2d 518 (2004). 

Trial court properly denied defendant’s mo- 
tion to suppress evidence pursuant to G:S. 
15A-972 in a prosecution on drug charges, as an 
anticipatory search warrant under which the 
evidence in question was seized complied with 
state requirements for such a warrant, and 
G.S. 15A-246(4) did not required that the ad- 
dress listed in the warrant be listed in a city 
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directory. State v. Phillips, 160 N.C. App. 549, 
586 S.E.2d 540, 2003 N.C. App. LEXIS 1832 
(2003). 

Where a police officer had probable cause to 
stop defendant’s vehicle and defendant was 
predisposed to commit the crime, the trial court 
properly denied defendant’s motions to sup- 
press and motion for a jury instruction on 
entrapment. State v. Reynolds, 161 N.C. App. 
144, 587 S.E.2d 456, 2003 N.C. App. LEXIS 
1998 (2003). 

Trial Court Erred in Assuming Defen- 
dant Had Standing to Contest Search. — 
Trial court may have applied an erroneous legal 
standard to the issue of whether defendant 
could properly challenge the search of a house, 
where the trial court appeared to assume that, 
in the absence of evidence requiring a contrary 
ruling, the default setting would be that the 
defendant had standing to contest the search. 
State v. Barnes, 158 N.C. App. 606, 582 S.E.2d 
313, 2003 N.C. App. LEXIS 1232 (2003). 


§ 15A-974. Exclusion or suppression of unlawfully ob- 


tained evidence. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Motion to Suppress Properly Denied. — 
Defendant's motion to suppress evidence 
seized from his home, on the theory that the 
evidence was seized before a search warrant 
authorizing its seizure arrived at defendant’s 
house, was properly denied, as the trial court’s 
fact findings as to the time the warrant was 
issued, the time it arrived at defendant’s house, 
and the time the search of defendant’s house 
began, was supported by the evidence. State v. 
Crutchfield, 160 N.C. App. 528, 586 S.E.2d 525, 
2003 N.C. App. LEXIS 1817 (2003). 
Defendant’s motion to suppress a statement 
he made to the police while he was hospitalized 
and receiving medication, on the theory that he 
did not knowingly and intelligently waive his 
Miranda rights, was properly denied as the 
trial court’s factual findings resolving conflict- 
ing opinions and testimony presented at a hear- 
ing on defendant’s suppression motion were 
supported by the testimony at that hearing, 
and were conclusive on appeal. State v. 
Crutchfield, 160 N.C. App. 528, 586 S.E.2d 525, 
2003 N.C. App. LEXIS 1817 (2003). 
Defendant’s motion to suppress his son’s in 
court and prior “identifications” of defendant 
was properly denied as the son’s testimony that 
he was shot by someone who was the same size 
and shape as defendant was not an identifica- 


tion, and issues regarding the nine-year-old 
son’s credibility and suggestibility, and the re- 
liability of his statements, were matters of 
weight for the jury to resolve, rather than 
issues of admissibility. State v. Crutchfield, 160 
N.C. App. 528, 586 S.E.2d 525, 2003 N.C. App. 
LEXIS 1817 (2003). 

Trial court did not err by denying defendant’s 
motion to suppress the drug evidence found 
inside his leather coat. The police did not vio- 
late defendant’s constitutional rights by search- 
ing his jacket because the owner’s general con- 
sent to the search of his car reasonably 
included the search of clothing lying on the 
seats of the car. State v. Jones, 161 N.C. App. 
615, 589 S.E.2d 374, 2003 N.C. App. LEXIS 
2264 (2003). 

Trial court did not err by denying defendant’s 
motion to suppress his oral statement that he 
put his jacket in the car because it contained 
drugs was a voluntary spontaneous utterance 
which was not in response to any question by 
law enforcement. State v. Jones, 161 N.C. App. 
615, 589 S.E.2d 374, 2003 N.C. App. LEXIS 
2264 (2003). 

Trial court did not err by denying defendant’s 
motion to suppress his written statement be- 
cause defendant’s testimony did not suggest 
that he attempted to read the statement but 
was unable to do so. Also, the deputy testified 
that he wrote precisely what defendant said, 
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without paraphrasing, and that he read it 
aloud as he transcribed defendant’s state- 
ments. State v. Jones, 161 N.C. App. 615, 589 
S.E.2d 374, 2003 N.C. App. LEXIS 2264 (2003). 

Trial court properly denied defendant’s mo- 
tion to suppress incriminating statements he 
made to law enforcement, and properly admit- 
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ted those statements at trial, as none of the 
tactics that defendant cited that were used by 
the detectives who questioned him rendered his 
confession involuntary or made his statements 
to police subsequently inadmissible. State v. 
Maniego, — N.C. App. —, 594 S.E.2d 242, 2004 
N.C. App. LEXIS 580 (2004). 


§ 15A-975. Motion to suppress evidence in superior court 
prior to trial and during trial. 


CASE NOTES 


I. General Consideration. 
II. Motions First Made at Trial. 


I. GENERAL CONSIDERATION. 


Denial of Motion Upheld. — Denial of 
defendant's motion to suppress evidence was 
upheld after the appellate court concluded that 
the officer had a reasonable, articulable suspi- 
cion to believe that defendant was committing 
an implied consent offense based on the facts 
that defendant’s car was weaving combined 
with the unusual hour and the location, in an 
area near bars, and the search of defendant’s 
car was lawful based on the fact that it was 
admittedly consensual and not tainted by an 
unlawful detention. State v. Jacobs, 162 N.C. 
App. 251, 590 S.E.2d 437, 2004 N.C. App. 
LEXIS 119 (2004). 


Il. MOTIONS FIRST MADE AT TRIAL. 


Standard of Appellate Review. — In su- 
perior court, a defendant may move to suppress 
evidence only prior to trial unless the defen- 
dant did not have reasonable opportunity to 
make the motion before trial or unless the 
motion to suppress is allowed during trial un- 
der G.S. 15A-975(b) or (c). G.S. 15A-975(a). 
Where the record is silent as to the trial court’s 
basis for permitting a defendant to make a 
motion to suppress evidence for the first time at 
trial, the Court of Appeals of North Carolina 
presumes that the trial court acted correctly. 
State v. Smith, 160 N.C. App. 107, 584 S.E.2d 
830, 2003 N.C. App. LEXIS 1767 (2003). 


§ 15A-977. Motion to suppress evidence in superior court; 


procedure. 


CASE NOTES 


II. Findings of Fact. 


II. FINDINGS OF FACT. 


When Findings of Fact Not Required. — 
Although the general rule is that the trial 
court must make findings of fact and conclu- 
sions of law after hearing a motion to suppress, 
findings are not required if there is no material 
conflict in the evidence at the suppression hear- 


ing; thus, where the only conflict was in the 
interpretation of the scope of a search warrant 
and not a conflict in evidence, the trial court 
was not required to make findings of fact. State 
v. Baldwin, 161 N.C. App. 382, 588 S.E.2d 497, 
2003 N.C. App. LEXIS 2203 (2003). 


§ 15A-979. Motion to suppress evidence in superior and 
district court; orders of suppression; effects of 
orders and of failure to make motion. 


CASE NOTES 


I. General Consideration. 
II. Appeal From Denial of Motion. 
III. Appeal From Grant of Motion. 
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I. GENERAL CONSIDERATION. 


Admission of Statements Given to Po- 
lice. — Although the appellate court stated 
that the better practice was to give defendants 
their Miranda rights orally and in writing, it 
found that a police officer who interviewed 
defendant did not violate her rights because he 
asked her to read the warnings, or because he 
questioned her even though he knew she had 
appointed counsel on a different charge that 
arose out of the same course of conduct, and the 
appellate court found that defendant under- 
stood her rights and voluntarily waived them. 
State v. Strobel, — N.C. App. —, 596 S.E.2d 
249, 2004 N.C. App. LEXIS 826 (2004). 

Cited in State v. McArn, 159 N.C. App. 209, 
582 S.E.2d 371, 2003 N.C. App. LEXIS 1428 
(2003). 


Il. APPEAL FROM DENIAL OF MOTION. 


Defendant did not have an appeal of 
right where his arguments were not pre- 
sented with the denial of a plea with- 
drawal or a motion to suppress and did 
not challenge the evidence’s sufficiency or 
the sentencing statutes; review was unavail- 
able as, without an appeal of right or the 
authority to grant certiorari, the appellate 
court could not consider the arguments as- 
serted by defendant and had to dismiss the 
appeal. State v. Jamerson, 161 N.C. App. 527, 
588 S.E.2d 545, 2003 N.C. App. LEXIS 2188 
(2003). 

Review Was Allowed as the Habitual Fel- 
ony Indictment was Inextricably Linked 
to the Underlying Felony. — Although de- 
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fendant’s motion to suppress related to the 
underlying felony, since the habitual felon in- 
dictment was inextricably linked to the felony 
by the fact that defendant pled guilty to both in 
the same plea agreement and the fact that the 
charge would have subjected defendant to an 
increased punishment, the jurisdiction of the 
trial court could be addressed over either in- 
dictment pursuant to G.S. 15A-979(b). State v. 
Jones, 161 N.C. App. 60, 588 S.E.2d 5, 2003 
N.C. App. LEXIS 1984 (2003), cert. granted, 
357 N.C. 660, 589 S.E.2d 882 (2003). 


iil. APPEAL FROM GRANT OF MOTION. 


Scope of Appellate Review. — Generally, 
an appellate court’s review of a trial court's 
order on a motion to suppress is strictly limited 
to a determination of whether its findings are 
supported by competent evidence, and in turn, 
whether the findings support the trial court’s 
ultimate conclusion; where, however, the trial 
court’s findings of fact are not challenged on 
appeal, they are deemed to be supported by 
competent evidence and are binding on appeal. 
Motion to suppress evidence following a stop of 
a driver was properly granted because the 
driver’s 8-second delay before proceeding 
through a traffic light did not create a suffi- 
ciently reasonable articulation of suspicion of 
criminal activity to justify stopping the driver 
for driving while ability impaired, especially 
where there was nothing suspicious about driv- 
ing once she passed into the intersection. State 
v. Roberson, — N.C. App. —, 592 S.E.2d 733, 
2004 N.C. App. LEXIS 295 (2004), cert. denied, 
358 N.C. 240, 594 S.E.2d 199 (2004). 


SUBCHAPTER X. GENERAL TRIAL PROCEDURE. 


ARTICLE 56. 
Incapacity to Proceed. 


§ 15A-1001. No proceedings when defendant mentally in- 
capacitated; exception. 


CASE NOTES 


Competency Evaluation Does Not Impli- 
cate Confrontation Rights. — 

Competency hearings do not implicate a de- 
fendant’s confrontation rights and they do not 
have a substantial relation to his opportunity 
to defend. Therefore, whether or not defendant 
was competent at a retrospective competency 
hearing did not implicate his constitutional or 
statutory rights and it was proper to conduct 
the hearing without determining his compe- 


tency. State v. McRae, — N.C. App. —, 594 
S.E.2d 71, 2004 N.C. App. LEXIS 413 (2004). 
No Minimum Observation Period Re- 
quired. — G.S. 15A-1002 did not set a mini- 
mum observation period in connection with a 
competency determination, and there was no 
error in finding defendant competent to stand 
trial based on a psychiatrist’s examination of 
defendant which lasted only one hour and 40 
minutes. State v. Robertson, 161 N.C. App. 288, 
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587 S.E.2d 902, 2003 N.C. App. LEXIS 2049 
(2003). 

Retrospective Determination of Compe- 
tency. — Once a convicted defendant is re- 
manded under the remedy of a retrospective 
determination of his competency, competency is 
determined under the appropriate standards in 
G.S. 15A-1001(a), and it is the defendant’s 
burden of proof to show that he lacked the 
capacity to proceed; there was sufficient compe- 
tent evidence that defendant was properly ad- 
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judicated in a retrospective competency hear- 
ing to have been to have been competent to 
stand trial on a conviction for murder where: 
(1) his psychiatric evaluations indicated he was 
competent as long as he was on medication; (2) 
he was on medication during the trial; and (3) 
defendant’s counsel raised no question of his 
competency during the trial, thus presenting 
defendant as competent. State v. McRae, — 
N.C. App. —, 594 S.E.2d 71, 2004 N.C. App. 
LEXIS 413 (2004). 


§ 15A-1002. Determination of incapacity to proceed; evi- 
dence; temporary commitment; temporary or- 


ders. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


No Minimum Observation Period Re- 
quired. — G.S. 15A-1002 did not set a mini- 
mum observation period in connection with a 
competency determination, and there was no 
error in finding defendant competent to stand 
trial based on a psychiatrist’s examination of 


defendant which lasted only one hour and 40 
minutes. State v. Robertson, 161 N.C. App. 288, 
587 S.E.2d 902, 2003 N.C. App. LEXIS 2049 
(2003). 

Cited in State v. McRae, — N.C. App. —, 594 
S.E.2d 71, 2004 N.C. App. LEXIS 413 (2004). 


ARTICLE 57. 
Pieos: 


§ 15A-1011. Pleas in district and superior courts; waiver 


of appearance. 


CASE NOTES 


Cited in State v. Maske, 358 N.C. 40, 591 
S.E.2d 521, 2004 N.C. LEXIS 18 (2004). 


ARTICLE 58. 
Procedures Relating to Guilty Pleas in Superior Court. 


§ 15A-1021. Plea conference; improper pressure prohib- 
ited; submission of arrangement to judge; res- 
titution and reparation as part of plea ar- 
rangement agreement, etc. 


CASE NOTES 


Evidence of Plea Agreement. — Where a 
codefendant, who never had a plea agreement 
with the State, entered an open plea of guilty 


and the court consolidated her sentences on the 
condition that she testify truthfully if called 
upon by the State, the defendant’s assertion 


Zoek 
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that the State and court falsely presented to 
the jury, in violation of his due process rights, 
that the sentencing condition was enforceable 
was without merit; even assuming the condi- 
tion was not enforceable, there was no evidence 
that the State or court knew it was not and 
purposefully implied to the jury that it was. 
State v. Frink, 158 N.C. App. 581, 582 S.E.2d 
617, 2003 N.C. App. LEXIS 1280 (2003). 
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Defendant did not have to expressly ad- 
mit guilt as to his status of being a habit- 
ual felon in order for the guilty plea to be 
valid. State v. Davis, — N.C. App. —, 594 
S.E.2d 57, 2004 N.C. App. LEXIS 408 (2004). 

Cited in State v. Nevills, 158 N.C. App. 7338, 
582 S.E.2d 625, 2003 N.C. App. LEXIS 1221 
(2003); State v. Rhodes, — N.C. App. —, 592 
S.E.2d 731, 2004 N.C. App. LEXIS 297 (2004). 


§ 15A-1022. Advising defendant of consequences of guilty 
plea; informed choice; factual basis for plea; 
admission of guilt not required. 


CASE NOTES 


No Contest Plea Upheld. — Trial court did 
not err in accepting defendant’s no contest plea 
where a factual basis for the plea existed and 
the exchange between defendant and the judge 
tracked the applicable statutory language and 
sufficiently explained the consequences of the 
no contest plea. State v. May, 159 N.C. App. 


159, 583 S.E.2d 302, 2003 N.C. App. LEXIS 
1430 (2003). 

Cited in State v. Nevills, 158 N.C. App. 733, 
582 S.E.2d 625, 2003 N.C. App. LEXIS 1221 
(2003); State v. Rhodes, — N.C. App. —, 592 
S.E.2d 731, 2004 N.C. App. LEXIS 297 (2004). 


§ 15A-1023. Action by judge in plea arrangements relating 
to sentence; no approval required when ar- 
rangement does not relate to sentence. 


CASE NOTES 


Cited in State v. Nevills, 158 N.C. App. 733, 
582 S.E.2d 625, 2003 N.C. App. LEXIS 1221 
(2003). 


§ 15A-1024. Withdrawal of guilty plea when sentence not 
in accord with plea arrangement. 


CASE NOTES 


Trial judge erred in reopening sentenc- 
ing hearing and resentencing defendant; 
trial judge should have: (1) informed defendant 
of his decision to impose a sentence other than 
that provided in the plea agreement, (2) in- 
formed him that he could withdraw his plea, 
and (3) if defendant chose to withdraw his plea, 


§ 15A-1025. Plea discussion 
ble. 


granted a continuance until the next session of 
court. State v. Rhodes, — N.C. App. —, 592 
S.E.2d 731, 2004 N.C. App. LEXIS 297 (2004). 

Cited in State v. Nevills, 158 N.C. App. 733, 
582 S.E.2d 625, 2003 N.C. App. LEXIS 1221 
(2003). 


and arrangement inadmissi- 


CASE NOTES 


Cited in State v. Nevills, 158 N.C. App. 733, 
582 S.E.2d 625, 2003 N.C. App. LEXIS 1221 
(2003). 
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§ 15A-1026. Record of proceedings. 


CASE NOTES 


Cited in State v. Nevills, 158 N.C. App. 733, 
582 S.E.2d 625, 2003 N.C. App. LEXIS 1221 
(2003). 


§ 15A-1027. Limitation on collateral attack on conviction. 


CASE NOTES 


Reviewability. — It is permissible for the 
court of appeals to review, pursuant to a peti- 
tion for writ of certiorari, during the appeal 
period a claim that the procedural require- 
ments of N.C. Gen. Stat. art. 58 were violated. 
State v. Rhodes, — N.C. App. —, 592 S.E.2d 


731, 2004 N.C. App. LEXIS 297 (2004). 

Cited in State v. Nevills, 158 N.C. App. 733, 
582 S.E.2d 625, 2003 N.C. App. LEXIS 1221 
(2003); State v. Rush, 158 N.C. App. 738, 582 
S.E.2d 37, 2003 N.C. App. LEXIS 1255 (2003). 


§ 15A-1029.1. Transfer of case from superior court to dis- 
trict court to accept guilty and no contest 
pleas for certain felony offenses. 


CASE NOTES 


Applied in State v. Hooper, 158 N.C. App. 
654, 582 S.E.2d 331, 2003 N.C. App. LEXIS 
1223 (2003). 


ARTICLE 59. 


Maintenance of Order in the Courtroom. 


§ 15A-1031. Custody and restraint of defendant and wit- 


nesses. 


CASE NOTES 


Cited in State v. Jackson, 162 N.C. App. 695, 
592 S.E.2d 575, 2004 N.C. App. LEXIS 265 
(2004). 


ARTICLE 62. 


Mistrial. 


§ 15A-1061. Mistrial for prejudice to defendant. 


CASE NOTES 


Not every disruptive event occurring 


during trial automatically requires the 


court to declare a mistrial, etc. 
When defense counsel asked the jury to find 
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defendant guilty based on the State’s failure to 
prove defendant guilty beyond a reasonable 
doubt, the trial court did not abuse its discre- 
tion by declining to declare a mistrial because: 
(1) counsel’s error was in form, not substance, 
as, contextually, he did not ask the jury to find 
defendant guilty; (2) counsel’s error was cured 
when he was allowed to make additional argu- 
ment to the jury; and (3) the trial court’s ruling 
on defendant’s mistrial motion was correctly 
based on the totality of the circumstances. 
State v. Mason, 159 N.C. App. 691, 583 S.E.2d 
410, 2003 N.C. App. LEXIS 1524 (2003). 

Remedy Less Drastic Than Mistrial Held 
Sufficient. — 

Where a trial court immediately sustained 
defendant’s objection to inadmissible prior 
crime evidence and gave a curative instruction 
telling a jury to “completely and totally disre- 
gard” the objectionable statement, the trial 
court did not abuse its discretion in denying 
defendant’s motion for a mistrial; the trial court 
also asked the jury members to indicate any 
inability to follow the instruction by raising 
their hands and indicated for the record that 
none of the jurors raised his or her hand. State 
v. Morgan, — N.C. App. —, 595 S.E.2d 804, 
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2004 N.C. App. LEXIS 819 (2004). 

Mistrial Properly Denied. — 

Trial court did not err in denying defendant’s 
motion for a mistrial because the record did not 
disclose that isolated testimony by the sexual 
assault victim substantially and irreparably 
prejudiced the defendant; thus, a mistrial was 
not required. State v. Carrigan, 161 N.C. App. 
256, 589 S.E.2d 134, 2003 N.C. App. LEXIS 
2045 (2003), appeal dismissed, 358 N.C. 237, 
593 S.E.2d 784 (2004). 

Appellate court rejected defendant’s argu- 
ment that the trial court erred when it failed to 
order a mistrial, sua sponte, after he informed 
the court that a person who was in the court- 
room used hand signals to communicate with a 
child victim while she testified. State v. McCall, 
162 N.C. App. 64, 589 S.E.2d 896, 2004 N.C. 
App. LEXIS 12 (2004). 

Defendant was not entitled to mistrial based 
on his claim of juror misconduct where the 
juror’s inadvertent failure to disclose the 40- 
year-old information she had forgotten during 
voir dire did not amount to concealment, and 
the juror demonstrated no bias. State v. Maske, 
358 N.C. 40, 591 S.E.2d 521, 2004 N.C. LEXIS 
18 (2004). 


SUBCHAPTER XI. TRIAL PROCEDURE IN DISTRICT 
COURT. 


ARTICLE 66. 


Procedure for Hearing and Disposition of Infractions. 


§ 15A-1114. Hearing procedure for infractions. 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 


§ 15A-1116. Enforcement of sanctions. 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 
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SUBCHAPTER XII. TRIAL PROCEDURE IN SUPERIOR 
COURT. 


ARTICLE 71. 
Right to Trial by Jury. 


§ 15A-1201. Right to trial by jury. 


CASE NOTES 


Unanimous Verdict. — When defendant 
was charged with 10 counts of statutory rape, 
the trial court submitted all 10 counts to the 
jury without differentiating among them, the 
indictment alleged 10 counts occurring between 
two dates, without specifying a date for any one 
charge, and the verdict sheets indicated guilty 
verdicts without specifying a particular offense, 


defendant’s constitutional right to a unanimous 
jury verdict was violated because it could not be 
said that the jury unanimously agreed that 
defendant committed any particular offense. 
State v. Holden, 160 N.C. App. 503, 586 S.E.2d 
513, 2003 N.C. App. LEXIS 1818 (2008), cert. 
granted, 358 N.C. 238, 593 S.E.2d 786 (2004). 


ARTICLE 72. 
Selecting and Impaneling the Jury. 


§ 15A-1211. Selection procedure generally; role of judge; 
challenge to the panel; authority of judge to 


excuse jurors. 


CASE NOTES 


In order to properly allege a violation of 
G.S. 15A-1214, a defendant’s challenge to a 
jury panel must be in writing, must specify the 
facts constituting the ground of challenge, and 
must be made and decided before any juror is 
examined; such challenges to jury selection 
must be made at the trial court level. State v. 
Jones, 358 N.C. 330, 595 S.E.2d 124, 2004 N.C. 
LEXIS 341 (2004). 

Failure to Preserve Juror Challenge for 
Appellate Review. — 

Jury selection method used by the trial court, 
of dividing the jury panel into separate panels 
and calling the jurors such that both parties 


knew exactly which prospective juror was next 
to be called, was clearly in violation of G.S. 
15A-1214(a), but since defendant did not follow 
the procedures outlined in G.S. 15A-1211(c) for 
challenging the panel, he waived appellate re- 
view of assignments of error under G.S. 15A- 
1214(a); defendant failed to show that absent 
the violation, a different result probably would 
have been reached, or that the process led to a 
miscarriage of justice or denied him of a fair 
trial he therefore failed to show plain error, and 
his convictions were affirmed. State v. Johnson, 
161 N.C. App. 68, 587 S.E.2d 445, 2003 N.C. 
App. LEXIS 2001 (2003). 


§ 15A-1212. Grounds for challenge for cause. 


CASE NOTES 


IV. Inability to Render Verdict in Accordance with Law. 
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IV. INABILITY TO RENDER 
VERDICT IN ACCOR- 
DANCE WITH LAW. 


Inability to Impose Death Penalty. — 

Trial court did not err when it granted the 
State’s challenges for cause against two poten- 
tial jurors who said they would have difficulty 
voting in favor of the death penalty. State v. 
Jones, 358 N.C. 330, 595 S.E.2d 124, 2004 N.C. 
LEXIS 341 (2004). 


Two prospective jurors clearly demonstrated 
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their inability to render a verdict in accordance 
with the laws of the state, pursuant to G.S. 
15A-1212(8), where one juror repeatedly in- 
sisted that he was unsure if he could recom- 
mend the death penalty and stated that he 
“probably could not recommend the death pen- 
alty,” and the other juror unequivocally stated 
that she could not recommend the death pen- 
alty for defendant; the jurors were properly 
excused for cause. State v. Roache, 358 N.C. 
243, 595 §.E.2d 381, 2004 N.C. LEXIS 340 
(2004). 


§ 15A-1214. Selection of jurors; procedure. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


In order to properly allege a violation of 
G.S. 15A-1214, a defendant’s challenge to a 
jury panel must be in writing, must specify the 
facts constituting the ground of challenge, and 
must be made and decided before any juror is 
examined; such challenges to jury selection 
must be made at the trial court level. State v. 
Jones, 358 N.C. 330, 595 S.E.2d 124, 2004 N.C. 
LEXIS 341 (2004). 

Compliance with the Random Selection 
Requirement. — 

State supreme court rejected defendant’s ar- 
gument that G.S. 15A-1214(d) deprived him of 
his right to a fair and unbiased jury because it 
allowed the State to remove prospective jurors 
from a 12-juror panel and replace them with 
other potential jurors before passing the entire 
panel to defendant. State v. Jones, 358 N.C. 
330, 595 S.E.2d 124, 2004 N.C. LEXIS 341 
(2004). 

Procedure Applicable to Capital Cases. 
— In relation to jury selection, G.S. 15A- 
1214Q), applicable only in capital cases, con- 
tains a distinct procedure, separate from the 
mandatory procedure outlined in G.S. 15A- 
1214(d)-(f); thus, when the trial court directs 
individual voir dire on all issues pursuant to 
G.S. 15A-1214(), all parties are required either 
to accept or reject a juror before the next 


prospective juror is called. State v. Roache, 358 
N.C. 243, 595 S.E.2d 381, 2004 N.C. LEXIS 340 
(2004). 

When the trial court directs individual voir 
dire on all issues pursuant to G.S. 15A-1214(), 
all parties are required either to accept or reject 
a juror before the next prospective juror is 
called; therefore, the trial court did not err by 
not requiring the prosecution to pass a full 
panel of 12 jurors before defendant began his 
selection, in defendant’s trial for capital mur- 
der. State v. Roache, 358 N.C. 243, 595 S.E.2d 
381, 2004 N.C. LEXIS 340 (2004). 

Use of Separate Panels in the Selection 
Process. — Jury selection method used by the 
trial court, of dividing the jury panel into sep- 
arate panels and calling the jurors such that 
both parties knew exactly which prospective 
juror was next to be called, was clearly in 
violation of G.S. 15A-1214(a), but since defen- 
dant did not follow the procedures outlined in 
G.S. 15A-1211(c) for challenging the panel, he 
waived appellate review of assignments of error 
under G.S. 15A-1214(a); defendant failed to 
show that absent the violation, a different re- 
sult probably would have been reached, or that 
the process led to a miscarriage of justice or 
denied him of a fair trial, thus failed to show 
plain error, and his convictions were affirmed. 
State v. Johnson, 161 N.C. App. 68, 587 S.E.2d 
445, 2003 N.C. App. LEXIS 2001 (2003). 


§ 15A-1217. Number of peremptory challenges. 


CASE NOTES 


I. General Consideration. 
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I. GENERAL CONSIDERATION. 


Use of a peremptory challenge on an 
African-American juror for being previ- 
ously rejected during jury selection in an 
unrelated case, while not sufficiently related 
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to the case at bar, did not rise to the level of 
demonstrating discriminatory intent. State v. 
Matthews, 162 N.C. App. 339, 595 S.E.2d 446, 
2004 N.C. App. LEXIS 122 (2004), cert. denied, 
358 N.C. 379, 598 S.E.2d 140 (2004). 


ARTICLE 73. 


Criminal Jury Trial in Superior Court. 


§ 15A-1222. Expression of opinion prohibited. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Comment Not Expression of Opinion. — 

Trial judge’s reference to a sentencing condi- 
tion as an “agreement” did not amount to ex- 
pressing an impermissible opinion because the 
reference was made by defense counsel, and the 
jury was cautioned to examine the evidence in a 
murder trial carefully before deciding whether 
or not to believe a co-defendant’s testimony. 
State v. Nevills, 158 N.C. App. 733, 582 S.H.2d 
625, 2003 N.C. App. LEXIS 1221 (2003). 

Where a codefendant testified against the 
defendant pursuant to a plea bargain, the fact 
that the trial judge had sentenced the codefen- 
dant prior to the defendant’s trial did not con- 
stitute an implied expression to the jury of the 
court’s opinion as to the codefendant’s veracity; 
thus, there was neither plain nor structural 
error. State v. Frink, 158 N.C. App. 581, 582 
S.E.2d 617, 2003 N.C. App. LEXIS 1280 (2003). 

Trial judge did not violate G.S. 15A-1222, 
when after stating the roles of the defense 
attorney and the prosecution respectively, the 
trial judge used the first person plural to ex- 
plain what will go on in the case; although the 
trial court should not have made an ambiguous 
comment that could have been interpreted as 
an acknowledgement that the judge and the 
prosecution were a team, the trial court was 
merely commenting on the roles of the attor- 
neys, not a question of fact to be decided by the 
jury. State v. Scercy, 159 N.C. App. 344, 583 
S.E.2d 339, 2003 N.C. App. LEXIS 1499 (2003), 
appeal dismissed, cert. denied, 357 N.C. 581, 
589 S.E.2d 363 (2003). 

In response to juror’s request to see a poster 
on the prosecutor’s easel, a trial judge’s com- 


ment that the prosecutor was “painting by 
numbers” did not constitute an improper ex- 
pression of opinion on defendant’s guilt in vio- 
lation of G.S. 15A-1222. The trial court was not 
expressing an opinion on defendant’s guilt, but 
rather explaining for what purpose the State’s 
poster, which at least one juror was unable to 
see, had been used. State v. Mucci, — N.C. App. 
—, 594 §.E.2d 411, 2004 N.C. App. LEXIS 601 
(2004). 

Totality of the Circumstances Test. — 

A trial court may not express during any 
stage of a defendant’s trial, any opinion in the 
presence of the jury on any question of fact to be 
decided by the jury; however, an alleged im- 
proper statement will not be reviewed in isola- 
tion, but will be considered in light of the 
circumstances in which it was made, and a trial 
court generally does not impermissibly express 
an opinion when it makes ordinary rulings 
during the course of the trial. State v. Jones, 
358 N.C. 330, 595 S.E.2d 124, 2004 N.C. LEXIS 
341 (2004). 

Prejudicial Error Not Shown. — 

Even if a trial judge’s comment that the 
prosecutor was “painting by numbers” in re- 
sponse to juror’s request to see a poster on the 
prosecutor’s easel could possibly be construed 
as a statement of opinion regarding defendant’s 
guilt, it was not apparent that it would have 
had any impact on the verdict returned by the 
jury, and thus the remark would have been at 
most harmless error. State v. Mucci, — N.C. 
App. —, 594 S.E.2d 411, 2004 N.C. App. LEXIS 
601 (2004). 

Cited in State v. Brinkley, 159 N.C. App. 446, 
583 S.E.2d 335, 2003 N.C. App. LEXIS 1536 
(2003). 
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§ 15A-1223. Disqualification of judge. 


CASE NOTES 


Burden is on Defendant to Objectively 
Prove Bias, Prejudice, or Interest. — G.S. 
15A-1223 and N.C. Code Jud. Conduct Canon 
3, control the disqualification of a judge presid- 
ing over a criminal trial and the burden is on 
the defendant in an appeal to show objectively 
that grounds exist consisting of substantial 
evidence that there exists such a personal bias, 
prejudice, or interest on the part of the judge 


that he would be unable to rule impartially. The 
mere fact that a trial judge is intimately famil- 
iar with the proceedings does not automatically 
require his disqualification, so a the same judge 
who presided over defendant’s murder trial was 
not disqualified form serving as the presiding 
judge in a retrospective competency hearing. 
State v. McRae, — N.C. App. —, 594 S.E.2d 71, 
2004 N.C. App. LEXIS 413 (2004). 


§ 15A-1227. Motion for dismissal. 


CASE NOTES 


I. General Consideration. 
III. Evidence on Motion. 
A. In General. 


I. GENERAL CONSIDERATION. 


Denial of Motion to Dismiss Held Im- 
proper. — Trial court erred in denying defen- 
dant’s motion to dismiss that part of the indict- 
ment that charged his violation of the drug 
paraphernalia statute by possessing “drug par- 
aphernalia, to wit: a can designed as a smoking 
device” as no evidence existed in the record or 
was shown at trial to support that assertion. As 
a result, the State’s motion to amend the indict- 
ment to charge that the possession involved 
“drug paraphernalia, to wit: a brown paper 
container” was impermissible because it sub- 
stantially altered the charge set forth in the 
indictment. State v. Moore, 162 N.C. App. 268, 
592 S.E.2d 562, 2004 N.C. App. LEXIS 126 
(2004). 


Ill. EVIDENCE ON MOTION. 
A. In General. 


Substantial Evidence Must Be Shown. — 

Trial court properly denied defendant’s mo- 
tion for dismissal because the evidence, al- 
though mostly circumstantial and expert opin- 
ion, was sufficiently substantial regarding 
defendant’s indictment for voluntary man- 
slaughter and fraudulently setting fire to a 
dwelling house; therefore, the issues were prop- 
erly submitted to the jury. State v. Lassiter, 160 
N.C. App. 443, 586 S.E.2d 488, 2003 N.C. App. 


LEXIS 1828 (2003), cert. denied, 357 N.C. 660, 
590 S.E.2d 853 (2003). 

Where the evidence showed that after a 
child had finished urinating, defendant 
entered the restroom stall he occupied, 
closed the door, and molested the child, as 
defendant effectively restricted the child’s abil- 
ity to leave the stall and removed him from the 
view of others in the restroom who might 
hinder the commission of the offense, the evi- 
dence was sufficient to allow a jury to find that 
defendant confined the child within the stall for 
the purpose of facilitating defendant’s taking 
indecent liberties with him, in violation of G.S. 
14-39, and the trial court properly denied de- 
fendant’s motion to dismiss for insufficient ev- 
idence. State v. Shue, — N.C. App. —, 592 
S.E.2d 233, 2004 N.C. App. LEXIS 264 (2004), 
cert. denied, 358 N.C. 380, 597 S.E.2d 773 
(2004). 

Where there was no evidence that defen- 
dant had intended to molest an eight-year- 
old boy when he tried to grab his arm ina 
bathroom stall, his subsequent molestation of 
the child’s younger brother in same bathroom 
was not proof of such intent and the charge of 
taking indecent liberties with the eight-year- 
old should have been dismissed for insufficient 
evidence. State v. Shue, — N.C. App. —, 592 
S.E.2d 233, 2004 N.C. App. LEXIS 264 (2004), 
cert. denied, 358 N.C. 380, 597 S.E.2d 773 
(2004). 
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CASE NOTES 


The issue of whether jurors are allowed 
to take notes is a discretionary decision 
made by the trial court since G.S. 15A-1228 
no longer contains the mandatory requirement 


§ 15A-1229. View by jury. 


that the trial court instruct jurors not to take 
notes upon the motion of either party. State v. 
Crawford, — N.C. App. —, 592 S.E.2d 719, 2004 
N.C. App. LEXIS 307 (2004). 


CASE NOTES 


Applied in State v. Cathey, 162 N.C. App. 
350, 590 S.E.2d 408, 2004 N.C. App. LEXIS 128 
(2004). 


§ 15A-1230. Limitations on argument to the jury. 


CASE NOTES 


Remarks Held Not to Necessitate Ex 
Mero Motu Correction. — 

Record indicated that, although the prosecu- 
tor repeatedly asked the jury to imagine what 
the victims were thinking before they were 
killed by defendant, he never asked the jury to 
put themselves in the victims’ positions, and 
the state supreme court rejected defendant’s 
claim that he was unfairly prejudiced by the 
prosecutor’s closing argument during the sen- 
tencing phase of his trial on two counts of 
first-degree murder. State v. Jones, 358 N.C. 


330; 595°S.E6.2d) 124, 2004 N.C. LEXIS 341 
(2004). 

Argument Held Not Improper. — 

Trial court did not abuse its discretion in 
overruling defendant’s objections to the State’s 
closing arguments since the State did not go 
outside the scope of the evidence. State v. Perry, 
159 N.C. App. 30, 582 S.E.2d 708, 2003 N.C. 
App. LEXIS 1435 (2003). 

Cited in State v. Allen, 162 N.C. App. 587, 
592 S.E.2d 31, 2004 N.C. App. LEXIS 246 
(2004). 


§ 15A-1231. Jury instructions. 


CASE NOTES 


Failure to Record Bench Conferences 
and In-Chamber Proceedings. — 

In a death penalty case, when the trial court 
did not record the charge conference, as re- 
quired by G.S. 15A-1231(b), the supreme court 
did not consider whether this required that 
harmless error review or plain error review be 


applied to defendant’s argument, raised ini- 
tially on appeal, that the trial court erred by 
providing jury instructions, at sentencing, that 
allowed double-counting of evidence and ele- 
ments between statutory aggravating circum- 
stances. State v. Miller, 357 N.C. 583, 588 
S.E.2d 857, 2003 N.C. LEXIS 1410 (2003). 


§ 15A-1232. Jury instructions; explanation of law; opinion 


prohibited. 


CASE NOTES 


I. General Consideration. 
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§15A-1233 


I. GENERAL CONSIDERATION. 


Comment Held Not Improper Expres- 
sion of Opinion on Evidence. — Judge did 
not violate G.S. 15A-123 when, prior to the 
State’s publication of exhibits including bank 
records of defendant’s company, he commented 
to the jury that he recognized that some people 
were better with numbers than others and then 
stated that they could look at the documents for 
as long as they wanted, that they were not 
responsible for understanding everything or 
even anything, and that if any one of them 
needed any assistance that they could ask. The 


2004 INTERIM SUPPLEMENT 


§15A-1235 


judge’s comment was not encouragement to the 
jury to ignore evidence, but rather to let the 
jury know they could take their time with the 
exhibits and that it was not necessary to com- 
pletely and immediately comprehend every- 
thing in the bank records prior to jury deliber- 
ations; thus, the comment on the exhibits was 
not an improper expression of opinion on the 
weight of the evidence. State v. Mucci, — N.C. 
App. —, 594 S.E.2d 411, 2004 N.C. App. LEXIS 
601 (2004). 

Applied in State v. Little, — N.C. App. —, 
593 S.E.2d 113, 2004 N.C. App. LEXIS 376 
(2004). 


§ 15A-1233. Review of testimony; use of evidence by the 


jury. 


CASE NOTES 


All Jurors to Be in Courtroom for Re- 
quest to Review Testimony. — Where the 
court heard the jury foreman’s inquiry and 
responded to it without first requiring the pres- 
ence of all jurors, it was prejudicial error as the 
question and the response may have been inac- 
curately relayed by the foreman to other jurors. 
State v. Robinson, 160 N.C. App. 564, 586 
S.E.2d 534, 2003 N.C. App. LEXIS 1819 (2003). 

Exercise of Discretion in Denying Jury’s 
Reques.. — 

Trial court’s statements that it “could not” 
provide the jury with a written transcript and 
that it was exercising its discretion by denying 
the jury’s requests were not a disavowal of the 
trial court’s authority to exercise its discretion 
under G.S. 15A-1233(a). State v. White, — N.C. 
App. —, 594 S.E.2d 450, 2004 N.C. App. LEXIS 
572 (2004). 


No Abuse of Discretion Found. — 

Under G.S. 15A-1233(a), the decision 
whether to allow a jury to review trial testi- 
mony lies within the discretion of a trial court; 
trial court did not abuse its discretion when it 
did not allow the jury to review a sex offense 
defendant’s testimony. State v. Poston, 162 N.C. 
App. 642, 591 S.E.2d 898, 2004 N.C. App. 
LEXIS 260 (2004). 

Failure to Exercise Discretion Held Not 
Prejudicial Error. — 

Defendant presented no showing of prejudice 
in a trial court’s failure to exercise its discretion 
under the statute, so reversal of defendant’s 
conviction for robbery with a dangerous 
weapon was not reversed. State v. Johnson, — 
N.C. App. —, 595 S.E.2d 176, 2004 N.C. App. 
LEXIS 694 (2004). 


§ 15A-1234. Additional instructions. 


CASE NOTES 


All elements of a trial should be viewed 
and heard simultaneously by all 12 jurors, 
etc. 

Where the court heard the jury foreman’s 
inquiry and responded to it without first requir- 
ing the presence of all jurors, it was prejudicial 


error as the question and the response may 
have been inaccurately relayed by the foreman 
to other jurors. State v. Robinson, 160 N.C. App. 
564, 586 S.E.2d 534, 2003 N.C. App. LEXIS 
1819 (2003). 


§ 15A-1235. Length of deliberations; deadlocked jury. 


CASE NOTES 


I. General Consideration. 
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I. GENERAL CONSIDERATION. 


Purpose. — 

Purpose behind the enactment of G.S. 15A- 
1235 was to avoid coerced verdicts from jurors 
having a difficult time reaching a unanimous 
decision. State v. Rasmussen, 158 N.C. App. 
544, 582 S.E.2d 44, 2003 N.C. App. LEXIS 1219 
(2003). 

Jury’s Verdict Held Not Coerced. — 

When a jury indicated it was having difficulty 
reaching a verdict, the trial court did not coerce 


§ 15A-1237. Verdict. 


CRIMINAL PROCEDURE ACT 


§15A-1243 


a verdict by allowing the jury to continue to 
deliberate past 5:00 p.m., as the jury made the 
decision to continue deliberating, nor was the 
trial court’s giving of an Allen charge coercive, 
as the jury deliberated only one and one-half 
hours after 5:00 p.m. and was properly allowed 
to decide whether to continue deliberating. 
State v. Rasmussen, 158 N.C. App. 544, 582 
S.E.2d 44, 2003 N.C. App. LEXIS 1219 (2003). 
Cited in State v. Roache, 358 N.C. 248, 595 
S.E.2d 381, 2004 N.C. LEXIS 340 (2004). 


CASE NOTES 


Unanimous Verdict. — When defendant 
was charged with 10 counts of statutory rape; 
the trial court submitted all 10 counts to the 
jury without differentiating among them; the 
indictment alleged 10 counts occurring between 
two dates, without specifying a date for any one 
charge; and the verdict sheets indicated guilty 
verdicts without specifying a particular offense, 
defendant’s constitutional right to a unanimous 
jury verdict, in G.S. 15A-1237(b), was violated 
because it could not be said that the jury 
unanimously agreed that defendant committed 
any particular offense. State v. Holden, 160 
N.C. App. 503, 586 S.E.2d 513, 2003 N.C. App. 
LEXIS 1818 (2003), cert. granted, 358 N.C. 238, 
593 S.E.2d 786 (2004). 

Verdict Based on Erroneous Instruction. 
— In a statutory rape case, when the trial court 
realized it had incorrectly instructed the jury as 
to the element of the victim’s age, before read- 
ing the verdict the jury had arrived at, it 
correctly sealed the jury’s verdict for appellate 


§ 15A-1238. Polling the jury. 


review, correctly instructed the jury as to this 
element, and allowed the jury to deliberate 
further; this did not violate defendant’s double 
jeopardy protection nor was the first verdict res 
judicata, as that verdict was never read in open 
court or shown to either counsel, so it was never 
returned in open court, as required by G.S. 
15A-1237(b). State v. Bell, 159 N.C. App. 151, 
584 S.E.2d 298, 2003 N.C. App. LEXIS 1432 
(2003). 

Unanimous Acquittal Not Required 
Prior to Consideration of Lesser Offense. 
— Under G.S. 15A-1237(e), a jury is permitted 
to return a verdict with respect to any offense to 
which it agreed, including a lesser included 
offense on which the judge charged, the jury is 
not required to agree unanimously on acquittal 
with regard to a primary offense before it may 
consider a lesser included offense. State v. 
Mays, 158 N.C. App. 563, 582 S.E.2d 360, 2003 
N.C. App. LEXIS 1254 (2003). 


CASE NOTES 


Applied in Allen v. Lee, 366 F.3d 319, 2004 
U.S. App. LEXIS 8349 (4th Cir. 2004). 


§ 15A-1243. Standby counsel for defendant representing 


himself. 


Legal Periodicals. — For article, “Hybrid 
Representation: Standing the Two-Sided Coin 
on Its Edge,” 38 Wake Forest L. Rev. 55 (2003). 
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SUBCHAPTER XIII. DISPOSITION OF DEFENDANTS. 


ARTICLE 81B. 


Structured Sentencing of Persons Convicted of Crimes. 


§ 15A-1340.10. Applicability of structured sentencing. 


CASE NOTES 


Construction with Fair Sentencing Act. 

Testimony that sex offense occurred when a 
victim was around seven years old — a time 
frame arguably covering more than a year with 
the critical date at its center — supported only 
a suspicion or conjecture that the crime oc- 
curred prior to October 1, 1994, the effective 
date of the Structured Sentencing Act [G.S. 
15A-1340.10 through 15A-1340.23], and was 
not sufficient te meet the State’s burden of 
establishing that defendant should be sen- 
tenced under the prior Fair Sentencing Act 
IG.S. 15A-1340.1 through 15A-1340.7, re- 
pealed]. State v. Poston, 162 N.C. App. 642, 591 
S.E.2d 898, 2004 N.C. App. LEXIS 260 (2004). 

Since there was inadequate evidence for the 
appeals court to conclude that two of the sex 
offenses occurred while the more severe Fair 
Sentencing Act [G.S. 15A-1340.1 through 15A- 
1340.7, repealed] was effective, and before it 
was replaced by the Structured Sentencing Act 
(SSA) [G.S. 15A-1340.10 through 15A-1340.23], 
the appeals court reversed and remanded those 
sentences for resentencing under the SSA. 


§ 15A-1340.11. Definitions. 


State v. Poston, 162 N.C. App. 642, 591 S.E.2d 
398, 2004 N.C. App. LEXIS 260 (2004). 

Structured sentencing applies to criminal of- 
fenses in North Carolina that occur on or after 
October 1, 1994, and if the offense occurs prior 
to October 1, 1994, a defendant is required to be 
sentenced to life in prison as a Class B felon 
under the Fair Sentencing Act [G.S. 15A-1340.1 
through 15A-1340.7, repealed]. On the other 
hand, if the crime takes place on or after 
October 1, 1994, the trial court is required to 
sentence defendant as a Class B1 felon to a 
term of months under the Structured Sentenc 
ing Act [G.S. 15A-1340.10 through 15A- 
1340.23]. State v. Poston, 162 N.C. App. 642, 
591 S.E.2d 898, 2004 N.C. App. LEX’S 260 
(2004). 

When in Doubt, Less Harsh Pv aishment 
Imposed. — It may fairly be siid to be a 
presupposition of United States 'aw to resolve 
doubts in the enforcement of a penal code 
against the imposition of a harsher punish- 
ment. State v. Poston, 162 N.C. App. 642, 591 
S.E.2d 898, 2004 N.C. App. LEXIS 260 (2004). 


The following definitions apply in this Article: 
(1) Active punishment. — A sentence in a criminal case that requires an 
offender to serve a sentence of imprisorment and is not suspended. 


Special probation, as 
punishment. 


defined in G.S. 15A-1351, is not an active 


(2) Community punishment. — A sentence in a criminal case that does 
not include an active punishment, an intermediate punishment, or 
any of the conditions of probation listed in subdivision (6) of this 


section. 


(3) Day-reporting center. — A facility to which offenders are required, as 
a condition of probation, to report on a daily or other regular basis at 
specified times for a specified length of time to participate in activities 
such as counseling, treatment, social skills training, or employment 


training. 


(3a) Drug treatment court program. — Program to which offenders are 
required, as a condition of probation, to comply with the rules adopted 
for the program as provided for in Article 62 of Chapter 7A of the 
General Statutes and to report on a regular basis for a specified time 


to participate in: 
a. Court supervision. 
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b. Drug screening or testing. 
c. Drug or alcohol treatment programs. 

(4) Repealed by Session Laws 1997-57, s. 2. 

(4a) House arrest with electronic monitoring. — Probation in which the 
offender is required to remain at his or her residence unless the court 
or the probation officer authorizes the offender to leave for the purpose 
of employment, counseling, a course of study, or vocational training. 
The offender shall be required to wear a device which permits the 
Supervising agency to monitor the offender’s compliance with the 
condition electronically. 

(5) Intensive probation. — Probation that requires the offender to submit 
to supervision by officers assigned to the Intensive Supervision 
Program established pursuant to G.S. 1438B-262(c), and to comply 
with the rules adopted for that Program. Unless otherwise ordered by 
the court, intensive supervision also requires multiple contacts by a 
probation officer per week, a specific period each day during which the 
offender must be at his or her residence, and that the offender remain 
gainfully and suitably employed or faithfully pursue a course of study 
or of vocational training that will equip the offender for suitable 
employment. 

(6) Intermediate punishment. — A sentence in a criminal case that places 
an offender on supervised probation and includes at least one of the 
following conditions: 

a. Special probation as defined in G.S. 15A-1351(a). 
b. Assignment to a residential program. 

c. House arrest with electronic monitoring. 

d. Intensive probation. 

e. Assignment to a day-reporting center. 

f. Assignment to a drug treatment court program. 

(7) Prior conviction. — A person has a prior conviction when, on the date 
a criminal judgment is entered, the person being sentenced has been 
previously convicted of a crime: 

a. In the district court, and the person has not given notice of appeal 
and the time for appeal has expired; or 

b. In the superior court, regardless of whether the conviction is on 
appeal to the appellate division; or 

c. In the courts of the United States, another state, the armed 
services of the United States, or another country, regardless of 
whether the offense would be a crime if it occurred in North 
Carolina, 

regardless of whether the crime was committed before or after the 

effective date of this Article. 

(8) Residential program. — A program in which the offender, as a 
condition of probation, is required to reside in a facility for a specified 
period and to participate in activities such as counseling, treatment, 
social skills training, or employment training, conducted at the 
residential facility or at other specified locations. (1993, c. 538, s. 1; 
O04 E x mess eae sl iercs 24.64 140) 209 (-57,.8..2° 1997-80,s: 6; 
1999-306, s. 2; 2004-128, s. 3.) 


Effect of Amendments. — Session Laws 
2004-128, s. 3, effective July 26, 2004, added 
subdivision (3a); and added subdivision (6)f. 
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§ 15A-1340.12. Purposes of sentencing. 


CASE NOTES 


Improper Aggravation. — 

Trial court erred when it relied on a copy of a 
warrant issued by the State of Florida to find 
that defendant was on pretrial release and was 
also a fugitive from justice when he committed 
second-degree murder because the fact that 
Florida issued a warrant supported a finding of 
only one aggravating factor, and the appellate 
court vacated defendant’s sentence for second- 
degree murder and remanded the case for re- 
sentencing. State v. Beck, — N.C. App. —, 594 
S.E.2d 94, 2004 N.C. App. LEXIS 405 (2004). 

Appellate court vacated the trial court’s judg- 
ment sentencing defendant for second-degree 
murder because it was unclear from the record 
whether the trial court used its finding that 
defendant participated in a robbery with one 
other person as a statutory or non-statutory 


aggravating factor to depart from the presump- 
tive sentence, but it was clear that use of that 
finding as a statutory aggravating factor under 
G.S. 15A-1340.16(d)(2) would have been error. 
State v. Hurt, — N.C. App. —, 594 S.E.2d 51, 
2004 N.C. App. LEXIS 406 (2004). 

Court’s Questioning Was Proper. — Trial 
court did not abuse its discretion in questioning 
witnesses in front of the jury to clarify the 
evidence and testimony being presented. The 
court’s questioning during the sentencing 
phase, when no jury was present, was also 
proper. State v. Mack, 161 N.C. App. 595, 589 
S.E.2d 168, 2003 N.C. App. LEXIS 2253 (2003). 

Cited in State v. Borders, — N.C. App. —, 
594 S.E.2d 813, 2004 N.C. App. LEXIS 740 
(2004). 


§ 15A-1340.14. Prior record level for felony sentencing. 


CASE NOTES 


Determination of Prior Record Level. — 

Trial court did not err in finding defendant 
was on probation at the time he committed the 
offense of assault with a deadly weapon with 
intent to kill and in adding an additional point 
to his prior record level determination, as the 
State handed up evidence to the trial court that 
allowed for that finding. State v. Maddox, 159 
N.C. App. 127, 583 S.E.2d 601, 2003 N.C. App. 
LEXIS 1438 (2003). 

Defendant was assigned the improper num- 
ber of points at sentencing, where the trial 
court assigned defendant a point for defen- 
dant’s prior conviction of misdemeanor finan- 
cial car fraud; as of the time of the prior offense, 
which was the applicable time period pursuant 
to G.S. 15A-1340.14(c), the classification for 
misdemeanor financial card fraud was a class 
two misdemeanor, which was assigned zero 
points under former G.S.15A-1340.14(b). State 
v. Scercy, 159 N.C. App. 344, 583 S.E.2d 339, 
2003 N.C. App. LEXIS 1499 (2003), appeal 
dismissed, cert. denied, 357 N.C. 581, 589 
5. .2d 363 (2003): 

Proof of Criminal History. — 

State failed to carry its burden of proving 
each of the defendant’s prior convictions by a 
preponderance of the evidence, as the State 
submitted no records of conviction, no records 
from the agencies listed in GS. 15A- 
1340.14(f)(3), nor was there any evidence of a 
stipulation by the parties as to prior record 
level. A statement by the State in a conversa- 
tion with the court that the defendant had 


seven points, and thus was a record level III, if 
only supported by a prior record level 
worksheet, was not sufficient to meet the catch- 
all provision found in G.S. 15A-1340.14(£)(4), 
even if uncontested by the defendant; accord- 
ingly, the case was remanded for resentencing. 
State v. Riley, 159 N.C. App. 546, 583 S.E.2d 
379, 2003 N.C. App. LEXIS 1521 (2003). 

For State to meet its burden of proving, by a 
preponderance of the evidence, that a prior 
conviction exists and that the offender before 
the court is the same person as the offender 
named in the prior conviction, the prior convic- 
tion may be proved by any of the following 
methods: (1) Stipulation of the parties; (2) An 
original or copy of the court record of the prior 
conviction; (3) A copy of records maintained by 
the Division of Criminal Information, the Divi- 
sion of Motor Vehicles, or of the Administrative 
Office of the Courts; (4) Any other method found 
by the court to be reliable. However, the sub- 
mission of a worksheet by the State is insuffi- 
cient to satisfy the State’s burden under this 
statute. State v. Johnson, — N.C. App. —, 595 
S.E.2d 176, 2004 N.C. App. LEXIS 694 (2004). 

While defendant essentially stipulated to 
prior convictions pursuant to G.S. 15A- 
1340.14(f), but the State presented no evidence 
that the foreign misdemeanor offenses were 
substantially similar to offenses classified as 
Class Al or Class 1 misdemeanors in North 
Carolina, as required by G.S. 15A-1340.14(e), a 
trial court erred in sentencing defendant based 
upon the prior record level worksheet. State v. 
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Morgan, — N.C. App. —, 595 S.E.2d 804, 2004 
N.C. App. LEXIS 819 (2004). 

Appeal Dismissed. — Defendant did not 
have an appeal of right where his arguments 
were not presented with the denial of a plea 
withdrawal or a motion to suppress and did not 
challenge the evidence’s sufficiency or the sen- 
tencing statutes; review was unavailable as, 
without an appeal of right or the authority to 
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§15A-1340.16 


grant certiorari, the appellate court could not 
consider the arguments asserted by defendant 
and had to dismiss the appeal. State v. 
Jamerson, 161 N.C. App. 527, 588 S.E.2d 545, 
2003 N.C. App. LEXIS 2188 (2003). 

Cited in State v. Jones, 161 N.C. App. 60, 588 
S.E.2d 5, 2003 N.C. App. LEXIS 1984 (2003), 
cert. granted, 357 N.C. 660, 589 S.E.2d 882 
(2003). 


§ 15A-1340.15. Multiple convictions. 


CASE NOTES 


Proper Aggravation. — Where two or more 
offenses are joined for judgment, one offense 
may properly be aggravated by evidence 
needed to prove a separate joined offense; in a 
case where sexual offense by a person in a 
parental role was not the most serious crime in 
the consolidated judgment and thus was not 
the offense from which defendant’s sentence 
was derived, the aggravator of abusing a posi- 
tion of trust did not apply to the crime of sexual 
offense by a person in a parental role, but 
rather properly applied to the most serious 
offense in each of the two consolidated judg- 
ments, the statutory sexual offense of a person 
aged 13, 14, or 15. State v. Tucker, 357 N.C. 6338, 
588 S.E.2d 853, 2003 N.C. LEXIS 1411 (2003). 

Remand for Resentencing. — It could not 
be determined if the trial court ultimately 
chose not to consolidate sentences based on the 
prosecutor’s statements or as an exercise of its 
discretion, pursuant to G.S. 5A-1340.15\(b), 


where: (1) defendant was sentenced, in open 
court, for felonious breaking and entering and 
common law robbery, and the trial court ini- 
tially consolidated the offenses and imposed a 
single sentence, but, when judgment was im- 
posed, did not provide that the sentence was to 
run consecutively to a first degree sexual of- 
fense sentence, pursuant to G.S. 15A-1354(a); 
and (2) in open court, the trial court initially 
consolidated defendant’s second degree kidnap- 
ping and first degree burglary convictions and 
imposed a single sentence, but the judgment 
imposed as to those convictions resulted in 
separate sentences running consecutively; and 
(3) the judgments were preceded by statements 
by the prosecutor that were contrary to the 
laws on structured sentencing; thus, a remand 
was required to make this determination and 
sentence defendant accordingly. State v. Ed- 
wards, — N.C. App. —, 595 S.E.2d 213, 2004 
N.C. App. LEXIS 728 (2004). 


§ 15A-1340.16. Aggravated and mitigated sentences. 


(a) Generally, Burden of Proof. — The court shall consider evidence of 
aggravating or mitigating factors present in the offense that make an aggra- 
vated or mitigated sentence appropriate, but the decision to depart from the 
presumptive range is in the discretion of the court. The State bears the burden 
of proving by a preponderance of the evidence that an aggravating factor 
exists, and the offender bears the burden of proving by a preponderance of the 
evidence that a mitigating factor exists. 

(b) When Aggravated or Mitigated Sentence Allowed. — If the court finds 
that aggravating or mitigating factors exist, it may depart from the presump- 
tive range of sentences specified in G.S. 15A-1340.17(c)(2). If the court finds 
that aggravating factors are present and are sufficient to outweigh any 
mitigating factors that are present, it may impose a sentence that is permitted 
by the aggravated range described in G.S. 15A-1340.17(c)(4). If the court finds 
that mitigating factors are present and are sufficient to outweigh any aggra- 
vating factors that are present, it may impose a sentence that is permitted by 
the mitigated range described in G.S. 15A-1340.17(c)(3). 

(c) Written Findings; When Required. — The court shall make findings of 
the aggravating and mitigating factors present in the offense only if, in its 
discretion, it departs from the presumptive range of sentences specified in G.S. 
15A-1340.17(c)(2). Findings shall be in writing. The requirement to make 
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findings in order to depart from the presumptive range applies regardless of 
whether the sentence of imprisonment is activated or suspended. 
(d) Aggravating Factors. — The following are aggravating factors: 

(1) The defendant induced others to participate in the commission of the 
offense or occupied a position of leadership or dominance of other 
participants. 

(2) The defendant joined with more than one other person in committing 
the offense and was not charged with committing a conspiracy. 

(2a) The offense was committed for the benefit of, or at the direction of, 
any criminal street gang, with the specific intent to promote, further, 
or assist in any criminal conduct by gang members, and the defendant 
was not charged with committing a conspiracy. A “criminal street 
gang” means any ongoing organization, association, or group of three 
or more persons, whether formal or informal, having as one of its 
primary activities the commission of felony or violent misdemeanor 
offenses, or delinquent acts that would be felonies or violent misde- 
meanors if committed by an adult, and having a common name or 
common identifying sign, colors, or symbols. 

(3) The offense was committed for the purpose of avoiding or preventing a 
lawful arrest or effecting an escape from custody. 

(4) The defendant was hired or paid to commit the offense. 

(5) The offense was committed to disrupt or hinder the lawful exercise of 
any governmental function or the enforcement of laws. 

(6) The offense was committed against or proximately caused serious 
injury to a present or former law enforcement officer, employee of the 
Department of Correction, jailer, fireman, emergency medical techni- 
cian, ambulance attendant, justice or judge, clerk or assistant or 
deputy clerk of court, magistrate, prosecutor, juror, or witness against 
the defendant, while engaged in the performance of that person’s 
official duties or because of the exercise of that person’s official duties. 

(7) The offense was especially heinous, atrocious, or cruel. 

(8) The defendant knowingly created a great risk of death to more than 
one person by means of a weapon or device which would normally be 
hazardous to the lives of more than one person. 

(9) The defendant held public office at the time of the offense and the 
offense related to the conduct of the office. 

(10) The defendant was armed with or used a deadly weapon at the time 
of the crime. 

(11) The victim was very young, or very old, or mentally or physically 
infirm, or handicapped. 

(12) The defendant committed the offense while on pretrial release on 
another charge. 

(13) The defendant involved a person under the age of 16 in the commis- 
sion of the crime. 

(14) The offense involved an attempted or actual taking of property of 
great monetary value or damage causing great monetary loss, or the 
offense involved an unusually large quantity of contraband. 

(15) The defendant took advantage of a position of trust or confidence, 
including a domestic relationship, to commit the offense. 

(16) The offense involved the sale or delivery of a controlled substance to 
a minor. 

(16a) The offense is the manufacture of methamphetamine and was 
committed where a person under the age of 18 lives, was present, or 
was otherwise endangered by exposure to the drug, its ingredients, its 
by-products, or its waste. 

(17) The offense for which the defendant stands convicted was committed 
against a victim because of the victim’s race, color, religion, national- 
ity, or country of origin. 
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(18) The defendant does not support the defendant’s family. 
(18a) The defendant has previously been adjudicated delinquent for an 
offense that would be a Class A, B1, B2, C, D, or E felony if committed 


by an adult. 

(19) The serious injury inflicted upon the victim is permanent and 
debilitating. 

(20) Any other aggravating factor reasonably related to the purposes of 
sentencing. 


Evidence necessary to prove an element of the offense shall not be used to 
prove any factor in aggravation, and the same item of evidence shall not be 
used to prove more than one factor in aggravation. Evidence necessary to 
establish that an enhanced sentence is required under G.S. 15A-1340.16A may 
not be used to prove any factor in aggravation. 

The judge shall not consider as an aggravating factor the fact that the 
defendant exercised the right to a jury trial. 

(e) Mitigating Factors. — The following are mitigating factors: 

(1) The defendant committed the offense under duress, coercion, threat, 
or compulsion that was insufficient to constitute a defense but 
significantly reduced the defendant’s culpability. 

(2) The defendant was a passive participant or played a minor role in the 
commission of the offense. 

(3) The defendant was suffering from a mental or physical condition that 
was insufficient to constitute a defense but significantly reduced the 
defendant’s culpability for the offense. 

(4) The defendant’s age, immaturity, or limited mental capacity at the 
time of commission of the offense significantly reduced the defendant’s 
culpability for the offense. 

(5) The defendant has made substantial or full restitution to the victim. 

(6) The victim was more than 16 years of age and was a voluntary 
participant in the defendant’s conduct or consented to it. 

(7) The defendant aided in the apprehension of another felon or testified 
ey on behalf of the prosecution in another prosecution of a 
elony. 

(8) The defendant acted under strong provocation, or the relationship 
between the defendant and the victim was otherwise extenuating. 

(9) The defendant could not reasonably foresee that the defendant’s 
conduct would cause or threaten serious bodily harm or fear, or the 
defendant exercised caution to avoid such consequences. 

(10) ae defendant reasonably believed that the defendant’s conduct was 
legal. 

(11) Prior to arrest or at an early stage of the criminal process, the 
defendant voluntarily acknowledged wrongdoing in connection with 
the offense to a law enforcement officer. 

(12) The defendant has been a person of good character or has had a good 
reputation in the community in which the defendant lives. 

(13) The defendant is a minor and has reliable supervision available. 

(14) The defendant has been honorably discharged from the United States 
armed services. 

(15) The defendant has accepted responsibility for the defendant’s crimi- 
nal conduct. 

(16) The defendant has entered and is currently involved in or has 
successfully completed a drug treatment program or an alcohol 
treatment program subsequent to arrest and prior to trial. 

(17) The defendant supports the defendant’s family. 

(18) The defendant has a support system in the community. 

(19) The defendant has a positive employment history or is gainfully 
employed. 
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(20) The defendant has a good treatment prognosis, and a workable 


treatment plan is available. 


(21) Any other mitigating factor reasonably related to the purposes of 
sentences. (1993)'¢. 538, s. 1; 1994, Ex. Sess:}'¢. 7jis)i670)29"s 1) 22%, 
24, s. 14(b); 1995, c. 509, s. 18; 1997-443, ss. 19.25(w), 19.25(ee); 
2003-378, s. 6; 2004-178, s. 2; 2004-186, s. 8.1.) 


Editor’s Note. — 

Session Laws 2004, c. 178, s. 10, provides: 
“Sections 1 through 6 of this act and Section 8 
of this act become effective December 1, 2004, 
and apply to offenses committed on or after that 
date. Prosecutions for offenses occurring before 
the effective date of this act are not abated or 
affected by this act, and the statutes that would 
be applicable but for this act remain applicable 
to those prosecutions. Section 7 of this act 
becomes effective January 1, 2005. The remain- 
der of this act is effective when it becomes law, 
at which time the Commission for Health Ser- 


vices may adopt rules under Section 7 of this 
act.” 

Effect of Amendments. — 

Session Laws 2004-178, s. 2, effective Decem- 
ber 1, 2004, and applicable to offenses commit- 
ted on or after that date, added subdivision 
(16a). 

Session Laws 2004-186, s. 8.1, effective De- 
cember 1, 2004, and applicable to offenses com- 
mitted on or after that date, inserted “including 
a domestic relationship” following “trust or con- 
fidence” in subdivision (d)(15). 


CASE NOTES 


Mitigating Factors Did Not Have To Be 
Considered. — Trial court did not err in 
failing to find the existence of statutory miti- 
gating factors because defendant was _ sen- 
tenced within the presumptive range. State v. 
Mack, 161 N.C. App. 595, 589 S.E.2d 168, 2003 
N.C. App. LEXIS 2253 (2003). 

Age or Physical Infirmity as Aggravat- 
ing Factor. — 

Trial court did not err in finding the old age 
aggravating factor in connection with an as- 
sault on an elderly widow; however, the trial 
court did err in finding the old age aggravating 
factor in connection with the crime of felonious 
larceny that was also committed on the widow 
because her age was totally unrelated to the 
crime of felonious larceny. State v. Skinner, 162 
N.C. App. 434, 590 S.E.2d 876, 2004 N.C. App. 
LEXIS 177 (2004). 

Position of Leadership as Aggravating 
Factor. — Evidence before a trial court at a 
sentencing hearing was sufficient to allow the 
trial court to find by a preponderance of the 
evidence that defendant occupied a position of 
leadership in the commission of the offenses 
where the State presented evidence that defen- 
dant was the driver of the vehicle that collided 
with the victim’s vehicle, that defendant in- 
tended the collision, that defendant was the 
only person to speak with the victim after the 
collision, that, in an attempt to facilitate the 
robbery, defendant suggested the victim return 
to her vehicle to ensure it started, and that 
defendant was driving when she and her ac- 
complice fled the scene; although defendant 
testified that it was the accomplice who stole 
the victim’s pocketbook, the State’s evidence 
tended to show that the accomplice’s only par- 


ticipation in the actual robbery and assault was 
the taking of an envelope from defendant before 
defendant requested the victim’s contact infor- 
mation. State v. Singletary, — N.C. App. —, 594 
S.E.2d 64, 2004 N.C. App. LEXIS 509 (2004). 

Nonstatutory Aggravating Factors. — 

Where nothing supported a trial court’s esti- 
mate of the respective ages, comparative 
strengths, and sizes of the victim and defen- 
dant, and defendant’s prior crimes were not 
reasonably related to a robbery conviction, the 
trial court abused its discretion under G.S. 
15A-1340.16(a) by finding the non-statutory 
aggravating factors. State v. Borders, — N.C. 
App. —, 594 S.E.2d 813, 2004 N.C. App. LEXIS 
740 (2004). 

Proper Aggravation..— 

Trial court did not violate GS. 15A- 
1340.16(d) when it found as an aggravating 
sentencing factor that defendant intended to 
hinder the lawful exercise of a governmental 
function when he committed the crime of mali- 
cious conduct by a prisoner, G.S. 14-258.4. 
State v. Robertson, 161 N.C. App. 288, 587 
S.E.2d 902, 2003 N.C. App. LEXIS 2049 (2003). 

Where two or more offenses are joined for 
judgment, one offense may properly be aggra- 
vated by evidence needed to prove a separate 
joined offense; in a case where sexual offense by 
a person in a parental role was not the most 
serious crime in the consolidated judgment and 
thus was not the offense from which defen- 
dant’s sentence was derived, the aggravator of 
abusing a position of trust did not apply to the 
crime of sexual offense by a person in a paren- 
tal role, but rather properly applied to the most 
serious offense in each of the two consolidated 
judgments, the statutory sexual offense of a 
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person aged 13, 14, or 15. State v. Tucker, 357 
N.C. 633, 588 S.E.2d 853, 2003 N.C. LEXIS 
1411 (2003). 

In a case alleging that defendant had used a 
13 year old boy to sell drugs, a jury’s acquittal of 
charges of contributing to the delinquency of a 
minor, G.S. 14-316.1, and employing and using 
a minor to commit a controlled substance of- 
fense, G.S. 90-95.4, did not mean that the jury 
found there was insufficient evidence that the 
boy was a minor; by convicting defendant of 
conspiracy to sell a controlled substance, the 
jury found that defendant and the boy were 
conspirators, and the trial court’s consideration 
as an aggravating sentencing factor that defen- 
dant involved a person under 16 years of age in 
the commission of a crime was proper. State v. 
Boyd, 162 N.C. App. 159, 595 S.E.2d 697, 2004 
N.C. App. LEXIS 15 (2004). 

Trial court did not err in sentencing defen- 
dant in the aggravated range because the court 
found that defendant joined with more than 
one other person in committing the offense and 
was not charge with committing a conspiracy. 
State v. Little, — N.C. App. —, 593 S.E.2d 113, 
2004 N.C. App. LEXIS 376 (2004). 

Sentence of 66 to 89 months for an assault 
conviction was not beyond the prescribed stat- 
utory maximum, and thus did not violate the 
holding in Apprendi v. New Jersey, 530 U.S. 
466, 147 L. E. 2d 435, 120 S. Ct. 2348 (2000). 
State v. McDonald, — N.C. App. —, 593 S.E.2d 
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793, 2004 N.C. App. LEXIS 510 (2004). 

Improper Aggravation. — 

Trial court erred when it relied on a copy of a 
warrant issued by the State of Florida to find 
that defendant was on pretrial release and was 
also a fugitive from justice when he committed 
second-degree murder because the fact that 
Florida issued a warrant supported a finding of 
only one aggravating factor, and the appellate 
court vacated defendant’s sentence for second- 
degree murder and remanded the case for re- 
sentencing. State v. Beck, — N.C. App. —, 594 
S.E.2d 94, 2004 N.C. App. LEXIS 405 (2004). 

Appellate court vacated the trial court’s judg- 
ment sentencing defendant for second-degree 
murder because it was unclear from the record 
whether the trial court used its finding that 
defendant participated in a robbery with one 
other person as a statutory or non-statutory 
aggravating factor to depart from the presump- 
tive sentence, but it was clear that use of that 
finding as a statutory aggravating factor under 
G.S. 15A-1340.16(d)(2) would have been error. 
State v. Hurt, — N.C. App. —, 594 S.E.2d 51, 
2004 N.C. App. LEXIS 406 (2004). 

Applied in State v. Distance, — N.C. App 
594 S.E.2d 221, 2004 N.C. App. LEXIS. 576 
(2004). 

Cited in State v. Wiggins, 161 N.C. App. 588, 
589 S.E.2d 402, 2003 N.C. App. LEXIS 2263 
(2003), cert. denied, 358 N.C. 241, 594 S.E.2d 
34 (2004). 


§ 15A-1340.16D. Enhanced sentence if defendant is con- 
victed of manufacture of methamphetamine 
and the offense resulted in serious injury toa 
law enforcement officer, probation officer, pa- 
role officer, emergency medical services em- 
ployee, or a firefighter. 


(a) If a person is convicted of the offense of manufacture of methamphet- 
amine under G.S. 90-95(b)(1a) and it is found as provided in this section that 
a law enforcement officer, probation officer, parole officer, emergency medical 
services employee, or a firefighter suffered serious injury while discharging or 
attempting to discharge his or her official duties and that the injury was 
directly caused by one of the hazards associated with the manufacture of 
methamphetamine, then the person shall have the minimum term of impris- 
onment to which the person is sentenced for that felony increased by 24 
months. The maximum term of imprisonment shall be the maximum term that 
corresponds to the minimum term after it is increased by 24 months, as 
specified in G.S. 15A-1340.17(e) and (el). 

(b) An indictment or information for the offense of manufacture of metham- 
phetamine under G.S. 90-95(b)(1a) shall allege in that indictment or informa- 
tion the facts set out in subsection (a) of this section. The pleading is sufficient 
if it alleges that the defendant committed the offense of manufacture of 
methamphetamine and that as a result of the offense a law enforcement officer, 
probation officer, parole officer, emergency medical services employee, or 
firefighter suffered serious injury while discharging or attempting to discharge 
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his or her official duties. One pleading is sufficient for all felonies that are tried 
at a single trial. 

(c) The State shall prove the issue set out in subsection (b) of this section 
beyond a reasonable doubt during the same trial in which the defendant is 
tried for the offense of manufacture of methamphetamine unless the defendant 
pleads guilty or no contest to the issue. If the defendant pleads guilty or no 
contest to the offense of manufacture of methamphetamine but pleads not 
guilty to the issue set out in subsection (b) of this section, then a jury shall be 
impaneled to determine the issue. 

(d) This section does not apply if the offense is packaging or repackaging 
methamphetamine, or labeling or relabeling the methamphetamine container. 


(2004-178, s. 8.) 


Editor’s Note. — Session Laws 2004-178, s. 
10, made this section effective December 1, 
2004, and applicable to offenses committed on 
or after that date. Prosecutions for offenses 


§ 15A-1340.17. 


occurring before the effective date of this act 
are not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


Punishment limits for each class of offense 


and prior record level. 


CASE NOTES 


Findings as to Aggravating Factors. — 
Trial court erred when it relied on a copy of a 
warrant issued by the State of Florida to find 
that defendant was on pretrial release and was 
also a fugitive from justice when he committed 
second-degree murder because the fact that 
Florida issued a warrant supported a finding of 
only one aggravating factor, and the appellate 
court vacated defendant’s sentence for second- 
degree murder and remanded the case for re- 
sentencing. State v. Beck, — N.C. App. —, 594 
S.E.2d 94, 2004 N.C. App. LEXIS 405 (2004). 
Appellate court vacated the trial court’s judg- 
ment sentencing defendant for second-degree 
murder because it was unclear from the record 
whether the trial court used its finding that 
defendant participated in a robbery with one 
other person as a statutory or non-statutory 
aggravating factor to depart from the presump- 
tive sentence, but it was clear that use of that 
finding as a statutory aggravating factor under 
G.S. 15A-1340.16(d)(2) would have been error. 
State v. Hurt, — N.C. App. —, 594 S.E.2d 51, 
2004 N.C. App. LEXIS 406 (2004). 
Aggravation Proper. — Where two or more 
offenses are joined for judgment, one offense 
may properly be aggravated by evidence 
needed to prove a separate joined offense; in a 
case where sexual offense by a person in a 
parental role was not the most serious crime in 
the consolidated judgment and thus was not 
the offense from which defendant’s sentence 
was derived, the aggravator of abusing a posi- 
tion of trust did not apply to the crime of sexual 
offense by a person in a parental role, but 
rather properly applied to the most serious 


offense in each of the two consolidated judg- 
ments, the statutory sexual offense of a person 
aged 13, 14, or 15. State v. Tucker, 357 N.C. 633, 
588 S.E.2d 853, 2003 N.C. LEXIS 1411 (2008). 

Mitigating Factors Did Not Have to Be 
Considered. — 

Trial court did not err in failing to find the 
existence of statutory mitigating factors be- 
cause defendant was sentenced within the pre- 
sumptive range. State v. Mack, 161 N.C. App. 
595, 589 S.E.2d 168, 2003 N.C. App. LEXIS 
2253 (2003). 

Appeal Dismissed. — Defendant did not 
have an appeal of right where his arguments 
were not presented with the denial of a plea 
withdrawal or a motion to suppress and did not 
challenge the evidence’s sufficiency or the sen- 
tencing statutes; review was unavailable as, 
without an appeal of right or the authority to 
grant certiorari, the appellate court could not 
consider the arguments asserted by defendant 
and had to dismiss the appeal. State v. 
Jamerson, 161 N.C. App. 527, 588 S.E.2d 545, 
2003 N.C. App. LEXIS 2188 (2003). 

Sentence Within Presumptive Range 
Not Cruel and Unusual Punishment. — 
Since defendant’s sentence of a term of 18 3/4 to 
23 1/4 years for convictions of taking indecent 
liberties with a child under G.S. 14-202.1, stat- 
utory sex offense under G.S. 14-27.7A(a), and 
sexual activity by a custodian under G.S. 14- 
27(a), was within the presumptive range of 
sentences pursuant to G.S. 15A-1340.17(c), the 
sentence was not cruel and unusual punish- 
ment. State v. Evans, 162 N.C. App. 540, 591 
S.E.2d 564, 2004 N.C. App. LEXIS 180 (2004). 


296 


§15A-1340.21 


Sentence Held Proper. — Sentence of 66 to 
89 months for an assault conviction was not 
beyond the prescribed statutory maximum, and 
thus did not violate the holding in Apprendi v. 
New Jersey, 530 U.S. 466, 147 L. E. 2d 435, 120 
S. Ct. 2348 (2000). State v. McDonald, — N.C. 


CRIMINAL PROCEDURE ACT 


§15A-1340.36 


App. —, 593 S.E.2d 793, 2004 N.C. App. LEXIS 
510 (2004). 

Applied in State v. Scercy, 159 N.C. App. 
344, 583 S.E.2d 339, 2003 N.C. App. LEXIS 
1499 (2003), appeal dismissed, cert. denied, 357 
N.C. 581, 589 S.E.2d 363 (2003). 


§ 15A-1340.21. Prior conviction level for misdemeanor 


sentencing. 


CASE NOTES 


Appeal Dismissed. — Defendant did not 
have an appeal of right where his arguments 
were not presented with the denial of a plea 
withdrawal or a motion to suppress and did not 
challenge the evidence’s sufficiency or the sen- 
tencing statutes; review was unavailable as, 
without an appeal of right or the authority to 
grant certiorari, the appellate court could not 


consider the arguments asserted by defendant 
and had to dismiss the appeal. State v. 
Jamerson, 161 N.C. App. 527, 588 S.E.2d 545, 
2003 N.C. App. LEXIS 2188 (2003). 

Cited in State v. Jones, 161 N.C. App. 60, 588 
S.E.2d 5, 2003 N.C. App. LEXIS 1984 (2003), 
cert. granted, 357 N.C. 660, 589 S.E.2d 882 
(2003). 


§ 15A-1340.23. Punishment limits for each class of offense 
and prior conviction level. 


Local Modification. — Lee: 1999-301, s. 4; 
Moore: 1999-301, s. 6.1(d); Pitt: 2002-142, s. 6; 
Robeson: 2004-52, s. 2; Rutherford: 1999-301, s. 


4. For other local modifications to this section, 
see the main volume. 


CASE NOTES 


Appeal Dismissed. — Defendant did not 
have an appeal of right where his arguments 
were not presented with the denial of a plea 
withdrawal or a motion to suppress and did not 
challenge the evidence’s sufficiency or the sen- 
tencing statutes; review was unavailable as, 
without an appeal of right or the authority to 
grant certiorari, the appellate court could not 


consider the arguments asserted by defendant 
and had to dismiss the appeal. State v. 
Jamerson, 161 N.C. App. 527, 588 S.E.2d 545, 
2003 N.C. App. LEXIS 2188 (2003). 

Cited in State v. Jones, 161 N.C. App. 60, 588 
S.E.2d 5, 2003 N.C. App. LEXIS 1984 (2003), 
cert. granted, 357 N.C. 660, 589 S.E.2d 882 
(2003). 


ARTICLE 81C. 


Restitution. 


§ 15A-1340.36. Determination of restitution. 


CASE NOTES 


Consideration of Restitution Award Fac- 
tors. — Although G.S. 15A-1340.36(a) ex- 
pressly does not require the trial court to make 
findings of fact or conclusions of law on the 
restitution award factors such as defendant’s 
resources, ability to earn, support obligations, 
and any other matters that pertain to defen- 


dant’s ability to pay, a trial court erred when it 
ordered restitution without considering the re- 
quired statutory factors pursuant to G.S. 15A- 
1340.36 and G.S. 14-107. State v. Mucci, — 
N.C. App. —, 594 S.E.2d 411, 2004 N.C. App. 
LEXIS 601 (2004). 
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ARTICLE 82. 


Probation. 


§ 15A-1342. Incidents of probation. 


CASE NOTES 


Consent to Extension of Probation. — 
Where defendant did not move to withdraw a 
guilty plea pursuant to G.S. 15A-1024, did not 
give timely notice of appeal pursuant to G.S. 
15A-1444, and did not petition for writ of cer- 
tiorari pursuant G.S. 15A-1444(e) and N.C. R. 
App. P. 21(c), any challenge to the original 
judgment was waived; since defendant waived 


the right to appeal by consenting to an initial 
extension of probation under G.S. 15A-1342, 
the trial court was entitled to revoke defen- 
dant’s probation and activate the sentence un- 
der G.S. 15A-1344(d) after a second violation of 
probation. State v. Rush, 158 N.C. App. 738, 
582 S.E.2d 37, 2003 N.C. App. LEXIS 1255 
(2003). 


§ 15A-1343. Conditions of probation. 


(a) In General. — The court may impose conditions of probation reasonably 
necessary to insure that the defendant will lead a law-abiding life or to assist 


him to do so. 


(b) Regular Conditions. — As regular conditions of probation, a defendant 


must: 


(1) Commit no criminal offense in any jurisdiction. 

(2) Remain within the jurisdiction of the court unless granted written 
permission to leave by the court or his probation officer. 

(3) Report as directed by the court or his probation officer to the officer at 
reasonable times and places and in a reasonable manner, permit the 
officer to visit him at reasonable times, answer all reasonable inquir- 
ies by the officer and obtain prior approval from the officer for, and 
notify the officer of, any change in address or employment. 

(4) Satisfy child support and other family obligations as required by the 
court. If the court requires the payment of child support, the amount 
of the payments shall be determined as provided in G.S. 50-13.4(c). 

(5) Possess no firearm, explosive device or other deadly weapon listed in 
G.S. 14-269 without the written permission of the court. 

(6) Pay a supervision fee as specified in subsection (cl). 

(7) Remain gainfully and suitably employed or faithfully pursue a course 
of study or of vocational training that will equip him for suitable 
employment. A defendant pursuing a course of study or of vocational 
training shall abide by all of the rules of the institution providing the 
education or training, and the probation officer shall forward a copy of 
the probation judgment to that institution and request to be notified 
of any violations of institutional rules by the defendant. 

(8) Notify the probation officer if he fails to obtain or retain satisfactory 


employment. 


(9) Pay the costs of court, any fine ordered by the court, and make 
restitution or reparation as provided in subsection (d). 

(10) Pay the State of North Carolina for the costs of appointed counsel, 
public defender, or appellate defender to represent him in the case(s) 
for which he was placed on probation. 

(11) At a time to be designated by his probation officer, visit with his 
probation officer a facility maintained by the Division of Prisons. 
(12) Attend and complete an abuser treatment program if (i) the court 

finds the defendant is responsible for acts of domestic violence and (ii) 
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there is a program, approved by the Domestic Violence Commission, 
reasonably available to the defendant, unless the court finds that such 
would not be in the best interests of justice. 

In addition to these regular conditions of probation, a defendant required to 
serve an active term of imprisonment as a condition of special probation 
pursuant to G.S. 15A-1344(e) or G.S. 15A-1351(a) shall, as additional regular 
conditions of probation, obey the rules and regulations of the Department of 
Correction governing the conduct of inmates while imprisoned and report to a 
probation officer in the State of North Carolina within 72 hours of his 
discharge from the active term of imprisonment. 

Regular conditions of probation apply to each defendant placed on super- 
vised probation unless the presiding judge specifically exempts the defendant 
from one or more of the conditions in open court and in the judgment of the 
court. It is not necessary for the presiding judge to state each regular condition 
of probation in open court, but the conditions must be set forth in the judgment 
of the court. 

Defendants placed on unsupervised probation are subject to the provisions of 
this subsection, except that defendants placed on unsupervised probation are 
not subject to the regular conditions contained in subdivisions (2), (3), (6), (8), 
and (11). 

(b1) Special Conditions. — In addition to the regular conditions of probation 
specified in subsection (b), the court may, as a condition of probation, require 
that during the probation the defendant comply with one or more of the 
following special conditions: 

(1) Undergo available medical or psychiatric treatment and remain in a 
specified institution if required for that purpose. 

(2) Attend or reside in a facility providing rehabilitation, counseling, 
treatment, social skills, or employment training, instruction, recre- 
ation, or residence for persons on probation. 

(2a) Repealed by Session Laws 2002, ch. 126, s. 17.18, effective August 15, 
2002. 


(2b) Participate in and successfully complete a Drug Treatment Court 
Program pursuant to Article 62 of Chapter 7A of the General Statutes. 

(3) Submit to imprisonment required for special probation under G.S. 
15A-1351(a) or G.S. 15A-1344(e). 

(3a) Repealed by Session Laws 1997-57, s. 3. 

(3b) Submit to supervision by officers assigned to the Intensive Supervi- 
sion Program established pursuant to G.S. 143B-262(c), and abide by 
the rules adopted for that Program. Unless otherwise ordered by the 
court, intensive supervision also requires multiple contacts by a 
probation officer per week, a specific period each day during which the 
offender must be at his or her residence, and that the offender remain 
gainfully and suitably employed or faithfully pursue a course of study 
or of vocational training that will equip the offender for suitable 
employment. 

(3c) Remain at his or her residence unless the court or the probation 
officer authorizes the offender to leave for the purpose of employment, 
counseling, a course of study, or vocational training. The offender 
shall be required to wear a device which permits the supervising 
agency to monitor the offender’s compliance with the condition 
electronically. 

(4) Surrender his or her driver’s license to the clerk of superior court, and 
not operate a motor vehicle for a period specified by the court. 

(5) Compensate the Department of Environment and Natural Resources 
or the North Carolina Wildlife Resources Commission, as the case 
may be, for the replacement costs of any marine and estuarine 
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resources or any wildlife resources which were taken, injured, re- 
moved, harmfully altered, damaged or destroyed as a result of a 
criminal offense of which the defendant was convicted. If any inves- 
tigation is required by officers or agents of the Department of 
Environment and Natural Resources or the Wildlife Resources Com- 
mission in determining the extent of the destruction of resources 
involved, the court may include compensation of the agency for 
investigative costs as a condition of probation. This subdivision does 
not apply in any case governed by G.S. 143-215.3(a)(7). 

(6) Perform community or reparation service and pay any fee required by 
law or ordered by the court for participation in the community or 
reparation service program. 

(7) Submit at reasonable times to warrantless searches by a probation 
officer of his or her person and of his or her vehicle and premises while 
the probationer is present, for purposes specified by the court and 
reasonably related to his or her probation supervision, but the 
probationer may not be required to submit to any other search that 
would otherwise be unlawful. Whenever the warrantless search 
consists of testing for the presence of illegal drugs, the probationer 
may also be required to reimburse the Department of Correction for 
the actual cost of drug screening and drug testing, if the results are 
positive. 

(8) Not use, possess, or control any illegal drug or controlled substance 
unless it has been prescribed for him or her by a licensed physician 
and is in the original container with the prescription number affixed 
on it; not knowingly associate with any known or previously convicted 
users, possessors or sellers of any such illegal drugs or controlled 
substances; and not knowingly be present at or frequent any place 
where such illegal drugs or controlled substances are sold, kept, or 
used. 

(8a) Purchase the least expensive annual statewide license or combina- 
tion of licenses to hunt, trap, or fish listed in G.S. 113-270.2, 
113-270.3, 113-270.5, 113-271, 113-272, and 113-272.2 that would be 
required to engage lawfully in the specific activity or activities in 
which the defendant was engaged and which constitute the basis of 
the offense or offenses of which he was convicted. 

(9) If the offense is one in which there is evidence of physical, mental or 
sexual abuse of a minor, the court should encourage the minor and the 
minor’s parents or custodians to participate in rehabilitative treat- 
ment and may order the defendant to pay the cost of such treatment. 

(9a) Repealed by Session Laws 2004-186, s. 1.1, effective December 1, 
2004, and applicable to offenses committed on or after that date. 

(10) Satisfy any other conditions determined by the court to be reasonably 
related to his rehabilitation. 

(b2) Special Conditions of Probation for Sex Offenders and Persons Con- 
victed of Offenses Involving Physical, Mental, or Sexual Abuse of a Minor. — 
As special conditions of probation, a defendant who has been convicted of an 
offense which is a reportable conviction as defined in G.S. 14-208.6(4), or which 
involves the physical, mental, or sexual abuse of a minor, must: 

(1) Register as required by G.S. 14-208.7 if the offense is a reportable 
conviction as defined by G.S. 14-208.6(4). 

(2) Participate in such evaluation and treatment as is necessary to 
complete a prescribed course of psychiatric, psychological, or other 
rehabilitative treatment as ordered by the court. 

(3) Not communicate with, be in the presence of, or found in or on the 
premises of the victim of the offense. 
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(4) Not reside in a household with any minor child if the offense is one in 
which there is evidence of sexual abuse of a minor. 

(5) Not reside in a household with any minor child if the offense is one in 
which there is evidence of physical or mental abuse of a minor, unless 
the court expressly finds that it is unlikely that the defendant’s 
harmful or abusive conduct will recur and that it would be in the 
minor child’s best interest to allow the probationer to reside in the 
same household with a minor child. 

(6) Satisfy any other conditions determined by the court to be reasonably 
related to his rehabilitation. 

Defendants subject to the provisions of this subsection shall not be placed on 
unsupervised probation. 

(b3) Screening and Assessing for Chemical Dependency. — A defendant 
ordered to submit to a period of residential treatment in the Drug Alcohol 
Recovery Treatment program (DART) operated by the Department of Correc- 
tion must undergo a screening to determine chemical dependency. If the 
screening indicates the defendant is chemically dependent, the court shall 
order an assessment to determine the appropriate level of treatment. The 
assessment may be conducted either before or after the court imposes the 
condition, but participation in the program shall be based on the results of the 
assessment. 

(c) Statement of Conditions. — A defendant released on supervised proba- 
tion must be given a written statement explicitly setting forth the conditions 
on which he is being released. If any modification of the terms of that probation 
is subsequently made, he must be given a written statement setting forth the 
modifications. 

(cl) Supervision Fee. — Any person placed on supervised probation pursu- 
ant to subsection (a) of this section shall pay a supervision fee of thirty dollars 
($30.00) per month, unless exempted by the court. The court may exempt a 
person from paying the fee only for good cause and upon motion of the person 
placed on supervised probation. No person shall be required to pay more than 
one supervision fee per month. The court may require that the fee be paid in 
advance or in a lump sum or sums, and a probation officer may require 
payment by such methods if he is authorized by subsection (g) to determine the 
payment schedule. Supervision fees must be paid to the clerk of court for the 
county in which the judgment was entered or the deferred prosecution 
agreement was filed. Fees collected under this subsection shall be transmitted 
to the State for deposit into the State’s General Fund. 

(d) Restitution as a Condition of Probation. — As a condition of probation, a 
defendant may be required to make restitution or reparation to an aggrieved 
party or parties who shall be named by the court for the damage or loss caused 
by the defendant arising out of the offense or offenses committed by the 
defendant. When restitution or reparation is a condition imposed, the court 
shall take into consideration the factors set out in G.S. 15A-1340.35 and G:S. 
15A-1340.36. As used herein, reparation“ shall include but not be limited to the 
performing of community services, volunteer work, or doing such other acts or 
things as shall aid the defendant in his rehabilitation. As used herein 
”agerieved party“ includes individuals, firms, corporations, associations, other 
organizations, and government agencies, whether federal, State or local, 
including the Crime Victims Compensation Fund established by G.S. 15B-23. 
A government agency may benefit by way of reparation even though the agency 
was not a party to the crime provided that when reparation is ordered, 
community service work shall be rendered only after approval has been 
granted by the owner or person in charge of the property or premises where the 
work will be done. 

(e) Costs of Court and Appointed Counsel. — Unless the court finds there 
are extenuating circumstances, any person placed upon supervised or unsu- 
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pervised probation under the terms set forth by the court shall, as a condition 
of probation, be required to pay all court costs and costs for appointed counsel 
or public defender in the case in which he was convicted. The cost of appointed 
counsel or public defender services shall be determined in accordance with 
rules adopted by the Office of Indigent Defense Services. The court shall 
determine the amount of those costs to be repaid and the method of payment. 

(f) Repealed by Session Laws 1983, c. 561, s. 5. 

(g) Probation Officer May Determine Payment Schedules. — If a person 
placed on supervised probation is required as a condition of that probation to 
pay any moneys to the clerk of superior court, the court may delegate to a 
probation officer the responsibility to determine the payment schedule. The 
court may also authorize the probation officer to transfer the person to 
unsupervised probation after all the moneys are paid to the clerk. If the 
probation officer transfers a person to unsupervised probation, he must notify 
the clerk of that action. (1977, c. 711, s. 1; 1977, 2nd Sess., c. 1147, ss. 8-10; 
1979, c. 662, s. 1; c. 801, s. 3; c. 830, s. 12; 1981, c. 530, ss. 1, 2; 1983, c. 135, s. 
1; c. 561, ss. 1-6; c. 567, s. 2; c. 712, s. 1; 1983 (Reg. Sess., 1984), c. 972, ss. 1, 
2: 1985, c. 474, ss. 1, 7, 8; 1985 (Reg. Sess., 1986), c. 859, ss. 1, 2; 1987, c. 282, 
5. 33°.C..39 1,182; C, D9) SS.,..0i22 cy 09 Sns. 1cn8 19 ys G27 C7830 1s. bi pom 
529, s. 5; c. 727, s. 218(4); 1989 (Reg. Sess., 1990), c. 1010, s. 1; c. 1034, s. 1; 
1991 (Reg. Sess., 1992), c. 1000, s. 1; 1993, c. 538, s. 16; 1994, Ex. Sess., c. 9, s. 
1; c. 24, s. 14(b); 1996, 2nd Ex. Sess., c. 18, s. 20.14(c); 1997-57, s. 3; 1997-443, 
ss. 11A.119(a), 19.11(a); 1998-212, ss. 17.21(a), 19.4(f); 1999-298, s. 2; 2000- 
125, s. 8: 2000-144, s. 31; 2002-105,-s,.3; 2002-126, ss: 17.18(a), 29A72(a); 
2003-141, s. 1; 2004-186, s. 1.1.) 


Effect of Amendments. — 

Session Laws 2004-186, s. 1.1, effective De- 
cember 1, 2004, and applicable to offenses com- 
mitted on or after that date, added subdivision 


(b)(12); repealed subdivision (b1)(9a) regarding 
attendance and completion of abuser treatment 
program; and deleted “written” preceding “mo- 
tion” in the second sentence of subsection (c1). 


CASE NOTES 
IV. Restitution. 


IV. RESTITUTION. 15A-1343(d) and non-payment of a fine would 


not increase the sentence under G.S. 15A- 


Restitution of Amount Paid by State. — 
Where a trial court properly ordered restitu- 
tion to law enforcement agencies for under- 
cover purchases under G.S. 90-95.3 and G:S. 


1351(a), the trial court did not err. State v. 
Reynolds, 161 N.C. App. 144, 587 S.E.2d 456, 
2003 N.C. App. LEXIS 1998 (2003). 


§ 15A-1343.2. Special probation rules for persons sen- 
tenced under Article 81B. 


CASE NOTES 


Findings Required for Exceptional Pro- 
bation Terms. — 

G.S. 15A-1343.2(d)(3) clearly mandates that 
where a felon is sentenced to community pun- 
ishment, probation may not be for more than 30 
months unless the trial court specifically finds 
that a longer term is required; because a trial 


court erred made no specific finding that a 
probation term longer than 30 months was 
required, it erred in sentencing defendant to a 
36 month probation term. State v. Mucci, — 
N.C. App. —, 594 S.E.2d 411, 2004 N.C. App. 
LEXIS 601 (2004). 
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§ 15A-1344. Response to violations; alteration and revoca- 


tion. 


CASE NOTES 


Court Has Discretion to Run Revoked 
Probation Sentence Either Concurrently 
or Consecutively with Other Sentences. — 

Although an original judgment did not state 
whether eight sentences for forgery and utter- 
ing were consecutive or concurrent, a district 
court judge did not err by imposing consecutive 
sentences when defendant’s probation was re- 
voked; the judge was permitted to impose a 
consecutive sentence without regard to what 
the original judgment stated. State v. Hooper, 
158 N.C. App. 654, 582 S.E.2d 331, 2003 N.C. 
App. LEXIS 1223 (2003). 

Power of Court to Revoke Suspension. 

Where defendant did not move to withdraw a 
guilty plea pursuant to G.S. 15A-1024, did not 
give timely notice of appeal pursuant to G.S. 
15A-1444, and did not petition for writ of cer- 
tiorari pursuant to G.S. 15A-1444(e) and N.C. 
R. App. P. 21(c), any challenge to the original 


judgment was waived; since defendant waived 
the right to appeal by consenting to an initial 
extension of probation under G.S. 15A-1342, 
the trial court was entitled to revoke defen- 
dant’s probation and activate the sentence un- 
der G.S. 15A-1344(d) after a second violation of 
probation. State v. Rush, 158 N.C. App. 738, 
582 S.E.2d 37, 2003 N.C. App. LEXIS 1255 
(2003). 

Judgment Revoking Probation Ar- 
rested. — Judgment revoking defendant’s pro- 
bation was arrested because the hearing was 
held after defendant’s term of probation had 
ended and the record failed to disclose any 
finding that the State had made reasonable 
efforts to conduct an earlier hearing; as a re- 
sult, the trial court lost jurisdiction to conduct 
the revocation hearing or to enter its judgment. 
State v. Hall, 160 N.C. App. 593, 586 S.E.2d 
561, 2003 N.C. App. LEXIS 1836 (2003). 


§ 15A-1347. Appeal from revocation of probation or impo- 
sition of special probation upon violation. 


CASE NOTES 


Jurisdiction to Review Revocation of 
Probation. — When a district court revokes a 
defendant’s probation, that defendant’s appeal 
is to the superior court rather than the Court of 
Appeals of North Carolina; thus, G.S. 15A- 
1347, rather than G.S. 7A-272(d), governed 
defendant’s appeal of a probation revocation 
and the court of appeals lacked jurisdiction to 
hear the appeal. State v. Hooper, 358 N.C. 122, 
591 S.E.2d 514, 2004 N.C. LEXIS 12 (2004). 

Where matter was not heard de novo by 
the superior court, etc. 

Defendant was required to appeal the district 
court’s judgment revoking his probation to the 
superior court before he was allowed to appeal 


that judgment to the court of appeals; the court 
of appeals dismissed defendant’s appeal from 
the district court’s judgment because he had 
not appealed that judgment to the superior 
court. State v. Harless, 160 N.C. App. 78, 584 
S.E.2d 339, 2003 N.C. App. LEXIS 1669 (2003). 

Construction with G.S. 7A-272(d). — Ap- 
peal procedures in G.S. 7A-272(d) prevail over 
the general rule of G.S. 15A-1347; therefore, 
after defendant’s felony probation was revoked 
in district court, defendant was allowed to 
appeal the case to the North Carolina Court of 
Appeals instead of a superior court. State v. 
Hooper, 158 N.C. App. 654, 582 S.E.2d 331, 
2003 N.C. App. LEXIS 1223 (2003). 
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ARTICLE 83. 


Imprisonment. 


§ 154-1351. Sentence of imprisonment; incidents; special 


probation. 


CASE NOTES 


Fines. — Where a trial court properly or- 
dered restitution to law enforcement agencies 
for undercover purchases under G.S. 90-95.3 
and G.S. 15A-1343(d), and non-payment of a 


fine would not increase the sentence under G.S. 
15A-1351(a), the trial court did not err. State v. 
Reynolds, 161 N.C. App. 144, 587 S.E.2d 456, 
2003 N.C. App. LEXIS 1998 (2003). 


§ 15A-1354. Concurrent and consecutive terms of impris- 


onment. 


CASE NOTES 


Imposition of Consecutive Sentences 
Upheld. — 

In light of the acts committed by defendant to 
his biological daughter over the course of sev- 
eral years, there was no abuse of discretion 
with respect to defendant’s sentence for statu- 
tory rape and statutory sexual offense. The 
trial court had the statutory authority to enter 
consecutive sentences of up to 270 to 333 
months for each of the seven offenses of which 
defendant was found guilty, yielding a com- 
bined maximum sentence of 1,890 to 2,331 
months. State v. Wiggins, 161 N.C. App. 583, 
589 S.E.2d 402, 2003 N.C. App. LEXIS 2263 
(2003), cert. denied, 358 N.C. 241, 594 S.E.2d 
34 (2004). 

Remand for Resentencing Required. — 
It could not be determined if the trial court 
ultimately chose not to consolidate sentences 
based on the prosecutor’s statements or as an 
exercise of its discretion, pursuant to G.S. 5A- 
1340.15(b), where: (1) defendant was sen- 
tenced, in open court, for felonious breaking 


and entering and common law robbery, and the 
trial court initially consolidated the offenses 
and imposed a single sentence, but, when judg- 
ment was imposed, did not provide that the 
sentence was to run consecutively to a first 
degree sexual offense sentence, pursuant to 
G.S. 15A-1354(a); and (2) in open court, the 
trial court initially consolidated defendant’s 
second degree kidnapping and first degree bur- 
glary convictions and imposed a single sen- 
tence, but the judgment imposed as to those 
convictions resulted in separate sentences run- 
ning consecutively; and (3) the judgments were 
preceded by statements by the prosecutor that 
were contrary to the laws on structured sen- 
tencing; thus, a remand was required to make 
this determination and sentence defendant ac- 
cordingly. State v. Edwards, — N.C. App. —, 
595 S.E.2d 213, 2004 N.C. App. LEXIS 728 
(2004). 

Cited in State v. Hooper, 158 N.C. App. 654, 
582 S.E.2d 331, 2003 N.C. App. LEXIS 1223 
(2003); State v. Hooper, 358 N.C. 122, 591 
S.E.2d 514, 2004 N.C. LEXIS 12 (2004). 


ARTICLE 86. 


Reports of Dispositions of Criminal Cases. 


§ 15A-1382.1. Reports of disposition; domestic violence; 
sentencing. 


(a) When a defendant is found guilty of an offense involving assault, or 
communicating a threat, the presiding judge shall determine whether the 
defendant and victim had a personal relationship. If the judge determines that 
there was a personal relationship between the defendant and the victim, then 
the judge shall indicate on the form reflecting the judgment that the case 
involved domestic violence. The clerk of court shall insure that the official 
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record of the defendant’s conviction includes the court’s determination, so that 
any inquiry into the defendant’s criminal record will reflect that the offense 
involved domestic violence. 

(b) Ifthe presiding judge determines that there was a personal relationship 
between the defendant and the victim, and a sentence to community punish- 
ment is imposed, the judge shall determine whether the defendant shall 
comply with one or more of the special conditions of probation set forth at G.S. 
15A-1343(b1), in addition to any other authorized punishment. Notwithstand- 
ing the provisions of G.S. 15A-1340.11(6)c, the court may require the defendant 


to comply with the provisions of G.S. 15A-1343(b1)(3c). 
(c) The following definitions apply to this section: 

(1) “An offense involving assault” includes any offense where an assault 
occurred, whether or not the conviction is for an offense under Article 
8 of Chapter 14 of the General Statutes. 

(2) “Inquiry” shall include any lawful review of the criminal records of 
persons convicted of an offense in this State, whether by law enforce- 
ment personnel or by private individuals. 

(3) “Personal relationship” is as defined in G.S. 50B-1(b). (2004-186, s. 


Tele) 


Editor’s Note. — Session Laws 2004-186, s. 
11.2, made this section effective December 1, 
2004, and applicable to offenses committed on 
or after that date. 


The definitions in subsection (c) have been 
set out in alphabetical order at the direction of 
the Revisor of Statutes. 


SUBCHAPTER XIV. CORRECTION OF ERRORS AND 
APPEAL. 


ARTICLE 89. 
Motion for Appropriate Relief and Other Post-Trial Relief. 


§ 15A-1411. Motion for appropriate relief. 


Legal Periodicals. — 
For article, “‘’m Innocent’: Addressing Free- 
standing Claims of Actual Innocence in State 


and Federal Courts,” 25 N.C. Cent. L.J. 197 
(2003). 


CASE NOTES 


Entitlement to a New Trial. — In order for 
a defendant to be entitled to a new trial due to 
the improper closing argument of the district 
attorney, the district attorney's statements 
must have so infected the trial with unfairness 
as to make the resulting conviction a denial of 
due process. State v. Sims, 161 N.C. App. 183, 
588 S.E.2d 55, 2003 N.C. App. LEXIS 2044 
(2003). 

Defendant Not Entitled to New Trial. — 
Defendant was not entitled to a new trial due to 
the State’s improper closing argument which 
was sufficiently close to making an association 
between defendant and a wild animal to lead to 


such an inference, including a statement that 
“he who hunts with the pack is responsible for 
the kill,” multiple references to hunting on the 
African plain when defendant was an African- 
American, and references to an accomplice as 
an “alpha male” and to defendant as a follower 
in the pack, as: (1) the State did not misstate 
the evidence or the law in making its argument; 
(2) the trial court instructed the jury that 
closing arguments were not evidence; (3) there 
was an abundance of evidence, both physical 
and testimonial, that defendant was guilty of 
the crimes charged; and (4) although improper, 
the State’s comments did not deny defendant 
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due process. State v. Sims, 161 N.C. App. 188, 
588 S.E.2d 55, 2003 N.C. App. LEXIS 2044 
(2003). 

Defendant was not entitled to a new trial due 
to the State’s closing argument that “if you are 
going to try the devil, you have to go to hell to 
get your witnesses” as: (1) the North Carolina 
Supreme Court, as well as the appellate court, 
have held that practically the same exact state- 
ment made during the State’s closing argument 
was not reversible error; and (2)despite the fact 
that in some contexts such a statement by a 
district attorney may be inappropriate, given 
the overwhelming evidence of defendant’s guilt, 
defendant failed to show how the district attor- 
neys statement constituted prejudicial error 
meriting a new trial. State v. Sims, 161 N.C. 
App. 183, 588 S.E.2d 55, 2003 N.C. App. LEXIS 
2044 (2003). 


2004 INTERIM SUPPLEMENT 
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No Rehearing in Criminal Matters. — 
Petitioner inmate’s habeas petition was un- 
timely under 28 U.S.C.S. § 2244(d)(1) because 
N.C. R. App. P. 32’s 20-day period did not apply 
to the order of the highest state court denying 
certiorari, and that order ended the state post- 
conviction process and the tolling provisions of 
28 U.S.C.S. § 2244(d)(2); further, N.C. R. App. 
31(a) did not apply to criminal proceedings and, 
under G.S. 15A-1411(b), a post-conviction mo- 
tion was a motion in the original cause and not 
a new proceeding, thus, N.C. R. App. P. 31(g) 
applied and the inmate had no right to file a 
motion for rehearing in the state court. Rouse v. 
Lee, — F. Supp. 2d —, 2001 U.S. Dist. LEXIS 
25353 (M.D.N.C. Jan. 17, 2001). 


§ 15A-1413. Trial judges empowered to act. 


CASE NOTES 


Cited in State v. Jamerson, 161 N.C. App. 
527, 588 S.E.2d 545, 2003 N.C. App. LEXIS 
2188 (2003). 


§ 15A-1415. Grounds for appropriate relief which may be 
asserted by defendant after verdict; limitation 


as to time. 


CASE NOTES 


Insufficient Materials to Justify Ruling 
Required Remand of Motion for Appropri- 
ate Relief. — Defendant’s motion for summary 
disposition of his motion for appropriate relief 
was denied, and the motion for appropriate 
relief was remanded to the trial court, where 
the materials before the appellate court were 
insufficient to justify a ruling. State v. Thorn- 
ton, 158 N.C. App. 645, 582 S.E.2d 308, 2003 


N.C. App. LEXIS 1277 (2003). 

Cited in State v. Hunt, 357 N.C. 257, 582 
S.E.2d 593, 2003 N.C. LEXIS 746 (2003), cert. 
denied, 539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 
2d 702 (2003); State v. Jones, 161 N.C. App. 60, 
588 S.E.2d 5, 2003 N.C. App. LEXIS 1984 
(2003), cert. granted, 357 N.C. 660, 589 S.E.2d 
882 (2003); Allen v. Lee, 366 F.3d 319, 2004 U.S. 
App. LEXIS 8349 (4th Cir. 2004). 


§ 15A-1418. Motion for appropriate relief in the appellate 


division. 


CASE NOTES 


Remand Required. — 

Defendant’s motion for summary disposition 
of his motion for appropriate relief was denied, 
and the motion for appropriate relief was re- 
manded to the trial court, where the materials 
before the appellate court were insufficient to 


justify a ruling. State v. Thornton, 158 N.C. 
App. 645, 582 S.E.2d 308, 2003 N.C. App. 
LEXIS 1277 (2003). 

Cited in State v. Jamerson, 161 N.C. App. 
527, 588 S.E.2d 545, 2003 N.C. App. LEXIS 
2188 (2003). 
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§ 15A-1419. When motion for appropriate relief denied. 


CASE NOTES 


Ineffective Assistance of Counsel. — De- 
fendant’s conviction of robbery with a firearm, 
G.S. 14-87, and possession of a handgun by a 
felon, G.S. 14-415.1, was affirmed; defendant 
did not receive ineffective assistance of counsel 
pursuant to the test in G.S. 15A-1443(a), as 
counsel did not err in failing to object to the 
identification of defendant or to the introduc- 
tion of a videotape of the robbery, based on a 
legitimate trial strategy, and pursuant to G.S. 
15A-1419(a)(3), the trial court could determine 
two of defendant’s claims of ineffective assis- 
tance based on the record. State v. Lawson, 159 


N.C. App. 534, 583 S.E.2d 354, 2003 N.C. App. 
LEXIS 1495 (2003). 

Applicability of State Procedural Bar to 
Federal Habeas Review. — 

Denial of habeas relief was affirmed where, 
inter alia, an inmate’s claim of ineffective as- 
sistance of counsel due to the presentation of 
expert mental health evidence was procedur- 
ally defaulted. Perkins v. Lee, — F.3d —, 2003 
U.S. App. LEXIS 14840 (4th Cir. July 25, 2003), 
cert. denied, — U.S. —, 1248S. Ct. 1660, 158 L. 
Ed. 2d 363 (2004). 


§ 15A-1420. Motion for appropriate relief; procedure. 


CASE NOTES 


Evidentiary Hearing Not Needed. — 

Denial of habeas relief was affirmed where, 
inter alia, an inmate’s claim of ineffective as- 
sistance of counsel due to the presentation of 
expert mental health evidence was procedur- 
ally defaulted; the inmate failed to establish 
that he was entitled to an evidentiary hearing 
where the state trial court’s finding of no juror 
misconduct was supported by the evidence. 


Perkins v. Lee, — F.3d —, 2003 U.S. App. 
LEXIS 14840 (4th Cir. July 25, 2003), cert. 
denied, — U.S. —, 124 S. Ct. 1660, 158 L. Ed. 
2d 363 (2004). 

Cited in State v. Jones, 161 N.C. App. 60, 588 
S.E.2d 5, 2003 N.C. App. LEXIS 1984 (2003), 
cert. granted, 357 N.C. 660, 589 S.E.2d 882 
(2003). 


ARTICLE 91. 
Appeal to Appellate Division. 


§ 15A-1442. Grounds for correction of error by appellate 


division. 


CASE NOTES 


Applied in State v. Maske, 358 N.C. 40, 591 
S.E.2d 521, 2004 N.C. LEXIS 18 (2004). 


§ 15A-1443. Existence and showing of prejudice. 


CASE NOTES 


I. General Consideration. 
II. Prejudicial Error. 
Ill. Harmless Error. 


I. GENERAL CONSIDERATION. 


Ineffective Assistance of Counsel. — De- 
fendant’s conviction of robbery with a firearm, 
G.S. 14-87, and possession of a handgun by a 


felon, G.S. 14-415.1, was affirmed; defendant 
did not receive ineffective assistance of counsel 
pursuant to the test in G.S. 15A-1443(a), as 
counsel did not err in failing to object to the 
identification of defendant, or to the introduc- 
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tion of a videotape of the robbery, based on a 
legitimate trial strategy, and pursuant to G.S. 
15A-1419(a)(3), the trial court could determine 
two of defendant’s claims of ineffective assis- 
tance based on the record. State v. Lawson, 159 
N.C. App. 534, 583 S.E.2d 354, 2003 N.C. App. 
LEXIS 1495 (2003). 

Applied in State v. Perry, 159 N.C. App. 30, 
582 S.E.2d 708, 2003 N.C. App. LEXIS 1435 
(2003); State v. Maske, 358 N.C. 40, 591 S.H.2d 
521, 2004 N.C. LEXIS 18 (2004). 

Cited in State v. Carter, 357 N.C. 345, 584 
S.E.2d 792, 2003 N.C. LEXIS 832 (2003); State 
v. Dawkins, 162 N.C. App. 231, 590 S.E.2d 324, 
2004 N.C. App. LEXIS 116 (2004), cert. denied, 
358 N.C. 237, — S.E.2d — (2004); State v. 
Johnson, — N.C. App. —, 595 S.E.2d 176, 2004 
N.C. App. LEXIS 694 (2004). 


IJ. PREJUDICIAL ERROR. 


And Cannot Result from Defendant’s 
Own Conduct. — 

Mother and father could not argue on appeal 
that the trial court should not have relied on 
videotaped interviews with the older daughter 
in rendering its decision that the older daugh- 
ter was abused and the younger daughter was 
neglected, as the mother and father themselves 
introduced the videotapes into evidence and 
urged the trial court to view them; accordingly, 
they could not argue they were prejudiced by 
their own conduct in admitting the videotapes. 
In re Morales, 159 N.C. App. 429, 583 S.E.2d 
692, 2003 N.C. App. LEXIS 1518 (2003). 

Burden is on the Appellant. — 

When defendant claimed his statutory right 
to consult with counsel was violated, after he 
was arrested for driving while impaired, he had 
the burden, under G.S. 15A-1443(a), of proving 
prejudice from the alleged statutory violation. 
State v. Rasmussen, 158 N.C. App. 544, 582 
S.E.2d 44, 2003 N.C. App. LEXIS 1219 (2003). 

When defendant asserted that the trial court 
abused its discretion by denying his motion for 
mistrial and committed plain error by failing to 
recess the jury’s deliberations in his trial from 
5:00 p.m. on Friday until Monday morning, he 
had to demonstrate, under G.S. 15A-1443(a), 
that he was prejudiced by these alleged errors. 
State v. Rasmussen, 158 N.C. App. 544, 582 
S.E.2d 44, 2003 N.C. App. LEXIS 1219 (2003). 

Jury Instruction Regarding Defendant’s 
Likelihood of Committing Murder Was 
Not Prejudicial. — Defendant was not preju- 
diced where defendant requested the court to 
instruct the jury that a person with the trait of 
peacefulness may be less likely to commit “the 
crime of first degree murder,” but the court 
instructed that a person with the trait of 
“peacefulness” may be less likely to commit “the 
alleged crime.” State v. Fowler, 159 N.C. App. 
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504, 583 S.E.2d 637, 2003 N.C. App. LEXIS 
1511 (2003). 

Erroneously Admitted Character Evi- 
dence. — Because a trial court erred in admit- 
ting, as character evidence, a murder defen- 
dant’s prior violent acts towards his former 
girlfriend and the prosecution referred to these 
prior bad acts three times in his closing argu- 
ment, the appeals court found that due to the 
incendiary nature of the evidence improperly 
admitted, and the emphasis placed on that 
evidence at trial, its admission was prejudicial 
error requiring a new trial pursuant to G.S. 
15A-1443. State v. Dennison, — N.C. App. —, 
594 S.E.2d 82, 2004 N.C. App. LEXIS 398 
(2004). 

Prejudicial Error Not Shown. — 

When defense counsel asked the jury to find 
defendant guilty based on the State’s failure to 
prove defendant guilty beyond a reasonable 
doubt, and the trial court, in declining to de- 
clare a mistrial, said double jeopardy might 
prevent the State from retrying defendant, if 
this statement by the trial court was error, it 
was not apparent, under G.S. 15A-1443(a), that 
if the error had not been committed, a different 
result would have been reached, so the trial 
court did not abuse its discretion by denying a 
mistrial. State v. Mason, 159 N.C. App. 691, 583 
S.E.2d 410, 2003 N.C. App. LEXIS 1524 (2003). 

Trial court did not err by allowing the State 
to introduce evidence that defendant was con- 
victed of driving while impaired after he was 
involved in an automobile accident in 1996 to 
prove that he acted with malice when he drove 
while under the influence of alcohol and caused 
the death of a child in an automobile accident 
that occurred in 2001, and a police officer’s 
testimony that defendant resisted arrest when 
he was arrested in 1996 did not prejudice 
defendant in his second trial to the extent that 
his conviction for second-degree murder had to 
be reversed. State v. Locklear, 159 N.C. App. 
588, 583 S.E.2d 726, 2003 N.C. App. LEXIS 
1535 (2003). 

Admission of statements made by defendant 
but not disclosed to defendant or his counsel by 
a certain time did not mandate reversal where 
defendant failed to show that he was unduly 
prejudiced by the testimony; defendant’s ac- 
tions in removing the victim from one place to 
another, without her consent, for the purpose of 
terrorizing her, were sufficient to establish the 
elements of the charged offense. State v. Banks, 
— N.C. App. —, 591 S.E.2d 917, 2004 N.C. App. 
LEXIS 257 (2004), cert. denied, 358 N.C. 377, 
597 S.E.2d 767 (2004). 


Ill. HARMLESS ERROR. 


Admission of Improper Testimony Held 
Harmless Error. — 
Assuming arguendo the judge erroneously 
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allowed testimony concerning the decedent’s 
relationship with her family, any error was 
harmless because defendant failed to show a 
reasonable possibility a different result would 
have been reached absent the admission of the 
testimony. Three eyewitnesses and the officer 
investigating the accident testified, and the 
evidence indicated, that defendant passed two 
cars over a double yellow line approaching and 
navigating a sharp curve around which he was 
unable to see, which caused the death of the 
decedent. State v. Wade, 161 N.C. App. 686, 589 
S.E.2d 379, 2003 N.C. App. LEXIS 2268 (2003), 
cert. denied, 358 N.C. 241, 594 S.E.2d 33 
(2004). 

No Error Where Defendant Failed to 
Show Prejudice. — 

Even if defendant was correct that a portion 
of his statement was admissible under G.S. 
8C-1, Rule 106 in his trial for attempted first- 
degree rape, he failed to show that, had the 
statement been admitted, a different result 
would have been reached. State v. Owen, 159 
N.C. App. 204, 582 S.E.2d 689, 2003 N.C. App. 
LEXIS 1448 (2003). 

Judge’s Failure to Instruct the Jury on 
Misdemeanor Larceny Was Harmless Er- 
ror. — In a prosecution for robbery with a 
dangerous weapon, if it was error for the trial 
court to fail to instruct the jury on misde- 
meanor larceny, the error was harmless beyond 
a reasonable doubt, under G.S. 15A-14438(b), 
given the overwhelming evidence of defendant’s 
guilt; while defendant denied possessing or 
using a knife to accomplish the taking, he did 
not deny his threat of force against the victim, 
and the victim’s testimony unequivocally 
showed that in a single, continuous transaction 
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defendant stole videotapes and, in order to 
escape, threatened the victim with a knife after 
a pursuit that ended only 20 feet from the 
victim’s store. State v. Bellamy, 159 N.C. App. 
143, 582 S.E.2d 663, 2003 N.C. App. LEXIS 
1434 (2003). 

No Prejudice from Excluding 
Uncommunicated Threats Where Defen- 
dant Testifed as to the Same Information. 
— Defendant’s conviction and sentence on a 
charge of first-degree murder pursuant to G.S. 
14-17 was upheld; defendant’s argument that 
the trial court erred in denying his motion to 
dismiss for insufficient evidence pursuant to 
G.S. 15A-954 was waived because defendant 
failed to renew his motion at the close of all the 
evidence as required by N.C. R. App. P. 10(c)(3), 
the trial court properly excluded the victim’s 
uncommunicated threats to defendant into ev- 
idence, because defendant failed to put on evi- 
dence of self-defense as was required to admit 
such evidence pursuant to G.S. 8C-1, Rule 
803(3), and defendant did not suffer any preju- 
dice pursuant to G.S. 15A-1448(a) because de- 
fendant testified to substantially the same evi- 
dence that was contained in _ the 
uncommunicated threat. State v. Messick, 159 
N.C. App. 232, 585 S.E.2d 392, 2003 N.C. App. 
LEXIS 1493 (2003). 

Erroneous Admission of Cocaine Not 
Harmless Error. — Trial court’s error regard- 
ing admission of cocaine was not harmless, in 
the context of defendant’s conviction of posses- 
sion of cocaine, because if the cocaine were 
suppressed, there was a reasonable possibility 
that a different result would have been 
reached. State v. Barnes, 158 N.C. App. 606, 
582 S.E.2d 3138, 2003 N.C. App. LEXIS 1232 
(2003). 


§ 15A-1444. When defendant may appeal; certiorar1. 


CASE NOTES 


The Fair Sentencing Act did not allow 
appeal of a presumptive sentence as of 
right, etc. 

Because defendant’s sentence for an _ at- 
tempted escape conviction was in the presump- 
tive range, he had no direct appeal as a matter 
of right. State v. McDonald, — N.C. App. —, 593 
S.E.2d 793, 2004 N.C. App. LEXIS 510 (2004). 

Appeal under subsection (al) of this sec- 
tion, etc. 

Although G.S. 15A-1444(a1) permits a defen- 
dant to appeal the issue of whether his sen- 
tence is supported by evidence introduced at 
the trial and sentencing hearing, the scope of 
appellate review is confined to a consideration 
of those assignments of error set out in the 
record on appeal. N.C. R. App. P. 10(a). State v. 


Smith, 160 N.C. App. 107, 584 S.E.2d 830, 2003 
N.C. App. LEXIS 1767 (2003). 

Writ of Certiorari Available to Defen- 
dant Not Entitled to Appeal Sentence. — 

Although defendant was not entitled to an 
appeal as of right after the trial court failed to 
follow the procedures for accepting a guilty 
plea, defendant was entitled to review pursu- 
ant to a writ of certiorari. State v. Rhodes, — 
N.C. App. —, 592 S.E.2d 731, 2004 N.C. App. 
LEXIS 297 (2004). 

Defendant’s Plea Was Improperly Condi- 
tioned upon Appellate Review of Issues He 
Was Not Entitled to Have Reviewed. — 
Although defendant specifically conditioned his 
entire plea agreement on appellate review, de- 
fendant’s right to appeal was limited to the 
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motion to suppress evidence and did not pro- 
vide for review of the other motions because 
they were not listed under N.C. R. App. P. 21; 
since defendant was entitled to the benefit of 
his bargain, his guilty plea was vacated and 
remanded, which placed defendant back in the 
position he was in before striking the illegal 
bargain to appeal issues not properly presented 
on appeal from his guilty plea. State v. Jones, 
161 N.C. App. 60, 588 S.E.2d 5, 2003 N.C. App. 
LEXIS 1984 (2003), cert. granted, 357 N.C. 660, 
589 S.E.2d 882 (2003). 

Appeal dismissed because defendant 
was not entitled to appellate review, etc. 

Defendant did not have an appeal of right 
where his arguments were not presented with 
the denial of a plea withdrawal or a motion to 
suppress and did not challenge the evidence’s 
sufficiency or the sentencing statutes; review 
was unavailable as, without an appeal of right 
or the authority to grant certiorari, the appel- 
late court could not consider the arguments 
asserted by defendant and had to dismiss the 
appeal. State v. Jamerson, 161 N.C. App. 527, 
588 S.E.2d 545, 2003 N.C. App. LEXIS 2188 
(2003). 
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Where Defendant Did Not Give Timely 
Notice of Appeal. — Where defendant did not 
move to withdraw a guilty plea pursuant to 
G.S. 15A-1024, did not give timely notice of 
appeal pursuant to G.S. 15A-1444, and did not 
petition for writ of certiorari pursuant to G.S. 
15A-1444(e) and N.C. R. App. P. 21(c), any 
challenge to the original judgment was waived, 
since defendant waived the right to appeal by 
consenting to an initial extension of probation 
under G.S. 15A-1342, the trial court was enti- 
tled to revoke defendant’s probation and acti- 
vate the sentence under G.S. 15A-1344(d) after 
a second violation of probation. State v. Rush, 
158 N.C. App. 738, 582 S.E.2d 37, 2003 N.C. 
App. LEXIS 1255 (2003). 

Imposition of Judgment on Prayer for 
Judgment Necessary for Appeal. — Appel- 
late court was unable to address defendant’s 
assignments of error for armed robbery convic- 
tions because the trial court never imposed 
judgment on defendant’s prayer for judgment. 
State v. Escoto, 162 N.C. App. 419, 590 S.E.2d 
898, 2004 N.C. App. LEXIS 181 (2004), cert. 
denied, 358 N.C. 378, 598 S.E.2d 138 (2004). 


§ 15A-1446. Requisites for preserving the right to appel- 


late review. 


CASE NOTES 


Certain Errors Subject to Appellate Re- 
view Even Though No Objection, Excep- 
tion or Motion made. — Pursuant to GS. 
15A-1446(d)(5), (d)(18), where defendant con- 
tended that the State failed to prove the exist- 
ence of prior convictions by a preponderance of 
the evidence and that the foreign convictions 
were substantially similar to corresponding 
North Carolina offenses, the matter was re- 
viewable even though defendant failed to object 
at the sentencing hearing. State v. Morgan, — 
N.C. App. —, 595 S.E.2d 804, 2004 N.C. App. 
LEXIS 819 (2004). 

Appellate Review of Sentencing. — Ap- 


pellate court need not employ N.C. R. App. P. 2 
to reach the issue of whether a sentencing 
determination was unauthorized at the time 
imposed, exceeded the maximum authorized by 
law, was illegally imposed, or is otherwise in- 
valid as a matter of law because such issues 
may be the subject of appellate review even 
though no objection, exception or motion has 
been made in the trial division. State v. Robert- 
son, 161 N.C. App. 288, 587 S.E.2d 902, 2003 
N.C. App. LEXIS 2049 (2003). 

Cited in State v. Reynolds, 161 N.C. App. 
144, 587 S.E.2d 456, 2003 N.C. App. LEXIS 
1998 (2003). 
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SUBCHAPTER XV. CAPITAL PUNISHMENT. 


ARTICLE 100. 
Capital Punishment. 


§ 15A-2000. Sentence of death or life imprisonment for 
capital felonies; further proceedings to deter- 


mine sentence. 


CASE NOTES 


I. General Consideration. 
II. Review of Judgment and Sentence. 
Ill. Aggravating Circumstances. 
A. In General. 
B. Prior Convictions. 
D. Felony Murder. 


E. Especially Heinous, Atrocious, or Cruel Act. 


G. Course of Conduct. 
IV. Mitigating Circumstances. 
A. In General. 
C. Mental or Emotional Disturbance. 


I. GENERAL CONSIDERATION. 


Applied. — State v. Smith, 357 N.C. 604, 588 
S.E.2d 453, 2003 N.C. LEXIS 1415 (2003); 
Allen v. Lee, 366 F.3d 319, 2004 U.S. App. 
LEXIS 8349 (4th Cir. 2004). 


II. REVIEW OF JUDGMENT AND 
SENTENCE. 


Death Penalty Was Appropriate. — 

Supreme Court of North Carolina deter- 
mined, under a proportionality review pursu- 
ant to G.S. 15A-2000(d)(2), that defendant’s 
sentences of death for commission of two mur- 
ders were not disproportionate, given that the 
jury found that the aggravating circumstances 
in each case outweighed the mitigating factors; 
defendant had killed another person, had en- 
gaged in premeditation in that he continued to 
shoot at one of the victims after he was running 
away, and there was no mitigation found as to 
defendant’s age or his being under the influence 
of mental or emotional disturbance, pursuant 
to G.S. 15A-2000(f)(7), (2). State v. Carter, 357 
N.C. 345, 584 S.E.2d 792, 2003 N.C. LEXIS 832 
(20083). 

Defendant’s two first-degree murder convic- 
tions and capital sentence for one of the convic- 
tions was affirmed because the defendant re- 
ceived a fair trial and capital sentencing 
proceeding, free from prejudicial error; addi- 
tionally, the death sentence in the case was not 
disproportionate. State v. Squires, 357 N.C. 
529, 591 S.E.2d 837, 2003 N.C. LEXIS 1265 
(2003). 


Defendant’s death sentence was proper, un- 
der G.S. 15A-2000(d)(2), because: (1) the record 
supported the aggravating circumstances 
found by the jury and upon which the death 
sentence was based; (2) the death sentence was 
not imposed under the influence of passion, 
prejudice, or any other arbitrary factor; and (3) 
the death sentence was not excessive or dispro- 
portionate to the penalty imposed in similar 
cases, considering both the crime and defen- 
dant, because defendant’s case was more simi- 
lar to prior cases in which the death penalty 
was found proportionate than to cases in which 
it was found to be disproportionate, given the 
aggravating factors which the jury found. State 
v. Miller, 357 N.C. 583, 588 S.E.2d 857, 2003 
N.C. LEXIS 1410 (2003). 


Ill. AGGRAVATING CIRCUMSTANCES. 
A. In General. 


Defendant’s Right to Rebut State’s Evi- 
dence of Aggravating Circumstances Was 
Violated. — When the State offered, as evi- 
dence of defendant’s prior conviction for assault 
with a deadly weapon inflicting serious injury, 
an aggravating factor under GS. 15A- 
2000(e)(3), the testimony of the victim of that 
crime, defendant’s right to rebut the State’s 
evidence was violated when defendant was not 
allowed to ask the witness about the contents of 
an alleged affidavit signed by the witness ab- 
solving defendant of responsibility for that 
crime, therefore defendant was entitled to a 
new sentencing hearing, but not to a new trial. 
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State v. Valentine, 357 N.C. 512, 591 S.E.2d 
846, 2003 N.C. LEXIS 1266 (2003). 

Confrontation Rights Violated Where 
Witness Who Testified as to Aggravating 
Circumstances Was Not Present at Sen- 
tencing. — In a capital murder case, defen- 
dant’s confrontation rights were violated where 
there was insufficient evidence to support a 
conclusion that the State employed good-faith 
efforts to contact and produce a witness at 
sentencing whose prior testimony regarding 
ageravating circumstances was presented via 
transcript. State v. Nobles, 357 N.C. 433, 584 
S.E.2d 765, 2003 N.C. LEXIS 830 (2003). 

Indictment Need Not List Aggravating 
Circumstances. — 

Because the Fifth Amendment grand jury 
requirement does not apply to state prosecu- 
tions, state-court murder indictments are not 
required to allege the aggravating circum- 
stances to be presented against capital defen- 
dants. State v. Hunt, 357 N.C. 257, 582 S.E.2d 
593, 2003 N.C. LEXIS 746 (2003), cert. denied, 
539 U.S. 985, 124 S. Ct. 44, 156 L. Ed. 2d 702 
(2003). 

Multiple Factors Improper. — 

In defendant’s trial on two counts of first- 
degree murder, the trial court erred by instruct- 
ing jurors that they had to find defendant 
committed murder for personal gain, as an 
aggravating factor, if they found that he was 
committing robbery with a dangerous weapon 
when the person who lived in the house and one 
of defendant’s accomplices were shot. State v. 
Jones, 357 N.C. 409, 584 S.E.2d 751, 2003 N.C. 
LEXIS 828 (2003). 

Instruction on Pecuniary Gain Insuffi- 
cient. — Jury instruction that omitted the 
requirement that defendant have had the in- 
tent to obtain something of value at the time of 
the killing in order for the jury to find pecuni- 
ary gain to be an aggravating circumstance 
under G.S. 15A-2000(e)(6) was erroneous; error 
required remand for a new sentencing proceed- 
ing since there was a reasonable probability 
that, had the error not been committed, the 
jury might have reached a difference result. 
State v. Maske, 358 N.C. 40, 591 S.E.2d 521, 
2004 N.C. LEXIS 18 (2004). 


B. Prior Convictions. 


When Subdivision (e)(3) Instruction 
Proper. — 

Trial court’s submission of the G.S. 15A- 
2000(e)(3) aggravating circumstance to the jury 
was not error because the defendant was con- 
victed of six qualifying violent felonies and the 
defendant’s trial for two capital murders took 
place after the date of the conviction. State v. 
Squires, 357 N.C. 529, 591 S.E.2d 837, 2003 
N.C. LEXIS 1265 (2008). 
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Instruction Under Subdivision (e)(3) 
Held Proper. — 

Where the defendant shot to death a woman 
and a small child in a bed in a home, the 
evidence fully supported the aggravating cir- 
cumstances found by the jury of defendant 
having been previously convicted of a felony 
involving the use or threat of violence to the 
person and defendant knowingly created a 
great risk of death to more than one person by 
means of a weapon which would normally be 
hazardous to the lives of more than one person. 
Therefore, the death sentence was not dispro- 
portionate. State v. Brown, 357 N.C. 382, 584 
S.E.2d 278, 2003 N.C. LEXIS 834 (2003). 


D. Felony Murder. 


Murder for Pecuniary Gain. — 

In a death penalty case, the evidence the jury 
relied on to find an aggravating circumstance 
under G.S. 15A-2000(e)(5), for committing a 
murder in the course of a kidnapping, was not 
impermissibly duplicative of the evidence re- 
lied on to find the aggravating circumstance 
under G.S. 15A-2000(e)(6), that the murder 
was committed for pecuniary gain, because the 
first aggravating circumstance concerned the 
circumstances of the crime, while the second 
aggravating circumstance concerned defen- 
dant’s motive. State v. Miller, 357 N.C. 583, 588 
S.E.2d 857, 2003 N.C. LEXIS 1410 (2003). 

Evidence Held Sufficient. — 

Murder of the defendant’s other victim was 
properly used to support submission of the G.S. 
15A-2000(e)(11) aggravating circumstance to 
the jury. State v. Squires, 357 N.C. 529, 591 
S.E.2d 837, 2003 N.C. LEXIS 1265 (2003). 


E. Especially Heinous, Atrocious, or 
Cruel Act. 


And Not Unconstitutionally Vague. — 

Aggravating circumstance found in G.S. 15A- 
2000(e)(9), stating that a murder was especially 
heinous, atrocious, or cruel, is not overbroad. 
State v. Miller, 357 N.C. 583, 588 S.E.2d 857, 
2003 N.C. LEXIS 1410 (2003). 

Commentary by Prosecutor Held Appro- 
priate. — In a death penalty case, when, at 
sentencing, the prosecutor asked the jury to 
consider the victim’s thoughts while he was 
being kidnapped, this was a proper request, 
and it was not a request for the jury to imper- 
missibly consider the exact same evidence to 
find the aggravating circumstance under G.S. 
15A-2000(e)(5), for committing the murder in 
the course of a kidnapping, and the aggravating 
circumstance under G.S. 15A-2000(e)(9), for 
committing the murder in an especially hei- 
nous, atrocious, or cruel manner. State v. 
Miller, 357 N.C. 583, 588 S.E.2d 857, 2003 N.C. 
LEXIS 1410 (2003). 

Use of the word “brutal” in defense 
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counsel’s opening arguments did not 
amount to an admission of an aggravating 
circumstance, presumably GS. 15A- 
2000(e)(9), that the capital felony was espe- 
cially heinous, atrocious, or cruel; describing a 
murder as “brutal” did not satisfy the legal 
standard in the G.S. 15A-2000e(9) aggravator 
that the capital felony was “heinous, atrocious, 
or cruel,” much less “especially” so. State v. 
Roache, 358 N.C. 243, 595 S.E.2d 381, 2004 
N.C. LEXIS 340 (2004). 

Victim’s Age and Existence of Parental 
Relationship as Factor. — 

Evidence supported the jury’s findings that 
defendant acted with cruelty when he killed his 
wife with a shotgun while his stepson was 
sitting next to her, and then shot his stepson 
with the same shotgun shortly thereafter, and 
the state supreme court affirmed the trial 
court’s judgments finding defendant guilty of 
two counts of first-degree murder and imposing 
the death penalty for each conviction. State v. 
Jones, 358 N.C. 330, 595 S.E.2d 124, 2004 N.C. 
LEXIS 341 (2004). 

Instruction Under Subdivision (e)(9) 
Held Proper. — 

In a death penalty case, the evidence the jury 
relied on to find an aggravating circumstance 
under G.S. 15A-2000(e)(5), for committing a 
murder for in the course of a kidnapping, was 
not impermissibly duplicative of the evidence 
relied on to find the aggravating circumstance 
under G.S. 15A-2000(e)(9), that the murder 
was especially heinous, atrocious, or cruel, be- 
cause separate evidence was relied on to prove 
each circumstance, and the jury was instructed 
not to rely on the same evidence to find more 
than one aggravating circumstance. State v. 
Miller, 357 N.C. 583, 588 S.E.2d 857, 2003 N.C. 
LEXIS 1410 (2003). 


G. Course of Conduct. 


Use of Crime Involvement in Prior Sen- 
tencing. — Trial court’s denial of defendant’s 
pretrial motion to dismiss two murder charges 
against him in violation of G.S. 14-17, based on 
double jeopardy pursuant to G.S. 15A-954, was 
proper because the fact that in a prior murder 
case against defendant, the State had intro- 
duced evidence of the two murders in support of 
the aggravating circumstance described in G.S. 
15A-2000(e)(11) was not tantamount to the 
State putting defendant on trial for those 
crimes; the jury’s consideration of defendant’s 
“other crimes of violence” in making its penalty 
recommendation on one murder was not logi- 
cally equivalent to defendant receiving multi- 
ple punishment for the same crime. State v. 
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Carter, 357 N.C. 345, 584 S.E.2d 792, 2003 N.C. 
LEXIS 832 (2003). 


IV. MITIGATING CIRCUM- 
STANCES. 


A. In General. 


Failure to Submit. — 

Trial court did not err by failing to instruct 
the jury that they could consider the fact that 
defendant’s participation in a murder during a 
home invasion was relatively minor, when they 
determined if defendant should be sentenced to 
death, because, although a person who was 
confined with defendant’s accomplice testified 
that defendant’s accomplice admitted that he 
killed the victim, other evidence showed that 
defendant’s participation was not relatively mi- 
nor. State v. Watts, 357 N.C. 366, 584 S.E.2d 
740, 2003 N.C. LEXIS 827 (2003). 

Defendant’s Prior Sentences not a Miti- 
gating Factor. — Trial court correctly denied 
defendant’s request to submit his prior sen- 
tences in another state totaling 105 years asa 
mitigating circumstance because the defendant 
was not entitled to use his prior sentences as a 
mitigating device the way the State was enti- 
tled to use them as an aggravating device. 
State v. Squires, 357 N.C. 529, 591 S.E.2d 837, 
2003 N.C. LEXIS 1265 (2003). 


C. Mental or Emotional Disturbance. 


Habeas Relief Was Denied Where Peti- 
tioner Did Not Prove His Counsel Was 
Ineffective. — Where the habeas petitioner 
claimed that the petitioner’s trial counsel im- 
properly phrased the questions to the petition- 
er’s expert psychologist during the sentencing 
hearing, should have obtained additional ex- 
pert testimony, and should have requested a 
peremptory instruction on the mitigating fac- 
tors listed at G.S. 15A-2000(f)(2), (f)(6), habeas 
relief was denied; (1) counsel was not ineffec- 
tive in not asking the expert questions regard- 
ing the petitioner’s exact state of mind or con- 
dition on the date of the murder because the 
expert had already advised counsel that he 
could not make that determination; (2) counsel 
was not ineffective in failing to obtain the 
opinion of a second mental health expert, as 
counsel had determined to focus on “the good” 
the petitioner had done during his life, not on 
his prior history of drug abuse; and (3) the 
evidence that the petitioner had diminished 
capacity at the time of the murder was not 
uncontroverted, so the petitioner was not enti- 
tled to a peremptory instruction. Powell v. Lee, 
282 F. Supp. 2d 355, 2003 U.S. Dist. LEXIS 
16191 (W.D.N.C. 2003). 
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§ 15A-2002. Capital offenses; jury verdict and sentence. 
CASE NOTES 


Instructions Regarding Parole Not Re- role” every time he alludes to or mentions that 
quired. — sentence when discussing it as an alternative to 

Nothing in G.S. 15A-2002 requires a trial the death penalty. State v. Jones, 358 N.C. 330, 
judge to state “life imprisonment without pa- 595 S.E.2d 124, 2004 N.C. LEXIS 341 (2004). 
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Chapter 15B. 


Victims Compensation. 


Article 1. 
Crime Victim’s Compensation Act. 


Sec. 
15B-2. Definitions. 


Article 2. 


The Crime Victims Financial Recovery 
Assistance Act. 


15B-30. Declaration of policy and purpose. 
15B-31. Definitions. 


Sec. 

15B-32. Notice of contract or agreement to pay. 

15B-33. Penalties. 

15B-34. Civil action to recover profits or funds; 
responsibilities of the Commis- 
sion. 

15B-35. Subrogation by the Crime Victims 
Compensation Fund. 

15B-36. Conviction overturned or pardon is- 
sued. 

15B-37. Evasive action void. 


ARTICLE 1. 


Crime Victim’s Compensation Act. 


§ 15B-1. Short title. 


Editor’s Note. — 

Session Laws 2004-159, s. 1, effective Octo- 
ber 1, 2004, and applicable to contracts for 
profit from crime entered into on or after that 
date or funds of an offender that have accrued 
on or after that date, provides: “Sections 1 
through 25 of Chapter 15B of the General 


Statutes are redesignated as Article 1 of Chap- 
ter 15B. The Revisor of Statutes is authorized 
to make changes in the newly designated Arti- 
cle 1 that will reflect the results of the recodi- 
fication.” 

Session Laws 2004-159, s. 4, contains a sev- 
erability clause. 


§ 15B-2. Definitions. 


As used in this Article, unless the context requires otherwise: 


(1) “Allowable expense” means reasonable charges incurred for reason- 


ably needed products, services, and accommodations, including those 
for medical care, rehabilitation, medically-related property, and other 
remedial treatment and care. 

Allowable expense includes a total charge not in excess of three 
thousand five hundred dollars ($3,500) for expenses related to funeral, 
cremation, and burial, including transportation of a body, but exclud- 
ing expenses for flowers, gravestone, and other items not directly 
related to the funeral service. 

Allowable expense for medical care, counseling, rehabilitation, 
medically-related property, and other remedial treatment and care of 
a victim shall be limited to sixty-six and two-thirds percent (66 2/3%) 
of the amount usually charged by the provider for the treatment or 
care. By accepting the compensation paid as allowable expense 
pursuant to this subdivision, the provider agrees that the compensa- 
tion is payment in full for the treatment or care and shall not charge 
or otherwise hold a claimant financially responsible for the cost of 
services in addition to the amount of allowable expense. 


(2) “Claimant” means any of the following persons who claims an award of 


compensation under this Article: 
a. A victim; 
b. A dependent of a deceased victim; 
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c. A third person who is not a collateral source and who provided 
benefit to the victim or his family other than in the course or scope 
of his employment, business, or profession; 

d. A person who is authorized to act on behalf of a victim, a 
dependent, or a third person described in subdivision c. 

The claimant, however, may not be the offender or an accomplice of 

the offender who committed the criminally injurious conduct. 

(3) “Collateral source” means a source of benefits or advantages for 
economic loss otherwise compensable that the victim or claimant has 
received or that is readily available to him from any of the following 
sources: 

a. The offender; 

b. The government of the United States or any of its agencies, a state 
or any of its political subdivisions, or an instrumentality of two or 
more states; 

c. Social security, medicare, and medicaid; 

d. State-required, temporary, nonoccupational disability insurance; 

e. Worker’s compensation; 

f. Wage continuation programs of any employer; 

g. Proceeds of a contract of insurance payable to the victim for loss 
that he sustained because of the criminally injurious conduct; 

h. A contract providing prepaid hospital and other health care ser- 
vices, or benefits for disability. 

(4) “Commission” means the Crime Victims Compensation Commission 
established by G.S. 15B-3. 

(5) “Criminally injurious conduct” means conduct that by its nature poses 
a substantial threat of personal injury or death, and is punishable by 
fine or imprisonment or death, or would be so punishable but for the 
fact that the person engaging in the conduct lacked the capacity to 
commit the crime under the laws of this State. Criminally injurious 
conduct includes conduct that amounts to an offense involving im- 
paired driving as defined in G.S. 20-4.01(24a), and conduct that 
amounts to a violation of G.S. 20-166 if the victim was a pedestrian or 
was operating a vehicle moved solely by human power or a mobility 
impairment device. For purposes of this Article, a mobility impair- 
ment device is a device that is designed for and intended to be used as 
a means of transportation for a person with a mobility impairment, is 
suitable for use both inside and outside a building, and whose 
maximum speed does not exceed 12 miles per hour when the device is 
being operated by a person with a mobility impairment. Criminally 
injurious conduct does not include conduct arising out of the owner- 
ship, maintenance, or use of a motor vehicle when the conduct is 
punishable only as a violation of other provisions of Chapter 20 of the 
General Statutes. Criminally injurious conduct shall also include an 
act of terrorism, as defined in 18 U.S.C. § 2331, that is committed 
outside of the United States against a citizen of this State. 

(6) “Dependent” means an individual wholly or substantially dependent 
upon the victim for care and support and includes a child of the victim 
born after his death. 

(7) “Dependent’s economic loss” means loss after a victim’s death of 
contributions of things of economic value to his dependents, not 
including services they would have received from the victim if he had 
not suffered the fatal injury, less expenses of the dependents avoided 
by reason of the victim’s death. 

(8) “Dependent’s replacement service loss” means loss reasonably in- 
curred by dependents after a victim’s death in obtaining ordinary and 
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necessary services in lieu of those the victim would have performed for 
their benefit if he had not suffered the fatal injury, less expenses of the 
dependents avoided by reason of the victim’s death and not subtracted 
in calculating dependent’s economic loss. 

Dependent’s replacement service loss will be limited to a 26-week 
period commencing from the date of the injury and compensation 
shall not exceed two hundred dollars ($200.00) per week. 

(9) Taal means the Director of the Commission appointed under G.S. 
15B-3(g). 

(10) “Economic loss” means economic detriment consisting only of allow- 
able expense, work loss, replacement services loss, and household 
support loss. If criminally injurious conduct causes death, economic 
loss includes a dependent’s economic loss and a dependent’s replace- 
ment service loss. Noneconomic detriment is not economic loss, but 
economic loss may be caused by pain and suffering or physical 
impairment. 

(10a) “Household support loss” means the loss of support that a victim 
would have received from the victim’s spouse for the purpose of 
maintaining a home or residence for the victim and the victim’s 
dependents. A victim may be compensated fifty dollars ($50.00) per 
week for each dependent child. Compensation for household support 
loss shall not exceed three hundred dollars ($300.00) per week and 
shall be limited to 26 weeks commencing from the date of the injury. 
A victim may receive only one compensation for household support 
loss. Household support loss is only available to an unemployed victim 
whose spouse is the offender who committed the criminally injurious 
conduct that is the basis of the victim’s claim under this act. 

(11) “Noneconomic detriment” means pain, suffering, inconvenience, 
physical impairment, or other nonpecuniary damage. 

(12) “Replacement services loss” means expenses reasonably incurred in 
obtaining ordinary and necessary services in lieu of those the injured 
person would have performed, not for income but for the benefit of 
himself or his family, if he had not been injured. 

Replacement service loss will be limited to a 26-week period 
commencing from the date of the injury, and compensation may not 
exceed two hundred dollars ($200.00) per week. 

(12a) “Substantial evidence” means relevant evidence that a reasonable 
mind might accept as adequate to support a conclusion. 

(13) “Victim” means a person who suffers personal injury or death 
proximately caused by criminally injurious conduct. 

(14) “Work loss” means loss of income from work that the injured person 
would have performed if he had not been injured and expenses 
reasonably incurred by him to obtain services in lieu of those he would 
have performed for income, reduced by any income from substitute 
work actually performed by him, or by income he would have earned 
in available appropriate substitute work that he was capable of 
performing but unreasonably failed to undertake. 

Compensation for work loss will be limited to 26 weeks commencing 
from the date of the injury, and compensation shall not exceed three 
hundred dollars ($300.00) per week. A claim for work loss will be paid 
only upon proof that the injured person was gainfully employed at the 
time of the criminally injurious conduct and, by physician’s certificate, 
that the injured person was unable to work. (1983, c. 832, s. 1; 1987, 
Go Dissylco) Uedseraes. S.ilor67/ 96, 121991. codQi 6: 1:51997-227, 
ss. 1, 2; 1998-212, s. 19.4(1); 2004-124, s. 18.1; 2004-159, s. 1.) 
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Editor’s Note. — Effect of Amendments. — Session Laws 
Session Laws 2004-124, s. 1.2, provides: 2004-124, s. 18.1, effective July 1, 2004, added 
“This act shall be known as the ‘Current Oper- the last paragraph of subdivision (1); and made 
ations and Capital Improvements Appropria- a minor stylistic change. 
tions Act of 2004’.” 
Session Laws 2004-124, s. 33.5 is a severabil- 
ity clause. 


ARTICLE 2. 


The Crime Victims Financial Recovery Assistance Act. 


§ 15B-30. Declaration of policy and purpose. 


The General Assembly of North Carolina hereby declares as a matter of 
public policy that: 

(1) No person who commits a crime should thereafter gain monetary 
profit as the result of committing the crime. 

(2) Victims of crime have a special relationship to any profit from the 
crime committed against them, including the personal belongings and 
memorabilia of a convicted felon whose criminal actions and resulting 
notoriety enhance the value of those belongings and memorabilia. 

(3) To the extent profit from crime would not have been realized but for an 
offender’s commission of illegal acts, an offender does not have an 
equitable interest in the profit and allowing the offender to retain the 
profit would result in the offender’s unjust enrichment. 

The General Assembly finds that the State has a compelling interest in 
ensuring that persons convicted of crimes do not profit from those crimes, and 
that victims of crime are compensated by those who have harmed them. 

The General Assembly further finds that crime victims have difficulty 
satisfying restitution orders or civil judgments entered against their offenders 
because the victims often lack the expertise and resources to identify or locate 
assets that an offender may have. 

In order to carry out this public policy and to satisfy these compelling 
interests, the General Assembly has enacted the provisions of this Article 
providing a mechanism by which crime victims are notified of the existence of 
an offender’s assets and are authorized to bring an action to recover those 
assets. (2004-159, s. 2.) 


Editor’s Note. — Session Laws 2004-159, s. offender that have accrued on or after that 
5, made this Article effective October 1, 2004, date. 
and applicable to contracts for profit from crime Session Laws 2004-159, s. 4, contains a sev- 
entered into on or after that date or funds ofan __ erability clause. 


§ 15B-31. Definitions. 


The following definitions apply in this Article: 

(1) Commission. — The Crime Victims Compensation Commission estab- 
lished under G.S. 15B-3. 

(2) Convicted. — A finding or verdict of guilty by a jury or by entry of a 
plea of guilty or no contest, or a finding of not guilty by reason of 
insanity. 

(3) Crime memorabilia. — Any tangible property belonging to or that 
belonged to an offender prior to conviction, the value of which is 
increased by the notoriety gained from the conviction of a felony. 
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(4) Earned income. — Income derived from one’s own labor or through 
active participation in a business, as distinguished from income 
including dividends or investments. 

(5) Eligible person. — Any of the following: 

a. A victim of the crime for which the offender was convicted. 

b. A surviving spouse, parent, or child of a deceased victim of the 
crime for which the offender was convicted. 

c. Any other person dependent for the person’s principal support upon 
a deceased victim of the crime for which the offender was 
convicted. 

However, ‘eligible person’ does not include the offender or an accom- 

plice to the offender. 

(6) Felony. — An offense defined as a felony by any North Carolina or 
United States statute that was committed in North Carolina and that 
resulted in physical or emotional injury, or death, to another person. 

(7) Funds of an offender. — All funds and property received from any 
source by an offender, excluding child support and earned income, 
where the offender: 

a. Is an inmate serving a sentence with the Department of Correction 
or a prisoner confined at a local correctional facility or federal 
correctional institute, and includes funds that a superintendent, 
sheriff, or municipal official receives on behalf of an inmate or 
prisoner and deposits in an inmate account to the credit of the 
inmate or deposits in a prisoner account to the credit of the 
prisoner; or 

b. Is not an inmate or prisoner but who is serving a sentence of 
probation, conditional discharge, or post-release supervision. 

(8) Offender. — A person who has been convicted of a felony or that 
person’s legal representative or assignee. 

(9) Profit from crime. — Any income, assets, or property obtained through 
or generated from the commission of a crime for which the offender 
was convicted, including any income, assets, or property generated 
from the sale of crime memorabilia or obtained through the use of 
unique knowledge obtained during the commission of, or in prepara- 
tion for the commission of the crime, as well as any gain from the sale, 
conversion, or exchange of the income, assets, or property. ‘Profit from 
crime’ does not include voluntary donations or contributions to an 
offender used to assist in the appeal of a conviction, provided the 
donation or contribution is not given in exchange for something of 
material value. 

(10) Victim. — Any natural person who suffers physical or emotional 
injury, or the threat of physical or emotional injury, as the result of the 
commission of a felony. (2004-159, s. 2.) 


§ 15B-32. Notice of contract or agreement to pay. 


(a) Notice to Commission. — 

(1) Every person, firm, corporation, partnership, association, or other 
legal entity, or representative of a person, firm, corporation, partner- 
ship, association, or entity that knowingly contracts for, pays, or 
agrees to pay to an offender (i) profit from crime or (11) funds of an 
offender where the value or aggregate value of the payment or 
payments exceeds ten thousand dollars ($10,000) shall submit to the 
Commission a copy of the contract or reduce to writing the terms of 
any oral agreement or obligation to pay as soon as practicable after 
discovering the payment or intended payment constitutes profit from 
crime or funds of an offender. 
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(2) Whenever the payment or obligation to pay involves funds of an 
offender that a superintendent, sheriff, or municipal officer (i) receives 
or will receive on behalf of an inmate serving a sentence with the 
Department of Correction or a prisoner confined at a local correctional 
facility, Gi) deposits or will deposit in an inmate account to the credit 
of an inmate or prisoner, and (iii) the value of such funds exceeds or 
will exceed ten thousand dollars ($10,000), the State or subdivision of 
the State shall also give written notice to the Commission. 

(3) Whenever the State or a subdivision of the State makes a payment or 
has an obligation to pay funds of an offender and the value of such 
funds exceeds or will exceed ten thousand dollars ($10,000), the State 
or subdivision of the State shall also give written notice to the 
Commission. 

(4) In all other instances where the payment or obligation to pay involves 
funds of an offender and the value or aggregate value of the funds 
exceeds or will exceed ten thousand dollars ($10,000), the offender 
who receives or will receive the funds shall give written notice to the 
Commission. 

(b) Notice to Eligible Persons. — The Commission shall, upon receipt of a 
notice of a contract, an agreement to pay, or payment of profit from crime or 
funds of an offender, notify in writing by certified mail, return receipt 
requested, all known eligible persons where the eligible persons’ names and 
addresses are known to the Commission. The Commission may, in its discre- 
tion, provide for additional notice as it deems necessary. (2004-159, s. 2.) 


§ 15B-33. Penalties. 


(a) Assessment and Civil Penalty for Failure to Give Notice. — Any person 
or entity, other than the State, a subdivision of the State, or a persn who is a 
superintendent, sheriff, or municipal official, who willfully fails to give notice 
as required by G.S. 15B-32 is subject to an assessment of up to the amount of 
the payment or obligation to pay and a civil penalty of up to one thousand 
dollars ($1,000) or ten percent (10%) of the payment or obligation to pay, 
whichever is greater. 

(b) Notice and Opportunity to Be Heard Required. — After providing notice 
and opportunity to be heard in accordance with the provisions of Chapter 150B 
of the General Statutes, the Commission may order the respondent to pay the 
assessment and civil penalty imposed by this section. 

(c) Failure to Pay. — If a respondent fails to nay the assessment and civil 
penalty imposed by this section within sixty (60) days of being ordered to pay, 
the assessment and civil penalty may be recovered from the respondent by an 
action brought by the attorney general, upon the request of the Commission, in 
any court of competent jurisdiction. 

(d) Establishment of Escrow Account; Notice to Eligible Persons. — The 
Commission shall deposit the assessment in an escrow account pending the 
expiration of the three-year statute of limitations authorized by G.S. 15B-34 to 
preserve the funds to satisfy a civil judgment in favor of an eligible person to 
whom the failure to give notice relates. The Commission shall notify any 
eligible person who may have a claim against the offender of the existence of 
the funds being held in escrow. The notice shall instruct the eligible person 
that the person may have a right to commence a civil action against the 
offender as well as any other information deemed necessary by the Commis- 
sion. 

(e) Satisfaction of Judgment from Escrow Account. — Upon an eligible 
person’s presentation to the Commission of a civil judgment for damages 
arising out of the offense for which the offender was convicted, the Commission 
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shall satisfy up to one hundred percent (100%) of that judgment, including 
costs and disbursements as taxed by the clerk of the court, with the escrowed 
fund obtained pursuant to this section, but in no event shall the amount of all 
judgments, costs, and disbursements satisfied from the escrowed funds exceed 
the amount in escrow. If more than one eligible person indicates to the 
Commission that the eligible person intends to commence or has commenced a 
civil action against the offender, the Commission shall delay satisfying any 
judgment, costs, and disbursements until the claims of all eligible persons are 
reduced to judgment. If the aggregate of all judgments, costs, and disburse- 
ment obtained exceeds the amount of escrowed funds, the amount used to 
partially satisfy each judgment shall be reduced to a pro rata share. 

(f) Return of Unclaimed Escrowed Funds. — After the expiration of the 
three-year statute of limitations period established in G.S. 15B-34, the 
Commission shall review all judgments that have been satisfied from the 
escrowed funds. In the event no claim was filed prior to the expiration of the 
three-year statute of limitations, the Commission shall return the escrowed 
amount to the respondent. In the event a claim or claims are pending at the 
expiration of the statute of limitations, the funds shall remain escrowed until 
the final determination of all claims to allow the Commission to satisfy any 
judgment which may be obtained by the eligible person after which time any 
remaining escrowed amount shall be returned to the respondent. 

(g) Remittance of Proceeds from Civil Penalty. — The Commission shall 
remit the clear proceeds of the civil penalty of up to one thousand dollars 
($1,000) or ten percent (10%) of the payment or obligation to pay, whichever is 
greater, assessed under this section to the Civil Penalty and Forfeiture Fund 
in accordance with G.S. 115C-457.2. (2004-159, s. 2.) 


§ 15B-34. Civil action to recover profits or funds; respon- 
sibilities of the Commission. 


(a) Civil Action. — Notwithstanding any inconsistent provision of law with 
respect to the timely bringing of an action, an eligible person may, within three 
years of the discovery of any profit from crime or funds of an offender, bring a 
civil action in a court of competent jurisdiction against an offender for damages 
arising out of the offense for which the offender was convicted. 

(b) Notice by Eligible Persons. — Upon filing an action under subsection (a) 
of this section, the eligible person shall give notice to the Commission of the 
filing by delivering a copy of the summons and complaint to the Commission. 
The eligible person may also give notice to the Commission prior to filing the 
action so as to allow the Commission to apply for any appropriate provisional 
remedies, which are otherwise authorized to be invoked prior to the commence- 
ment of an action. 

(c) Responsibilities of Commission. — Upon receipt of a copy of a summons 
and complaint, or upon receipt of notice from the eligible person prior to filing 
an action, the Commission shall immediately take action to: 

(1) Notify all other known eligible persons of the filing of the civil action 
by certified mail, return receipt requested, where the eligible persons’ 
names and addresses are known to the Commission. 

(2) Provide, in its discretion, for additional notice as it deems necessary. 

(3) Avoid the wasting of the assets identified in the complaint as the profit 
from crime or funds of an offender in any manner consistent with 
subsection (d) of this section. 

(d) Standing; Authority to Avoid Wasting of Assets. — The Commission has 
standing and, acting on its own behalf or on behalf of all eligible persons, shall 
have the right to apply for any and all provisional remedies that are also 
otherwise available to the plaintiff in the civil action brought under subsection 
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(a) of this section, including attachment, injunction, constructive trust, and 
receivership. On a motion for a provisional remedy, the moving party shall 
state whether any other provisional remedy has previously been sought in the 
same action against the same defendant. The court may require the moving 
party to elect between those remedies to which it would otherwise be entitled. 
(2004-159, s. 2.) 


§ 15B-35. Subrogation by the Crime Victims Compensa- 
tion Fund. 


Claims on profit from crime or funds of an offender are subject to subrogation 
by the Crime Victims Compensation Fund pursuant to G.S. 15B-18. (2004-159, 
s:42.) 


§ 155-36. Conviction overturned or pardon issued. 


If profit from crime is subject to a provisional remedy on behalf of eligible 
persons and the conviction for the criminal offense from which profit from 
crime is realized is reversed, vacated, or set aside, or if the offender has been 
granted an unconditional pardon of innocence for the criminal offense, those 
funds shall be returned to the rightful owner. (2004-159, s. 2.) 


§ 15B-37. Evasive action void. 


Any action taken by an offender, whether by way of execution of a power of 
attorney, creation of corporate entities, or otherwise, to defeat the purpose of 
this Article shall be void as against the public policy of this State. (2004-159, 
Sez) 


322 


$17C-6 CRIMINAL JUSTICE EDUCATION G7 C-6 


Chapter 17C. 


North Carolina Criminal Justice Education and Training 
Standards Commission. 


Sec. 
17C-6. (See Editor’s Note) Powers of Commis- 
sion. 


§ 17C-6. (See Editor’s Note) Powers of Commission. 


(a) In addition to powers conferred upon the Commission elsewhere in this 
Chapter, the Commission shall have the following powers, which shall be 
enforceable through its rules and regulations, certification procedures, or the 
provisions of G.S. 17C-10: 

(1) Promulgate rules and regulations for the administration of this 
Chapter, which rules may require (i) the submission by any criminal 
justice agency of information with respect to the employment, educa- 
tion, retention, and training of its criminal justice officers, and (ii) the 
submission by any criminal justice training school of information with 
respect to its criminal justice training programs that are required by 
this Chapter. 

(2) Establish minimum educational and training standards that must be 
met in order to qualify for entry level employment and retention as a 
criminal justice officer in temporary or probationary status or in a 
permanent position. The standards for entry level employment shall 
include education and training in response to, and investigation of, 
domestic violence cases, as well as training in investigation for 
evidence-based prosecutions. 

(3) Certify and recertify, pursuant to the standards that it has established 
for the purpose, persons as qualified under the provisions of this 
Chapter to be employed at entry level and retained as criminal justice 
officers. 

(4) Establish minimum standards for the certification of criminal justice 
training schools and programs or courses of instruction that are 
required by this Chapter. 

(5) Certify and recertify, pursuant to the standards that it has established 
for the purpose, criminal justice training schools and programs or 
courses of instruction that are required by this Chapter. 

(6) Establish minimum standards and levels of education and experience 
for all criminal justice instructors and school directors who partici- 
pate in programs or courses of instruction that are required by this 
Chapter. 

(7) Certify and recertify, pursuant to the standards that it has established 
for the purpose, criminal justice instructors and school directors who 
participate in programs or courses of instruction that are required by 
this Chapter. 

(8) Investigate and make such evaluations as may be necessary to 
determine if criminal justice agencies, schools, and individuals are 
complying with the provisions of this Chapter. 

(9) Adopt and amend bylaws, consistent with law, for its internal man- 
agement and control. 

(10) Enter into contracts incident to the administration of its authority 
pursuant to this Chapter. 

(11) Establish minimum standards and levels of training for certification 
and periodic recertification of operators of and instructors for training 
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programs in radio microwave, laser, and other electronic speed- 
measuring instruments. 

(12) Certify and recertify, pursuant to the standards that it has estab- 
lished, operators and instructors for training programs for each 
approved type of radio microwave, laser, and other electronic speed- 
measuring instruments. 

(13) In conjunction with the Secretary of Crime Control and Public Safety, 
approve use of specific models and types of radio microwave, laser, and 
other speed-measuring instruments and establish the procedures for 
operation of each approved instrument and standards for calibration 
and testing for accuracy of each approved instrument. 

(13a) (Expires June 30, 2006. See also Editor’s Note) In conjunction 
with the Secretary of Crime Control and Public Safety, approve use of 
specific models and types of photographic speed-measuring systems 
as described in G.S. 160A-300.4(a) [S.L. 2003-280, s. 1 — see editor’s 
note] and establish the standards for calibration and testing for 
accuracy of each approved system. 

(14) Establish minimum standards for in-service training for criminal 
justice officers. In-service training standards shall include training in 
response to, and investigation of, domestic violence cases, as well as 
training investigation for evidence-based prosecutions. 

(15) Establish minimum standards and levels of training for certification 
of instructors for the domestic violence training required by subdivi- 
sions (2) and (14) of this subsection. 

(b) The Commission shall have the following powers, which shall be advi- 
sory in nature and for which the Commission is not authorized to undertake 
any enforcement actions: 

(1) Identify types of criminal justice positions, other than entry level 
positions, for which advanced or specialized training and education 
are appropriate, and establish minimum standards for the certifica- 
tion of persons as being qualified for those positions on the basis of 
specified education, training, and experience; provided, that compli- 
ance with these minimum standards shall be discretionary on the part 
of criminal justice agencies with respect to their criminal justice 
officers; 

(2) Certify, pursuant to the standards that it has established for the 
purpose, criminal justice officers for those criminal justice agencies 
that elect to comply with the minimum education, training, and 
experience standards established by the Commission for positions for 
which advanced or specialized training, education, and experience are 
appropriate; 

(3) Consult and cooperate with counties, municipalities, agencies of this 
State, other governmental agencies, and with universities, colleges, 
junior colleges, and other institutions concerning the development of 
criminal justice youth development centers and programs or courses 
of instruction; 

(4) Study and make reports and recommendations concerning criminal 
justice education and training in North Carolina; 

(5) Conduct and stimulate research by public and private agencies which 
shall be designed to improve education and training in the adminis- 
tration of criminal justice; 

(6) Study, obtain data, statistics, and information and make reports 
concerning the recruitment, selection, education, retention, and train- 
ing of persons serving criminal justice agencies in this State; to make 
recommendations for improvement in methods of recruitment, selec- 
tion, education, retention, and training of persons serving criminal 
justice agencies; 
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(7) Make recommendations concerning any matters within its purview 
pursuant to this Chapter; 

(8) Appoint such advisory committees as it may deem necessary; 

(9) Do such things as may be necessary and incidental to the administra- 
tion of its authority pursuant to this Chapter; 

(10) Formulate basic plans for and promote the development and im- 
provement of a comprehensive system of education and training for 
the officers and employees of criminal justice agencies consistent with 
its rules and regulations; 

(11) Maintain liaison among local, State and federal agencies with respect 
to criminal justice education and training; 

(12) Promote the planning and development of a systematic career 
development program for criminal justice professionals. 

(c) All decisions and rules and regulations heretofore made by the North 
Carolina Criminal Justice Training and Standards Council and the North 
Carolina Criminal Justice Education and Training System Council shall 
remain in full force and effect unless and until repealed or suspended by action 
of the North Carolina Criminal Justice Education and Training Standards 
Commission established herein. The present Councils are terminated on 
December 31, 1979, and their power, duties and responsibilities vest in the 
North Carolina Criminal Justice Education and Training Standards Commis- 
sion effective January 1, 1980. 

(d) The standards established by the Commission pursuant to G.S. 17C- 
6(a)(11) and 17C-6(a)(12) and by the Commission and the Secretary of Crime 
Control and Public Safety pursuant to G.S. 17C-6(a)(13) shall not be less 
stringent than standards established by the U.S. Department of Transporta- 
tion, National Highway Traffic Safety Administration, National Bureau of 
Standards, or the Federal Communications Commission. (1971, c. 963, s. 6; 
Pe oes. 2 1979.) Gc, (65,8. 1; 1979, 2nd oess., c. 1184, 58.1, 2° 1989,c. 757, 
ee loo et xe Dess., Cc. 1S. Ss, 2; 1995-c, 509, s. 14.1; 2000-140. s. 38.1(b); 


2002-159, s. 29; 2003-280, s. 3; 2004-186, ss. 2.1, 2.3, 2.5.) 


Editor’s Note. — 

Session Laws 2004-186, s. 2.2, provides: “The 
North Carolina Criminal Justice Education 
and Training Standards Commission shall en- 
sure that the domestic violence education and 
training required by Section 2.1 of this part is 
incorporated into all Basic Law Enforcement 
Training (BLET) courses as soon as practicable. 
However, the domestic violence education and 
training shall be part of the required BLET 
curriculum no later than March 1, 2005.” 

Session Laws 2004-186, s. 2.4, provides: “The 
North Carolina Criminal Justice Education 
and Training Standards Commission shall en- 
sure that the domestic violence in-service train- 
ing required by Section 2.3 of this part is 
available no later than March 1, 2005.” 

Session Laws 2004-186, s. 2.6, provides: “The 
North Carolina Criminal Justice Education 


and Training Standards Commission shall en- 
sure that the standards and training required 
for certification under Section 2.5 of this part 
are implemented no later than March 1, 2005.” 

Session Laws 2004-186, s. 2.14, provides: 
“The North Carolina Criminal Justice Educa- 
tion and Training Standards Commission and 
the North Carolina Sheriffs’ Education and 
Training Standards Commission shall report to 
the General Assembly on or before March 1, 
2005, on the exact standards implemented and 
the dates they were implemented.” 

Effect of Amendments. — 

Session Laws 2004-186, ss. 2.1, 2.3, and 2.5, 
effective August 12, 2004, added the second 
sentence in subdivision (a)(2); added the second 
sentence in subdivision (a)(14); and added sub- 
division (a)(15). 
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Chapter 17E. 


North Carolina Sheriffs’ Education and Training 


Sec. 


Standards Commission. 


17E-4. Powers and duties of the Commission. 


§ 17E-4. Powers and duties of the Commission. 


(a) 'The Commission shall have the following powers, duties, and responsi- 


bilities, 


which are enforceable through its rules and regulations, certification 


procedures, or the provisions of G.S. 17E-8 and G.S. 17E-9: 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


Promulgate rules and regulations for the administration of this 
Chapter, which rules may require (i) the submission by any agency of 
information with respect to the employment, education, and training 
of its justice officers, and (ii) the submission by any youth develop- 
ment center of information with respect to its programs that are 
required by this Chapter; 

Establish minimum educational and training standards that may be 
met in order to qualify for entry level employment as an officer in 
temporary or probationary status or in a permanent position. The 
standards for entry level employment of officers shall include training 
in response to, and investigation of, domestic violence cases, as well as 
training in investigation for evidence-based prosecutions. For pur- 
poses of the domestic violence training requirement, the term ‘officers’ 
shall include justice officers as defined in G.S. 17E-2(3)a., except that 
the term shall not include ‘special deputy sheriffs’ as defined in G.S. 
17E-2(3)a.; 

Certify, pursuant to the standards that it may establish for the 
purpose, persons as qualified under the provisions of this Chapter 
who may be employed at entry level as officers; 

Establish minimum standards for the certification of youth develop- 
ment centers and programs or courses of instruction that are required 
by this Chapter; 

Certify, pursuant to the standards that it has established for the 
purpose, youth development centers and programs or courses of 
instruction that are required by this Chapter; 

Establish standards and levels of education or equivalent experience 
for teachers who participate in programs or courses of instruction that 
are required by this Chapter; 

Certify, pursuant to the standards that it has established for the 
purpose, teachers who participate in programs or courses of instruc- 
tion that are required by this Chapter; 

Investigate and make such evaluations as may be necessary to 
determine if agencies are complying with the provision of this Chap- 
ter; 

Adopt and amend bylaws, consistent with law, for its internal man- 
agement and control; 


(10) Enter into contracts incident to the administration of its authority 


pursuant to this Chapter; 


(11) Establish minimum standards for in-service training for justice 


officers. In-service training standards shall include training in re- 
Sponse to, and investigation of, domestic violence cases, as well as 
training in investigation for evidence-based prosecutions. For pur- 
poses of the domestic violence training requirement, the term ‘justice 
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officer’ shall include those defined in G.S. 17E-2(3)a., except that the 
term shall not include ‘special deputy sheriffs’ as defined in GS. 
17E-2(3)a.; 

(12) Establish minimum standards and levels of training for certification 
of instructors for the domestic violence training required by subdivi- 
sions (2) and (11) of this subsection. 

The Commission may certify, and no additional certification shall be re- 
quired from it, programs, courses and teachers certified by the North Carolina 
Criminal Justice Education and Training Standards Commission. Where the 
Commission determines that a program, course, instructor or teacher is 
required for an area which is unique to the office of sheriff, the Commission 
may certify such program, course, instructor, or teacher under such standards 
and procedures as it may establish. 

(b) The Commission shall have the following powers, which shall be advi- 
sory in nature and for which the Commission is not authorized to undertake 
any enforcement actions: 

(1) Certify, pursuant to the standards that it has established for the 
purpose, justice officers for those law-enforcement agencies that elect 
to comply with the minimum education, training, and experience 
standards established by the Commission for positions for which 
advanced or specialized training, education, and experience are ap- 
propriate; 

(2) Consult and cooperate with counties, agencies of this State, other 
governmental agencies, and with universities, colleges, junior col- 
leges, and other institutions, public or private, concerning the devel- 
opment of youth development centers and programs or courses of 
instruction; 

(3) Study and make reports and recommendations concerning justice 
education and training in North Carolina; 

(4) Conduct and stimulate research by public and private agencies which 
shall be designed to improve education and training in the adminis- 
tration of justice; 

(5) Study, obtain data, statistics, and information and make reports 
concerning the recruitment, selection, education and training of 
persons serving justice agencies in this State; to make recommenda- 
tions for improvement in methods of recruitment, selection, education 
and training of persons serving sheriffs’ departments; 

(6) Study and make reports and recommendations to the Governor, 
Attorney General, Chief Justice, President of the Senate and Speaker 
of the House, concerning the manpower, salary and equipment needs 
of the sheriffs of the State; 

(7) Make recommendations concerning any matters within its purview 
pursuant to this Chapter; 

(8) Appoint such advisory committees as it may deem necessary; 

(9) Do such things as may be necessary and incidental to the administra- 
tion of its authority pursuant to this Chapter; 

(10) Formulate basic plans for and promote the development and im- 
provement of a comprehensive system of education and training for 
the officers and employees of agencies consistent with its rules and 
regulations; 

(11) Maintain liaison among municipal, State and federal agencies with 
respect to education and training; 

(12) Promote the planning and development of a systematic career 
development program for sheriffs’ department personnel. (1983, c. 
655621209091, e265, 6.2? 1995, c. 108, ss, 4,572004-186; ss: 2.7, 2.9, 
AMO 222°) 
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Editor’s Note. — Session Laws 2004-186, s. 
2.8, provides: “The North Carolina Sheriffs’ 
Education and Training Standards Commis- 
sion shall ensure that the domestic violence 
education and training required by Section 2.7 
of this part is incorporated into all Basic Law 
Enforcement Training (BLET) courses as soon 
as practicable. However, the domestic violence 
education and training shall be part of the 
required BLET curriculum no later than March 
1, 2005.” 

Session Laws 2004-186, s. 2.11, provides: 
“The North Carolina Sheriffs’ Education and 
Training Standards Commission shall ensure 
that the domestic violence in-service training 
required by Section 2.9 of this part is available 
no later than March 1, 2005.” 

Session Laws 2004-186, s. 2.13, provides: 
“The North Carolina Sheriffs’ Education and 
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Training Standards Commission shall ensure 
that the standards and training required for 
certification under Section 2.11 of this part are 
implemented no later than March 1, 2005.” 

Session Laws 2004-186, s. 2.14, provides: 
“The North Carolina Criminal Justice Educa- 
tion and Training Standards Commission and 
the North Carolina Sheriffs’ Education and 
Training Standards Commission shall report to 
the General Assembly on or before March 1, 
2005, on the exact standards implemented and 
the dates they were implemented.” 

Effect of Amendments. — Session Laws 
2004-186, ss. 2.7, 2.9, 2.10, and 2.12, effective 
August 12, 2004, in subdivision (a)(2), added 
the last two sentences and made a related 
stylistic change; made a minor stylistic change 
in subdivision (a)(10); and added subdivisions 
(a)(11) and (12). 
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Chapter 18B. 
Regulation of Alcoholic Beverages. 


Article 1. 
General Provisions. 


Sec. 
18B-101. Definitions. 
18B-103. Exemptions. 


Article 6. 


Elections. 


18B-600. Places eligible to hold alcoholic bev- 
erage elections. 

18B-603. Effect of alcoholic beverage elections 
on issuance of permits. 


Article 8. 
Operation of ABC Stores. 


18B-800. Sale of alcoholic beverages in ABC 
stores. 


Article 9. 
Issuance of Permits. 


Sec. 

18B-900. Qualifications for permit. 

18B-903. Duration of permit; renewal and 
transfer. 


Article 10. 
Retail Activity. 
18B-1001.1. Authorization of wine shipper per- 
18B-1006. hiecaltaneene provisions on _per- 
mits. 
Article 11. 
Commercial Activity. 


18B-1101. Authorization of unfortified winery 
permit. 
18B-1104. Authorization of brewery permit. 


ARTICLE 1. 


General Provisions. 


§ 18B-101. Definitions. 


As used in this Chapter, unless the context requires otherwise: 


(1) “ABC law” or “ABC 1 


aws” means any statute or statutes in this 


Chapter or in Article 2C of Chapter 105, and the rules issued by the 
Commission under the authority of this Chapter. 

(2) “ABC permit” or “permits” means any written or printed authorization 
issued by the Commission pursuant to the provisions of this Chapter, 
other than a purchase-transportation permit. Unless the context 
clearly requires otherwise, as in the provisions concerning applica- 
tions for permits, “ABC permit” or “permit” means a presently valid 


permit. 


(3) “ABC system” means a local board and all ABC stores operated by it, 
its law-enforcement branch, and all its employees. 

(4) “Alcoholic beverage” means any beverage containing at least one-half 
of one percent (0.5%) alcohol by volume, including malt beverages, 
unfortified wine, fortified wine, spirituous liquor, and mixed bever- 


ages. 


(5) “ALE Division” means the Alcohol Law Enforcement Division of the 
Department of Crime Control and Public Safety. 

(5a) “Bailment surcharge” means the charge imposed on each case of 
liquor shipped from a Commission warehouse as provided in G.S. 
18B-208. This bailment surcharge is in addition to the bailment 
charge imposed by G.S. 18B-804(b)(2). 

(6) “Commission” means the North Carolina Alcoholic Beverage Control 
Commission established under G.S. 18B-200. 

(7) “Fortified wine” means any wine, of more than sixteen percent (16%) 
and no more than twenty-four percent (24%) alcohol by volume, made 
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by fermentation from grapes, fruits, berries, rice, or honey; or by the 

addition of pure cane, beet, or dextrose sugar; or by the addition of 

pure brandy from the same type of grape, fruit, berry, rice, or honey 
that is contained in the base wine and produced in accordance with 
the regulations of the United States. 
(7a) “Historic ABC establishment” means a restaurant or hotel that meets 
all of the following requirements: 
a. Is on the national register of historic places or located within a 
State historic district. 
b. Is a property designed to attract local, State, national, and inter- 
national tourists located on a State Route (SR) and with a 
property line located within 1.5 miles of the intersection of a 
designated North Carolina scenic byway as defined in GS. 
136-18(31). 
c. Is located within 15 miles of a national scenic highway. 
d. Is located in a county in which the on-premises sale of malt 
beverages or unfortified wine is authorized in two or more cities 
in the county. 
(8) “Local board” means a city or county ABC board, or local board created 
pursuant to the provisions of G.S. 18B-703. A local board is an 
independent local political subdivision of the State. Nothing in this 
Chapter shall be construed as constituting a local board the agency of 
a city or county or of the Commission. 
(9) “Malt beverage” means beer, lager, malt liquor, ale, porter, and any 
other brewed or fermented beverage containing at least one-half of 
one percent (0.5%), and not more than six percent (6%), alcohol by 
volume. 
(10) “Mixed beverage” means either of the following: 
a. A drink composed in whole or in part of spirituous liquor and 
served in a quantity less than the quantity contained in a closed 
package. 
b. A premixed cocktail served from a closed package containing only 
one serving. 
(11) “Nontaxpaid alcoholic beverage” means any alcoholic beverage upon 
which the taxes imposed by the United States, this State, or any other 
territorial jurisdiction in which the alcoholic beverage was purchased 
have not been paid. 
(12) “Person” means an individual, firm, partnership, association, corpo- 
ration, limited liability company, other organization or group, or other 
combination of individuals acting as a unit. 
(13) “Sale” means any transfer, trade, exchange, or barter, in any manner 
or by any means, for consideration. 
(13a) (See note.) “Special ABC area” means an area that meets the 
following requirements: 
Either: 
a. The area has fewer than 500 permanent residents, and the area: 
1. Is located in a county that borders another state, that has at 
least one city that has approved the operation of an ABC 
store, and in which the sale of unfortified wine and malt 
beverages is permitted countywide or in one city; and 

2. Contains more than 500 contiguous acres made up of private- 
ly-owned land and land owned by an association or a club 
that is exempt from income tax on its membership income 
under Article 4 of Chapter 105 of the General Statutes, has 
more than 200 members, was created for municipal and 
recreational purposes, and, for three or more years, has 
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levied assessments or dues and provided municipal services; 

or 

b. The area has more than 500 permanent residents, and the area: 
1. Is located in a county: 

I. Where ABC stores have heretofore been established but in 
which the sale of mixed beverages has not been ap- 
proved; 

II. That borders on a county that has approved the sale of 
alcoholic beverages countywide and contains an interna- 
tional airport; and 

III. Borders on a county where ABC stores have heretofore 
been established by petition pursuant to law; and 

2. Contains more than 500 contiguous acres made up of private- 
ly-owned land and land owned by an association or a club 
that is exempt from income tax on its membership income 
under Article 4 of Chapter 105 of the General Statutes, has 
more than 200 members, was created for municipal and 
recreational purposes, and, for three or more years, has 
levied assessments or dues and provided municipal services; 
or 

c. The area is an area of a county where the following requirements 
are met: 

1. The county borders on the Atlantic Ocean and has a seaport 
supporting oceangoing vessels; 

2. ABC stores have been established in the county and the sale of 
mixed beverages is allowed in six or more municipalities; 

3. The population of the county, according to the 2000 census, 

exceeds 52,000; 

4. The tourism economy of the county is made up of more than 

3,000 tourism-related jobs; and 

5. Tourism expenditures within the county exceed two hundred 
million dollars ($200,000,000) annually. 

(14) “Spirituous liquor” or “liquor” means distilled spirits or ethyl alcohol, 
including spirits of wine, whiskey, rum, brandy, gin and all other 
distilled spirits and mixtures of cordials, liqueur, and premixed 
cocktails, in closed containers for beverage use regardless of their 
dilution. 

(14a) “Tourism ABC establishment” means a restaurant or hotel that 
meets both of the following requirements: 

a. Is located on property, a property line of which is located within 1.5 
miles of the end of an entrance or exit ramp of a junction on a 
national scenic parkway designed to attract local, State, national, 
and international tourists between the State line and Milepost 
460. 

b. Is located in a county in which the on-premises or off-premises sale 
of malt beverages or unfortified wine is authorized in at least one 
city. 

(14b) “Tourism resort” means: 

a. Any restaurant and lodging facility, whether public or private, 
owned and operated as a resort property offering food, beverage, 
lodging, and meeting facilities to travelers and tourists and 
featuring one or more golf courses and two or more tennis courts 
along with other recreational and sporting activities, or 

b. Any restaurant, whether public or private, owned and operated as 
a resort property offering food and beverage to travelers and 
tourists and featuring an equestrian center and two or more 
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tennis courts along with other recreational and sporting activi- 

ties. 
Receipts from sporting and recreational activities of a tourism resort 
shall be at least twenty-five percent (25%) of total gross receipts. 
Receipts from the sale of alcoholic beverages shall not exceed fifty 
percent (50%) of total gross receipts. A tourism resort open to the 
public shall advertise at least quarterly in a regional or national 
travel or sports industry publication, or in the State travel guide 
published by the North Carolina Department of Commerce. 


(15) “Unfortified wine” means any wine of sixteen percent (16%) or less 


alcohol by volume made by fermentation from pure grapes, fruits, 
berries, rice, or honey; or by the addition of pure cane, beet, or 
dextrose sugar; or by the addition of pure brandy from the same type 
of grape, fruit, berry, rice, or honey that is contained in the base wine 
and produced in accordance with the regulations of the United States. 
(1981..c. 412, 5.725 1981 (Ree..oess., 1982),.c. 1262.58. 2: c 128 a7 a. 
1983. .c,405,,5, 41..1985,.c.69; 1987, o44s5, sel 1980 cc. 62976 le teoe 
(Reg. Sess., 1990), c. 1024, s. 5; 1991 (Reg. Sess., 1992), c. 920, ss. 1, 
10; 1993, c. 415, ss. 1, 2; 1995, c. 466, s. 1; 1997-448, s. 16.27(b); 
1999-461, s. 1; 1999-462, ss. 1, 138; 2001-515, s. 1; 2004-135, s. 1; 
2004-203, s. 23.) 


Effect of Amendments. — Session Laws gust 17, 2004, added “or located within a State 
2004-135, s. 1, effective October 1, 2004, re- historic district” in subdivision (7A)a.; and 
wrote subdivision (7) and subdivision (15). made a minor punctuation change. 

Session Laws 2004-203, s. 23, effective Au- 


§ 18B-103. Exemptions. 


The following activities shall be permitted: 


(1) 
(2) 
(3) 
(4) 


(5) 


(6) 


(7) 
(3) 


(9) 


The use of ethyl alcohol for scientific, chemical, pharmaceutical, 
mechanical, and industrial purposes; 

The use of ethyl alcohol by persons authorized to obtain it tax free, as 
provided by federal law; 

The use of ethyl alcohol in the manufacture and preparation of any 
product unfit for use as a beverage; 

The use of alcoholic beverages by licensed physicians, druggists, or 
dental surgeons for medicinal or pharmaceutical purposes; or the use 
of alcoholic beverages by medical facilities established and main- 
tained for the treatment of patients addicted to the use of alcohol or 
drugs; 

The use of grain alcohol by college, university or State laboratories, 
and by manufacturers of medicine, for compounding, mixing, or 
preserving medicines or medical preparations, or for surgical pur- 
poses; 

The manufacture, importation, and possession of denatured alcohol 
produced and used as provided by federal law; 

The manufacture or sale of cider or vinegar; 

The possession and use of unfortified wine or fortified wine for 
sacramental purpose by any organized church or ordained minister, 
including in public school buildings when the use of those buildings is 
approved by the local school board; 

The possession and use of alcohol acquired for controlled-drinking 
programs as authorized under G.S. 20-139.1(g); 


(10) The use of spirituous liquor in the manufacture of flavors or flavoring 


extracts that are unfit for beverage use. 
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(11) Under the direct supervision of an instructor during a culinary class 
that is part of an established culinary curriculum at an accredited 
college or university, the delivery to or possession or consumption by 
a student who is less than 21 years of age, when the student is 
required to taste or imbibe the alcoholic beverage during a culinary 
class conducted pursuant to the curriculum. (1923, c. 1, ss. 4, 19, 20; 
Oars: OAt dS) (tl 930) ee L141 971: ¢)/872, Ss) 12123391981. 
OA ns.2, © 141458. 00; 1961 (hes wess:, 1982), 'c:1262.'s. 3: 1983). 
Booms so, 1950.c. 006, Sa2; 1993.<c. 127.-s.. 15, 2004-199.-8, 8) 


Effect of Amendments. — Session Laws 
2004-199, s. 8, effective August 17, 2004, added 
subdivsion (11). 


ARTICLE 6. 


Elections. 


§ 18B-600. Places eligible to hold alcoholic beverage elec- 
tions. 


(a) Kinds of Elections. — The following kinds of alcoholic beverage elections 

shall be permitted: 
(1) Malt beverage; 
(2) Unfortified wine; 
(3) ABC store; and 
(4) Mixed beverage. 

(b) County Elections. — Any county may hold a malt beverage, unfortified 
wine, or ABC store election. A county may hold a mixed beverage election only 
if the county already operates at least one county ABC store or a county 
oanon on ABC stores is to be held at the same time as the mixed beverage 
election. 

(c) City Malt Beverage and Unfortified Wine Elections. — A city may hold a 
malt beverage or unfortified wine election only if the county in which the city 
is located has already held such an election, the vote in the last county election 
was against the sale of that kind of alcoholic beverage, and: 

(1) The city has a population of 500 or more; or 
(2) The city operates an ABC store. 

(d) City ABC Store Elections. — A city may hold an ABC store election only 

if: 
(1) The city has at least 500 registered voters; and 
(2) The county in which the city is located does not operate ABC stores. 
(e) City Mixed Beverage Elections. — A city may hold a mixed beverage 
election only if: 
(1) The city has at least 500 registered voters; and 
(2) Either: 
a. The city already operates a city ABC store; or 
b. A city ABC store election is to be held at the same time as the 
mixed beverage election; or 
c. The city does not operate a city ABC store but: 
1. The county operates an ABC store; 
2. The county has already held a mixed beverage election; and 
3. The vote in the last county election was against the sale of 
mixed beverages. 

(e1) Small City Mixed Beverage Elections. — A city may also hold a mixed 

beverage election if the city has at least 300 registered voters and is located in 
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a county with at least one other city that has approved the sale of mixed 
beverages. Provided, that if a city that qualifies for an election under this 
subsection approves the sale of mixed beverages, mixed beverages permittees 
in the smaller city may purchase liquor from the ABC store designated by any 
local ABC board in any other city that has approved the sale of mixed 
beverages. 

This subsection shall not apply to Alamance, Avery, Burke, Caldwell, 
Carteret, Cleveland, Henderson, Onslow, Polk, Robeson, Rowan, Rutherford, 
and Wilkes Counties. 

(e2) Ski Resorts ABC Elections. — Notwithstanding any other provisions of 
this section, any city that provides governmental services to as many as 1,000 
snow skiers weekly during the normal ski season from December 1 through 
March 15, may hold an election authorized by subdivision (a)(1), (2), or (4) of 
this section. If the sale of mixed beverages is approved, purchase-transporta- 
tion permits shall be issued and the sales of liquor shall be made by any local 
board designated by the State ABC Commission. 

(e3) Small Town Mixed Beverage Elections. — A town may hold a mixed 
beverage election if the town has at least 200 registered voters and is located 
in a county bordering the Neuse River and Pamlico Sound that has not 
approved the sale of mixed beverages and that county has only one city that 
has approved the sale of mixed beverages. Provided, that if a town that 
qualifies for an election under this subsection approves the sale of mixed 
beverages, mixed beverages permittees in the town may purchase liquor from 
the ABC store designated by any local ABC board in any other city that has 
approved the sale of mixed beverages. 

(e4) Multicounty/City ABC Elections. — If a city is located in two or more 
counties, the following provisions shall apply: 

(1) The city may hold a malt beverage or unfortified wine election if any 
county in which a portion of the city is located has already held such 
an election, the vote in the last election of the particular type was 
against the sale of that type of alcoholic beverage, and the city has a 
population of 500 or more. 

(2) The city may hold a mixed beverage election if the city has at least 500 
registered voters and a county in which a portion of the city is located 
operates ABC stores. 

(3) If an election is held by a city under this subsection, all of the city 
voters may vote in the election. If the vote is for approval, alcoholic 
beverages may be sold on the basis of that approval and under the 
provisions of this Chapter. If the sale of mixed beverages is approved, 
the mixed beverage permittees shall purchase their liquor from one or 
more ABC stores located within the city that have been designated by 
the local boards for those purchases. The remaining gross receipts 
shall be distributed in accordance with existing law applicable to 
those ABC stores, except that after the applicable distributions have 
been made pursuant to G.S. 18B-805(b), (c), and (d), the local share of 
the mixed beverages surcharge and the guest room cabinet surcharge 
required by G.S. 18B-804(b)(8) and (9) shall be distributed one-half to 
the general fund of the city where the mixed beverage permittees are 
located and one-half to the local ABC boards from whose stores liquor 
is purchased. 

(e5) Small Resort Town ABC Elections. — A town may hold a mixed 
beverage election if it: 

(1) Was incorporated after 1990 and prior to the effective date of this 
subsection; 

(2) Has at least 100 residents; 

(3) Is located in a county that borders another state and that has two 
other municipalities which have ABC stores; and 
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(4) At the time of the election, has corporate boundaries that border or 
include land in three counties. 

Provided, that if a town that qualifies for an election under this subsection 
approves the sale of mixed beverages, mixed beverages permittees in the town 
may purchase liquor from the ABC store designated by any local ABC board in 
any other city that has approved the sale of mixed beverages. 

(f) Township Elections. — An election may be called on any of the proposi- 
tions listed in G.S. 18B-602 in any township located within: 

(1) A county where ABC stores have heretofore been established by 
petition pursuant to law. 

(2) Acounty where ABC stores have been established pursuant to law, in 
which county according to data from the North Carolina Department 
of Commerce: (i) one-third or more of the employment is travel 
related, (ii) spending on travel exceeds four hundred million dollars 
($400,000,000) per year, and where the entirety of two townships 
consists of one island (and several smaller islands not making up 
more than one percent (1%) of the total land area of the two 
townships) where that island: 

a. Has a population of 4,000 or over according to the most recent 
decennial federal census; 

b. Is located with one side facing the ocean and another side facing a 
coastal sound. 

(3) Repealed by Session Laws 2004-2038, s. 24, effective August 17, 2004. 

An election may be called on any of the propositions listed in G.S. 18B-602(a), 
(d), and (h) in any township located within a county where the population of all 
cities in the county that have previously approved the sale of any kind of 
alcoholic beverages comprises more than twenty percent (20%) of the total 
county population as of the most recent federal census. In the case of 
subdivision (2) of this section, an election may be called in the two townships 
voting together on the proposition contained in G.S. 18B-602(h). 

The election shall be held by the county board of elections upon request of 
the county board of commissioners or upon petition of twenty-five percent 
(25%) of the registered voters of the township, or in the case of subdivision (2) 
of this section, of the two townships taken together. The election shall be 
conducted and the results determined in the same manner as county elections 
held under this Article. For purposes of this Article, townships holding any 
election under this subsection shall be treated on the same basis as counties, 
and municipalities located within those townships shall be treated on the same 
basis as cities. In the case of an election under subdivision (2) of this 
subsection, the votes of the two townships counted together shall determine 
the result of the election. 

For purposes of this subsection, the name and boundary of a township is as 
it is shown on the Redistricting Census 2000 TIGER Files with modifications 
made by the Legislative Services Office on its computer database as of May 1, 
2001. : 

In any township election held under this subsection, the area within any 
incorporated municipality is excluded, and no permits may be issued under 
this subsection in any excluded area. 

In order for an establishment to qualify for a permit under this subsection, 
the establishment’s gross receipts from food and nonalcoholic beverages shall 
be greater than its gross receipts from alcoholic beverages. 

(g) Beautification District Elections. — In a county where ABC stores have 
been approved by an election and a beautification district has been created 
after May, 1984, and prior to June 30, 1990, an election authorized by 
subsection (a) of this section may be called in the beautification district. The 
election shall be called in accordance with G.S. 18B-601(b), conducted, and the 
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results determined in the same manner as county elections held under this 
Article. For purposes of this Article, beautification districts holding any 
election shall be treated on the same basis as counties, and municipalities 
located within those beautification districts shall be treated on the same basis 
as cities. (1937, c. 49, ss. 25, 26; c. 431; 1947, c. 1084, ss. 1, 2, 4; 1951, c. 999, 
ss. 1, 2; 1957, c. 816; 1963, c. 265, ss. 1-3; 1965, c. 506; 1969, c. 647, s. 1; 1971, 
G: 872 .s.41 1973 cc. b2udo ol Or dace EO Gest cle 2 reeds LO 2nd Sess., c. 
1138. 's. 15; 1979,-c: 140, ss. 2,-3:-¢..6090s. 1; c. 68ane.ql5; 19/9, 2nd Sess., c. 
1174; 1981, c. 412, s. 2; c. 747, s. 49; 1983, c. 113, s. 1; 1983, c. 457, s. 2; 1985 
(Reg. Sess., 1986), c. 919, s. 1; 1987, c. 766; 1989, c. 77; c. 400, s. 6; 1991 (Reg. 
Sess., 1992), c. 976, s. 1; 1993, c. 193, s. 1; 1995, c. 148, s. 1; 2001-515, s. 4; 
2003-218, s. 1; 2004-208, s. 24.) 


Effect of Amendments. — erages comprises more than twenty percent 
Session Laws 2004-203, s. 24, effective Au- (20%) of the total county population as of the 
cust 17, 2004, deleted former subdivision (f)(3) most recent federal census.”; and added the 
which read: “A county where the population of first sentence in the second paragraph of sub- 
all cities in the county that have previously _ section (f). 
approved the sale of any kind of alcoholic bev- 


§ 18B-603. Effect of alcoholic beverage elections on issu- 
ance of permits. 


(a) Malt Beverage Elections. — If a malt beverage election is held under 
G.S. 18B-602(a) and the sale of malt beverages is approved, the Commission 
may issue permits to qualified persons and establishments in the jurisdiction 
that held the election as follows: 

(1) If on-premises sales are approved, the Commission may issue on- 
premises malt beverage permits. 

(2) If off-premises sales are approved, the Commission may issue off- 
premises malt beverage permits. 

(3) If both on-premises and off-premises sales are approved, the Commis- 
sion may issue both on-premises and off-premises malt beverage 
permits. 

(4) If the kinds of sales described in G.S. 18B-602(a)(4) are approved, the 
Commission may issue on-premises malt beverage permits to restau- 
rants and hotels only and off-premises malt beverage permits to other 
permittees. 

(b) Unfortified Wine Elections. — If an unfortified wine election is held 
under G.S. 18B-602(d) and the sale of unfortified wine is approved, the 
Commission may issue permits to qualified persons and establishments in the 
jurisdiction that held the election as follows: 

(1) If on-premises sales are approved, the Commission may issue on- 
premises unfortified wine permits. 

(2) If off-premises sales are approved, the Commission may issue off- 
premises unfortified wine permits. 

(3) If both on-premises and off-premises sales are approved, the Commis- 
sion may issue both on-premises and off-premises unfortified wine 
permits. 

(c) ABC Store Elections. — If an ABC store election is held under G.S. 
18B-602(g) and the establishment of ABC stores is approved, each of the 
following shall be authorized in the jurisdiction that held the election: 

(1) The jurisdiction that held the election may establish and operate ABC 
stores in the manner described in Articles 7 and 8. 

(2) The Commission may issue on-premises and off-premises fortified 
wine and unfortified wine permits to qualified persons and establish- 
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ments in that jurisdiction, regardless of any unfortified wine election 

or any local act, except that neither on-premises nor off-premises 

unfortified wine permits may be issued in a jurisdiction if: 

a. The jurisdiction approved ABC stores before January 1, 1982: 

b. The jurisdiction held an unfortified wine election before J anuary 1, 
1982; and 

c. In that unfortified wine election, the jurisdiction did not approve 
either on-premises or off-premises sales of unfortified wine. 

(3) The Commission may issue brown-bagging permits to restaurants, 
hotels, and community theatres in the county in which the election 
was held, whether the election was held by the county or by a city or 
other jurisdiction within the county. Brown-bagging permits may not 
be issued, however, for restaurants, hotels, or community theatres in 
any Jurisdiction in which the sale of mixed beverages has been 
approved. 

(d) Mixed Beverage Elections. — If a mixed beverage election is held under 
G.S. 18B-602(h) and the sale of mixed beverages is approved, the Commission 
may issue permits to qualified persons and establishments in the jurisdiction 
that held the election as follows: 

(1) The Commission may issue mixed beverage permits. 

(2) The Commission may issue on-premises malt beverage, unfortified 
wine, and fortified wine permits for establishments with mixed 
beverage permits, regardless of any other election or any local act 
concerning sales of those kinds of alcoholic beverages. 

(3) The Commission may issue off-premises malt beverage permits to any 
establishment that meets the requirements under G.S. 18B-1001(2) in 
any township which has voted to permit the sale of mixed beverages, 
regardless of any other local act concerning sales of those kinds of 
alcoholic beverages. The Commission may also issue off-premises 
unfortified wine permits to any establishment that meets the require- 
ments under G.S. 18B-1001(4) in any township which has voted to 
permit the sale of mixed beverages, regardless of any other local act 
concerning sales of those kinds of alcoholic beverages. 

(4) The Commission may issue brown-bagging permits for private clubs 
and congressionally chartered veterans organizations but may no 
longer issue and may not renew brown-bagging permits for restau- 
rants, hotels, and community theatres. A restaurant, hotel, or com- 
munity theatre may not be issued a mixed beverage permit under 
subdivision (1) until it surrenders its brown-bagging permit. 

(5) The Commission may continue to issue culinary permits for establish- 
ments that do not have mixed beverage permits. An establishment 
may not be issued a mixed beverage permit under subdivision (1) until 
it surrenders its culinary permit. 

(d1) In any county in which the sale of mixed beverages has been approved 
in elections in at least three cities that, combined, contain more than 
two-thirds the total county population as of the most recent federal census, the 
county board of commissioners may by resolution approve the sale of mixed 
beverages throughout the county, and the Commission may issue permits as if 
mixed beverages had been approved in a county election. 

(d2) If a county or city holds a mixed beverage election and an ABC store 
election at the same time and the voters do not approve the establishment of 
an ABC store, the Commission may issue mixed beverages permits in that 
county or city. The mixed beverages purchase-transportation permit autho- 
rized by G.S. 18B-404(b) shall be issued by a local board operating a store 
located in the county. 

(e) Mixed Beverages at Airports. — When the sale of mixed beverages has 
been approved in a city election, the Commission may also issue permits under 
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subsection (d) for qualified establishments outside the city but within the same 
county, if: 
(1) The establishment is on the property of an airport; 
(2) The airport is operated by the city or by an airport authority in which 
the city participates; and 
(3) The airport services planes which board at least 150,000 passengers 
annually. 

(f) Permits Not Dependent on Elections. — The Commission may issue the 
following kinds of permits without approval at an election: 

(1) Special occasion permits; 

(2) Limited special occasion permits; 

(3) Brown-bagging permits for private clubs and congressionally char- 
tered veterans organizations; 

(4) Culinary permits, except as restricted by subdivision (d)(5); 

(5) Special one-time permits issued under G.S. 18B-1002; 

(6) All permits listed in G.S. 18B-1100; 

(7) The permits authorized by G.S. 18B-1001(1), (3), (5), and (10) for 
tourism ABC establishments; 

(8) The permits authorized by G.S. 18B-1001(1), (3), (5), and (10) for 
tourism resorts; 

(9) The permits authorized by G.S. 18B-1001(1), (3), (5), and (10) for 
historic ABC establishments. 

(f1) Reserved for future codification purposes. 

(f2) (See note.) Permits for Special ABC Areas. — The Commission may 
issue the permits provided for in G.S. 18B-1001(1), G.S. 18B-1001(2), G.S. 
18B-1001(3), G.S. 18B-1001(4), G.S. 18B-1001(5), G.S. 18B-1001(6), and G.S. 
18B-1001(10) to qualified persons and establishments located within a Special 
ABC area as defined in G.S. 18B-101, provided that: (i) if such area is a 
municipal corporation, the area shall conduct an election authorized by 
subdivision (a)(4) of G.S. 18B-600, which election may be held regardless of the 
number of registered voters located within the municipal corporation; or (11) if 
such area is unincorporated but has within such area a private association or 
club, the board of such private association or club shall call and conduct a 
special meeting at which meeting a majority of private association members, 
club members, lot and home owners, votes and approves the sale of mixed 
beverages, and the board certifies the results of such meeting to the Alcoholic 
Beverage Control Commission. The mixed beverages purchase-transportation 
permit authorized by G.S. 18B-404(b) shall be issued by a local board operating 
a store located in the same county as the Special ABC area. 

(g) Miscellaneous. — The definitions in G.S. 18B-1000 shall apply to this 
section. 

(h) Permits Based on Existing Permits. — In any county which borders on 
the Atlantic Ocean and where (i) the sale of malt beverage on and off premises, 
the sale of unfortified wine on and off premises, the sale of mixed beverages, 
and the operation of an ABC system has been allowed in at least six cities in 
the county, or in any county adjacent to that county in which an ABC system 
has been allowed, or (ii) the sale of malt beverage on and off premises, the sale 
of unfortified wine on and off premises, the sale of mixed beverages, and the 
operation of an ABC system has been allowed in at least eight cities in the 
county, the Commission may issue permits to sports clubs as defined in G:S. 
18B-1000(8) throughout the county. 

The Commission may issue the following permits: 

(1) On and Off Premises Malt Beverage; 
(2) On and Off Premises Unfortified Wine; 
(3) On and Off Premises Fortified Wine; or 
(4) Mixed Beverages. 
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The Commission may also issue on-premises malt beverage, unfortified 
wine, fortified wine and mixed beverages permits to a sports club located in a 
county adjacent to any county that has approved the sale of mixed beverages 
pursuant to G.S. 18B-603(d1), if the county in which the sports club is located 
borders another state and has at least one city that has approved the sale of 
mixed beverages. Sports clubs holding mixed beverages permits shall purchase 
their spirituous liquor at the nearest ABC system store that is located in the 
county. 

The Commission may further issue on-premises malt beverage and on- 
premises unfortified wine permits to a sports club located in a county bordering 
on another state that is adjacent to any county in which permits were issued 
pursuant to this subsection prior to August 1, 1993. The sports clubs must be 
located in the unincorporated areas of a county, in which the sale of malt 
beverages and unfortified wine is not permitted, and where there are six or 
more municipalities in that county where the sale of malt beverages and 
unfortified wine is permitted. (1947, c. 1084, s. 3; 1969, c. 647, s. 2; 1971, c. 872, 
Sol: d9Siec: 412, s. 2; c. 589; 1981 (Reg. Sess., 1982), c. 1240; 1983, c. 113, s. 
pave menos9..s, (5 1987, c. 136, ss, 5,6: ¢, 307.5. 2; ¢. 443.8, 2: 1989, c. 629, 
s. 2; 1991 (Reg. Sess., 1992), c. 920, ss. 11, 18; 19938, c. 415, ss. 7-9; 1995, c. 466, 
s. 5; 1999-456, s. 10; 1999-461, s. 2; 1999-462, ss. 3, 6, 7, 9; 2000-140, s. 2; 
2004-199, s. 9.) 


Local Modification. — City of Kannapolis: 
2004-92, s. 9 (as to ABC election); Village of 
Bald Head Island: 1985, c. 156. 

Effect of Amendments. — Session Laws 
2004-199, s. 9, effective August 17, 2004, re- 


wrote subdivision (f)(7), which formerly read 
“On premises malt beverage permits and on 
premises unfortified wine permits for a tourism 
ABC establishment.” 


ARTICLE 7. 
Local ABC Boards. 


§ 18B-700. Appointment and organization of local ABC 


boards. 


Local Modification. — Cumberland: 1981 
(Reg. Sess., 1982), c. 1251, s. 1; Currituck: 
2004-45, s. 1; Durham: 1983 (Reg. Sess., 1984), 
c. 1116; 2001-350, s. 2; Edgecombe: 1987, c. 167; 
Halifax: 1995, c. 45; Martin: 1987 (Reg. Sess., 
1988), c. 888; Mecklenburg: 1983, c. 788; Moore: 
1983 (Reg. Sess., 1984), c. 957; Nash: 1991 
(Reg. Sess., 1992), c. 863; Wake: 1983 (Reg. 


Sess., 1984), c. 1040; Wayne: 1981 (Reg. Sess., 
1982), c. 1251, s. 2; city of Asheville: 2004-36, s. 
2 city ot Gastonia: 1991) ¢ 657%, .s. 1 city of 
Greensboro: 2003-33, s. 2 (as to subsection (a)); 
city of Kings Mountain: 1997, c. 47; city of 
Lumberton: 1985 (Reg. Sess., 1986), c. 811; 
town of Maxton: 1987, c. 15. 


ARTICLE 8. 
Operation of ABC Stores. 


§ 18B-800. Sale of alcoholic beverages in ABC stores. 


(a) Spirituous Liquor. — Except as provided in Article 10 of this Chapter, 
spirituous liquor may be sold only in ABC stores operated by local boards. 

(b) Fortified Wine. — In addition to spirituous liquor, ABC stores may sell 
fortified wine. ABC stores may also sell wine products, irrespective of alcohol 
content by volume, which were classified as fortified wine by the ABC 


Commission prior to July 7, 2004. 
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(c) Commission Approval. — No ABC store may sell any alcoholic beverage 
which has not been approved by the Commission for sale in this State. 

(d) Expired. (1981, c. 412, s. 2; 1985, c. 59, s. 1; 1989, c. 800, s. 21; 2004-135, 
s. 4.) 


Effect of Amendments. — Session Laws 
2004-135, s. 4, effective October 1, 2004, added 
the last sentence of subsection (b). 


§ 18B-805. Distribution of revenue. 


Local Modification. — Lenoir: 2004-61, ss. 
1-3; City of Gibsonville: 1989, c. 394, s. 1; town 
of Wallace: 1987, c. 94. 


ARTICLE 9. 


Issuance of Permits. 


§ 18B-900. Qualifications for permit. 


(a) Requirements. — To be eligible to receive and to hold an ABC permit, a 
person shall: 

(1) Be at least 21 years old, unless the person is a manager of a business 
selling only malt beverages and unfortified wine, in which case the 
person shall be at least 19 years old; 

(2) Be a resident of North Carolina unless: 

a. He is an officer, director or stockholder of a corporate applicant or 
permittee and is not a manager or otherwise responsible for the 
day-to-day operation of the business; or 

b. He has executed a power of attorney designating a qualified 
resident of this State to serve as attorney in fact for the purposes 
of receiving service of process and managing the business for 
which permits are sought; or 

c. He is applying for a nonresident malt beverage vendor permit, a 
nonresident wine vendor permit, or a vendor representative 
permit; | 

(3) Not have been convicted of a felony within three years, and, if 
convicted of a felony before then, shall have had his citizenship 
restored; 

(4) Not have been convicted of an alcoholic beverage offense within two 
years; 

(5) Not have been convicted of a misdemeanor controlled substance 
offense within two years; and 

(6) Not have had an alcoholic beverage permit revoked within three years, 
except where the revocation was based solely on a permittee’s failure 
to pay the annual registration and inspection fee required in GS. 
18B-903(b1). 

(7) Not have, whether as an individual or as an officer, director, share- 
holder or manager of a corporate permittee, an unsatisfied outstand- 
ing final judgment that was entered against him in an action under 
Article 1A of this Chapter. 

To avoid undue hardship, however, the Commission may decline to take action 


ee ae 18B-104 against a permittee who is in violation of subdivisions (3), 
Ora) 
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(b) Definition of Conviction. — A person has been “convicted” for the 
purposes of subsection (a) when he has been found guilty, or has entered a plea 
of guilty or nolo contendere, and judgment has been entered against him. A 
felony conviction in another jurisdiction shall disqualify a person from being 
eligible to receive or hold an ABC permit if his conduct would also constitute a 
felony in North Carolina. A conviction of an alcoholic beverage offense or 
misdemeanor drug offense in another jurisdiction shall disqualify a person 
from being eligible to receive or hold an ABC permit if his conduct would 
constitute an offense in North Carolina, unless the Commission determines 
that under North Carolina procedure judgment would not have been entered 
under the same circumstances. Revocation of a permit in another jurisdiction 
shall disqualify a person if his conduct would be grounds for revocation in 
North Carolina. 

(c) Who Must Qualify; Exceptions. — For an ABC permit to be issued to and 
held for a business, each of the following persons associated with that business 
must qualify under subsection (a): 

(1) The owner of a sole proprietorship; 

(2) Each member of a firm, association or general partnership; 

(2a) Each general partner in a limited partnership; 

(2b) Each manager and any member with a twenty-five percent (25%) or 
greater interest in a limited liability company; 

(3) Each officer, director and owner of twenty-five percent (25%) or more of 
the stock of a corporation except that the requirement of subdivision 
(a)(1) does not apply to such an officer, director, or stockholder unless 
he is a manager or is otherwise responsible for the day-to-day 
operation of the business; 

(4) The manager of an establishment operated by a corporation other than 
an establishment with only off-premises malt beverage, off-premises 
unfortified wine, or off-premises fortified wine permits; 

(5) Any manager who has been empowered as attorney-in-fact for a 
nonresident individual or partnership. 

(d) Manager of Off-Premises Establishment. — Although he need not 
otherwise meet the requirements of this section, the manager of an establish- 
ment operated by a corporation and holding off-premises permits for malt 
beverages, unfortified wine, or fortified wine shall be at least 19 years old and 
shall meet the requirements of subdivisions (3), (4), (5) and (6) of subsection 
(a). 

(e) Convention Centers. — With the approval of the Commission, the 
manager of a convention center may contract with another person to provide 
food and beverages at conventions and banquets at the convention center, and 
that person may engage in the activities authorized by the convention center’s 
permit, under conditions set by the Commission. The person with whom the 
convention center contracts must meet the qualifications of this section. (1949, 
eres ete os. cr ltOeC. 426, s-12° 1965. ¢. 326: 1971, c 872, s. 1: 1973, 
Cee coe rue yo. c. 10, 6. 0: 1977, c. 10, Ss: 191°C, 660, §. 36°C. O71, Ss. 
ere meet ZOOS, 4 lool c. 412. s. 2° C. 741, Ss. 00, 047, 190) (neg. Dess., 
oe et seo. 14, 19Go, Ce4o0, SS. o2, 39; 1957,.¢..156,-86. 1, 6 1993. C. 
415,°s. 10; 1995, c. 466, s. 6; 2004-2038, s. 25(a).) 


Effect of Amendments. — Session Laws _ registration and inspection fee required in G.S. 
2004-203, s. 25(a), effective August 17, 2004, 18B-903(b1).” in subdivision (a)(6); and made a 
added “except where the revocation was based minor punctuation change. 
solely on a permittee’s failure to pay the annual 
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§ 18B-903. Duration of permit; renewal and transfer. 


(a) Duration. — Once issued, ABC permits shall be valid for the following 
periods, unless earlier surrendered, suspended or revoked: 

(1) On-premises and off-premises malt beverage, unfortified wine, and 
fortified wine permits; culinary permits; and all permits listed in G.S. 
18B-1100 shall remain valid indefinitely; 

(2) Limited special occasion permits shall be valid for 48 hours before and 
after the occasion for which the permit was issued; 

(3) Special one-time permits issued under G.S. 18B-1002 shall be valid for 
the period stated on the permit; 

(4) Temporary permits issued under G.S. 18B-905 shall be valid for 90 
days; and 

(5) All other ABC permits shall be valid for one year, from May 1 to April 
30. 

(b) Renewal. — Application for renewal of an ABC permit shall be on a form 
provided by the Commission. An application for renewal shall be accompanied 
by an application fee of twenty-five percent (25%) of the original application fee 
set in G.S. 18B-902, except that the renewal application fee for each mixed 
beverages permit and each guest room cabinet permit shall be seven hundred 
fifty dollars ($750.00). A renewal fee shall not be refundable. 

(b1) Registration. — Each person holding a malt beverage, fortified wine, or 
unfortified wine permit issued pursuant to G.S. 18B-902(d)(1) through G.S. 
18B-902(d)(6) shall register by May 1 of each year on a form provided by the 
Commission, in order to provide information needed by the State in enforcing 
this Chapter and to support the costs of that enforcement. The registration 
required by this subsection shall be accompanied by an annual registration 
and inspection fee of two hundred dollars ($200.00) for each permit held. The 
fee shall be paid by May 1 of each year. A registration fee shall not be 
refundable. Failure to pay the annual registration and inspection fee shall 
result in revocation of the permit. 

(c) Change in Ownership. — All permits for an establishment shall auto- 
matically expire and shall be surrendered to the Commission if: 

(1) Ownership of the establishment changes; or 

(2) There is a change in the membership of the firm, association or 
partnership owning the establishment, involving the acquisition of a 
twenty-five percent (25%) or greater share in the firm, association or 
partnership by someone who did not previously own a twenty-five 
percent (25%) or greater share; or 

(3) Twenty-five percent (25%) or more of the stock of the corporate 
permittee owning the establishment is acquired by someone who did 
not previously own twenty-five percent (25%) or more of the stock. 

(d) Change in Management. — A corporation holding a permit for an 
establishment for which the manager is required to qualify as an applicant 
under G.S. 18B-900(c) shall, within 30 days after employing a new manager, 
submit to the Commission an application for substitution of a manager. The 
application shall be signed by the new manager, shall be on a form provided by 
the Commission, and shall be accompanied by a fee of ten dollars ($10.00). The 
fee shall not be refundable. 

(e) Transfer. — An ABC permit may not be transferred from one person to 
another or from one location to another. 

(f) Lost Permits. — The Commission may issue duplicate ABC permits for 
an establishment when the existing valid permits have been lost or damaged. 
The request for duplicate permits shall be on a form provided by the 
Commission, certified by the permittee and the Alcohol Law Enforcement 
Division, and accompanied by a fee of ten dollars ($10.00). 
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(g) Name Change. — The Commission may issue new permits to a permittee 
upon application and payment of a fee of ten dollars ($10.00) for each location 
when the permittee’s name or name of the business is changed. (1971, c. 872, 
arate Ode 50> soi cereal, sid; 1981; ¢. 4121s: 2; ec) 747) 82577-1983, cv 713, 
s: 106; 1989, c. 800, s. 8; 1991, c. 565, ss. 3, 7; 1991 (Reg. Sess., 1992), c. 920, 
s. 6; 1998-95, s. 30; 2002-126, s. 29A.13; 2004-203, s. 25(b).) 


Effect of Amendments. — August 17, 2004, added the last two sentences 
Session Laws 2004-203, s. 25(b), effective to subsection (b1). 
ARTICLE 10. 
Retail Activity. 


§ 18B-1001.1. Authorization of wine shipper permit. 


(a) A winery holding a federal basic wine manufacturing permit located 
within or outside of the State may apply to the Commission for issuance of a 
wine shipper permit that shall authorize the shipment of brands of fortified 
and unfortified wines identified in the application. A wine shipper permittee 
may amend the brands of wines identified in the permit application but shall 
file any amendment with the Commission. Any winery that applies for a wine 
shipper permit shall notify in writing any wholesalers that have been autho- 
rized to distribute the winery’s brands within the State that an application has 
been filed for a wine shipper permit. A wine shipper permittee may sell and 
ship not more than two cases of wine per month to any person in North 
Carolina to whom alcoholic beverages may be lawfully sold. All sales and 
shipments shall be for personal use only and not for resale. A case of wine shall 
mean any combination of packages containing not more than nine liters of 
wine. 

(b) Awine shipper permittee that ships to addresses in the State more than 
1,000 cases of wine in a calendar year must appoint at least one wholesaler to 
offer and sell the products of the wine shipper permittee under Article 12 of 
this Chapter if the wine shipper permittee is contacted by a wholesaler that 
wishes to sell the products of the wine shipper permittee. This provision shall 
not be construed to require the wine shipper permittee to appoint the 
wholesaler that originally contacted the wine shipper permittee. Wine pur- 
chased by a resident of the State at the premises of the wine shipper permittee 
and shipped to an address in the State under G.S. 18B-109(d) shall not be 
included in calculating the total of 1,000 cases per year. 

(c) The direct shipment of wine by wine shipper permittees made pursuant 
to this section shall be by approved common carrier only. Each common carrier 
shall apply to the Commission for approval to provide common carriage of 
wines shipped by holders of permits issued pursuant to this section. 

Each common carrier making deliveries pursuant to this section shall: 

(1) Require the recipient, upon delivery, to demonstrate that the recipient 
is at least 21 years of age by providing a form of identification specified 
in G.S. 18B-302(d)(1). 

(2) Require the recipient to sign an electronic or paper form or other 
acknowledgment of receipt as approved by the Commission. 

(3) Refuse delivery when the proposed recipient appears to be under the 
age of 21 years and refuses to present valid identification as required 
by subdivision (1) of this subsection. 

(4) Submit any other information that the Commission shall require. 

All wine shipper permittees shipping wines pursuant to this section shall 
affix a notice in 26-point type or larger to the outside of each package of wine 


343 


§18B-1006 2004 INTERIM SUPPLEMENT $18B-1006 


shipped within or to the State in a conspicuous location stating: “CONTAINS 
ALCOHOLIC BEVERAGES; SIGNATURE OF PERSON AGED 21 YEARS OR 
OLDER REQUIRED FOR DELIVERY”. Any delivery of wines to a person 
under 21 years of age by a common carrier shall constitute a violation of G.S. 
18B-302(a)(1) by the common carrier. The common carrier and the wine 
shipper permittee shall be liable only for their independent acts. 

(d) A wine shipper permittee shall be subject to jurisdiction of the North 
Carolina courts by virtue of applying for a wine shipper permit and shall 
comply with any audit or other compliance requirements of the Commission 
and the Department of Revenue. (2003-402, s. 2; 2004-203, s. 26(a).) 


Effect of Amendments. — Session Laws 1, 2003, substituted “18B-109(d)” for “18B- 
2004-203, s. 26(a), effective on or after October 109(b)” in subsection (b). 


§ 18B-1006. Miscellaneous provisions on permits. 


(a) School and College Campuses. — No permit for the sale of malt 
beverages, unfortified wine, or fortified wine shall be issued to a business on 
the campus or property of a public school or college, other than at a regional 
facility as defined by G.S. 160A-480.2 operated by a facility authority under 
Part 4 of Article 20 of Chapter 160A of the General Statutes except for a public 
school or college function, unless that business is a hotel or a nonprofit alumni 
organization with a mixed beverages permit or a special occasion permit. 
Provided, however, this subsection shall not apply on property owned by a local 
board of education which was leased for 99 years or more to a nonprofit 
auditorium authority created prior to 1991 whose governing board is appointed 
by a ca board of aldermen, a county board of commissioners, or a local school 

oard. 

(b) Lockers at Clubs. — A private club or congressionally-chartered veter- 
ans organization which has been issued a brown-bagging permit may, but is 
not required to, provide lockers for its members to store their alcoholic 
beverages. If lockers are provided, however, they shall not be shared but shall 
be for individual members. Each locker and each bottle of alcoholic beverages 
on the premises shall be labelled with the name of the member to whom it 
belongs. No more than eight liters each of malt beverages or unfortified wine 
may be stored by a member at one time. No more than eight liters of either 
fortified wine or spirituous liquor, or eight liters of the two combined, may be 
stored by a member at one time. 

(c) Wine Sales. —- Holders of retail or wholesale permits for the sale of 
unfortified or fortified wine may buy and sell only wines on the Commission’s 
approved list. The Commission may authorize the importation and purchase of 
wines not on the approved list by permittees and others. An authorization shall 
state the kind and amount of wine that may be imported and purchased and 
the time within which the transaction shall be completed. 

(d) Unlawful Possession or Consumption. — It shall be unlawful for a 
permittee to possess or consume, or allow any other person to possess or 
consume, on the licensed premises, any fortified wine or spirituous liquor, the 
possession or consumption of which is not authorized either by the permits 
issued to him for the premises or by any other provision of the ABC law. 

(e) Facsimile Permit. — It shall be unlawful for any person to produce or 
possess any false or facsimile permit, or for a permittee to display any false or 
facsimile permit on his licensed premises. 

(f) Failure to Surrender Permit. — It shall be unlawful for any person to 
refuse to surrender any permit to the Commission upon lawful demand of the 
Commission or its agents. 

(g) Restrictions on Sales at Cooking Schools. — Retail sales of food or 
alcoholic beverages to be consumed on the premises of a cooking school are 
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restricted to bona fide enrolled students of that school. Violation of this 
subsection is a ground for administrative action under G.S. 18B-104. 

(h) Purchase Restrictions. — A retail permittee may purchase malt bever- 
ages, unfortified wine, or fortified wine only from a wholesaler who maintains 
a place of business in this State and has the proper permit. 

Gi) Tour Boats. — The Commission may issue permits to boats that conduct 
regularly scheduled tours upon the rivers or waterways of this State under the 
following conditions: 

(1) Aboat shall serve meals on each tour and shall have a dining area with 
seating for at least 36 people; 

(2) A boat’s gross receipts from food and non-alcoholic beverages shall be 
greater than its gross receipts from alcoholic beverages; 

(3) Aboat may hold the permits listed in G.S. 18B-1001(1), (3), (5), (7), and 
(10), but no off-premises sales may be made pursuant to those 
permits; 

(4) A boat shall have a home port in an area where issuance of any of the 
permits listed in subdivision (3) is legal, and all passengers shall enter 
the boat at the home port or at other ports listed on a preannounced 
itinerary. The boat’s permits are valid during tours that leave and 
return to the boat’s home port, and apply regardless of whether the 
boat crosses into an area where sales are not legal, if the boat docks 
only at a port listed on the preannounced itinerary, except in an 
emergency; and 

(5) A boat conducting tours along the intracoastal waterway and naviga- 
ble waterways that enters into the intracoastal waterway, pursuant to 
a preannounced itinerary that includes visits to two or more cities, 
may serve alcoholic beverages pursuant to ABC permits issued 
according to the jurisdiction of its home port in the following manner: 
a. While on tour, alcoholic beverages may be served to passengers; 
b. While docked in any other port alcoholic beverages may be served 

only to tour passengers; 

c. During special city-sponsored events and festivals, in which case 
the boat may open its galley and bars at dockside to the general 
public and sell those alcoholic beverages that are lawful in the 
jurisdiction in which it is docked. Any sales in this manner shall 
be in accordance with the requirements of any ordinances of the 
jurisdiction in which the boat is docked. 

(6) Liquor purchased for resale in mixed beverages may be purchased 
only from the local board for the jurisdiction of the boat’s home port. 

(j) Recreation Districts. — Notwithstanding the provisions of Article 6 of 
this Chapter, the Commission may issue permits for the sale of malt beverages, 
unfortified wine, fortified wine, and mixed beverages to qualified businesses in 
a recreation district. 

A “recreation district” is an area that meets any of the following require- 
ments: 

(1) An area that is located in a county that has not approved the issuance 
of permits, has at least two cities that have approved the sale of malt 
beverages, wine, and the operation of an ABC store, and contains a 
facility of at least 450 acres where five or more public auto racing 
events are held each year. 

(2) An area that is located in a county that borders a county which has 
held elections pursuant to G.S. 18B-600(f) and borders on another 
state and which (i) contains a facility of at least 225 acres where four 
or more public auto racing events are held each year or (i1) contains a 
facility of at least 140 acres where 80 or more motor sports events are 
held each year. 
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(3) A recreation district includes the area within a half-mile radius of a 
racing facility that meets the requirements of subdivision (1) or (2) of 
this subsection. 

(4) Repealed by Session Laws 2004-203, s. 27, effective August 17, 2004. 

(k) Residential Private Club and Sports Club Permits. — The Commission 
may issue the permits listed in G.S. 18B-1001, without approval at an election, 
to a residential private club or a sports club, except if the sale of mixed 
beverages is not lawful within a jurisdiction and that locality has voted against 
the sale of mixed beverages in a referendum conducted on or after September 
1, 2001. If the issuance of permits is prohibited by the exception in the previous 
sentence, the Commission may renew existing permits and may continue to 
issue permits for a business location that had previously held permits under 
this subsection. No permit may be issued to any residential private club or 
sports club that practices discrimination on the basis of race, gender or 
ethnicity. 

The mixed beverages purchase-transportation permit authorized by G.S. 
18B-404(b) shall be issued by a local board operating a store located in the 
county. 

(1) Repealed by Session Laws 2004-2038, s. 65, effective August 17, 2004. 

(m) Interstate Interchange Economic Development Zones. — 

(1) The Commission may issue permits listed in G.S. 18B-1001(10), 
without approval at an election, to qualified establishments defined in 
G.S. 18B-1000(4), (6), and (8) located within one mile of an interstate 
highway interchange located in a county that: 

a. Has approved the sale of malt beverages, unfortified wine, and 
fortified wine, but not mixed beverages; 

b. Operates ABC stores; 

c. Borders on another state; and 

d. Lies north and east of the Roanoke River. 

(2) The Commission may issue permits listed in G.S. 18B-1001(1), (3), (5), 
and (10) to qualified establishments defined in G.S. 18B-1000(4), (6), 
and (8) and may issue permits listed in G.S. 18B-1001(2) and (4) to 
qualified establishments defined in G.S. 18B-1000(3) in any county 
that qualifies for issuance of permits pursuant to G.S. 18B-1006(k). 
These permits may be issued without approval at an election and 
shall be issued only to qualified establishments that meet any of the 
following requirements: ; 

a. Located within one mile of any interstate highway interchange in 
that county; 

b. Located within one mile of an establishment issued a permit under 
G.S. 18B-1006(k); and 

c. Is, or is located within one-quarter mile of, a hotel with 70 or more 


rooms. 
(3) Repealed by Session Laws 2004-2038, s. 28, effective August 17, 2004. 
(n) National Historic Landmark District. — The Commission may issue 


permits listed in G.S. 18B-1001(10), without approval at an election, to 
qualified establishments defined in G.S. 18B-1000(4) and (6) located within a 
National Historical Landmark as defined in 16 U.S.C. § 470a(a)(1)(B) located 
in a county that meets all of the following requirements: 
(1) Has approved the sale of malt beverages and unfortified wine but not 
mixed beverages. 
(2) Has at least one city that has approved the operation of an ABC store 
and the sale of mixed beverages. 
(3) Has at least 150,000 population based on the last federal census. 
(1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, s. 23; 1985, c. 114, 
s. 2; ¢. 301; 1987, c, 515;:c, 760: 1989, cn360; c: 7707 x40" CH800is) 18; 
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1991, c. 340, s. 1; c. 459, s. 7; 1991 (Reg. Sess., 1992), c. 920, s. 12; 
1993);,6N415),885 1:7-19;3%5088) 6; 11995; c.. 224) si lacs 72i6..2: c. 458, 
s.483 ic. 466, ss. 11-12; 1997-182, s. 3; 1997-395, s..1; 1997-443, s. 
16.27(a); 1999-462, ss. 2, 10, 12, 14; 2001-130, ss. 1, 1.4; 2004-199, s. 


10; 2004-203, ss. 27, 28, 65.) 


Effect of Amendments. — Session Laws 
2004-199, s. 10, effective August 17, 2004, in 
subdivision (m)(2), deleted “(5)” following the 
references to “G.S. 18B-1006(k)” in the first 
sentence and in sub-subdivision b., added sub- 
subdivision c., and made minor stylistic 
changes. 

Session Laws 2004-203, ss. 27, 28 and 65, 
effective August 17, 2004, repealed subdivision 
(j)(4), which related to the definition of recre- 


ation districts and what services and facilities 
they must offer; repealed subsection (/); re- 
pealed subdivision (m)(3), which related to is- 
suance of permits to qualified establishments; 
and deleted the the former last paragraph of 
subsection (m), which related to establishments 
located within two miles of an interstate high- 
way interchange, within three miles of the 
common border. 


ARTICLE 11. 


Commercial Activity. 


§ 18B-1101. Authorization of unfortified winery permit. 


The holder of an unfortified winery permit may: 


(1) Manufacture unfortified wine; 


(2) Sell, deliver and ship unfortified wine in closed containers to whole- 
salers licensed under this Chapter as authorized by the ABC laws, 
except that wine may be sold to exporters and nonresident wholesal- 
ers only when the purchase is not for resale in this State; 

(2a) Receive, in closed containers, unfortified wine produced inside or 
outside North Carolina under the winery’s label from grapes, berries, 
or other fruits owned by the winery, and sell, deliver, and ship that 
wine to wholesalers, exporters, and nonresident wholesalers in the 
same manner as its wine manufactured in North Carolina. This 
provision may be used only by a winery during its first three years of 
operation or when there is substantial damage to its grapes, berries, 
or other fruits from catastrophic crop loss. This provision may be used 
only three years out of every 10 years and notice must be given to the 
Commission each time this provision is used; 

(3) Ship its wine in closed containers to individual purchasers inside and 
outside this State in accordance with the provisions of G.S. 18B-1001, 
18B-1001.1, and 18B-1001.2, and other applicable provisions of this 


Chapter; 


(4) Furnish or sell “short-filled” packages, on which State taxes have been 
or will be paid, to its employees for the use of the employees or their 
families and guests in this State; 

(5) Regardless of the results of any local wine election, sell the wine owned 
by the winery at the winery for on- or off-premise consumption upon 
obtaining the appropriate permit under G.S. 18B-1001; 

(6) Sell the wine manufactured by the winery or produced under the 
winery’ label under subdivision (2a) of this section for on- or off- 
premise consumption at no more than three other locations in the 
State, upon obtaining the appropriate permit under G.S. 18B-1001; 

(6a) Receive, in closed containers, and sell at the winery, unfortified wine 
produced inside or outside North Carolina under contract with the 
winery. Such contract wine must have the winery’s name clearly 
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displayed on each bottle. The contract wine may be sold also at 
affiliated retail outlets of the winery physically located on or adjacent 
to the winery. Any wine received by a winery under this provision 
must be made available for sale by the winery to wholesalers for 
distribution to retailers, without discrimination, in the same manner 
as if the wine were being imported by the winery; 

(7) Obtain a wine wholesaler permit to sell, deliver, and ship at wholesale 
unfortified wine manufactured at the winery. The authorization of 
this subdivision applies only to a winery that annually sells, to 
persons other than exporters and nonresident wholesalers when the 
purchase is not for resale in this State, no more than 100,000 gallons 
of unfortified wine manufactured by it at the winery. 

A sale under subdivision (4) shall not be considered a retail or wholesale sale 
under the ABC laws. (1973, c..511, ss. 1, 2;.1975, c. 411,s. 6;1979, c. 224;,1931. 
c. 412,.s. 2: c. 747, s. 60; 1985, c. 89, s. 4p4h989,0c..800;.s. 2; 2001-2629 S182: 
2001-487, s. 49(b); 2002-102, s. 2; 2003-402, s. 6; 2004-135, s. 2; 2004-199, s. 
il) 


Effect of Amendments. — Session Laws 2004-199, s. 11, effective Au- 

Session Laws 2004-135, s. 2, effective Octo- gust 17, 2004, substituted “manufactured by 
ber 1, 2004, deleted “and” at the end of subdi- the winery or produced under the winery’s label 
vision (6); inserted subdivision (6a); and substi- under subdivision (2a) of this section” for 
tuted “100,000” for “300,000” in subdivision (7). “owned by the winery” in subdivsion (6). 


§ 18B-1104. Authorization of brewery permit. 


The holder of a brewery permit may: 

(1) Manufacture malt beverages; 

(2) Purchase malt, hops and other ingredients used in the manufacture of 
malt beverages; 

(3) Sell, deliver and ship malt beverages in closed containers to wholesal- 
ers licensed under this Chapter as authorized by the ABC laws, except 
that malt beverages may be sold to exporters and nonresident 
wholesalers only when the purchase is not for resale in this State; 

(4) Receive malt beverages manufactured by the permittee in some other 
state for transshipment to dealers in other states; 

(5) Furnish or sell marketable malt beverage products, or packages which 
do not conform to the manufacturer’s marketing standards, if State 
taxes have been or will be paid, to its employees for the use of the 
employees or their families and guests in this State; 

(6) Give its products to its employees and guests for consumption on its 
premises; 

(7) In areas where the sale is legal, sell the brewery’s malt beverages at 
the brewery upon receiving a permit under G.S. 18B-1001(1). The 
brewery also may obtain a malt beverage wholesaler permit to sell, 
deliver, and ship at wholesale only malt beverages manufactured by 
the brewery. The authorization of this subdivision applies to a 
brewery that sells, to consumers at the brewery, to wholesalers, to 
retailers, and to exporters, fewer than 310,000 gallons of malt 
beverages produced by it per year. A brewery not exceeding the sales 
quantity limitations in this subdivision may also sell the malt 
beverages manufactured by the brewery at not more than three other 
locations in the State upon obtaining the appropriate permits under 
G.S. 18B-1001. A brewery operating any additional retail location 
pursuant to this subdivision shall also offer for sale at that location a 
reasonable selection of competitive malt beverage products. 
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A sale or gift under subdivision (5) or (6) shall not be considered a retail or 
wholesale sale under the ABC laws. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 
1949, c. 974, s. 1; 1957, cc. 1048, 1448; 1963, ‘e 426, SS. 10, 12367460, 7641: 1971, 
c. 872, s. 1; 1973, c. 476, s. 128: 1975, c. 586, s. 1; c. 654, ss. 1, 2; ¢. 722, s. 1: 
Potnc WOns elO2ce lL S2es. 1c: 669, SS ale2c2 6/0, 6S bec o ble LOT9 Ke, 348. 
ss. 2, 3; c. 683, ss. 5, 6, 11, 12: 1981, c. 412, s. 2; 1985, c. 596, s. 2: 1989. c. 800. 
s. 4; 1991 (Reg. Sess.. 1992), 11920, $9; .1993.°c415, S: 20; 2008- 430, s. 1; 
2004- 203,'s. 29.) 


Effect of Amendments. — gust 17, 2004, added the last two sentences in 
Session Laws 2004-203, s. 29, effective Au- subdivision (7). 
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§19A-24 


Chapter 19A. 


Protection of Animals. 


Article 3. 
Animal Welfare Act. 


Sec. 
19A-24. Powers of Board of Agriculture. 


ARTICLE 1. 
Civil Remedy for Protection of Animals. 


§ 19A-1. Definitions. 


CASE NOTES 


“Person.” — G.S. 19A-1 and GS. 19A-2 
express the General Assembly’s intent that the 
broadest category of persons or organizations 
be deemed “[a] real party in interest” when 
contesting cruelty to animals; thus, animal 
welfare advocates who filed an action challeng- 
ing an animal control facility’s euthanasia pro- 
cedures and record-keeping were “aggrieved 
persons” entitled to proceed under GS. 


§ 19A-2. Purpose. 


130A-24 where, under G.S. 19A-1, the General 
Assembly viewed “persons” such as the advo- 
cates to be real parties in interest for the 
purpose of litigation in court and where the 
claims concerned the enforcement of rules 
adopted by the local board of health. Justice for 
Animals, Inc. v. Robeson County, — N.C. App. 
—, 595 S.E.2d 773, 2004 N.C. App. LEXIS 813 
(2004). 


CASE NOTES 


Real Party in Interest. — G.S. 19A-1 and 
G.S. 19A-2 express the General Assembly’s in- 
tent that the broadest category of persons or 
organizations be deemed “[a] real party in in- 
terest” when contesting cruelty to animals; 
thus, animal welfare advocates who filed an 
action challenging an animal control facility’s 
euthanasia procedures and_ record-keeping 
were “aggrieved persons” entitled to proceed 


under G.S. 130A-24 where, under G.S. 19A-1, 
the General Assembly viewed “persons” such as 
the advocates to be real parties in interest for 
the purpose of litigation in court and where the 
claims concerned the enforcement of rules 
adopted by the local board-of health. Justice for 
Animals, Inc. v. Robeson County, — N.C. App. 
—, 595 S.E.2d 773, 2004 N.C. App. LEXIS 813 
(2004). 


ARTICLE 3. 
Animal Welfare Act. 


§ 19A-24. Powers of Board of Agriculture. 


The Board of Agriculture may: 


(1) Establish standards for the care of animals at animal shelters, 
boarding kennels, pet shops, and public auctions. A boarding kennel 
that offers dog day care services and has a ratio of dogs to employees 
or supervisors, or both employees and supervisors, of not more than 
10 to one, shall not as to such services be subject to any regulations 
that restrict the number of dogs that are permitted within any 


primary enclosure. 
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(2) Prescribe the manner in which animals may be transported to and 
from registered or licensed premises. 

(3) Require licensees and holders of certificates to keep records of the 
purchase and sale of animals and to identify animals at their 
establishments. 

(4) Adopt rules to implement this Article, including federal regulations 
promulgated under Title 7, Chapter 54, of the United States Code. 
(1977, 2nd Sess., c. 1217, s. 5; 1987, c. 827, s. 62; 2004-199, s. 12.) 


Effect of Amendments. — Session Laws 
2004-199, s. 12, effective August 17, 2004, 
added the second sentence in subdivision (1). 
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Chapter 20. 
Motor Vehicles. 


Article 2. 
Uniform Driver’s License Act. 


Sec. 

20-7. Issuance and renewal of drivers licenses. 

20-7.3. Availability of organ, eye, and tissue 
donor cards at motor vehicle of- 
fices. 

20-7.4. License to Give Trust Fund estab- 
lished. 

20-7.5. License to Give Trust Fund Commis- 
sion established. 

20-7.6. Powers and duties of the License to 
Give Trust Fund Commission. 

20-14. Duplicate licenses. 

20-16. Authority of Division to suspend l- 
cense. 

20-16.1. Mandatory suspension of driver’s li- 
cense upon conviction of excessive 
speeding; limited driving permits 
for first offenders. 

20-17. Mandatory revocation of license by Di- 
vision. 

20-28.4. Release of impounded motor vehicles 
by judge. 


Article 3. 
Motor Vehicle Act of 1937. 


Part 2. Authority and Duties of Commissioner 
and Division. 


20-39.1. Publicly owned vehicles to be marked; 
private license plates on publicly 
owned vehicles. 

20-43.1. Disclosure of personal information in 
motor vehicle records. 

20-43.2. Internet access to organ donation 
records by organ procurement or- 
ganizations. 

20-49.1. Supplemental police authority of Divi- 
sion officers. 

20-49.2. Supplemental authority of State 
Highway Patrol Motor Carrier 
Enforcement officers. 


Part 3. Registration and Certificates of Titles 
of Motor Vehicles. 


20-63. Registration plates furnished by Divi- 
sion; requirements; replacement 
of regular plates with First in 
Flight plates; surrender and 
reissuance; displaying; preserva- 
tion and cleaning; alteration or 
concealment of numbers; commis- 
sion contracts for issuance. 


Sec. 

20-64. Transfer of registration plates to an- 
other vehicle. 

20-66. Renewal of vehicle registration. 


Part 5. Issuance of Special Plates. 


20-79. Dealer license plates. 

20-79.4. Special registration plates. 

20-79.7. Fees for special registration plates 
and distribution of the fees. 

20-81.12. Collegiate insignia plates and cer- 
tain other special plates. 


Part 7. Title and Registration Fees. 


20-85. Schedule of fees. 

20-87. (Effective January 1, 2006) Passenger 
vehicle registration fees. 

20-88. Property-hauling vehicles. 

20-94. (Effective January 1, 2006) Partial pay- 
ments. 


Part 9. The Size, Weight, Construction and 
Equipment of Vehicles. 


20-118. Weight of vehicles and load. 

20-119. Special permits for vehicles of exces- 
sive size, weight, or umber of 
units; fees. 

20-130. Additional permissible light on vehi- 
cle. 

20-137.1. Child restraint systems required. 


Part 10. Operation of Vehicles and Rules of 
the Road. 


20-141. Speed restrictions. 

20-141.6. Aggressive Driving. 

20-147.1. Passenger vehicle towing other vehi- 
cles to keep right. 

20-158. Veticle control signs and signals. 

20-160.1. Failure to yield causing serious 
bodily injury; penalties. 


Part 12. Sentencing; Penalties. 


20-179.4. Community service alternative pun- 
ishment; responsibilities of the 
Department of Correction; fee. 


Article 3A. 


Safety and Emissions Inspection 
Program. 


Part 2. Safety and Emissions Inspections of 
Certain Vehicles. 


20-183.2. Description of vehicles subject to 
safety or emissions inspection; 
definitions. 
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Article 3B. Article 12. 
Permanent Weigh Stations and Portable Motor Vehicle Dealers and 
Scales. Manufacturers Licensing Law. 

Sec. Sec. 
20-183.9. Establishment and maintenance of 20-288. Application for license; license require- 

permanent weigh stations. ments; expiration of license; bond. 
20-183.10. Operation of the permanent weigh , 

stations by the Department of Article 16. 


Crime Control and Public Safety, 
Division of State Highway Patrol, 
uniformed personnel. 20-364. Route changes. 


Professional Housemoving. 


ARTICLE 1. 
Division of Motor Vehicles. 


§ 20-4.01. Definitions. 
CASE NOTES 


Cited in Erwin v. Tweed, 159 N.C. App. 579, 
583 S.E.2d 717, 2003 N.C. App. LEXIS 1532 
(2003). 


ARTICLE 2. 


Uniform Driver’s License Act. 


§ 20-7. Issuance and renewal of drivers licenses. 


(a) License Required. — To drive a motor vehicle on a highway, a person 
must be licensed by the Division under this Article or Article 2C of this Chapter 
to drive the vehicle and must carry the license while driving the vehicle. The 
Division issues regular drivers licenses under this Article and issues commer- 
cial drivers licenses under Article 2C. 

A license authorizes the holder of the license to drive any vehicle included in 
the class of the license and any vehicle included in a lesser class of license, 
except a vehicle for which an endorsement is required. To drive a vehicle for 
which an endorsement is required, a person must obtain both a license and an 
endorsement for the vehicle. A regular drivers license is considered a lesser 
class of license than its commercial counterpart. 

The classes of regular drivers licenses and the motor vehicles that can be 
driven with each class of license are: 

(1) Class A. — A Class A license authorizes the holder to drive any of the 
following: 

a. A Class A motor vehicle that is exempt under G.S. 20-37.16 from 
the commercial drivers license requirements. 

b. A Class A motor vehicle that has a combined GVWR of less than 
26,001 pounds and includes as part of the combination a towed 
unit that has a GVWR of at least 10,001 pounds. 

(2) Class B. — A Class B license authorizes the holder to drive any Class 
B motor vehicle that is exempt under G.S. 20-37.16 from the commer- 
cial drivers license requirements. 

(3) Class C. — A Class C license authorizes the holder to drive any of the 
following: 
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a. A Class C motor vehicle that is not a commercial motor vehicle. 

b. When operated by a volunteer member of a fire department, a 
rescue squad, or an emergency medical service (EMS) in the 
performance of duty, a Class A or Class B fire-fighting, rescue, or 
EMS motor vehicle or a combination of these vehicles. 

The Commissioner may assign a unique motor vehicle to a class that is 
different from the class in which it would otherwise belong. 

A new resident of North Carolina who has a drivers license issued by another 
jurisdiction must obtain a license from the Division within 60 days after 
becoming a resident. 

(al) Motorcycles and Mopeds. — To drive a motorcycle, a person shall have: 

(1) A full provisional license with a motorcycle learner’s permit; 
(2) A regular drivers license with a motorcycle learner’s permit; or 
(3) Either: 
a. A full provisional license; or 
b. A regular drivers license, with a motorcycle endorsement. 
Subsection (a2) of this section sets forth the requirements for a motorcycle 
learner’s permit. 

To obtain a motorcycle endorsement, a person shall demonstrate competence 
to drive a motorcycle by: 

(1) Passing a road test; 

(2) Passing a written or oral test concerning motorcycles; and 

(3) Paying the fee for a motorcycle endorsement. 
Neither a drivers license nor a motorcycle endorsement is required to drive a 
moped. 

(a2) Motorcycle Learner’s Permit. — The following persons are eligible for a 
motorcycle learner’s permit: 

(1) Aperson who is at least 16 years old but less than 18 years old and has 
a full provisional license issued by the Division. 

(2) A person who is at least 18 years old and has a license issued by the 
Division. 

To obtain a motorcycle learner’s permit, an applicant shall pass a vision test, 
a road sign test, and a written test specified by the Division. A motorcycle 
learner’s permit expires 18 months after it is issued. The holder of a motorcycle 
learner’s permit may not drive a motorcycle with a passenger. The fee for a 
motorcycle learner’s permit is the amount set in G.S. 20-7(1) for a learner’s 
permit. 

(b) Repealed by Session Laws 1993, c. 368, s. 1, c. 533, s. 12. 

(b1) Application. — To obtain an identification card, learners permit, or 
drivers license from the Division, a person shall complete an application form 
provided by the Division, present at least two forms of identification approved 
by the Commissioner, be a resident of this State, and, except for an identifi- 
cation card, demonstrate his or her physical and mental ability to drive safely 
a motor vehicle included in the class of license for which the person has 
applied. At least one of the forms of identification shall indicate the applicant’s 
residence address. The Division may copy the identification presented or hold 
it for a brief period of time to verify its authenticity. To obtain an endorsement, 
a person shall demonstrate his or her physical and mental ability to drive 
safely the type of motor vehicle for which the endorsement is required. 

The application form shall request all of the following information, and it 
shall contain the disclosures concerning the request for an applicant’s social 
security number required by section 7 of the federal Privacy Act of 1974, Pub. 
LE. No. 93-579: 

(1) The applicant’s full name. 

(2) The applicant’s mailing address and residence address. 

(3) A physical description of the applicant, including the applicant’s sex, 
height, eye color, and hair color. 
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(4) The applicant’s date of birth. 

(5) The applicant’s valid social security number. 

(6) The applicant’s signature. 

If an applicant does not have a valid social security number and is ineligible 
to obtain one, the applicant shall swear to or affirm that fact under penalty of 
perjury. In such case, the applicant may provide a valid Individual Taxpayer 
Identification Number issued by the Internal Revenue Service to that person. 

The Division shall not issue an identification card, learners permit, or 
drivers license to an applicant who fails to provide either the applicant’s valid 
social security number or the applicant’s valid Individual Taxpayer Identifi- 
cation Number. 

(b2) Disclosure of Social Security Number. — The social security number of 
an applicant is not a public record. The Division may not disclose an applicant’s 
social security number except as allowed under federal law. A violation of the 
disclosure restrictions is punishable as provided in 42 U.S.C. § 408, and 
amendments to that law. 

In accordance with 42 U.S.C. 405 and 42 U.S.C. 666, and amendments 
thereto, the Division may disclose a social security number obtained under 
subsection (b1) of this section only as follows: 

(1) For the purpose of administering the drivers license laws. 

(2) To the Department of Health and Human Services, Child Support 
Enforcement Program for the purpose of establishing paternity or 
child support or enforcing a child support order. 

(3) To the Department of Revenue for the purpose of verifying taxpayer 
identity. 

(b3) The Division shall adopt rules implementing the provisions of subsec- 
tion (b1) of this section with respect to proof of residency in this State. Those 
rules shall ensure that applicants submit verified or verifiable residency and 
address information that can be reasonably considered to be valid and that is 
provided on any of the following: 

(1) A document issued by an agency of the United States or by the 
government of another nation. 

(2) A document issued by another state. 

(3) A document issued by the State of North Carolina, or a political 
subdivision of this State. This includes an agency or instrumentality 
of this State. 

(4) A preprinted bank or other corporate statement. 

(5) A preprinted business letterhead. 

(6) Any other document deemed reliable by the Division. 

(b4) Examples of documents that are reasonably reliable indicators of 
residency include, but are not limited to, any of the following: 

(1) A pay stub with the payee’s address. 

(2) A utility bill showing the address of the applicant-payor. 

(3) A contract for an apartment, house, modular unit, or manufactured 
home with a North Carolina address signed by the applicant. 

(4) A receipt for personal property taxes paid. 

(5) A receipt for real property taxes paid to a North Carolina locality. 

(6) A current automobile insurance policy issued to the applicant and 
showing the applicant’s address. 

(7) A monthly or quarterly financial statement from a North Carolina 
regulated financial institution. 

(8) A matricula consular or substantially similar document issued by the 
Mexican Consulate for North Carolina. 

(9) A document similar to that described in subsection (8) of this section, 
issued by the consulate or embassy of another country. This subdivi- 
sion only applies if the Division has consulted with the United State 
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Department of State and is satisfied with the reliability of such 
document. 

(b5) The Division rules adopted pursuant to subsection (b3) of this section 
shall also provide that if an applicant cannot produce any documentation 
specified in subsection (b3) or (b4) of this section, the applicant, or in the case 
of a minor applicant a parent or legal guardian of the applicant, may complete 
an affidavit, on a form provided by the Division and sworn to before an official 
of the Division, indicating the applicant’s current residence address. The 
affidavit shall contain the provisions of G.S. 20-15(a) and G.S. 20-17(a)(5) and 
shall indicate the civil and criminal penalties for completing a false affidavit. 

(c) Tests. — To demonstrate physical and mental ability, a person must pass 
an examination. The examination may include road tests, vision tests, oral 
tests, and, in the case of literate applicants, written tests, as the Division may 
require. The tests must ensure that an applicant recognizes the handicapped 
international symbol of access, as defined in G.S. 20-37.5. The Division may 
not require a person who applies to renew a license that has not expired to take 
a written test or a road test unless one or more of the following applies: 

(1) The person has been convicted of a traffic violation since the person’s 
license was last issued. 

(2) The applicant suffers from a mental or physical condition that impairs 
the person’s ability to drive a motor vehicle. 

The Division may not require a person who is at least 60 years old to parallel 
park a motor vehicle as part of a road test. 

(cl) Insurance. — The Division may not issue a drivers license to a person 
until the person has furnished proof of financial responsibility. Proof of 
financial responsibility shall be in one of the following forms: 

(1) A written certificate or electronically-transmitted facsimile thereof 
from any insurance carrier duly authorized to do business in this 
State certifying that there is in effect a nonfleet private passenger 
motor vehicle liability policy for the benefit of the person required to 
furnish proof of financial responsibility. The certificate or facsimile 
shall state the effective date and expiration date of the nonfleet 
private passenger motor vehicle liability policy and shall state the 
date that the certificate or facsimile is issued. The certificate or 
facsimile shall remain effective proof of financial responsibility for a 
period of 30 consecutive days following the date the certificate or 
facsimile is issued but shall not in and of itself constitute a binder or 
policy of insurance. . 

(2) A binder for or policy of nonfleet private passenger motor vehicle 
liability insurance under which the applicant is insured, provided 
that the binder or policy states the effective date and expiration date 
of the nonfleet private passenger motor vehicle liability policy. 

The preceding provisions of this subsection do not apply to applicants who do 
not own currently registered motor vehicles and who do not operate nonfleet 
private passenger motor vehicles that are owned by other persons and that are 
not insured under commercial motor vehicle liability insurance policies. In 
such cases, the applicant shall sign a written certificate to that effect. Such 
certificate shall be furnished by the Division and may be incorporated into the 
license application form. Any material misrepresentation made by such person 
on such certificate shall be grounds for suspension of that person’s license for 
a period of 90 days. 

For the purpose of this subsection, the term “nonfleet private passenger 
motor vehicle” has the definition ascribed to it in Article 40 of General Statute 
Chapter 58. 

The Commissioner may require that certificates required by this subsection 
be on a form approved by the Commissioner. 
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The requirement of furnishing proof of financial responsibility does not 
apply to a person who applies for a renewal of his or her drivers license. 

Nothing in this subsection precludes any person from showing proof of 
financial responsibility in any other manner authorized by Articles 9A and 13 
of this Chapter. 

(d) Repealed by Session Laws 1993, c. 368, s. 1. 

(e) Restrictions. — The Division may impose any restriction it finds advis- 
able on a drivers license. It is unlawful for the holder of a restricted license to 
operate a motor vehicle without complying with the restriction and is the 
equivalent of operating a motor vehicle without a license. If any applicant shall 
suffer from any physical defect or disease which affects his or her operation of 
a motor vehicle, the Division may require to be filed with it a certificate of such 
applicant’s condition signed by some medical authority of the applicant’s 
community designated by the Division. This certificate shall in all cases be 
treated as confidential. Nothing in this subsection shall be construed to 
prevent the Division from refusing to issue a license, either restricted or 
unrestricted, to any person deemed to be incapable of safely operating a motor 
vehicle. This subsection does not prohibit deaf persons from operating motor 
vehicles who in every other way meet the requirements of this section. 

(f) Expiration and Temporary License. — The first drivers license the 
Division issues to a person expires on the person’s fourth or subsequent 
birthday that occurs after the license is issued and on which the individual’s 
age is evenly divisible by five, unless this subsection sets a different expiration 
date. A first drivers license may be issued for a shorter duration if the Division 
determines that a license of shorter duration should be issued when the 
applicant holds a visa of limited duration issued by the United States 
Department of State. The first drivers license the Division issues to a person 
who is at least 17 years old but is less than 18 years old expires on the person’s 
twentieth birthday. The first drivers license the Division issues to a person who 
is at least 62 years old expires on the person’s birthday in the fifth year after 
the license is issued, whether or not the person’s age on that birthday is evenly 
divisible by five. 

A drivers license that was issued by the Division and is renewed by the 
Division expires five years after the expiration date of the license that is 
renewed unless the Division determines that a license of shorter duration 
should be issued when the applicant holds a visa of limited duration from the 
United States Department of State. A person may apply to the Division to 
renew a license during the 180-day period before the license expires. The 
Division may not accept an application for renewal made before the 180-day 
period begins. 

The Division may renew by mail a drivers license issued by the Division to 
a person who meets any of the following descriptions: 

(1) Is serving on active duty in the armed forces of the United States and 
is stationed outside this State. 

(2) Is a resident of this State and has been residing outside the State for 
at least 30 continuous days. 

When renewing a license by mail, the Division may waive the examination 
that would otherwise be required for the renewal and may impose any 
conditions it finds advisable. A license renewed by mail is a temporary license 
that expires 60 days after the person to whom it is issued returns to this State. 

(g) Repealed by Session Laws 1979, c. 667, s. 6. 

(h) Repealed by Session Laws 1979, c. 113, s. 1. 

(i) Fees. — The fee for a regular drivers license is the amount set in the 
following table multiplied by the number of years in the period for which the 
license is issued: 
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Class of Regular License Fee for Each Year 
Class A $4.30 
Class B $4.30 
Class C $3.05 


The fee for a motorcycle endorsement is one dollar and seventy-five cents 
($1.75) for each year of the period for which the endorsement is issued. The 
appropriate fee shall be paid before a person receives a regular drivers license 
or an endorsement. 

(il) Restoration Fee. — Any person whose drivers license has been revoked 
pursuant to the provisions of this Chapter, other than G.S. 20-17(2), shall pay 
a restoration fee of twenty-five dollars ($25.00). A person whose drivers license 
has been revoked under G.S. 20-17(2) shall pay a restoration fee of fifty dollars 
($50.00) until the end of the fiscal year in which the cumulative total amount 
of fees deposited under this subsection in the General Fund exceeds ten million 
dollars ($10,000,000), and shall pay a restoration fee of twenty-five dollars 
($25.00) thereafter. The fee shall be paid to the Division prior to the issuance 
to such person of a new drivers license or the restoration of the drivers license. 
The restoration fee shall be paid to the Division in addition to any and all fees 
which may be provided by law. This restoration fee shall not be required from 
any licensee whose license was revoked or voluntarily surrendered for medical 
or health reasons whether or not a medical evaluation was conducted pursuant 
to this Chapter. The twenty-five dollar ($25.00) fee, and the first twenty-five 
dollars ($25.00) of the fifty-dollar ($50.00) fee, shall be deposited in the 
Highway Fund. The remaining twenty-five dollars ($25.00) of the fifty-dollar 
($50.00) fee shall be deposited in the General Fund of the State. The Office of 
State Budget and Management shall certify to the Department of Transpor- 
tation and the General Assembly when the cumulative total amount of fees 
deposited in the General Fund under this subsection exceeds ten million 
dollars ($10,000,000), and shall annually report to the General Assembly the 
amount of fees deposited in the General Fund under this subsection. 

It is the intent of the General Assembly to annually appropriate the funds 
deposited in the General Fund under this subsection to the Board of Governors 
of The University of North Carolina to be used for the Center for Alcohol 
Studies Endowment at The University of North Carolina at Chapel Hill, but 
not to exceed this cumulative total of ten million dollars ($10,000,000). 

() Highway Fund. — The fees collected under this section and G.S. 20-14 
shall be placed in the Highway Fund. 

(k) Repealed by Session Laws 1991, c. 726, s. 5. 

(1) Learner’s Permit. — A person who is at least 18 years old may obtain a 
learner’s permit. A learner’s permit authorizes the permit holder to drive a 
specified type or class of motor vehicle while in possession of the permit. A 
learner’s permit is valid for a period of 18 months after it is issued. The fee for 
a learner’s permit is ten dollars ($10.00). A learner’s permit may be renewed, 
or a second learner’s permit may be issued, for an additional period of 18 
months. The permit holder must, while operating a motor vehicle over the 
highways, be accompanied by a person who is licensed to operate the motor 
vehicle being driven and is seated beside the permit holder. 

(/-1) Repealed by Session Laws 1991, c. 726, s. 5. 

(m) Instruction Permit. — The Division upon receiving proper application 
may in its discretion issue a restricted instruction permit effective for a school 
year or a lesser period to any of the following applicants: 

(1) An applicant who is less than 18 years old and is enrolled in a drivers 
education program that is approved by the State Superintendent of 
Public Instruction and is offered at a public high school, a nonpublic 
secondary school, or a licensed drivers training school. 

(2) An applicant for certification under G.S. 20-218 as a school bus driver. 
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A restricted instruction permit authorizes the holder of the permit to drive a 
specified type or class of motor vehicle when in possession of the permit, 
subject to any restrictions imposed by the Division. The restrictions the 
Division may impose on a permit include restrictions to designated areas and 
highways and restrictions prohibiting operation except when an approved 
instructor is occupying a seat beside the permittee. A restricted instruction 
permit is not required to have a distinguishing number or a picture of the 
person to whom the permit is issued. 

(n) Format. — A drivers license issued by the Division must be tamperproof 
and must contain all of the following information: 

(1) An identification of this State as the issuer of the license. 

(2) The license holder’s full name. 

(3) The license holder’s residence address. 

(4) A color photograph of the license holder, taken by the Division. 

(5) A physical description of the license holder, including sex, height, eye 
color, and hair color. 

(6) The license holder’s date of birth. 

(7) An identifying number for the license holder assigned by the Division. 
The identifying number may not be the license holder’s social security 
number. 

(8) Each class of motor vehicle the license holder is authorized to drive 
and any endorsements or restrictions that apply. 

(9) The license holder’s signature. 

(10) The date the license was issued and the date the license expires. 

The Commissioner may waive the requirement of a color photograph on a 
license if the license holder proves to the satisfaction of the Commissioner that 
taking the photograph would violate the license holder’s religious convictions. 
In taking photographs of license holders, the Division must distinguish 
between license holders who are less than 21 years old and license holders who 
are at least 21 years old by using different color backgrounds or borders for 
each group. The Division shall determine the different colors to be used. 

At the request of an applicant for a drivers license, a license issued to the 
applicant must contain the applicant’s race. 

(o) Repealed by Session Laws 1991, c. 726, s. 5. 

(p) The Division must give the clerk of superior court in each county at least 
50 copies of the driver license handbook free of charge. The clerk must give a 
copy to a person who requests it. 

(q) Military Designation. — The Division shall develop a military designa- 
tion for drivers licenses that may, upon request, be granted to North Carolina 
residents on active duty and to their spouses and dependent children. A drivers 
license with a military designation on it may be renewed by mail no more than 
two times during the license holder’s lifetime. A license renewed by mail under 
this subsection is a permanent license and does not expire when the license 
holder returns to the State. A drivers license with a military designation on it 
issued to a person on active duty may be renewed up to one year prior to its 
expiration upon presentation of military or Department of Defense credentials. 

(r) Waiver of Vision Test. — The following license holders shall be exempt 
from any required eye exam when renewing a drivers license by mail under 
either subsection (f) of this section or subsection (q) of this section if, at the 
time of renewal, the license holder is serving in a combat zone or a qualified 
hazardous duty zone: 

(1) A member of the armed forces of the United States. 

(2) A member of the national guard or of a reserve component of the 
armed forces of the United States. (1935, c. 52, s. 2; 1943, c. 649, s. 1; 
Cayo eon 947 -en10G6 T6210: 1949.¢..583, 369210: ef 826;.ss..1; 2; 
MSiper542ess.. 1,-2° €01196;'ss.) 1-37 1953, ce. 839, 1284: 1311;°1955, 
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ce, 1187, ss: 2-6; 1957, c. 1225; 1963, cc. 754, 1007, 1022; 1965, c. 410; 
s. 5; 1967, c. 509; 1969, c. 183; c. 783, s. 1; c. 865; 1971, c. 158; 1973, 
ee: 782 705i. 1057,¢88.51437 1975) cadG2, sad; co295Ne..296, ss. isezac! 
684; ¢. 716.8. 5; c:,8415-¢..875; 8) 4; ¢, 879,,s: 46; LOT Ty cy Oca 4098: 
3: 66865.(8s. Ly. 31979) caddis Sibiicidlexcad(Saisi2nc 4667 sss oes 
41; c. 678, ss. 1-3; c. 801, ss. 5, 6; 1981, c. 42; c. 690, ss. 8-10; c. 792, s. 
3; 1981 (Reg. Sess., 1982), c. 1257, s. 1; 1983, c. 443, s. 1; 1985, c. 141, 
s. 4: c. 682, ss. 1, 2; 1987, c..869, ss. 10, 11; 1989,.c.. 436, ss.1, 23 e.cGae 
s. 5; c. 786, s. 4; 1991, c. 478, s. 1; c. 689, s. 325; c. 726, s. 5; 1991 (Reg. 
Sess., 1992), c. 1007, s. 27; c. 1030, s. 10; 1993, c. 368, s. 1; c. 533, ss. 
2, o> b2; 1993: (Reg..Sess., 1994), c..595,-ss: 1,.2:.c..790, S.71;.c fobs: 
1.1; 1995 (Reg. Sess., 1996), c. 675, s. 1; 1997-16, ss. 5, 8, 9; 1997-122, 
ss. 2, 3; 1997-377, s. 1; 1997-433, s. 4; 1997-443, ss. 114.122, 32.20; 
1997-456, s. 32, 33; 1998-17, s. 1; 1998-149, s. 2; 2000-120, ss. 14, 15; 
2000-140, s. 93.1(a); 2001-424, ss. 12.2(b), 27.10A(a)-(d); 2001-513, s. 
32(a); 2003-152, ss. 1, 2; 2003-284, s. 36.1; 2004-189, s. 5(a); 2004-203, 


ei) 


Waiver of Deadlines, Fees, and 
Penalities for Deployed Military Person- 
nel — Session Laws 2003-300, ss. 1 to 3, as 
amended by Session Laws 2004-203, s. 80, 
provide: 

“SECTION 1. Deployed Military Personnel 
Defined. — As used in this act, the term “de- 
ployed military personnel” includes both of the 
following: 

“(1) A member of the armed forces or the 
armed forces reserves of the United States on 
active duty in support of Operation Iraqi Free- 
dom on or after January 1, 2003. 

“(2) A member of the North Carolina Army 
National Guard or the North Carolina Air Na- 
tional Guard called to active duty in support of 
Operation Iraqi Freedom on or after January 1, 
2003. 

“SECTION 2. Proof. — Verification by the 
military member’s command specifying deploy- 
ment is conclusive evidence of the military 
member’s deployment. 

“SECTION 3. Waiver of Deadlines, Fees, and 
Penalties. — Except as prohibited by the Con- 
stitution, the Governor may extend deadlines 
and waive penalties or fees as is necessary to 
alleviate hardship created for deployed military 
personnel serving in Operation Iraqi Freedom. 
This authority includes the authority to do all 
of the following: 

“(1) Extend for up to 90 days from the end of 
deployment the validity of a permanent or 
temporary drivers license issued under G.S. 
20-7 to deployed military personnel. 

“(2) Waive civil penalties and restoration fees 
under G.S. 20-309 for any deployed military 
personnel whose motor vehicle liability insur- 
ance lapsed during the period of deployment or 
within 90 days after the military member re- 
turned to North Carolina if the military mem- 
ber certifies to the Division of Motor Vehicles 
that the motor vehicle was not driven on the 


highway by anyone during the period in which 
the motor vehicle was uninsured and that the 
owner now has liability insurance on the motor 
vehicle. 

“(3) Allow up to 90 days from the end of 
deployment for any deployed military person- 
nel to renew an occupational license. During 
the period of deployment or active duty and 
until the expiration of the 90-day period pro- 
vided for in this subdivision, expired occupa- 
tional licenses that are within the scope of this 
act remain valid, as if they had not expired. For 
the purposes of this section, the term ‘occupa- 
tional license’ means any license (other than a 
privilege license), certificate, or other evidence 
of qualification that an individual is required to 
obtain before the individual may engage in or 
represent himself or herself to be a member of a 
particular profession or occupation. 

“(4) Require that any renewal fee applicable 
to the renewal of a license under subdivision (3) 
of this section be prorated over the period 
covered by the license and reduced in propor- 
tion to the period of time that the licensee was 
deployed outside the State.” 

Editor’s Note. — Session Laws 2004-189, s. 
5(c), provides: “The Division of Motor Vehicles 
shall retain a portion of the proceeds of the 
increase in drivers license and duplicate license 
fees enacted in this Section to offset the actual 
cost of developing and maintaining the online 
Organ Donor Internet site established pursu- 
ant to G.S. 20-43.2 of this act. Proceeds remain- 
ing after deduction of amounts for development 
and maintenance costs shall be credited to the 
License to Give Trust Fund established under 
G.S. 20-7.4 and shall be used for the purposes 
authorized under G.S. 20-7.4 and G.S. 20-7.5.” 

Effect of Amendments. — 

Session Laws 2004-189, s. 5.(a), effective No- 
vember 1, 2004, in subsection (i), under the 
heading “Fee For Each Year,” substituted “4.30” 
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for “4.25” twice, and substituted “3.05” for 
“3.00.” 

Session Laws 2004-203, s. 2, effective August 
17, 2004, in subsection (b1), substituted “an 
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identification card, learners permit, or drivers” 
for “a drivers,” inserted “except for an identifi- 
cation card” preceding “demonstrate his or her,” 
and made a related punctuation change. 


§ 20-7.3. Availability of organ, eye, and tissue donor cards 
at motor vehicle offices. 


The Division shall make organ, eye, and tissue donor cards available to 
interested individuals in each office authorized to issue drivers licenses or 
special identification cards. The Division shall obtain donor cards from 
qualified organ, eye, or tissue procurement organizations or tissue banks, as 
defined in G.S. 130A-403. The Division shall offer organ donation information 
and a donor card to each applicant for a drivers license. The organ donation 
information shall include the following: 


(1) Astatement informing the individual that federally designated organ 
procurement organizations and eye banks have read-only access to 
the Department-operated Organ Donor Internet site listing those 
individuals who have stated to the Division of Motor Vehicles the 
individual’s intent to be an organ donor and have an organ donation 
symbol on the individual’s drivers license or special identification 


card. 


(2) The type of information that will be made available on the Organ 
Donor Internet site. (2001-481, s. 3; 2004-189, s. 3.) 


Editor’s Note. — 

Session Laws 2004-189, s. 5(c), provides: 
“The Division of Motor Vehicles shall retain a 
portion of the proceeds of the increase in driv- 
ers license and duplicate license fees enacted in 
this Section to offset the actual cost of develop- 
ing and maintaining the online Organ Donor 
Internet site established pursuant to G.S. 20- 
43.2 of this act. Proceeds remaining after de- 
duction of amounts for development and main- 


tenance costs shall be credited to the License to 
Give Trust Fund established under G.S. 20-7.4 
and shall be used for the purposes authorized 
under G.S. 20-7.4 and G.S. 20-7.5.” 

Effect of Amendments. — Session Laws 
2004-189, s. 3, effective January 1, 2005, in- 
serted “organ donation information and” pre- 
ceding “a donor card” in the third sentence; and 
added the last sentence and subdivisions (1) 
and (2). 


§ 20-7.4. License to Give Trust Fund established. 


(a) There is established the License to Give Trust Fund. Revenue in the 
Fund includes amounts credited by the Division as required by law, and other 
funds. Any surplus in the Fund shall not revert but shall be used for the 
purposes stated in this section. The Fund shall be kept on deposit with the 
State Treasurer, as in the case of other State Funds, and may be invested by 
the State Treasurer in any lawful securities for investment of State funds. The 
License to Give Trust Fund is subject to oversight by the State Auditor 
pursuant to Article 5A of Chapter 147 of the General Statutes. 

(b) The purposes for which funds may be expended by the License to Give 
Trust Fund Commission from the License to Give Trust Fund are as follows: 

(1) As grants-in-aid for initiatives that educate about and promote organ 
and tissue donation and health care decision making at life’s end. 

(2) Expenses of the License to Give Trust Fund Commission as authorized 
in G.S. 20-7.5. (2004-189, s. 4(a).) 


Editor’s Note. — Session Laws 2004-189, s. 
6, made this section effective November 1, 
2004. 


Session Laws 2004-189, s. 5(c), provides: 


“The Division of Motor Vehicles shall retain a 
portion of the proceeds of the increase in driv- 
ers license and duplicate license fees enacted in 
this Section to offset the actual cost of develop- 


361 


§20-7.5 2004 INTERIM SUPPLEMENT §20-7.5 


ing and maintaining the online Organ Donor _ be credited to the License to Give Trust Fund 
Internet site established pursuant to 20-43.2. established under G.S. 20-7.4 and shall be used 
Proceeds remaining after deduction of amounts for the purposes authorized under G.S. 20-7.4 
for development and maintenance costs shall and G.S. 20-7.5.” 


§ 20-7.5. License to Give Trust Fund Commission estab- 
lished. 


(a) There is established the License to Give Trust Fund Commission. The 
Commission shall be located in the Department of Administration for budget- 
ary and administrative purposes only. The Commission may allocate funds 
from the License to Give Trust Fund for the purposes authorized in G.S. 20-7.4. 
The Commission shall have 15 members, appointed as follows: 

(1) Four members by the General Assembly, upon the recommendation of 
the President Pro Tempore of the Senate: 

a. One representative of Carolina Donor Services. 

b. One representative of LifeShare of The Carolinas. 

c. Two members who have demonstrated an interest in organ and 
tissue donation and education. 

(2) Four members by the General Assembly, upon the recommendation of 
the Speaker of the House of Representatives: 

a. One representative of The North Carolina Eye Bank, Inc. 

b. One representative of The Carolinas Center for Hospice and 
End-of-Life Care. 

c. Two members who have demonstrated an interest in promoting 
advance care planning education. 

(3) Seven members by the Governor: 

a. Three members representing organ, tissue, and eye recipients, 
families of recipients, or families of donors. Of these three, one 
each from the mountain, heartland, and coastal regions of the 
State. 

b. One member who is a transplant physician licensed to practice 
medicine in this State. 

c. One member who has demonstrated an interest in organ and tissue 
donation and education. 

d. One member who has demonstrated an interest in promoting 
advance care planning education. 

e. Arepresentative of the North Carolina Department of Transporta- 
tion. 

(b) The Commission shall elect from its membership a chair and a vice-chair 
for two-year terms. The Secretary of Administration shall provide meeting 
facilities for the Commission as required by the Chair. 

(c) The members of the Commission shall receive per diem and necessary 
travel and subsistence expenses in accordance with G.S. 138-5 and G.S. 138-6, 
as applicable. Per diem, subsistence, and travel expenses of the members shall 
be paid from the License to Give Trust Fund. 

(d) The members of the Commission shall comply with G.S. 14-234 prohib- 
iting conflicts of interest. In addition to the restrictions imposed under G.S. 
14-234, a member shall not vote on, participate in the deliberations of, or 
otherwise attempt through his or her official capacity to influence the vote on 
allocations of moneys from the License to Give Trust Fund to a nonprofit entity 
of which the member is an officer, director, or employee, or to a governmental 
entity of which the member is an employee or a member of the governing 
eae A violation of this subsection is a Class 1 misdemeanor. (2004-189, s. 
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Editor’s Note. — Session Laws 2004-189, s. 
6, made this section effective January 1, 2005. 

Session Laws 2004-189, s. 5.(c), provides: 
“The Division of Motor Vehicles shall retain a 
portion of the proceeds of the increase in driv- 
ers license and duplicate license fees enacted in 
this Section to offset the actual cost of develop- 
ing and maintaining the online Organ Donor 


MOTOR VEHICLES 


§20-14 


Internet site established pursuant to G.S. 20- 
43.2. Proceeds remaining after deduction of 
amounts for development and maintenance 
costs shall be credited to the License to Give 
Trust Fund established under G.S. 20-7.4 and 
shall be used for the purposes authorized under 
G.S. 20-7.4 and G.S. 20-7.5.” 


§ 20-7.6. Powers and duties of the License to Give Trust 
Fund Commission. 


The License to Give Trust Fund Commission has the following powers and 


duties: 


(1) Establish general policies and guidelines for awarding grants-in-aid to 
nonprofit entities to conduct education and awareness activities on 
organ and tissue donation and advance care planning. 

(2) Accept gifts or grants from other sources to further the purposes of the 
License to Give Trust Fund. Such gifts or grants shall be transmitted 
to the State Treasurer for credit to the Fund. 

(3) Hire staff or contract for other expertise for the administration of the 
Fund. Expenses related to staffing shall be paid from the License to 
Give Trust Fund. (2004-189, s. 4(b).) 


Editor’s Note. — Session Laws 2004-189, s. 
6, made this section effective January 1, 2005. 

Session Laws 2004-189, s. 5.(c), provides: 
“The Division of Motor Vehicles shall retain a 
portion of the proceeds of the increase in driv- 
ers license and duplicate license fees enacted in 
this Section to offset the actual cost of develop- 
ing and maintaining the online Organ Donor 


§ 20-14. Duplicate licenses. 


Internet site established pursuant to G.S. 20- 
43.2. Proceeds remaining after deduction of 
amounts for development and maintenance 
costs shall be credited to the License to Give 
Trust Fund established under G.S. 20-7.4 and 
shall be used for the purposes authorized under 
G.S. 20-7.4 and G.S. 20-7.5.” 


A person may obtain a duplicate of a license issued by the Division by paying 
a fee of ten dollars and five cents ($10.05) and giving the Division satisfactory 
proof that any of the following has occurred: 

(1) The person’s license has been lost or destroyed. 

(2) It is necessary to change the name or address on the license. 

(3) Because of age, the person is entitled to a license with a different color 
photographic background or a different color border. 

(4) The Division revoked the person’s license, the revocation period has 
expired, and the period for which the license was issued has not 
Bemadmil 501.1296. 9501 949,7¢.164998 22") 1969, c. 783;is. 2: 1975, c. 
716; s. 5; 1979, c. 667, s. 41; 1981, c. 690, s. 11; 1983, c. 443, s. 3; 1991, 
6)6352,°5. 2;\c. 689\'s. 327; 1991 (Reg: Sessi;:1992), c. 1007, s.28:1995 
(Reg. Sess., 1996), c. 675, s. 2; 2004-189, s. 5(b).) 


Editor’s Note. — Session Laws 2004-189, s. 
5(c), provides: “The Division of Motor Vehicles 
shall retain a portion of the proceeds of the 
increase in drivers license and duplicate license 
fees enacted in this Section to offset the actual 
cost of developing and maintaining the online 
Organ Donor Internet site established pursu- 


ant to G.S. 20-43.2 of this act. Proceeds remain- 
ing after deduction of amounts for development 
and maintenance costs shall be credited to the 
License to Give Trust Fund established under 
G.S. 20-7.4 and shall be used for the purposes 
authorized under G.S. 20-7.4 and G.S. 20-7.5.” 

Effect of Amendments. — Session Laws 
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2004-189, s. 5.(b), effective November 1, 2004, 
substituted “ten dollars and five cents ($10.05)” 
for “ten dollars ($10.00).” 


§ 20-16. Authority of Division to suspend license. 


(a) The Division shall have authority to suspend the license of any operator 
with or without a preliminary hearing upon a showing by its records or other 
satisfactory evidence that the licensee: 

(1) through (4) Repealed by Session Laws 1979, c. 36; 

(5) Has, under the provisions of subsection (c) of this section, within a 
three-year period, accumulated 12 or more points, or eight or more 
points in the three-year period immediately following the reinstate- 
ment of a license which has been suspended or revoked because of a 
conviction for one or more traffic offenses; 

(6) Has made or permitted an unlawful or fraudulent use of such license 
or a learner’s permit, or has displayed or represented as his own, a 
license or learner’s permit not issued to him; 

(7) Has committed an offense in another state, which if committed in this 
State would be grounds for suspension or revocation; 

(8) Has been convicted of illegal transportation of alcoholic beverages; 

(8a) Has been convicted of impaired instruction under G.S. 20-12.1; 

(8b) Has violated on a military installation a regulation of that installa- 
tion prohibiting conduct substantially similar to conduct that consti- 
tutes impaired driving under G.S. 20-138.1 and, as a result of that 
violation, has had his privilege to drive on that installation revoked or 
suspended after an administrative hearing authorized by the com- 
manding officer of the installation and that commanding officer has 
general court martial jurisdiction; 

(9) Has, within a period of 12 months, been convicted of (1) two or more 
charges of speeding in excess of 55 and not more than 80 miles per 
hour, (ii) one or more charges of reckless driving and one or more 
charges of speeding in excess of 55 and not more than 80 miles per 
hour, or (iii) one or more charges of aggressive driving and one or more 
charges of speeding in excess of 55 and not more than 80 miles per 
hour; 

(10) Has been convicted of operating a motor vehicle at a speed in excess 
of 75 miles per hour on a public road or highway where the maximum 
speed is less than 70 miles per hour; 

(10a) Has been convicted of operating a motor vehicle at a speed in excess 
of 80 miles per hour on a public highway where the maximum speed 
is 70 miles per hour; or 

(11) Has been sentenced by a court of record and all or a part of the 
sentence has been suspended and a condition of suspension of the 
Been is that the operator not operate a motor vehicle for a period 
of time. 

However, if the Division revokes without a preliminary hearing and the person 
whose license is being revoked requests a hearing before the effective date of 
the revocation, the licensee retains his license unless it is revoked under some 
other provision of the law, until the hearing is held, the person withdraws his 
request, or he fails to appear at a scheduled hearing. 

(b) Pending an appeal from a conviction of any violation of the motor vehicle 
laws of this State, no driver’s license shall be suspended by the Division of 
Motor Vehicles because of such conviction or because of evidence of the 
commission of the offense for which the conviction has been had. 

_(c) The Division shall maintain a record of convictions of every person 
licensed or required to be licensed under the provisions of this Article as an 
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operator and shall enter therein records of all convictions of such persons for 
any violation of the motor vehicle laws of this State and shall assign to the 
record of such person, as of the date of commission of the offense, a number of 
points for every such conviction in accordance with the following schedule of 
convictions and points, except that points shall not be assessed for convictions 
resulting in suspensions or revocations under other provisions of laws: 
Further, any points heretofore charged for violation of the motor vehicle 
inspection laws shall not be considered by the Division of Motor Vehicles as a 
basis for suspension or revocation of driver’s license: 


Schedule of Point Values 
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Schedule of Point Values for Violations While Operating a Commercial 


Motor Vehicle 
Ri tositeme OD Pe umesSC lOO DUS tra tel eet cck th eee cao eae duets ech ald. sede eee bs 8 
Pe eae WyeClOSSilS:VIOlAtLON & i. sees Pen eee cain ove ott. Adee ede ene 6 
Careless and reckless driving in violation of 
eer CLE Monet, oul FE Oe Tl ee Dad. 6 
Ree sey tOlrAatlOnyOl Got 20-1 4S cee. hia sea eee bole alesse eaeeose. tenes 6 
ee eeMormertRc er CIS WAT OURIAES< 1 tit. Fi lassi a PelAy, VST ho sale ce tas ees woh: be ee Hae ee 6 
Ey 41.0! L/S (6 Wig g We Poe Pe) OO a ORO SES PL MOAT A,. SURO Reed ee BS ool 5 
Pettis EODCT Ly (aM ASE ONLY. fess v seve tea das tevenek es hbivac ees avuscess 5 
PPO VORLGOECIOSOLL. SNP Vit AH eT AEH. FEL ta cel os oes beleiies Leen thes Mek ers. D 
ret rie See ye TON SsICl CoO TOA” Fink AE kes Paths ot eens be dante st et tee ee Os Po 5 
Ts gH VS VSCS CVs «neue oo) 98 dnd Dike Slt he 0 RE ie Mikes or ae re ene le aA ee ee ee > 
Failure to yield right-of-way to pedestrian 
Pee UR Onl mio C2) er of) MEME AER 2 OT, Ba RS 5 
Failure to yield right-of-way to bicycle, 
aI Ter MI TOON CY Clot ars ieee eco ek beer ts Mee cane Paden ee bee east 5) 


365 


§20-16 2004 INTERIM SUPPLEMENT §20-16 


Running throvigh-stop sign’ iis. 26 a bierex. onatadls aadees. Unie he eOreeeee 4 
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The above provisions of this subsection shall only apply to violations and 
convictions which take place within the State of North Carolina. The Schedule 
of Point Values for Violations While Operating a Commercial Motor Vehicle 
shall not apply to any commercial motor vehicle known as an “aerial lift truck” 
having a hydraulic arm and bucket station, and to any commercial motor 
vehicle known as a “line truck” having a hydraulic lift for cable, if the vehicle 
is owned, operated by or under contract to a public utility, electric or telephone 
membership corporation or municipality and used in connection with instal- 
lation, restoration or maintenance of utility services. 

No points shall be assessed for conviction of the following offenses: 


Overloads 

Over length 

Over width 

Over height 

Illegal parking 

Carrying concealed weapon 

Improper plates 

Improper registration 

Improper muffler 

Improper display of license plates or dealers’ tags 
Unlawful display of emblems and insignia 
Failure to display current inspection certificate. 


In case of the conviction of a licensee of two or more traffic offenses 
committed on a single occasion, such licensee shall be assessed points for one 
offense only and if the offenses involved have a different point value, such 
licensee shall be assessed for the offense having the greater point value. 

Upon the restoration of the license or driving privilege of such person whose 
license or driving privilege has been suspended or revoked because of convic- 
tion for a traffic offense, any points that might previously have been accumu- 
lated in the driver’s record shall be cancelled. 

Whenever any licensee accumulates as many as seven points or accumulates 
as many as four points during a three-year period immediately following 
reinstatement of his license after a period of suspension or revocation, the 
Division may request the licensee to attend a conference regarding such 
licensee’s driving record. The Division may also afford any licensee who has 
accumulated as many as seven points or any licensee who has accumulated as 
many as four points within a three-year period immediately following rein- 
statement of his license after a period of suspension or revocation an opportu- 
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nity to attend a driver improvement clinic operated by the Division and, upon 
the successful completion of the course taken at the clinic, three points shall be 
deducted from the licensee’s conviction record; provided, that only one deduc- 
tion 7 points shall be made on behalf of any licensee within any five-year 
period. 

When a license is suspended under the point system provided for herein, the 
first such suspension shall be for not more than 60 days; the second such 
suspension shall not exceed six months and any subsequent suspension shall 
not exceed one year. 

Whenever the driver’s license of any person is subject to suspension under 
this subsection and at the same time also subject to suspension or revocation 
under other provisions of laws, such suspensions or revocations shall run 
concurrently. 

In the discretion of the Division, a period of probation not to exceed one year 
may be substituted for suspension or for any unexpired period of suspension 
under subsections (a)(1) through (a)(10a) of this section. Any violation of 
probation during the probation period shall result in a suspension for the 
unexpired remainder of the suspension period. Any accumulation of three or 
more points under this subsection during a period of probation shall constitute 
a violation of the condition of probation. 

(d) Upon suspending the license of any person as authorized in this section, 
the Division shall immediately notify the licensee in writing and upon his 
request shall afford him an opportunity for a hearing, not to exceed 60 days 
after receipt of the request, unless a preliminary hearing was held before his 
license was suspended. Upon such hearing the duly authorized agents of the 
Division may administer oaths and may issue subpoenas for the attendance of 
witnesses and the production of relevant books and papers and may require a 
reexamination of the licensee. Upon such hearing the Division shall either 
rescind its order of suspension, or good cause appearing therefor, may extend 
the suspension of such license. Provided further upon such hearing, prelimi- 
nary or otherwise, involving subsections (a)(1) through (a)(10a) of this section, 
the Division may for good cause appearing in its discretion substitute a period 
of probation not to exceed one year for the suspension or for any unexpired 
period of suspension. Probation shall mean any written agreement between 
the suspended driver and a duly authorized representative of the Division and 
such period of probation shall not exceed one year, and any violation of the 
probation agreement during the probation period shall result in a suspension 
for the unexpired remainder of the suspension period. The authorized agents 
of the Division shall have the same powers in connection with a preliminary 
hearing prior to suspension as this subsection provided in connection with 
hearings held after suspension. These agents shall also have the authority to 
take possession of a surrendered license on behalf of the Division if the 
suspension is upheld and the licensee requests that the suspension begin 
immediately. 

(e) The Division may conduct driver improvement clinics for the benefit of 
those who have been convicted of one or more violations of this Chapter. Each 
driver attending a driver improvement clinic shall pay a fee of twenty-five 
dollars ($25.00). 

(el) Notwithstanding any other provision of this Chapter, if the Division 
suspends the license of an operator pursuant to subdivisions (a)(9), (a)(10), or 
(a)(10a) of this section, upon the first suspension only, a district court judge 
may allow the licensee a limited driving privilege or license for a period not to 
exceed 12 months, provided he has not been convicted of any other motor 
vehicle moving violation within the previous 12 months. The limited driving 
privilege shall be issued in the same manner and under the terms and 
conditions prescribed in G.S. 20-16.1(b)(1), (2), (3), (4), and (5). 
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(e2) If the Division revokes a person’s drivers license pursuant to G.S. 
20-17(a)(16), a judge may allow the licensee a limited driving privilege for a 
period not to exceed the period of revocation. The limited driving privilege shall 
be issued in the same manner and under the terms and conditions prescribed 
in G.S..20-16.1(b)), (2);.(3), (4), (), and (2)2C1935, c,52,s. 11; 1947) co go eaes 
1, 2; c. 1067, s. 13; 1949, c. 3738, ss. 1, 2; c.. 1032, s. 2; 1953, c. 45071955, ¢. 1152, 
s. 15; c. 1187, ss. 9-12; 1957, c. 499, s. 1; 1959, c. 1242, ss. 1-2; 1961, c. 460, ss. 
1, 2(a); 1963, c. 1115; 1965, c. 130; 1967, c. 16; 1971, c. 234, ss. 1, 2; c. 793, ss. 
1,-2; c. 1198,,ss..1, 2.1973; ¢. 17,.8s..1;,2; 1975,.¢.. 716, s.sd:eb9ide C290 Za came 
1979, c. 36; c. 667, ss. 18, 41; 1981, c. 412, s. 4; c. 747, ss. 33, 66; 1981 (Reg. 
Sess., 1982), c. 1256; 1983, c. 435, s. 10; c. 538, ss. 3-5; c. 798; 1983 (Reg. Sess., 
1984), c. 1101, s. 4; 1987, c. 744, ss. 1, 2; 1987 (Reg. Sess., 1988), c. 1037, s. 75; 
1989, c. 784, s. 9; 1991, c. 682, s. 3; 1999-330, s. 7; 1999-452, s. 10; 2000-109, 
s. 7(d); 2000-117, s. 2; 2000-155, s. 10; 2001-352, s. 2; 2004-172, s. 3; 2004-193, 


SSie2ece) 


Editor’s Note. — 

Session Laws 2004-172, s. 6, provides: “The 
Department of Transportation, as part of any 
regularly scheduled updates, shall revise the 
written portion of the drivers license examina- 
tion and any publications related to obtaining a 
drivers license to reflect the changes in Sections 
ie feand Sior-this' act,” 

Session Laws 2004-172, s. 7, provides: “The 
Department of Transportation, counties, and 
municipalities are encouraged to provide public 
service announcements on television and radio 
informing the public of the provisions of this 
act. The public service announcements should 
be scheduled to occur during times most likely 
to reach a broad audience.” 

Effect of Amendments. — Session Laws 
2004-172, s. 3, effective December 1, 2004, and 
applicable to violations committed on or after 
that date, in subsection (c), inserted “Failure to 
yield right-of-way to pedestrian pursuant to 
G.S. 20-158(b)(2)b. ... 4” and “Failure to yield 
right-of-way to bicycle, motor scooter, or motor- 


cycle ... 4” preceding “Running through stop 
sign ... 3” under “Schedule of Point Values,” 
inserted “Failure to yield right-of-way to pedes- 
trian pursuant to G.S. 20-158(b)(2)b. ... 5” and 
“Failure to yield right-of-way to bicycle, motor 
scooter, or motorcycle ... 5” preceding “Running 
through stop sign” under “Schedule of Point 
Values for Violations While Operating a Com- 
mercial Motor Vehicle.” 

Session Laws 2004-193, ss. 2 and 3, effective 
December 1, 2004, and applicable to offenses 
committed on or after that date, in subdivision 
(a)(9), inserted “(i)” preceding “two or more,” 
substituted “hour, (ii)” for “hour, or of,” and 
added “,or (iii) one or more charges of aggres- 
sive driving and one or more charges of speed- 
ing in excess of 55 and not more than 80 miles 
per hour” at the end of the sentence; in subsec- 
tion (c), inserted “Aggressive driving....5” in the 
“Schedule of Point Values,” and inserted “Ag- 
gressive driving....6” in the “Schedule of Point 
Values for Violations While Operating a Com- 
mercial Motor Vehicle.” 


CASE NOTES 


I. In General. 


I. IN GENERAL. 
Cited in Shavitz v. City of High Point, 270 F. 


Supp. 2d 702, 2003 U.S. Dist. LEXIS 11839 
(M.D.N.C. 2003). 


§ 20-16.1. Mandatory suspension of driver’s license upon 
conviction of excessive speeding; limited driv- 
ing permits for first offenders. 


(a) Notwithstanding any other provisions of this Article, the Division shall 
suspend for a period of 30 days the license of any driver without preliminary 
hearing on receiving a record of the driver’s conviction of either (i) exceeding by 
more than 15 miles per hour the speed limit, either within or outside the 
corporate limits of a municipality, if the person was also driving at a speed in 
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excess of 55 miles per hour at the time of the offense, or (ii) driving at a speed 
in excess of 80 miles per hour at the time of the offense. 

(b)(1) Upon a first conviction only of violating subsection (a), the trial judge 
may when feasible allow a limited driving privilege or license to the 
person convicted for proper purposes reasonably connected with the 
health, education and welfare of the person convicted and his family. 
For purposes of determining whether conviction is a first conviction, 
no prior offense occurring more than seven years before the date of the 
current offense shall be considered. The judge may impose upon such 
limited driving privilege any restrictions as in his discretion are 
deemed advisable including, but not limited to, conditions of days, 
hours, types of vehicles, routes, geographical boundaries and specific 
purposes for which limited driving privilege is allowed. Any such 
limited driving privilege allowed and restrictions imposed thereon 
shall be specifically recorded in a written judgment which shall be as 
near as practical to that hereinafter set forth and shall be signed by 
the trial judge and shall be affixed with the seal of the court and shall 
be made a part of the records of the said court. A copy of said judgment 
shall be transmitted to the Division of Motor Vehicles along with any 
driver’s license in the possession of the person convicted and a notice 
of the conviction. Such permit issued hereunder shall be valid for 30 
days from the date of issuance by trial court. Such permit shall 
constitute a valid license to operate motor vehicles of the class or type 
that would be allowed by the person’s license if it were not currently 
revoked upon the streets and highways of this or any other state in 
accordance with the restrictions noted thereon and shall be subject to 
all provisions of law relating to driver’s license, not by their nature, 
rendered inapplicable. 

(2) The judgment issued by the trial judge as herein permitted shall as 
near as practical be in form and content as follows: 
IN THE GENERAL COURT 


STATE OF NORTH OF JUSTICE 

CAROLINA RESTRICTED DRIVING 
COUNTY OF .. 2t = PRIVILEGES 

This cause coming on to be heard and being heard before the 
Honorable ___ ____, Judge presiding, and it appearing to the court 
that the defendant, ___  _, has been convicted of the offense of 


excessive speeding in violation of G.S. 20-16.1(a), and it further 
appearing to the court that the defendant should be issued a restric- 
tive driving license and is entitled to the issuance of a restrictive 
driving privilege under and by the authority of G.S. 20-16.1(b); 

Now, therefore, it is ordered, adjudged and decreed that the 
defendant be allowed to operate a motor vehicle under the following 
conditions and under no other circumstances. 


Name: 

ECG ek et dS ee EY Cont) Sex: 

neigh Amr ern Sa wr sv. josWeight: 
olorioiiair2 ern lt Color of Eyes: ____ 
Birth Date: 


Drivers lacense NUMDeN: — =... 30 Si elorrt i Pee 
PO Tee itaomuiGeiiaee: sree tee tek AL ee ee ee 
Conditions of Restriction: 
Type of Vehicle: 
Geographic Restrictions: 
Hours of Restriction: 
Other Restrictions: _ 
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This limited license shall be effective from ——___ to _______ 
subject to further orders as the court in its discretion may deem 
necessary and proper. 

Thigithe: sae dayeor elt = aes, 


(Judge Presiding) 

(3) Upon conviction of such offense outside the jurisdiction of this State 
the person so convicted may apply to a district court judge of the 
district or set of districts as defined in G.S. 7A-41.1(a) in which he 
resides for limited driving privileges hereinbefore defined. Upon such 
application the judge shall have the authority to issue such limited 
driving privileges in the same manner as if he were the trial judge. 

(4) Any violation of the restrictive driving privileges as set forth in the 
judgment of the trial judge allowing such privileges shall constitute 
the offense of driving while license has been suspended as set forth in 
G.S. 20-28. Whenever a person is charged with operating a motor 
vehicle in violation of the restrictions, the limited driving privilege 
shall be suspended pending the final disposition of the charge. 

(5) This section is supplemental and in addition to existing law and shall 
not be construed so as to repeal any existing provision contained in 
the General Statutes of North Carolina. 

(c) Upon conviction of a similar second or subsequent offense which offense 
occurs within one year of the first or prior offense, the license of such operator 
shall be suspended for 60 days, provided such first or prior offense occurs 
subsequent to July 1, 1953. 

(d) Notwithstanding any other provisions of this Article, the Division shall 
suspend for a period of 60 days the license of any driver without preliminary 
hearing on receiving a record of such driver’s conviction of having violated the 
laws against speeding described in subsection (a) and of having violated the 
laws against reckless driving on the same occasion as the speeding offense 
occurred. 

(e) The provisions of this section shall not prevent the suspension or 
revocation of a license for a longer period of time where the same may be 
authorized by other provisions of law. 

(f) Repealed by Session Laws 1987, c. 869, s. 14. 

(g) Any judge granting limited driving privileges under this section shall, 
prior to granting such privileges, be furnished proof and be satisfied that the 
person being granted such privileges is financially responsible. Proof of 
financial responsibility shall be in one of the following forms: 

(1) A written certificate or electronically-transmitted facsimile thereof 
from any insurance carrier duly authorized to do business in this 
State certifying that there is in effect a nonfleet private passenger 
motor vehicle liability policy for the benefit of the person required to 
furnish proof of financial responsibility. The certificate or facsimile 
shall state the effective date and expiration date of the nonfleet 
private passenger motor vehicle liability policy and shall state the 
date that the certificate or facsimile is issued. The certificate or 
facsimile shall remain effective proof of financial responsibility for a 
period of 30 consecutive days following the date the certificate or 
facsimile is issued but shall not in and of itself constitute a binder or 
policy of insurance or 

(2) A binder for or policy of nonfleet private passenger motor vehicle 
liability insurance under which the applicant is insured, provided 
that the binder or policy states the effective date and expiration date 
of the nonfleet private passenger motor vehicle liability policy. 

The preceding provisions of this subsection do not apply to applicants who do 
not own currently registered motor vehicles and who do not operate nonfleet 
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private passenger motor vehicles that are owned by other persons and that are 
not insured under commercial motor vehicle liability insurance policies. In 
such cases, the applicant shall sign a written certificate to that effect. Such 
certificate shall be furnished by the Division. Any material misrepresentation 
made by such person on such certificate shall be grounds for suspension of that 
person’s license for a period of 90 days. 

For the purpose of this subsection “nonfleet private passenger motor vehicle” 
has the definition ascribed to it in Article 40 of General Statute Chapter 58. 

The Commissioner may require that certificates required by this subsection 
be on a form approved by the Commissioner. Such granting of limited driving 
privileges shall be conditioned upon the maintenance of such financial respon- 
sibility during the period of the limited driving privilege. Nothing in this 
subsection precludes any person from showing proof of financial responsibility 
in any other manner authorized by Articles 9A and 18 of this Chapter. (1953, 
Pee OO nCealLO7,.5-019; 1959, c, 1264, s, 4: 1965, c..133; 1975, c: 716, s. 5; 
wos 1o.c.00/, ss. 19,41; 1983,.c, 77; 1987, c. 869, ss. 13, 14; 1989, c. 436, 
SA: ale s. 57; 1995 (Reg. Sess., 1996), c. 652, s. 2; 1999-456, s. 59; 2004-199, 
s. 13(a). 


resident judge of the superior court” in the first 
sentence of subsection (b). 


Effect of Amendments. — Session Laws 
2004-199, s. 13(a), effective August 17, 2004, 
substituted “a district court judge” for “the 


§ 20-16.2. Implied consent to chemical analysis; manda- 
tory revocation of license in event of refusal; 
right of driver to request analysis. 


CASE NOTES 


I. In General. 
II. Administration of Test. 


I. IN GENERAL. thus, so defendant had no right to consult 


counsel other than that provided for in G.S. 


Cited in State v. Jacobs, 162 N.C. App. 251, 
590 S.E.2d 437, 2004 N.C. App. LEXIS 119 
(2004). 


II. ADMINISTRATION OF TEST. 


Right to Counsel. — When a defendant was 
arrested for driving while impaired, his right to 
consult with counsel as specified in G.S. 20- 
16.2(a)(6) controlled over the right stated in 
G.S. 15A-105(5) because anyone who accepted 
the privilege of driving on North Carolina’s 
highways consented to the use of a 
breathalyzer test and had no constitutional 
right to consult a lawyer to void that consent; 


20-16.2(a)(6). State v. Rasmussen, 158 N.C. 
App. 544, 582 S.E.2d 44, 2003 N.C. App. LEXIS 
1219 (2003). 

When defendant was arrested for driving 
while impaired, his right to consult with coun- 
sel as specified in G.S. 20-16.2(a)(6) was not 
violated because he did not unambiguously 
identify the person who was present as his 
witness to the breathalyzer test as his attorney 
and did not affirmatively ask to speak to her 
before the test was administered. State v. Ras- 
mussen, 158 N.C. App. 544, 582 S.E.2d 44, 2003 
N.C. App. LEXIS 1219 (2003). 


§ 20-17. Mandatory revocation of license by Division. 


(a) The Division shall forthwith revoke the license of any driver upon 
receiving a record of the driver’s conviction for any of the following offenses: 
(1) Manslaughter (or negligent homicide) resulting from the operation of 


a motor vehicle. 


(2) Either of the following impaired driving offenses: 
a. Impaired driving under G.S. 20-138.1. 
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b. Impaired driving under G.S. 20-138.2. 

(3) Any felony in the commission of which a motor vehicle is used. 

(4) Failure to stop and render aid in violation of G.S. 20-166(a) or (b). 

(5) Perjury or the making of a false affidavit or statement under oath to 
the Division under this Article or under any other law relating to the 
ownership of motor vehicles. 

(6) Conviction, within a period of 12 months, of (1) two charges of reckless 
driving, (ii) two charges of aggressive driving, or (iii) one or more 
charges of reckless driving and one or more charges of aggressive 
driving. 

(7) Conviction upon one charge of aggressive driving or reckless driving 
while engaged in the illegal transportation of intoxicants for the 
purpose of sale. 

(8) Conviction of using a false or fictitious name or giving a false or 
fictitious address in any application for a drivers license, or learner’s 
permit, or any renewal or duplicate thereof, or knowingly making a 
false statement or knowingly concealing a material fact or otherwise 
committing a fraud in any such application or procuring or knowingly 
permitting or allowing another to commit any of the foregoing acts. 

(9) Death by vehicle as defined in G.S. 20-141.4. 

(10) Repealed by Session Laws 1997-443, s. 19.26(b). 

(11) Conviction of assault with a motor vehicle. 

(12) A second or subsequent conviction of transporting an open container 
of alcoholic beverage under G.S. 20-138.7. 

(13) Asecond or subsequent conviction, as defined in G.S. 20-138.2A(d), of 
driving a commercial motor vehicle after consuming alcohol under 
G.S. 20-138.2A. 

(14) A conviction of driving a school bus, school activity bus, or child care 
vehicle after consuming alcohol under G.S. 20-138.2B. 

(15) A conviction of malicious use of an explosive or incendiary device to 
damage property (G.S. 14-49(b) and (b1)); making a false report 
concerning a destructive device in a public building (G.S. 14-69.1(c)); 
perpetrating a hoax concerning a destructive device in a public 
building (G.S. 14-69.2(c)); possessing or carrying a dynamite car- 
tridge, bomb, grenade, mine, or powerful explosive on educational 
property (G.S. 14-269.2(b1)); or causing, encouraging, or aiding a 
minor to possess or carry a dynamite cartridge, bomb, grenade, mine, 
or powerful explosive on educational property (G.S. 14-269.2(c1)). 

(16) Asecond or subsequent conviction of larceny of motor fuel under G.S. 
14-72.5. A conviction for violating G.S. 14-72.5 is a second or subse- 
quent conviction if at the time of the current offense the person has a 
previous conviction under G.S. 14-72.5 that occurred in the seven 
years immediately preceding the date of the current offense. 

(b) On the basis of information provided by the child support enforcement 
agency or the clerk of court, the Division shall: 

(1) Ensure that no license or right to operate a motor vehicle under this 
Chapter is renewed or issued to an obligor who is delinquent in 
making child support payments when a court of record has issued a 
revocation order pursuant to G.S. 110-142.2 or G.S. 50-13.12. The 
obligor shall not be entitled to any other hearing before the Division 
as a result of the revocation of his license pursuant to G.S. 110-142.2 
or G.S. 50-13.12; or 

(2) Revoke the drivers license of any person who has willfully failed to 
complete court-ordered community service and a court has issued a 
revocation order. This revocation shall continue until the Division 
receives certification from the clerk of court that the person has 
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completed the court-ordered community service. No person whose 
drivers license is revoked pursuant to this subdivision shall be 
entitled to any other hearing before the Division as a result of this 
revocubionic(LIap ae. b2 5.612) +1947, ¢.. 1067,.5.-14: 1967.,e0 1098, 5.2; 
eCRO Loess flO oat LG4S.slC.o108 1. 5..05 64 1500S: 2; 1975;.¢. 
(alG@psio: C.5od, 1979-¢,664,55.20241:198)..cA12. 5: 4::c. 147, si 66: 
1 Sa0Cyioo; §, 10) 1989, ¢. 771s. 11; 1991) c..726; 53,7; 1993, (Reg. 
mess 1994 wo. /61)-.S51'nb995, c.506,.8. 7::c: 538, 8, 2(b): 1997-234, .s: 
3; 1997-443, s. 19.26(b); 1998-182, s. 18; 1999-257, s. 4.1; 2001-352, s. 
3; 2001-487, s. 52; 2004-193, ss. 4, 5.) 


Effect of Amendments. — Session Laws _ or after that date, rewrote subdivision (a)(6); 
2004-193, ss. 4 and 5, effective December 1, and inserted “aggressive driving or” preceding 
2004, and applicable to offenses committed on “reckless” in subdivision (a)(7). 


CASE NOTES 
I. In General. 
I. IN GENERAL. 583 S.E.2d 294, 2003 N.C. App. LEXIS 1439 
(2003). 


Applied in State v. Bowes, 159 N.C. App. 18, 


§ 20-28.2. Forfeiture of motor vehicle for impaired driving 
after impaired driving license revocation. 


CASE NOTES 


Cited in Old Salem Foreign Car Serv. v. 
Webb, 159 N.C. App. 93, 582 S.E.2d 673, 20038 
N.C. App. LEXIS 1426 (2003). 


§ 20-28.3. Seizure, impoundment, forfeiture of motor vehi- 
cles for offenses involving impaired driving 
while license revoked. 


CASE NOTES 


Cited in Old Salem Foreign Car Serv. v. 
Webb, 159 N.C. App. 98, 582 S.E.2d 673, 2003 
N.C. App. LEXIS 1426 (2003). 


§ 20-28.4. Release of impounded motor vehicles by judge. 


(a) Release Upon Conclusion of Trial. — If the driver of a motor vehicle 
seized pursuant to G.S. 20-28.3: 

(1) Is subsequently not convicted of an offense involving impaired driving 
due to dismissal or a finding of not guilty; or 

(2) The judge at a forfeiture hearing conducted pursuant to G.S. 20- 
28.2(d) fails to find that the drivers license was revoked as a result of 
a prior impaired driving license revocation as defined in G.S. 20-28.2; 
and 

(3) The vehicle has not previously been released to a lienholder pursuant 
to G.S. 20-28.3(e3), 
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the seized motor vehicle or insurance proceeds held by the clerk of court 
pursuant to G.S. 20-28.2(c1) or G.S. 20-28.3(h) shall be released to the motor 
vehicle owner conditioned upon payment of towing and storage costs. The court 
shall not waive the payment of towing and storage costs. The court shall 
include in its order notice to the owner of the seized motor vehicle still being 
held, that within 30 days of the date of the court’s order, the owner must make 
payment of the outstanding towing and storage costs for the motor vehicle and 
retrieve the motor vehicle, or give notice to Division of Motor Vehicles 
requesting a judicial hearing on the validity of any mechanics’ lien on the 
motor vehicle for towing and storage costs. 

(b) Notwithstanding G.S. 44A-2(d), if the owner of the seized motor vehicle 
does not obtain release of the vehicle within 30 days from the date of the court’s 
order, the possessor of the seized motor vehicle has a mechanics’ lien on the 
seized motor vehicle for the full amount of the towing and storage charges 
incurred since the motor vehicle was seized and may dispose of the seized 
motor vehicle pursuant to Article 1 of Chapter 44A of the General Statutes. 
Notice of the right to a judicial hearing on the validity of the mechanics’ lien 
given to the owner of the motor vehicle in open court in accordance with 
subsection (a) of this section or delivery to the owner of the vehicle of a copy of 
the court’s order entered in accordance with subsection (a) of this section shall 
satisfy the notice requirement of G.S. 44A-4(b). (1997-379, s. 1.3; 1998-182, s. 
4; 2001-362, s. 8; 2004-128, s. 4.) 


Effect of Amendments. — Session Laws date; added subsection designations; added the 
2004-128, s. 4, effective October 1, 2004, and last sentence in subsection (a); and added the 
applicable to orders entered on or after that last sentence in subsection (b). 


§ 20-28.5. Forfeiture of impounded motor vehicle or 
funds. 


CASE NOTES 


Cited in Old Salem Foreign Car Serv. v. 
Webb, 159 N.C. App. 93, 582 S.E.2d 673, 2003 
N.C. App. LEXIS 1426 (2003). 


ARTICLE 3. 
Motor Vehicle Act of 1937. 


Part 2. Authority and Duties of Commissioner and Division. 


§ 20-39.1. Publicly owned vehicles to be marked; private 
license plates on publicly owned vehicles. 


(a) Except as otherwise provided in this section, the executive head of every 
department of State government and every county, institution, or agency of the 
State shall mark every motor vehicle owned by the State, county, institution, 
or agency with a statement that the vehicle belongs to the State, county, 
institution, or agency. The requirements of this subsection are complied with if: 

(1) The vehicle has imprinted on the license plate, above the license 
number, the words “State Owned” and the vehicle has affixed to the 
front the words “State Owned”; 
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(2) In the case of a county, the vehicle has painted or affixed on its side a 
circle not less than eight inches in diameter showing a replica of the 
seal of the county; or 

(3) In the case of vehicles assigned to members of the Council of State, the 
vehicle has imprinted on the license plate the license number as- 
signed to the appropriate member of the Council of State pursuant to 
G.S. 20-79.5(a); a member of the Council of State shall not be assessed 
any registration fee if the member elects to have a State-owned motor 
vehicle assigned to the member designated by the official plate 
number. , 

(b) (Effective until May 1, 2005) A motor vehicle used by any State or 
county officer or official for transporting, apprehending, or arresting persons 
charged with violations of the laws of the United States or the laws of this 
State is not required to be marked as provided in subsection (a) of this section. 
The Commissioner may lawfully provide private license plates to local, State, 
or federal departments or agencies for use on publicly owned or leased vehicles 
used for those purposes. Private license plates issued under this subsection 
shall be issued on an annual basis and the records of issuance shall be 
maintained in accordance with the provisions of G.S. 20-56. 

(b) (Effective May 1, 2005) A motor vehicle used by any county officer or 
official for transporting, apprehending, or arresting persons charged with 
violations of the laws of the United States or the laws of this State is not 
required to be marked as provided in subsection (a) of this section. The 
Commissioner may lawfully provide private license plates to local or federal 
departments or agencies for use on publicly owned or leased vehicles used for 
those purposes. Private license plates issued under this subsection shall be 
issued on an annual basis and the records of issuance shall be maintained in 
accordance with the provisions of G.S. 20-56. 

(c) A motor vehicle used by a county for transporting day or residential 
facility clients of area mental health, developmental disabilities, and sub- 
stance abuse authorities established under Article 4 of Chapter 122C of the 
General Statutes is not required to be marked as provided in subsection (a) of 
this section. The Commissioner may lawfully provide private license plates to 
counties for use on publicly owned or leased vehicles used for that purpose. 
Private license plates issued under this subsection shall be issued on an 
annual basis and the records of issuance shall be maintained in accordance 
with the provisions of G.S. 20-56. 

(d) For purposes of this section, the term “private license plate” refers to a 
license plate that would normally be issued to a private party and therefore 
lacks any markings indicating that it has been assigned to a publicly owned 
vehicle. “Confidential” license plates are a specialized form of private license 
plate for which a confidential registration has been authorized under subsec- 
tion (e) of this section. “Fictitious” license plates are a specialized form of 
private license plate for which a fictitious registration has been issued under 
subsection (f) or (g) of this section. 

(e) Upon approval and request of the Director of the State Bureau of 
Investigation, the Commissioner shall issue confidential license plates to local, 
State, or federal law enforcement agencies, the Department of Crime Control 
and Public Safety, agents of the Internal Revenue Service, and agents of the 
Department of Defense in accordance with the provisions of this subsection. 
Applicants in these categories shall provide satisfactory evidence to the 
Director of the State Bureau of Investigation of the following: 

(1) The confidential license plate requested is to be used on a publicly 
owned or leased vehicle that is primarily used for transporting, 
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apprehending, or arresting persons charged with violations of the 
laws of the United States or the State of North Carolina; 

(2) The use of a confidential license plate is necessary to protect the 
personal safety of an officer or for placement on a vehicle used 
primarily for surveillance or undercover operations; and 

(3) The application contains an original signature of the head of the 
requesting agency or department or, in the case of a federal agency, 
the signature of the senior ranking officer for that agency in this 
State. 

Confidential license plates issued under this subsection shall be issued on an 
annual basis and the Division shall maintain a separate registration file for 
vehicles bearing confidential license plates. That file shall be confidential for 
the use of the Division and is not a public record within the meaning of Chapter 
132 of the General Statutes. Upon the annual renewal of the registration of a 
vehicle for which a confidential status has been established under this section, 
the registration shall lose its confidential status unless the agency or depart- 
ment supplies the Director of the State Bureau of Investigation with informa- 
tion demonstrating that an officer’s personal safety remains at risk or that the 
vehicle is still primarily used for surveillance or undercover operations at the 
time of renewal. 

(f) The Commissioner may to the extent necessary provide law enforcement 
officers of the Division on special undercover assignments with motor vehicle 
operator’s licenses and motor vehicle license plates under assumed names, 
using false or fictitious addresses. The Commissioner shall be responsible for 
the request for issuance and use of such licenses and license plates, and may 
direct the immediate return of any license or license plate issued pursuant to 
this subsection. 

(z) The Commissioner may, upon the request of the Director of the State 
Bureau of Investigation and to the extent necessary, lawfully provide local, 
State, and federal law enforcement officers on special undercover assignments 
and to agents of the Department of Defense with motor vehicle drivers licenses 
and motor vehicle license plates under assumed names, using false or fictitious 
addresses. Fictitious license plates shall only be used on publicly owned or 
leased vehicles. A request for fictitious licenses and license plates by a local, 
State or federal law enforcement agency or department or by the Department 
of Defense shall be made in writing to the Director of the State Bureau of 
Investigation and shall contain an original signature of the head of the 
requesting agency or department or, in the case of a federal agency, the 
signature of the senior ranking officer for that agency in this State. 

Prior to the issuance of any fictitious license or license plate, the Director of 
the State Bureau of Investigation shall make a specific written finding that the 
request is justified and necessary. The Director shall maintain a record of all 
such licenses, license plates, assumed names, false or fictitious addresses, and 
law enforcement officers using the licenses or license plates. That record shall 
be confidential and is not a public record within the meaning of Chapter 132 of 
the General Statutes. The Director shall request the immediate return of any 
license or registration that is no longer necessary. 

Licenses and license plates provided under this subsection shall expire six 
months after initial issuance unless the Director of the State Bureau of 
Investigation has approved an extension in writing. The head of the local, 
State, or federal law enforcement agency or the Department of Defense shall be 
responsible for the use of the licenses and license plates and shall return them 
immediately to the Director for cancellation upon either (i) their expiration, (11) 
request of the Director of the State Bureau of Investigation, or (iii) request of 
the Commissioner. Failure to return a license or license plate issued pursuant 
to this subsection shall be punished as a Class 2 misdemeanor. At no time shall 
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the number of valid licenses issued under this subsection exceed two hundred 
nor shall the number of valid license plates issued under this subsection exceed 
one hundred twenty-five unless the Director determines that exceptional 
circumstances justify exceeding those amounts. However, fictitious licenses 
and license plates issued to special agents of the State Bureau of Investigation, 
State alcohol law enforcement agents, and the Department of Defense shall not 
be counted against the limitation on the total number of fictitious licenses and 
plates established by this subsection and shall be renewable annually. 

(h) No private, confidential, or fictitious license plates issued under this 
section shall be used on privately owned vehicles under any circumstances. 

Gi) The Commissioner shall administer the issuance of private plates for 
publicly owned vehicles under the provisions of this section to ensure strict 
compliance with those provisions. The Division shall report to the Joint 
Legislative Commission on Governmental Operations by January 1 and July 1 
of each year on the total number of private plates issued to each agency, and 
the total number of fictitious licenses and plates issued by the Division. 
(2001-424, s. 6.14(a); 2001-424, s. 6.14(b); 2001-487, ss. 53, 54; 2003-152, ss. 3, 
4; 2003-284, ss. 6.5(a), (b); 2004-124, s. 6.5(a), (b).) 


Subsection (b) Set Out Twice. — The first 
version of subsection (b) set out above is effec- 
tive until May 1, 2005. The second version of 
subsection (b) set out above is effective May 1, 
2005. 

Editor’s Note. — Session Laws 2001-424, s. 
6.14(c), provides: “All information placed in a 
confidential file pursuant to the provisions of 
G.S. 20-56(b) prior to the effective date of this 
section [s. 6.14 of Session Laws 2001-424] may 
remain in that file through December 31, 2001, 
unless that confidential registration expires 
prior to that date. Effective January 1, 2002, all 
confidential license plates issued by the Divi- 
sion of Motor Vehicles shall be converted to 
private plates unless prior to that date the 
agency or department that requested the main- 
tenance of a confidential file has supplied the 
Director of the State Bureau of Investigation 


with the information required under G.S. 20- 
39.1(e), as enacted by this subsection (a) of this 
section [s. 6.14(a) of Session Laws 2001-424].” 
Section 6.14(h) of Session Laws 2001-424, as 
amended by Session Laws 2003-284, s. 6.5(b), 
and as amended by Session Laws 2004-124, s. 
6.5(b) provides that s. 6.14(b) is effective May 1, 
2005, and that the remainder of the section is 
effective September 26, 2001. 

Effect of Amendments. — Session Laws 
2001-424, s. 6.14(b), as amended by Session 
Laws 2003-284, ss. 6.5(a) and (b), and as 
amended by Session Laws 2004-124, s. 6.5(a) 
and (b), effective May 1, 2005, in subsection (b) 
as enacted by s. 6.14(a) of Session Laws 2001- 
424, deleted “State or ” preceding “county officer 
or official ” in the first sentence and substituted 
“local or federal ” for “local, State, or federal ” in 
the second sentence. 


§ 20-43.1. Disclosure of personal information in motor 
vehicle records. 


(a) The Division shall disclose personal information contained in motor 
vehicle records in accordance with the federal Driver’s Privacy Protection Act 
of 1994, as amended, 18 U.S.C. §§ 2721, et seq. 

(b) As authorized in 18 U.S.C. § 2721, the Division shall not disclose 
personal information for the purposes specified in 18 U.S.C. § 2721(b)(11). 

(c) The Division shall not disclose personal information for the purposes 
specified in 18 U.S.C. § 2721(b)(12) unless the Division receives prior written 
permission from the person about whom the information is requested. 

(d) As authorized in 18 U.S.C. § 2721, the Division may disclose personal 
information to federally designated organ procurement organizations and eye 
banks operating in this State for the purpose of identifying individuals who 
have indicated an intent to be an organ donor. Personal information authorized 
under this subsection is limited to the individual’s first, middle, and last name, 
date of birth, address, sex, county of residence, and drivers license number. 
Employees of the Division who provide access to or disclosure of information in 
good-faith compliance with this subsection are not liable in damages for access 
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to or disclosure of the information. (1997-443, s. 32.25(a); 1999-237, s. 27.9(b); 


2004-189, s. 2.) 


Editor’s Note. — 

Session Laws 2004-189, s. 5(c), provides: 
“The Division of Motor Vehicles shall retain a 
portion of the proceeds of the increase in driv- 
ers license and duplicate license fees enacted in 
this Section to offset the actual cost of develop- 


duction of amounts for development and main- 
tenance costs shall be credited to the License to 
Give Trust Fund established under G.S. 20-7.4 
and shall be used for the purposes authorized 
under G.S. 20-7.4 and G.S. 20-7.5.” 


Effect of Amendments. — Session Laws 


ing and maintaining the online Organ Donor 
Internet site established pursuant to G.S. 20- 
43.2 of this act. Proceeds remaining after de- 


2004-189, s. 2, effective January 1, 2005, added 
subsection (d). 


§ 20-43.2. Internet access to organ donation records by 
organ procurement organizations. 


The Department of Transportation, Division of Motor Vehicles, shall estab- 
lish and maintain a statewide, online Organ Donor Internet site. The purpose 
of the Organ Donor Internet site is to enable federally designated organ 
procurement organizations and eye banks to have timely access to the names 
of individuals who have stated to the Division the individual’s intent to be an 
organ donor and have an organ donation symbol on the individual’s drivers 
license or special identification card. The data available on the Organ Donor 
Internet site shall be limited to the individual’s first, middle, and last name, 
date of birth, address, sex, county of residence, and drivers license number. 
The Division of Motor Vehicles shall ensure that only federally designated 
organ procurement organizations and eye banks operating in this State have 
access to the Organ Donor Internet site in read-only format. The Division of 
Motor Vehicles shall enable federally designated organ procurement organiza- 
tions and eye banks operating in this State to have online access in read-only 
format to the Organ Donor Internet site through a unique identifier and 
password issued to the organ procurement organization or eye bank by the 
Division of Motor Vehicles. The read-only information from the Organ Donor 
Internet site will be used for the sole purpose of seeking consent from the 
individual’s next of kin for organ, tissue, or eye donation. Employees of the 
Division who provide access to or disclosure of information in good-faith 
compliance with this section are not liable in damages for access to or 
disclosure of the information. When accessing and using information obtained 
from the Organ Donor Internet site, federally designated organ procurement 
organizations and eye banks shall comply with the requirements of Part 3 of 
Article 16 of Chapter 130A of the General Statutes. (2004-189, s. 1.) 


Editor’s Note. — Session Laws 2004-189, s. 
1, has been codified as this section at the 
direction of the Revisor of Statutes. 

Session Laws 2004-189, s. 6, made this sec- 
tion effective January 1, 2005. 

Session Laws 2004-189, s. 5(c), provides: 
“The Division of Motor Vehicles shall retain a 
portion of the proceeds of the increase in driv- 
ers license and duplicate license fees enacted in 


this Section to offset the actual cost of develop- 
ing and maintaining the online Organ Donor 
Internet site established pursuant to G.S. 20- 
43.2 of this act. Proceeds remaining after de- 
duction of amounts for development and main- 
tenance costs shall be credited to the License to 
Give Trust Fund established under G.S. 20-7.4 
and shall be used for the purposes authorized 
under G.S. 20-7.4 and G.S. 20-7.5.” 
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§ 20-49.1. Supplemental police authority of Division offic- 
ers. 


(a) In addition to the law enforcement authority granted in G.S. 20-49 or 
elsewhere, the Commissioner and the officers and inspectors of the Division 
whom the Commissioner designates have the authority to enforce criminal 
laws under any of the following circumstances: 

(1) When they have probable cause to believe that a person has committed 
a criminal act in their presence and at the time of the violation they 
are engaged in the enforcement of laws otherwise within their 
jurisdiction. 

(2) When they are asked to provide temporary assistance by the head of a 
State or local law enforcement agency or his designee and the request 
is within the scope of the agency’s subject matter jurisdiction. 

While acting pursuant to this subsection, the Division officers shall have the 
same powers vested in law enforcement officers by statute or common law. 
When acting pursuant to subdivision (2) of this subsection, the Division officers 
shall not be considered an officer, employee, or agent of the State or local law 
enforcement agency or designee asking for temporary assistance. Nothing in 
this section shall be construed to expand the Division officers’ authority to 
initiate or conduct an independent investigation into violations of criminal 
laws outside the scope of their subject matter or territorial jurisdiction. 

(b) In addition to the law enforcement authority granted in G.S. 20-49 or 
elsewhere, the Commissioner and the officers and inspectors of the Division 
whom the Commissioner designates have the authority to investigate drivers 
license fraud and identity thefts related to drivers license fraud and to make 
arrests for these offenses. (2004-148, s. 1.) 


Editor’s Note. — Session Laws 2004-148, s. 
5, made this section effective August 2, 2004. 


§ 20-49.2. Supplemental authority of State Highway Pa- 
trol Motor Carrier Enforcement officers. 


In addition to law enforcement authority granted in G.S. 20-49 or elsewhere, 
all sworn Motor Carrier Enforcement officers of the State Highway Patrol shall 
have the authority to enforce criminal laws under the following circumstances: 

(1) When they have probable cause to believe that a person has committed 
a criminal act in their presence and at the time of the violation they 
are engaged in the enforcement of laws otherwise within their 
jurisdiction. 

(2) When they are asked to provide temporary assistance by the head of a 
State or local law enforcement agency or his designee and the request 
is within the scope of the agency’s subject matter jurisdiction. 

While acting pursuant to this section, they shall have the same powers 
invested in law enforcement officers by statute or common law. When acting 
pursuant to subdivision (2) of this section, they shall not be considered an 
officer, employee, or agent for the State or local law enforcement agency or 
designee asking for temporary assistance. Nothing in this statute shall be 
construed to expand their authority to initiate or conduct an independent 
investigation into violations of criminal laws outside the scope of their subject 
matter or territorial jurisdiction. (2004-148, s. 2.) 


Editor’s Note. — Session Laws 2004-148, s. tion (c), but no subsection (a) or (b). This section 
5, made this section effective August 2, 2004. has been set out in the form above at the 
As enacted, this section contained a subsec- __ direction of the Revisor of Statutes. 
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Part 3. Registration and Certificates of Titles of Motor Vehicles. 


§ 20-50. Owner to secure registration and certificate of 
title; temporary registration markers. 


Local Modification. — Moore: 1995, c. 18, of Seven Devils: 2003-124, s. 1, as amended by 
s. 3; 2002-82, s. 2; town of Beech Mountain: 2004-58, s. 1; village of Whispering Pines: 2002- 
2003-124, s. 1; town of Cary: 2001-485, s. 3; 82s. 1. 
town of Lake Waccamaw: 2001-356, s. 6; town 


§ 20-54. Authority for refusing registration or certificate 
of title. 


Local Modification. — Moore: 1995, c. 13, of Seven Devils: 2003-124, s. 1, as amended by 
s. 3; 2002-82, s. 2; town of Beech Mountain: 2004-58, s. 1; village of Whispering Pines: 2002- 
2003-124, s. 1; town of Cary: 2001-485, s. 3; 82,5. 1. 
town of Lake Waccamaw: 2001-356, s. 6; town 


§ 20-63. Registration plates furnished by Division; re- 
quirements; replacement of regular plates 
with First in Flight plates; surrender and 
reissuance; displaying; preservation and 
cleaning; alteration or concealment of num- 
bers; commission contracts for issuance. 


(a) The Division upon registering a vehicle shall issue to the owner one 
registration plate for a motorcycle, trailer or semitrailer and for every other 
motor vehicle. Registration plates issued by the Division under this Article 
shall be and remain the property of the State, and it shall be lawful for the 
Commissioner or his duly authorized agents to summarily take possession of 
any plate or plates which he has reason to believe is being illegally used, and 
to keep in his possession such plate or plates pending investigation and legal 
disposition of the same. Whenever the Commissioner finds that any registra- 
tion plate issued for any vehicle pursuant to the provisions of this Article has 
become illegible or is in such a condition that the numbers thereon may not be 
readily distinguished, he may require that such registration plate, and its 
companion when there are two registration plates, be surrendered to the 
Division. When said registration plate or plates are so surrendered to the 
Division, a new registration plate or plates shall be issued in lieu thereof 
without charge. The owner of any vehicle who receives notice to surrender 
illegible plate or plates on which the numbers are not readily distinguishable 
and who willfully refuses to surrender said plates to the Division shall be 
guilty of a Class 2 misdemeanor. 

(b) Every license plate shall have displayed upon it the registration number 
assigned to the vehicle for which it is issued, the name of the State of North 
Carolina, which may be abbreviated, and the year number for which it is 
issued or the date of expiration. A plate issued for a commercial vehicle, as 
defined in G.S. 20-4.2(1), and weighing 26,001 pounds or more, must bear the 
word “commercial,” unless the plate is a special registration plate authorized 
in G.S. 20-79.4 or the commercial vehicle is a trailer or is licensed for 6,000 
pounds or less. The plate issued for vehicles licensed for 7,000 pounds through 
26,000 pounds must bear the word “weighted”. 

Except as otherwise provided in this subsection, a registration plate issued 
by the Division for a private passenger vehicle or for a private hauler vehicle 
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licensed for 6,000 pounds or less shall be a “First in Flight” plate. A “First in 
Flight” plate shall have the words “First in Flight” printed at the top of the 
plate above all other letters and numerals. The background of the plate shall 
depict the Wright Brothers biplane flying over Kitty Hawk Beach, with the 
plane flying slightly upward and to the right. The following special registration 
plates do not have to be a “First in Flight” plate. The design of the plates that 
are not “First in Flight” plates must be approved by the Division and the State 
Highway Patrol for clarity and ease of identification. 

(1) Friends of the Great Smoky Mountains National Park. 

(2) Rocky Mountain Elk Foundation. 

(3) Blue Ridge Parkway Foundation. 

(4) Friends of the Appalachian Trail. 

(5) NC Coastal Federation. 

(6) In God We Trust. 

(7) Stock Car Racing Theme. 

(c) Such registration plate and the required numerals thereon, except the 
year number for which issued, shall be of sufficient size to be plainly readable 
from a distance of 100 feet during daylight. 

(d) Registration plates issued for a motor vehicle other than a motorcycle, 
trailer, or semitrailer shall be attached thereto, one in the front and the other 
in the rear: Provided, that when only one registration plate is issued for a 
motor vehicle other than a truck-tractor, said registration plate shall be 
attached to the rear of the motor vehicle. The registration plate issued for a 
truck-tractor shall be attached to the front thereof. Provided further, that 
when only one registration plate is issued for a motor vehicle and this motor 
vehicle is transporting a substance that may adhere to the plate so as to cover 
or discolor the plate or if the motor vehicle has a mechanical loading device 
that may damage the plate, the registration plate may be attached to the front 
of the motor vehicle. 

Any motor vehicle of the age of 35 years or more from the date of 
manufacture may bear the license plates of the year of manufacture instead of 
the current registration plates, if the current registration plates are main- 
tained within the vehicle and produced upon the request of any person. 

The Division shall provide registered owners of motorcycles and motorcycle 
trailers with suitably reduced size registration plates. 

(e) Preservation and Cleaning of Registration Plates. — It shall be the duty 
of each and every registered owner of a motor vehicle to keep the registration 
plates assigned to such motor vehicle reasonably clean and free from dust and 
dirt, and such registered owner, or any person in his employ, or who operates 
such motor vehicle by his authority, shall, upon the request of any proper 
officer, immediately clean such registration plates so that the numbers thereon 
may be readily distinguished, and any person who shall neglect or refuse to so 
clean a registration plate, after having been requested to do so, shall be guilty 
of a Class 3 misdemeanor. 

(f) Operating with False Numbers. — Any person who shall willfully 
operate a motor vehicle with a registration plate which has been repainted or 
altered or forged shall be guilty of a Class 2 misdemeanor. 

(g) Alteration, Disguise, or Concealment of Numbers. — Any operator of a 
motor vehicle who shall willfully mutilate, bend, twist, cover or cause to be 
covered or partially covered by any bumper, light, spare tire, tire rack, strap, 
or other device, or who shall paint, enamel, emboss, stamp, print, perforate, or 
alter or add to or cut off any part or portion of a registration plate or the figures 
or letters thereon, or who shall place or deposit or cause to be placed or 
deposited any oil, grease, or other substance upon such registration plates for 
the purpose of making dust adhere thereto, or who shall deface, disfigure, 
change, or attempt to change any letter or figure thereon, or who shall display 
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a number plate in other than a horizontal upright position, shall be guilty of a 
Class 2 misdemeanor. Any operator of a motor vehicle who shall willfully cover 
or cause to be covered any part or portion of a registration plate or the figures 
or letters thereon by any device designed or intended to prevent or interfere 
with the taking of a clear photograph of a registration plate by a traffic control 
system using cameras commits an infraction and shall be fined under G.S. 
14-3.1. Any operator of a motor vehicle who shall otherwise intentionally cover 
any number or registration renewal sticker on a registration plate with any 
material that makes the number or registration renewal sticker illegible 
commits an infraction and shall be fined under G.S. 14-3.1. Nothing in this 
subsection shall prohibit the use of transparent covers that are not designed or 
intended to prevent or interfere with the taking of a clear photograph of a 
registration plate by a traffic control system using cameras. 

(h) Commission Contracts for Issuance of Plates and Certificates. — All 
registration plates, registration certificates, and certificates of title issued by 
the Division, outside of those issued from the Raleigh offices of the Division and 
those issued and handled through the United States mail, shall be issued 
insofar as practicable and possible through commission contracts entered into 
by the Division for the issuance of the plates and certificates in localities 
throughout North Carolina with persons, firms, corporations or governmental 
subdivisions of the State of North Carolina. The Division shall make a 
reasonable effort in every locality, except as noted above, to enter into a 
commission contract for the issuance of the plates and certificates and a record 
of these efforts shall be maintained in the Division. In the event the Division 
is unsuccessful in making commission contracts, it shall issue the plates and 
certificates through the regular employees of the Division. Whenever registra- 
tion plates, registration certificates, and certificates of title are issued by the 
Division through commission contract arrangements, the Division shall pro- 
vide proper supervision of the distribution. Nothing contained in this subsec- 
tion will allow or permit the operation of fewer outlets in any county in this 
State than are now being operated. 

Commission contracts entered into by the Division under this subsection 
shall provide for the payment of compensation on a per transaction basis. The 
collection of the highway use tax shail be considered a separate transaction for 
which one dollar and twenty-seven cents ($1.27) compensation shall be paid. 
The performance at the same time of one or more of the remaining transactions 
listed in this subsection shall be considered a single transaction for which one 
dollar and forty-three cents ($1.43) compensation shall be paid. 

A transaction is any of the following activities: 

(1) Issuance of a registration plate, a registration card, a registration 
renewal sticker, or a certificate of title. 

(2) Issuance of a handicapped placard or handicapped identification card. 

(3) Acceptance of an application for a personalized registration plate. 

(4) Acceptance of a surrendered registration plate, registration card, or 
registration renewal sticker, or acceptance of an affidavit stating why 
a person cannot surrender a registration plate, registration card, or 
registration renewal sticker. 

(5) Cancellation of a title because the vehicle has been junked. 

(6) Acceptance of an application for, or issuance of, a refund for a fee or a 
tax, other than the highway use tax. 

(7) Receipt of the civil penalty imposed by G.S. 20-309 for a lapse in 
financial responsibility or receipt of the restoration fee imposed by 
that statute. 

(8) Acceptance of a notice of failure to maintain financial responsibility for 
a motor vehicle. 

(8a) Collection of civil penalties imposed for violations of G.S. 20-183.8A. 
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(8b) Sale of one or more inspection stickers in a single transaction to a 
licensed inspection station. 

(9) Collection of the highway use tax. 

(10) Acceptance of a temporary lien filing. 

(h1) Commission contracts entered into by the Division under this subsec- 
tion shall also provide for the payment of an additional one dollar ($1.00) of 
compensation to commission contract agents for any transaction assessed a fee 
under subdivision (a)(1), (a)(2), (a)(3), (a)(7), (a)(8), or (a)(9) of G.S. 20-85. 

(i) Electronic Applications and Collections. — The Division is authorized to 
accept electronic applications for the issuance of registration plates, registra- 
tion certificates, and certificates of title, and to electronically collect fees and 
penalties. (1937, c. 407, s. 27; 1943, c. 726; 1951, c. 102, ss. 1-3; 1955, c. 119, s. 
11961 c. 360) s. 4; c. 861, s. 2; 1963, c. 552, s. 6; c. 1071; 1965, c. 1088; 1969, 
ela el Choo; 1073, C1629; 1975, c. 716, s. 5: 1979, c, 470.6. 1: c. 604. gs, 
1; c. 917,s. 4; 1981, c. 750; c. 859, s. 76; 1983, c. 253, ss. 1-3; 1985, c. 257; 1991 
(Reg. Sess., 1992), c. 1007, s. 32; 1993, c. 539, ss. 333-336; 1994, Ex. Sess., c. 24, 
s. 14(c); 1997-36, s. 1; 1997-443, s. 32.7(a); 1997-461, s. 1; 1998-160, s. 3; 
1998-212, ss. 15.4(a), 27.6(a); 1999-452, ss. 13, 14; 2000-182, s. 3; 2001-424, s. 
Bie eav01-4A3 7, s. 50(c); 2002-159, s. 31.1; 2003-424, s. 1; 2004-77, s. 1; 
2004-79, s. 1; 2004-131, s. 1; 2004-185, s. 1.) 


Effect of Amendments. — 


sentences of subsection (g). 


Session Laws 2004-77, s. 1, effective October 
1, 2004, and applicable to fees assessed on or 
after that date inserted subsection (h1). 

Session Laws 2004-79, s. 1, effective October 
1, 2004, and applicable to acts committed on or 


Session Laws 2004-131, s. 1, effective July 
29, 2004, added subdivision (b)(6). 

Session Laws 2004-185, s. 1, effective Octo- 
ber 1, 2004, added the subdivision designated 
herein as subdivision (b)(7). 


after that date, inserted the second and fourth 


§ 20-64. Transfer of registration plates to another vehicle. 


(a) (Effective until January 1, 2006) Except as otherwise provided in this 
Article, registration plates shall be retained by the owner thereof upon 
disposition of the vehicle to which assigned, and may be assigned to another 
vehicle, belonging to such owner and of a like vehicle category within the 
meaning of G.S. 20-87 and 20-88, upon proper application to the Division and 
payment of a transfer fee and such additional fees as may be due because the 
vehicle to which the plates are to be assigned requires a greater registration 
fee than that vehicle to which the license plates were last assigned. In cases 
where the plate is assigned to another vehicle belonging to such owner, and is 
not of a like vehicle category within the meaning of G.S. 20-87 and 20-88, the 
owner shall surrender the plate to the Division and receive therefor a plate of 
the proper category, and the unexpired portion of the fee originally paid by the 
owner for the plate so surrendered shall be a credit toward the fee charged for 
the new plate of the proper category. Provided, that the owner shall not be 
entitled to a cash refund when the registration fee for the vehicle to which the 
plates are to be assigned is less than the registration fee for that vehicle to 
which the license plates were last assigned. Provided, however, registration 
plates may not be transferred under this section after December 31 of the year 
for which issued. An owner assigning or transferring plates to another vehicle 
as provided herein shall be subject to the same assessments and penalties for 
use of the plates on another vehicle or for improper use of the plates, as he 
could have been for the use of the plates on the vehicle to which last assigned. 
Provided, however, that upon compliance with the requirements of this section, 
the registration plates of vehicles owned by and registered in the name of a 
corporation may be transferred and assigned to a like vehicle category within 
the meaning of G.S. 20-87 and 20-88, upon the showing that the vehicle to 
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which the transfer and assignment is to be made is owned by a corporation 
which is a wholly owned subsidiary of the corporation applying for such 
transfer and assignment. 

(a) (Effective January 1, 2006) Except as otherwise provided in this 
Article, registration plates shall be retained by the owner thereof upon 
disposition of the vehicle to which assigned, and may be assigned to another 
vehicle, belonging to such owner and of a like vehicle category within the 
meaning of G.S. 20-87 and 20-88, upon proper application to the Division and 
payment of a transfer fee and such additional fees as may be due because the 
vehicle to which the plates are to be assigned requires a greater registration 
fee than that vehicle to which the license plates were last assigned. In cases 
where the plate is assigned to another vehicle belonging to such owner, and is 
not of a like vehicle category within the meaning of G.S. 20-87 and 20-88, the 
owner shall surrender the plate to the Division and receive therefor a plate of 
the proper category, and the unexpired portion of the fee originally paid by the 
owner for the plate so surrendered shall be a credit toward the fee charged for 
the new plate of the proper category. Provided, that the owner shall not be 
entitled to a cash refund when the registration fee for the vehicle to which the 
plates are to be assigned is less than the registration fee for that vehicle to 
which the license plates were last assigned. An owner assigning or transferring 
plates to another vehicle as provided herein shall be subject to the same 
assessments and penalties for use of the plates on another vehicle or for 
improper use of the plates, as he could have been for the use of the plates on 
the vehicle to which last assigned. Provided, however, that upon compliance 
with the requirements of this section, the registration plates of vehicles owned 
by and registered in the name of a corporation may be transferred and 
assigned to a like vehicle category within the meaning of G.S. 20-87 -.nd 20-88, 
upon the showing that the vehicle to which the transfer and assigisment is to 
be made is owned by a corporation which is a wholly owned subsidiary of the 
corporation applying for such transfer and assignment. 

(b) Upon a change of the name of a corporation or a change of the name 
under which a proprietorship or partnership is doing business, the corporation, 
partnership or proprietorship shall forthwith apply for correction of the 
certificate of title of all vehicles owned by such corporation, partnership or 
proprietorship so as to correctly reflect the name of the corporation or the name 
under which the proprietorship or partnership is doing business, and pay the 
fees required by law. 

(c) Upon a change in the composition of a partnership, ownership of vehicles 
belonging to such partnership shall not be deemed to have changed so long as 
one partner of the predecessor partnership remains a partner in the reconsti- 
tuted partnership, but the reconstituted partnership shall forthwith apply for 
correction of the certificate of title of all vehicles owned by such partnership so 
as to correctly reflect the composition of the partnership and the name under 
which it is doing business, if any, and pay the fees required by law. 

(d) When a proprietorship or partnership is incorporated, the corporation 
shall retain license plates assigned to vehicles belonging to it and may use the 
Same, provided the corporation applies for and obtains transfers of the 
certificates of title of all vehicles and pays the fees required by law. 

(e) Upon death of the owner of a registered vehicle, such registration shall 
continue in force as a valid registration until the end of the year for which the 
license is issued unless ownership of the vehicle passes or is transferred to any 
person other than the surviving spouse before the end of the year. 

(1) The owner or transferor of a registered vehicle who surrenders the 
registration plate to the division may secure a refund for the unexpired portion 
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of such plate prorated on a monthly basis, beginning the first day of the month 
following surrender of the plate to the division, provided the annual fee of such 
surrendered plate is sixty dollars ($60.00) or more. This refund may not exceed 
one half of the annual license fee. No refund shall be made unless the owner or 
transferor furnishes proof of financial responsibility on the registered vehicle 
effective until the date of the surrender of the plate. Proof of financial 
responsibility shall be furnished in a manner prescribed by the Commissioner. 
Any unauthorized refund may be recovered in the manner set forth in G.S. 
20-99. 

(g) The Commissioner of Motor Vehicles shall have the power to make such 
rules and regulations as he may deem necessary for the administration of 
transfers of license plates and vehicles under this Article. (1937, c. 407, s. 28; 
Poreaoas Gasol l94 7c. 9145s; 11951, c: 188; c1819,'s: 1; 1961; e. 360, :s. 5; 
BiGas ces HGY 4019051496 75c5995n19733c. 1134;:1975, c 716385; 1981, ¢: 227: 
2004-167, s. 1; 2004-199, s. 59.) 


Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive until January 1, 2006. The second version 


2004-199, s. 59, effective January 1, 2006, de- 
leted the former fourth sentence of subsection 
(a) which read: “Provided, however, registration 


of subsection (a) set out above is effective Jan- 
uary 1, 2006. 

Effect of Amendments. — Session Laws 
2004-167, s. 1, as amended by Session Laws 


plates may not be transferred under this sec- 
tion after December 31 of the year for which 
issued.” 


§ 20-66. Renewal of vehicle registration. 


(a) Annual Renewal. — The registration of a vehicle must be renewed 
annually. To renew the registration of a vehicle, the owner of the vehicle must 
file an application with the Division and pay the required registration fee. The 
Division may receive and grant an application for renewal of registration at 
any time before the registration expires. 

(b) Method of Renewal. — When the Division renews the registration of a 
vehicle, it must issue a new registration card for the vehicle and either a new 
registration plate or a registration renewal sticker. The Division may renew a 
registration plate for any type of vehicle by means of a renewal sticker. 

(b1) Repealed by Session Laws 1993, c. 467, s. 2. 

(c) Renewal Stickers. — A registration renewal sticker issued by the 
Division must be displayed on the registration plate that it renews in the place 
prescribed by the Commissioner and must indicate the period for which it and 
the registration plate on which it is displayed are valid. Except where physical 
differences between a registration renewal sticker and a registration plate 
render a provision of this Chapter inapplicable, the provisions of this Chapter 
relating to registration plates apply to registration renewal stickers. 

(d), (e) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, § 5. 

(f) Repealed by Session Laws 1998, c. 467, s. 2. 

(g) (Effective until January 1, 2006) When Renewal Sticker Expires. — 
The registration of a vehicle that is renewed by means of a registration renewal 
sticker expires at midnight on the last day of the month designated on the 
sticker. It is lawful, however, to operate the vehicle on a highway until 
midnight on the fifteenth day of the month following the month in which the 
sticker expired if the vehicle is not registered under the International 
Registration Plan. If the vehicle is registered under the International Regis- 
tration Plan, it is not lawful to operate the vehicle on a highway after the 
sticker expires. 

The Division may vary the expiration dates of registration renewal stickers 
issued for a type of vehicle so that an approximately equal number expires at 
the end of each month, quarter, or other period consisting of one or more 
months. When the Division implements registration renewal for a type of 
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G.S. 20-66(g) is set out twice. See notes. 


vehicle by means of a renewal sticker, it may issue a registration renewal 
sticker that expires at the end of any monthly interval beginning at nine 
months and ending at eighteen months. 

(g) (Effective January 1, 2006) When Renewal Sticker Expires. — The 
registration of a vehicle that is renewed by means of a registration renewal 
sticker expires at midnight on the last day of the month designated on the 
sticker. It is lawful, however, to operate the vehicle on a highway until 
midnight on the fifteenth day of the month following the month in which the 
sticker expired. 

The Division may vary the expiration dates of registration renewal stickers 
issued for a type of vehicle so that an approximately equal number expires at 
the end of each month, quarter, or other period consisting of one or more 
months. When the Division implements registration renewal for a type of 
vehicle by means of a renewal sticker, it may issue a registration renewal 
sticker that expires at the end of any monthly interval. 

(h) (Repealed effective January 1, 2006) When Calendar-Year Plate 
Expires. — The registration of a vehicle that is not renewed by means of a 
registration renewal sticker expires at midnight on December 31 of each year. 
It is lawful, however, to operate the vehicle on a highway until midnight on the 
following February 15. 

(i) Property Tax Consolidation. — When the Division receives an application 
under subsection (a) for the renewal of registration before the current 
registration expires, the Division shall grant the application if it is made for 
the purpose of consolidating the property taxes payable by the applicant on 
classified motor vehicles, as defined in G.S. 105-330. The registration fee for a 
motor vehicle whose registration cycle is changed under this subsection shall 
be reduced by a prorated amount. The prorated amount is one-twelfth of the 
registration fee in effect when the motor vehicle’s registration was last 
renewed multiplied by the number of full months remaining in the motor 
vehicle’s current registration cycle, rounded to the nearest multiple of twenty- 
five cents (25¢). (1937, c. 407, s. 30; 1955, c. 554, s. 3; 1973, c. 1389, s. 1; 1975, 
c. 716, s. 5; 1977, c. 337; 1979, 2nd Sess., c. 1280, ss. 2, 3; 1981 (Reg. Sess., 
1982), c. 1258, s. 1; 1985 (Reg. Sess., 1986), c. 982, s. 24; 1991, c. 624, ss. 6, 7; 
c. 672, s. 7; c. 726, s. 23; 1993, c. 467, s. 2; 1993 (Reg. Sess., 1994), c. 761, s. 5; 
2004-167, ss. 2, 3; 2004-199, s. 59.) 


Subsection (g) Set Out Twice. — The first deleted part of the second sentence and deleted 


version of subsection (g) set out above is effec- 
tive until January 1, 2006. The second version 
of subsection (g) set out above is effective Jan- 
uary 1, 2006. 

Effect of Amendments. — Session Laws 
2004-167, ss. 2 and 3, as amended by Session 
Laws 2004-199, s. 59, effective January 1, 2006, 


the last sentence of subsection (g) which read: 
“if the vehicle is not registered under the Inter- 
national Registration Plan. If the vehicle is 
registered under the International Registration 
Plan, it is not lawful to operate the vehicle on a 
highway after the sticker expires”; and re- 
pealed subsection (h). 


§ 20-71.1. Registration evidence of ownership; ownership 
evidence of defendant’s responsibility for con- 


duct of operation. 


CASE NOTES 


Proof of ownership is prima facie proof 


of agency. 
Given that plaintiffs alleged that defendants 


owned the tractor that defendant driver was 
driving at the time of a wreck and the evidence 
indicated that they were the tractor’s owners, 
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plaintiffs were entitled to rely upon the statu- 
tory presumption of control under GS. 
20.71.1(b), and therefore established a prima 
facie case of a principal-agent relationship be- 
tween the defendants as the tractor’s owners 
and defendant the driver of the tractor. Shinn v. 
Greeness, 218 F.R.D. 478, 2003 U.S. Dist. 


MOTOR VEHICLES 


§20-79 


G.S. 20-71.1(b) is a rule of evidence and not one 
of substantive law. The statute makes out a 
prima facie case which, nothing else appearing, 
permits but does not compel a finding for plain- 
tiff on the issue of agency. Shinn v. Greeness, 
218 F.R.D. 478, 2003 U.S. Dist. LEXIS 20872 
(M.D.N.C. 2003). 


LEXIS 20872 (M.D.N.C. 2003). 
But Prima Facie Case of Agency Does 
Not Compel a Verdict against Defendant. 


The prima facie showing of agency under 


Part 5. Issuance of Special Plates. 


§ 20-79. Dealer license plates. 


(a) How to Get a Dealer Plate. — A dealer licensed under Article 12 of this 
Chapter may obtain a dealer license plate by filing an application with the 
Division and paying the required fee. An application must be filed on a form 
provided by the Division. The required fee is the amount set by G.S. 20-87(7). 

(b) (Effective until January 1, 2006) Number of Plates. — A dealer who 
was licensed under Article 12 of this Chapter for the previous 12-month period 
ending April 30 may obtain the number of dealer license plates allowed by the 
following table; the number allowed is based on the number of motor vehicles 
the dealer sold during the relevant 12-month period and the average number 
of qualifying sales representatives the dealer employed during that same 
12-month period: 


Vehicles Sold In Relevant 
12-Month Perio 

Fewer than 12 

At least 12 but less than 25 
At least 25 but less than 37 
At least 37 but less than 49 
49 or more 


Maximum Number of Plates 


Dor 


At least 6, but no more than 4 times the 
average number of qualifying sales 
representatives employed by the dealer 
during the relevant 12-month period. 


A dealer who was not licensed under Article 12 of this Chapter for part or all 
of the previous 12-month period ending April 30 may obtain the number of 
dealer license plates that equals four times the number of qualifying sales 
representatives employed by the dealer on the date the dealer files the 
application. A “qualifying sales representative” is a sales representative who 
works for the dealer at least 25 hours a week on a regular basis and is 
compensated by the dealer for this work. 

A dealer who sold fewer than 49 motor vehicles the previous 12-month period 
ending April 30 but has sold at least that number since May 1 may apply for 
additional dealer license plates at any time. The maximum number of dealer 
license plates the dealer may obtain is the number the dealer could have 
obtained if the dealer had sold at least 49 motor vehicles in the previous 
12-month period ending April 30. 

A dealer who applies for a dealer license plate must certify to the Division 
the number of motor vehicles the dealer sold in the relevant period. Making a 
material misstatement in an application for a dealer license plate is grounds 
for the denial, suspension, or revocation of a dealer’s license under G.S. 20-294. 
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A dealer engaged in the alteration and sale of specialty vehicles may apply 
for up to two dealer plates in addition to the number of dealer plates that the 
dealer would otherwise be entitled to under this section. 

(b) (Effective January 1, 2006) Number of Plates. — A dealer who was 
licensed under Article 12 of this Chapter for the previous 12-month period 
ending December 31 may obtain the number of dealer license plates allowed by 
the following table; the number allowed is based on the number of motor 
vehicles the dealer sold during the relevant 12-month period and the average 
number of qualifying sales representatives the dealer employed during that 
same 12-month period: 


Vehicles Sold In Relevant Maximum Number of Plates 

12-Month Perio 

Fewer than 12 

At least 12 but less than 25 

At least 25 but less than 37 

At least 37 but less than 49 

49 or more At least 6, but no more than 4 times the 
average number of qualifying sales 
representatives employed by the dealer 
during the relevant 12-month period. 


OO 


A dealer who was not licensed under Article 12 of this Chapter for part or all 
of the previous 12-month period ending December 31 may obtain the number 
of dealer license plates that equals four times the number of qualifying sales 
representatives employed by the dealer on the date the dealer files the 
application. A “qualifying sales representative” is a sales representative who 
works for the dealer at least 25 hours a week on a regular basis and is 
compensated by the dealer for this work. 

A dealer who sold fewer than 49 motor vehicles the previous 12-month period 
ending December 31 but has sold at least that number since January 1 may 
apply for additional dealer license plates at any time. The maximum number 
of dealer license plates the dealer may obtain is the number the dealer could 
have obtained if the dealer had sold at least 49 motor vehicles in the previous 
12-month period ending December 31. 

A dealer who applies for a dealer license plate must certify to the Division 
the number of motor vehicles the dealer sold in the relevant period. Making a 
material misstatement in an application for a dealer license plate is grounds 
for the denial, suspension, or revocation of a dealer’s license under G.S. 20-294. 

A dealer engaged in the alteration and sale of specialty vehicles may apply 
for up to two dealer plates in addition to the number of dealer plates that the 
dealer would otherwise be entitled to under this section. 

(c) (Effective until January 1, 2006) Form and Duration. — A dealer 
license plate is subject to G.S. 20-63, except for the requirement that the plate 
display the registration number of a motor vehicle and the requirement that 
the plate be a “First in Flight” plate. In addition, a dealer license plate must 
have a distinguishing symbol identifying the plate as a dealer license plate. 

A dealer license plate is issued for a fiscal year beginning July 1 and ending 
June 30. During the fiscal year for which it is issued, a dealer may transfer a 
dealer license plate from one vehicle to another. When one of the following 
occurs, a dealer must surrender to the Division all dealer license plates issued 
to the dealer: 

(1) The dealer surrenders the license issued to the dealer under Article 12 
of this Chapter. 
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(2) The Division suspends or revokes the license issued to the dealer 
under Article 12 of this Chapter. 

(3) The Division rescinds the dealer license plates because of a violation of 
the restrictions on the use of a dealer license plate. 

To obtain a dealer license plate after it has been surrendered, the dealer 
must file a new application for a dealer license plate and pay the required fee 
for the plate. 

(c) (Effective January 1, 2006) Form and Duration. — A dealer license 
plate is subject to G.S. 20-63, except for the requirement that the plate display 
the registration number of a motor vehicle and the requirement that the plate 
be a “First in Flight” plate. In addition, a dealer license plate must have a 
distinguishing symbol identifying the plate as a dealer license plate. 

A dealer license plate is issued for a period of one year. The Division shall 
vary the expiration dates of dealer registration renewals so that an approxi- 
mately equal number expires at the end of each month, quarter, or other period 
consisting of one or more months. A dealer may transfer a dealer license plate 
from one vehicle to another. When the Division issues a dealer plate, it may 
issue a registration that expires at the end of any monthly interval. When one 
of the following occurs, a dealer must surrender to the Division all dealer 
license plates issued to the dealer: 

(1) The dealer surrenders the license issued to the dealer under Article 12 
of this Chapter. 

(2) The Division suspends or revokes the license issued to the dealer 
under Article 12 of this Chapter. 

(3) The Division rescinds the dealer license plates because of a violation of 
the restrictions on the use of a dealer license plate. 

To obtain a dealer license plate after it has been surrendered, the dealer 
must file a new application for a dealer license plate and pay the required fee 
for the plate. 

(d) Restrictions on Use. — A dealer license plate may be displayed only on 
a motor vehicle that meets all of the following requirements: 

(1) Is part of the inventory of the dealer. 

(2) Is not consigned to the dealer. 

(3) Is covered by liability insurance that meets the requirements of Article 
9A of this Chapter. 

(4) Is not used by the dealer in another business in which the dealer is 
engaged. 

(5) Is driven on a highway by a person who carries a copy of the 
registration card for the dealer plates issued to the dealer while 
driving the motor vehicle and who meets one of the following descrip- 
tions: 

a. Has a demonstration permit to test-drive the motor vehicle and 
carries the demonstration permit while driving the motor vehicle. 

b. Is an officer or sales representative of the dealer and is driving the 
vehicle for a business purpose of the dealer. 

c. Is an employee of the dealer and is driving the vehicle in the course 
of employment. 

A dealer may issue a demonstration permit for a motor vehicle to a person 
licensed to drive that type of motor vehicle. Ademonstration permit authorizes 
each person named in the permit to drive the motor vehicle described in the 
permit for up to 96 hours after the time the permit is issued. A dealer may, for 
good cause, renew a demonstration permit for one additional 96-hour period. 

A dealer may not lend, rent, lease, or otherwise place a dealer license plate 
at the disposal of a person except as authorized by this subsection. 

(e) Sanctions. — The following sanctions apply when a motor vehicle 
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displaying a dealer license plate is driven in violation of the restrictions on the 
use of the plate: 
(1) The individual driving the motor vehicle is responsible for an infrac- 
tion and is subject to a penalty of fifty dollars ($50.00). 
(2) The dealer to whom the plate is issued is subject to a civil penalty 
imposed by the Division of two hundred dollars ($200.00). 
(3) The Division may rescind all dealer license plates issued to the dealer 
whose plate was displayed on the motor vehicle. 

A penalty imposed under subdivision (1) of this subsection is payable to the 
county where the infraction occurred, as required by G.S. 14-3.1. A civil penalty 
imposed under subdivision (2) of this subsection shall be credited to the 
Highway Fund as nontax revenue. 

(f) Transfer of Dealer Registration. — No change in the name of a firm, 
partnership or corporation, nor the taking in of a new partner, nor the 
withdrawal of one or more of the firm, shall be considered a new business; but 
if any one or more of the partners remain in the firm, or if there is change in 
ownership of less than a majority of the stock, if a corporation, the business 
shall be regarded as continuing and the dealers’ plates originally issued may 
continue.to be used. (1937, c. 407,.s; 43; 1947, ¢. 220,.s. 2; 1949; ¢, 583; sia; 
1951,.¢:985) S.-2:1959Ne. 126455: 3.5;4 961 ic.360) 6.415; 1975, a 1G nesbe bo 
c. 239; c. 612, s. 1; 1985, c. 764, s. 21; 1985 (Reg. Sess., 1986), c. 852, s. 17; 1989, 
¢, 770, s. 74.1(a); 1993, c. 321, s. 169.4; c. 440 s02sic) 5395s 4340.99 a hee, 
Sess., 1994), c. 697, ss. 1, 2; c. 761, s. 6; 1994, Ex. Sess., c. 24, s. 14(c); 1997-335, 
s. 1; 2001-212, s. 1; 2004-167, s. 4; 2004-199; 5°59.) 


Subsections (b) and (c) Set Out Twice. — 
The first version of subsections (b) and (c) set 
out above are effective until January 1, 2006. 
The second version of subsections (b) and (c) set 
out above are effective January 1, 2006. 

Effect of Amendments. — Session Laws 
2004-167, s. 4, as amended by Session Laws 
2004-199, s. 59, effective January 1, 2006, in 


subsection (b), substituted “December 31” for 
“April 30” throughout, and substituted “Janu- 
ary 1” for “May 1”; and in the second paragraph 
of subsection (c), substituted “period of one 
year” for “fiscal year beginning July 1 and 
ending June 30” in the first sentence, rewrote 
the second sentence, and added the third sen- 
tence. 


§ 20-79.4. Special registration plates. 


(a) General. — Upon application and payment of the required registration 
fees, a person may obtain from the Division a special registration plate for a 
motor vehicle registered in that person’s name if the person qualifies for the 
registration plate. A special registration plate may not be issued for a vehicle 
registered under the International Registration Plan. A special registration 
plate may be issued for a commercial vehicle that is not registered under the 
International Registration Plan. A holder of a special registration plate who 
becomes ineligible for the plate, for whatever reason, must return the special 
plate within 30 days. 

(b) Types. — The Division shall issue the following types of special regis- 
tration plates: 

(1) Administrative Officer of the Courts. — Issuable to the Director of the 
Cree Ca Office of the Courts. The plate shall bear the phrase 

(1c) Alpha Kappa Alpha Sorority. — Issuable to the registered owner of a 
motor vehicle. The plate shall bear the sorority’s symbol and name. 
The Division may not issue the plate authorized by this subdivision 
unless it receives at least 300 applications for the plate. 

(le) Alternative Fuel Vehicles. — Issuable to the registered owner of an 
alternative fuel vehicle. The plate shall bear the words “Alternative 
Fuel Vehicle”. The Division must receive 300 or more applications for 
the plate before it may be developed. 
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(2) Amateur Radio Operator. — Issuable to an amateur radio operator 
who holds an unexpired and unrevoked amateur radio license issued 
by the Federal Communications Commission and who asserts to the 
Division that a portable transceiver is carried in the vehicle. The plate 
shall bear the phrase “Amateur Radio”. The plate shall bear the 
operator’s official amateur radio call letters, or call letters with 
numerical or letter suffixes so that an owner of more than one vehicle 
may have the call letters on each. 

(3) American Legion. — Issuable to a member of the American Legion. 
The plate shall bear the words “American Legion” and the emblem of 
the American Legion. The Division may not issue the plate authorized 
by this subdivision unless it receives at least 300 applications for the 

late. 

(3a) Animal Lovers. — Issuable to the registered owner of a motor vehicle 
in accordance with G.S. 20-81.12. The plate may bear a picture of a 
dog and cat and the phrase “I Care.” 

(3b) Audubon North Carolina. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear 
the National Audubon Society, Inc., logo and a representation of a bird 
native to North Carolina. 

(3c) Aviation Maintenance Technician. — Issuable to a person who is a 
Federal Aviation Authority certified Aviation Maintenance Techni- 
cian. The plate shall bear the logo of the F.A.A. Airworthiness 
Program and the initials “A.M.T.” The Division may not issue the 
plate authorized by this subdivision unless it receives at least 300 
applications for the plate. 

(3e) Be Active NC. — Issuable to the registered owner of a motor vehicle 
in accordance with G.S. 20-81.12. The plate shall bear the phrase “Be 
Active NC” and a representation of the “Be Active NC” logo. 

(3h) Breast Cancer Awareness. — Issuable to the registered owner of a 
motor vehicle. The plate shall bear the phrase “Early Detection Saves 
Lives” and a representation of a pink ribbon. The Division must 
receive 300 or more applications for the plate before it may be 
developed. 

(3j) Bronze Star Recipient. — Issuable to a recipient of the Bronze Star. 
The plate shall bear the emblem of the Bronze Star and the words 
“Bronze Star”. 

(3m) Buffalo Soldiers. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the 
words “The Buffalo Soldiers” and the logo of the 9th & 10th (Horse) 
Cavalry Association of the Buffalo Soldiers Greater North Carolina 
Chapter (BSGNCC). 

(3p) Celebrate Adoption. — Issuable to the registered owner of a motor 
vehicle. The plate shall bear the phrase “Celebrate Adoption” and a 
representation of a white ribbon with a red heart on it. The Division 
must receive 300 or more applications for the plate before it may be 
developed. 

(4) Civil Air Patrol Member. — Issuable to an active member of the North 
Carolina Wing of the Civil Air Patrol. The plate shall bear the phrase 
“Civil Air Patrol”. A plate issued to an officer member shall begin with 
the number “201” and the number shall reflect the seniority of the 
member; a plate issued to an enlisted member, a senior member, or a 
cadet member shall begin with the number “501”. 

(5) Civic Club. — Issuable to a member of a nationally recognized civic 
organization whose member clubs in the State are exempt from State 
corporate income tax under G.S. 105-130.11(a)(5). Examples of these 
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(6) 


(7) 


(8) 


(9) 


clubs include Jaycees, Kiwanis, Optimist, Rotary, Ruritan, and 
Shrine. The plate shall bear a word or phrase identifying the civic club 
and the emblem of the civic club. The Division may not issue a civic 
club plate authorized by this subdivision unless it receives at least 300 
applications for that civic club plate. 

Class D Citizen’s Radio Station Operator. — Issuable to a Class D 
citizen’s radio station operator. For an operator who has been issued 
Class D citizen’s radio station call letters by the Federal Communi- 
cations Commission, the plate shall bear the operator’s official Class 
D citizen’s radio station call letters. For an operator who has not been 
issued Class D citizen’s radio station call letters by the Federal 
Communications Commission, the plate shall bear the phrase “Citi- 
zen’s Band Radio”. 

Clerk of Superior Court. — Issuable to a current or retired clerk of 
superior court. A plate issued to a current clerk shall bear the phrase 
“Clerk Superior Court” and the letter “C” followed by a number that 
indicates the county the clerk serves. A plate issued to a retired clerk 
shall bear the phrase “Clerk Superior Court, Retired”, the letter “C” 
followed by a number that indicates the county the clerk served, and 
the letter “X” indicating the clerk’s retired status. 

Coast Guard Auxiliary Member. — Issuable to an active member of the 
United States Coast Guard Auxiliary. The plate shall bear the phrase 
“Coast Guard Auxiliary”. 

Collegiate Insignia Plate. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate may bear a 
phrase or an insignia representing a public or private college or 
university. 


(9a) Combat Infantry Badge Recipient. — Issuable to a recipient of the 


Combat Infantry Badge. The plate shall bear the phrase “Combat 
Infantry Badge ” and a representation of the Combat Infantry Badge. 
The Division may not issue the plate authorized by this subdivision 
unless it receives at least 300 applications for the plate. 


(10) Combat Veteran. — Issuable to a veteran of the armed forces who 


served in a combat zone, or in waters adjacent to a combat zone, 

during a period of war and who was separated from the armed forces 

under honorable conditions. The Division may not issue the plate 

authorized by this subdivision unless it receives at least 300 applica- 

tions for the plate. A “period of war” is any of the following: 

a. World War I, which began April 16, 1917, and ended November 11, 
1918. 

b. World War II, which began December 7, 1941, and ended December 
31, 1946. 

c. The Korean Conflict, which began June 27, 1950, and ended 
January 31, 1955. 

d. The Vietnam Era, which began August 5, 1964, and ended May 7, 
1975. 

e. The Persian Gulf War. 

f. Any other campaign, expedition, or engagement for which the 
United States Department of Defense authorizes a campaign 
badge or medal. 


(10a) Commercial Fishing. — Issuable to the registered owner of a motor 


vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
and picture appropriate to the subject of commercial fishing in North 
Carolina. The Division may not issue the plate authorized by this 
subdivision unless it receives at least 300 applications for the plate. 


(11) County Commissioner. — Issuable to a county commissioner of a 


county in this State. The plate shall bear the words “County Commis- 
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sioner” followed first by a number representing the commissioner’s 
county and then by a letter or number that distinguishes plates issued 
to county commissioners of the same county. The number of a county 
shall be the order of the county in an alphabetical list of counties that 
assigns number one to the first county in the list and a letter or 
number to distinguish different cars owned by the county commis- 
sioners in that county. The Division may not issue the plate autho- 
rized by this subdivision unless it receives at least 300 applications for 
the plate. 

(lla) Repealed by Session Laws 2001-498, s. 2, effective December 19, 
2001. 

(11d) Crystal Coast. — Issuable to the registered owner of a motor vehicle 
in accordance with G.S. 20-81.12. The plate shall bear the words 
“Crystal Coast Artificial Reef Association” and a representation of a 
SCUBA diving flag. 

(lle) Daughters of the American Revolution. — Issuable to the registered 
owner of a motor vehicle. The plate may bear a phrase and picture 
appropriate to the organization. The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. 

(11g) Delta Sigma Theta Sorority. — Issuable to the registered owner of a 
motor vehicle. The plate shall bear the sorority’s name and symbol. 
The Division must receive 300 or more applications for the plate 
before it may be developed. 

(12) Disabled Veteran. — Issuable to a veteran of the armed forces of the 
United States who suffered a 100% service-connected disability. 
(12a) Distinguished Flying Cross. — Issuable to a recipient of the Distin- 
guished Flying Cross. The plate shall bear the emblem of the 
Distinguished Flying Cross and the words “Distinguished Flying 

Cross”. 

(13) District Attorney. — Issuable to a North Carolina or United States 
District Attorney. The plate issuable to a North Carolina district 
attorney shall bear the letters “DA” followed by a number that 
represents the prosecutorial district the district attorney serves. The 
plate for a United States attorney shall bear the phrase “U.S. 
Attorney” followed by a number that represents the district the 
attorney serves, with 1 being the Eastern District, 2 being the Middle 
District, and 3 being the Western District. 

(13a) Ducks Unlimited. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the logo 
of aes Unlimited, Inc., and shall bear the words: “Ducks Unhm- 
ited”. 

(13b) Eagle Scout. — Issuable to a young man who has been certified as 
an Eagle Scout by the Boy Scouts of America, or to his parents or 
guardians. The plate shall bear the insignia of the Boy Scouts of 
America and shall bear the words “Eagle Scout”. The Division may not 
issue the plate authorized by this subdivision unless it receives at 
least 300 applications for the plate. 

(14) 82nd Airborne Division Association Member. — Issuable to a member 
of the 82nd Airborne Division Association, Inc. The plate shall bear 
the insignia of the 82nd Airborne Division Association, Inc. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(14a) El Pueblo. — Issuable to the registered owner of a motor vehicle in 
accordance with G.S. 20-18.12. The plate shall bear the El Pueblo logo 
and the words “El Pueblo”. The Division may not issue the plate 
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authorized by this subdivision unless it receives at least 300 applica- 

tions for the plate. 

(15) Fire Department or Rescue Squad Member. — Issuable to an active 
regular member or volunteer member of a fire department, rescue 
squad, or both a fire department and rescue squad. The plate shall 
bear the words “Firefighter”, “Rescue Squad”, or “Firefighter-Rescue 
Squad”. 

(15a) First in Forestry. — Issuable to the registered owner of a motor 
vehicle. The plate shall bear the words “First in Forestry”. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(15e) Fraternal Order of Police. — The plate authorized by this subdivi- 
sion shall bear a representation of the Fraternal Order of Police 
emblem containing the letters “FOP”. The Division must receive 300 
applications for the plate before it may be developed. The plate is 
issuable to one of the following: 

a. A person who presents proof of active membership in the State 
Lodge, Fraternal Order of Police for the year in which the license 
plate is sought. 

b. The surviving spouse of a person who was a member of the State 
Lodge, Fraternal Order of Police, so long as the surviving spouse 
continues to renew the plate and does not remarry. 

(16) Future Farmers of America. — Issuable to a member or a supporter 
of the National Future Farmers of America Organization. The plate 
shall bear the emblem of the organization and the letters “FFA”. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(16a) Girl Scout Gold Award recipient. — Issuable to a young woman who 
has been certified as a Girl Scout Gold Award recipient by the Girl 
Scouts of the U.S.A., or to her parents or guardians. The plate shall 
bear the insignia of the Girl Scouts of the U.S.A. and shall bear the 
words “Girl Scout Gold Award”. The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. 

(16b) Goodness Grows. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the 
“Goodness Grows in North Carolina” logo and the phrase “Agriculture: 
NC’s #1 Industry”. 

(16c) (Effective until June 30, 2006) Harley Owners’ Group. — Issuable 
to the registered owner of a motor vehicle in accordance with G.S. 
20-81.12. The plate shall be designed in consultation with and 
approved by the Harley-Davidson Motor Company, Inc., and shall 
bear the words and trademark of the “Harley Owners’ Group”. The 
Division shall not develop this plate unless the Harley-Davidson 
Motor Company, Inc., licenses, without charge, the State to use the 
words and trademark of the Harley Owners’ Group on the plate. 

(16f) High School Insignia Plate. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate may bear a 
phrase or an insignia representing a public high school in North 
Carolina. 

(17) Historic Vehicle Owner. — Issuable for a motor vehicle that is at least 
35 years old measured from the date of manufacture. The plate for an 
historic vehicle shall bear the word “Antique” unless the vehicle is a 
model year 1943 or older. The plate for a vehicle that is a model year 
1943 or older shall bear the word “Antique” or the words “Horseless 
Carriage”, at the option of the vehicle owner. 
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(18) Historical Attraction Plate. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate may bear a 
phrase or an insignia representing a publicly owned or nonprofit 
historical attraction located in North Carolina. 

(18a) HOMES4NC Plate. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear 
“HOMESANC”, the logo of the North Carolina Association of Realtors 
Housing Opportunity Foundation, and shall be developed in conjunc- 
tion with that organization. The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. 

(19) Honorary Plate. — Issuable to a member of the Honorary Consular 
Corps, who has been certified by the U. S. State Department, the plate 
shall bear the words “Honorary Consular Corps” and a distinguishing 
number based on the order of issuance. 

(19a) In God We Trust. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the 
phrase ‘In God We Trust.’ 

(19b) International Association of Fire Fighters. — Issuable to a member 
of the International Association of Fire Fighters. The plate shall bear 
the logo of the International Association of Fire Fighters. The Division 
may not issue the plate authorized by this subdivision unless it 
receives at least 300 applications for the plate. 

(20) Judge or Justice. — Issuable to a sitting or retired judge or justice in 
accordance with G.S. 20-79.6. 

(20a) Kids First. — Issuable to the registered owner of a motor vehicle in 
accordance with G.S. 20-81.12. The plate may bear the phrase “Kids 
First” and a logo of children’s hands. 

(21) Legion of Valor. — Issuable to a recipient of one of the following 
military decorations: the Congressional Medal of Honor, the Distin- 
guished Service Cross, the Navy Cross, or the Air Force Cross. The 
plate shall bear the emblem and name of the recipient’s decoration. 

(22) Legislator. — Issuable to a member of the North Carolina General 
Assembly. The plate shall bear “The Great Seal of the State of North 
Carolina” and, as appropriate, the word “Senate” or “House” followed 
by the Senator’s or Representative’s assigned seat number. 

(22a) Litter Prevention. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
and picture appropriate to the subject of litter prevention in North 
Carolina. 

(23) Magistrate. — Issuable to a current or retired North Carolina 
magistrate. A plate issued to a current magistrate shall bear the 
letters “MJ” followed by a number indicating the district court district 
the magistrate serves, then by a hyphen, and then by a number 
indicating the seniority of the magistrate. The Division shall use the 
number “9” to designate District Court Districts 9 and 9B. A plate 
issued to a retired magistrate shall bear the phrase “Magistrate, 
Retired ”, the letters “MJX ” followed by a hyphen and the number 
that indicates the district court district the magistrate served, fol- 
lowed by a letter based on the order of issuance of the plates. 

(24) March of Dimes. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
or an insignia representing the March of Dimes Foundation. 

(25) Marshal. — Issuable to a United States Marshal. The plate shall bear 
the phrase “U.S. Marshal” followed by a number that represents the 
district the Marshal serves, with 1 being the Eastern District, 2 being 
the Middle District, and 3 being the Western District. 
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(26) Military Reservist. — Issuable to a member of a reserve component of 
the armed forces of the United States. The plate shall bear the name 
and insignia of the appropriate reserve component. Plates shall be 
numbered sequentially for members of a component with the numbers 
1 through 5000 reserved for officers, without regard to rank. 

(27) Military Retiree. — Issuable to an individual who has retired from 
the armed forces of the United States. The plate shall bear the word 
“Retired” and the name and insignia of the branch of service from 
which the individual retired. 

(27a) Military Veteran. — Issuable to an individual who served honorably 
in the armed services of the United States. The plate shall bear the 
words “U.S. Military Veteran” and the name and insignia of the 
branch of service in which the individual served. The Division may not 
issue the plate authorized by this subdivision unless it receives at 
least 300 applications for the plate. 

(27b) Military Wartime Veteran. — Issuable to either a member or 
veteran of the armed services of the United States who served during 
a period of war. If the person is a veteran of the armed services, then 
the veteran must be separated from the armed services under 
honorable conditions. The plate shall bear a word or phrase identify- 
ing the period of war and a replica of the campaign badge or medal 
awarded for that war. Except for World War II and Korean Conflict 
plates, the Division may not issue a plate authorized by this subdivi- 
sion unless it receives at least 300 applications for that plate. A 
“period of war” is any of the following: 

a. World War I, meaning the period beginning April 16, 1917, and 
ending November 11, 1918. 

b. World War II, meaning the period beginning December 7, 1941, 
and ending December 31, 1946. 

c. The Korean Conflict, meaning the period beginning June 27, 1950, 
and ending January 31, 1955. 

d. The Vietnam Era, meaning the period beginning August 5, 1964, 
and ending May 7, 1975. 

e. Desert Storm, meaning the period beginning August 2, 1990, and 
ending April 11, 1991. 

f. Any other campaign, expedition, or engagement for which the 
United States Department of Defense authorizes a campaign 
badge or medal. 

(27e) Mothers Against Drunk Driving. — Issuable to the registered owner 
of a motor vehicle. The plate shall bear the letters “M.A.D.D.” and the 
words “Mothers Against Drunk Driving”. The Division must receive 
300 or more applications for the plate before it may be developed. 

(271i) National Guard Member. — Issuable to an active or a retired 
member of the North Carolina National Guard. The plate shall bear 
the phrase “National Guard”. A plate issued to an active member shall 
bear a number that reflects the seniority of the member; a plate issued 
to a commissioned officer shall begin with the number “1”; a plate 
issued to a noncommissioned officer with a rank of E7, E8, or EY shall 
begin with the number “1601”; a plate issued to an enlisted member 
with a rank of E6 or below shall begin with the number “3001”. The 
plate issued to a retired or separated member shall indicate the 
member’s retired status. 

(28) National Rifle Association. — Issuable to the registered owner of a 
motor vehicle. The plate shall bear a phrase or insignia representing 
the National Rifle Association of America. The Division shall not use 
the name and logo of the National Rifle Association of America on the 
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plate unless the National Rifle Association of America licenses, 

without charge, the State to use the name and logo on the plate. The 

Division must receive 300 or more applications for the plate before it 

may be developed. 

(28a) Native American. — Issuable to the registered owner of a motor 
vehicle. The plate may bear a phrase or an insignia representing 
Native Americans. The Division must receive 300 or more applica- 
tions for the plate before it may be developed. 

(28b) NC Agribusiness. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the logo 
of the North Carolina Agribusiness Council, Inc., and the phrase 
“NC’s #1 Industry”. 

(28d) NC Coastal Federation. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear a 
phrase used by the North Carolina Coastal Federation and an image 
that depicts the coastal area of the State. 

(28e) North Carolina 4-H Development Fund. — Issuable to the regis- 
tered owner of a motor vehicle in accordance with G.S. 20-81.12. The 
plate may bear a phrase or insignia representing The North Carolina 
4-H Development Fund. 

(28g) Nurses. — Issuable to the registered owner of a motor vehicle in 
accordance with G.S. 20- 81.12. The plate shall bear the phrase “First 
in Nursing” and a representation relating to nursing. 

(29) Olympic Games. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
or insignia representing the Olympic Games. 

(29a) Omega Psi Phi Fraternity. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear 
the fraternity’s symbol and name. 

(29d) Paramedics. — Issuable to an emergency medical technician-para- 
medic, as defined in G.S. 131E-155. The plate shall bear the Star of 
Life logo and the phrase “Professional Paramedic”. The Division may 
not issue the plate authorized by this subdivision unless it receives at 
least 300 applications for the plate. 

(30) Partially Disabled Veteran. — Issuable to a veteran of the armed 
forces of the United States who suffered a service connected disability 
of less than 100%. 

(31) Pearl Harbor Survivor. — Issuable to a veteran of the armed forces of 
the United States who was present at and survived the attack on 
Pearl Harbor on December 7, 1941. The plate will bear the phrase 
“Pearl Harbor Survivor” and the insignia of the Pearl Harbor Survi- 
vors’ Association. 

(32) Personalized. — Issuable to the registered owner of a motor vehicle. 
The plate will bear the letters or letters and numbers requested by the 
owner. The Division may refuse to issue a plate with a letter 
combination that is offensive to good taste and decency. The Division 
may not issue a plate that duplicates another plate. 

(32c) POW/MIA. — Issuable to the owner of a motor vehicle. The plate 
shall bear the official POW/MIA logo. The Division must receive 300 or 
more applications for the plate before it may be developed. 

(33) Prisoner of War. — Issuable to the following: 

a. A member or veteran member of the armed forces of the United 
States who has been captured and held prisoner by forces hostile 
to the United States while serving in the armed forces. 

b. The surviving spouse of a person who had a prisoner of war plate 
at the time of death so long as the surviving spouse continues to 
renew the plate and does not remarry. 
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(34) Professional Sports Fan. — Issuable to the registered owner of a 
motor vehicle. The plate shall bear the logo of a professional sports 
team located in North Carolina. The Division shall receive 300 or 
more applications for a professional sports fan plate before a plate 
may be issued. The Division shall not develop a professional sports fan 
plate unless the professional sports team licenses, without charge, the 
State to use the official team logo on the plate. 

(35) Purple Heart Recipient. — Issuable to a recipient of the Purple Heart 
award. The plate shall bear the phrase “Purple Heart Veteran, 
Combat Wounded” and the letters “PH”. 

(35d) Red Hat Society. — Issuable to the registered owner of a motor 
vehicle. The plate shall bear a representation of The Red Hat Society. 
The Division shall not use the name and logo of The Red Hat Society, 
Inc., on the plate unless The Red Hat Society, Inc., licenses, without 
charge, the State to use the name and logo on the plate. The Division 
must receive 300 or more applications for the plate before it may be 
developed. 

(36) Register of Deeds. — Issuable to a register of deeds. The plate shall 
bear the words “Register of Deeds” and the letter “R” followed by a 
number representing the county of the register of deeds. The number 
of a county shall be the order of the county in an alphabetical list of 
counties that assigns number one to the first county in the list. 

(36a) Retired Highway Patrol. — The plate authorized by this subdivision 
shall bear the phrase “SHP, Retired.” The Division may not issue the 
plate authorized by this subdivision unless it receives at least 300 
applications for the plate. The plate is issuable to one of the following: 
a. An individual who has retired from the North Carolina Highway 

Patrol. 

b. The surviving spouse of a person who had a retired highway patrol 
plate at the time of death so long as the surviving spouse 
continues to renew the plate and does not remarry. 

(36b) Retired Law Enforcement Officers. — The plate authorized by this 
subdivision shall bear the phrase “Retired Law Enforcement Officer” 
and a representation of a law enforcement badge. The Division must 
receive 300 or more applications for the plate before it may be 
developed. The plate is issuable to one of the following: 

a. Aretired law enforcement officer presenting to the Division, along 
with the application for the plate, a copy of the officer’s retired 
identification card or letter of retirement. 

b. The surviving spouse of a person who had a retired law enforce- 
ment officer plate at the time of death so long as the surviving 
spouse continues to renew the plate and does not remarry. 

(36e) (Effective until June 30, 2006) Rocky Mountain Elk Foundation. 
— Issuable to the registered owner of a motor vehicle in accordance 
with G.S. 20-81.12. The plate shall bear the phrase “Rocky Mountain 
Elk Foundation” and a logo approved by the Rocky Mountain Elk 
Foundation, Inc. 

(36h) Save the Sea Turtles. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear the 
ape “Save the Sea Turtles” and a representation related to sea 
turtles. 

(37) Scenic Rivers. — Issuable to the registered owner of a motor vehicle 
in accordance with G.S. 20-81.12. The plate shall bear the words 
“Scenic Rivers” and a picture representing the unique beauty of the 
scenic rivers of North Carolina. 

(38) School Technology. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
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W an insignia representing the public school system in North Caro- 

ina. 

(39) Sheriff. — Issuable to a current sheriff or to a retired sheriff who 
served as sheriff for at least 10 years before retiring. A plate issued to 
a current sheriff shall bear the word “Sheriff? and the letter “S” 
followed by a number that indicates the county the sheriff serves. A 
plate issued to a retired sheriff shall bear the phrase “Sheriff, 
Retired”, the letter “S” followed by a number that indicates the county 
the sheriff served, and the letter “X” indicating the sheriff’s retired 
status. 

(39a) Silver Star Recipient. — Issuable to a recipient of the Silver Star. 
The plate shall bear the emblem of the Silver Star and the words 
“Silver Star”. 

(40) Soil and Water Conservation. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate may bear a 
phrase and picture appropriate to the subject of water quality and 
environmental protection in North Carolina. 

(40a) Special Forces Association. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear a 
representation of the Special Forces Association shoulder patch with 
tabs and shall bear the words “Special Forces Association.” 

(41) Special Olympics. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
or an insignia representing the North Carolina Special Olympics. 

(41a) Sport Fishing. — Issuable to the registered owner of a motor vehicle 
in accordance with G.S. 20-81.12. The plate may bear a phrase and 
picture appropriate to the subject of sport fishing in North Carolina. 
The Division may not issue the plate authorized by this subdivision 
unless it receives at least 300 applications for the plate. 

(42) Square Dance Clubs. — Issuable to a member of a recognized square 
dance organization exempt from corporate income tax under GS. 
105-130.11(a)(5). The plate shall bear a word or phrase identifying the 
club and the emblem of the club. The Division shall not issue a dance 
club plate authorized by this subdivision unless it receives at least 300 
applications for that dance club plate. 

(43) State Government Official. — Issuable to elected and appointed 
members of State government in accordance with G.S. 20-79.5. 

(44) State Attraction. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
or an insignia representing a publicly owned or nonprofit State or 
federal attraction located in North Carolina. 

(44c) Stock Car Racing Theme. — Issuable to the registered owner of a 
motor vehicle pursuant to G.S. 20-81.12. This is a series of plates 
bearing an emblem, seal, other symbol or design displaying themes of 
professional stock car auto racing, or professional stock car auto 
racing drivers. The Division shall not develop any plate in the series 
without a license to use copyrighted or registered words, symbols, 
trademarks, or designs associated with the plate. The plate shall be 
designed in consultation with and approved by the person authorized 
to provide the State with the license to use the words, symbols, 
trademarks, or designs associated with the plate. The Division shall 
not pay a royalty for the license to use the copyrighted or registered 
words, symbols, trademarks, or designs associated with the plate. 

(45) Street Rod Owner. — Issuable to the registered owner of a modern- 
ized private passenger motor vehicle manufactured prior to the year 
1949 or designed to resemble a vehicle manufactured prior to the year 
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1949. The plate shall bear the phrase “Street Rod”. The Division may 
not issue the plate authorized by this subdivision unless it receives at 
least 300 applications for the plate. 

(45a) Support Public Schools. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear a 
picture representing an old-time one-room schoolhouse and shall bear 
the words: “Support Our Public Schools”. 

(45d) Surveyor Plate. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the 
words “Following In Their Footsteps” and shall bear a picture of a 
transit. 

(A5f) Sweet Potato. — Issuable to the registered owner of a motor vehicle. 
The plate may bear a phrase and picture representing the State’s 
official vegetable, the sweet potato. The Division may not issue the 
plate authorized by this subdivision unless it receives at least 300 
applications for the plate. 

(45i) Tobacco Heritage. — Issuable to the registered owner of a motor 
vehicle. The plate shall bear a picture of a tobacco leaf and plow. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(46) Transportation Personnel. — Issuable to various members of the 
Divisions of the Department of Transportation. The plate shall bear 
the letters “DOT” followed by a number from 1 to 85, as designated by 
the Governor. 

(46a) U.S. Navy Specialty. — Issuable to a veteran of the United States 
Navy Submariner Service. The plate shall bear the phrase “Silent 
Service Veteran” and shall bear a representation of the Submarine 
Service Qualification pin. The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. 

(47) U.S. Representative. — Issuable to a United States Representative 
for North Carolina. The plate shall bear the phrase “U.S. House” and 
shall be issued on the basis of Congressional district numbers. 

(48) U.S. Senator. — Issuable to a United States Senator for North 
Carolina. The plates shall bear the phrase “U.S. Senate” and shall be 
issued on the basis of seniority represented by the numbers 1 and 2. 

(48a) University Health Systems of Eastern Carolina. — Issuable to the 
registered owner of a motor vehicle in accordance with G.S. 20-81.12. 
The plate may bear a phrase or insignia representing the University 
Health Systems of Eastern Carolina. 

(A8b) The V Foundation for Cancer Research. — Issuable to the registered 
owner of a motor vehicle in accordance with G.S. 20-81.12. The plate 
shall bear a phrase and insignia representing The V Foundation for 
Cancer Research. 

(49) Veterans of Foreign Wars. — Issuable to a member or a supporter of 
the Veterans of Foreign Wars. The plate shall bear the words “Veter- 
ans of Foreign Wars” or “VFW” and the emblem of the VFW. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(50) ee by Session Laws 2001-498, s. 2, effective December 19, 


(51) Wildlife Resources. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear a 
picture representing a native wildlife species occurring in North 
Carolina. 

(52) Zeta Phi Beta Sorority. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the 
sorority’s name and symbol. 
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(c) Repealed by Session Laws 1991 (Regular Session, 1992), c. 1042, s. 1. 
(1991, cAG/2) 8. 2;.c. 726, s. 23; 1991 (Reg. Sess., 1992), c. 1042, s: 1; 1993, c. 
043, S: 23,1995, c. 326, ss. 1-3; c. 433, ss. 1, 4.1; 1997-156, s. 1; 1997-158, s. 1; 
1997-339,.s. 1; 1997-427, s. 1; 1997-461, ss. 2-4; 1997-477, s. 1; 1997-484, ss. 
1-3; 1998-155, s. 1; 1998-160, ss. 1, 2; 1998-163, ss. 3-5; 1999-220, s. 3.1; 
1999-277, s. 1; 1999-314, s. 1; 1999-403, s. 1; 1999-450, s. 1; 1999-452, s. 16; 
2000-159, ss. 1, 2; 2001-40, s. 1; 2001-483, s. 1; 2001-498, ss. 1(a), 1(b), 2; 
2002-134, ss. 1-4; 2002-159, s. 68; 2003-10, s. 1; 2003-11, s. 1; 2003-68, s. 1; 
2003-424, s. 2; 2004-131, s. 2; 2004-182, s. 1; 2004-185, s. 2; 2004-200, s. 1.) 


Effect of Amendments. — 

Session Laws 2004-131, s. 2, effective July 
29, 2004, redesignated former subdivision 
(b)(19a) as (b)(19b), and inserted new subdivi- 
sion (b)(19a). 

Session Laws 2004-182, s. 1, effective August 
10, 2004, redesignated former subdivision 
(b)(28) as present subdivision (b)(27i) and in- 


serted new subdivision (b)(28). 
Session Laws 2004-185, s. 2, effective Octo- 
ber 1, 2004, inserted subdivision (b)(44c). 
Session Laws 2004-200, s. 1, effective August 
17, 2004, insubsection (b), inserted subdivi- 
sions (10a), (1le), (14a),(16f), (18a), (28e), and 
(41a), and rewrote subdivision (36a). 


§ 20-79.7. Fees for special registration plates and distribu- 
tion of the fees. 


(a) Fees. — Upon request, the Division shall provide and issue free of charge 
one registration plate to a recipient of the Congressional Medal of Honor, a 
100% disabled veteran, and an ex-prisoner of war. All other special registration 
plates, including additional Congressional Medal of Honor, 100% Disabled 
Veteran, and Ex-Prisoner of War plates, are subject to the regular motor 
vehicle registration fee in G.S. 20-87 or G.S. 20-88 plus an additional fee in the 


following amount: 
Special Plate 


Additional Fee Amount 


Crystal Coast $30.00 
El Pueblo $30.00 
Historical Attraction $30.00 
HOMES4NC $30.00 
In God We Trust $30.00 
North Carolina 4-H Development Fund $30.00 
Personalized $30.00 
State Attraction $30.00 
Stock Car Racing Theme $30.00 
Buffalo Soldiers $25.00 
Collegiate Insignia $25.00 
Goodness Grows $25.00 
High School Insignia $25.00 
Kids First $25.00 
Olympic Games $25.00 
NC Agribusiness $25.00 
NC Coastal Federation $25.00 
Nurses $25.00 
(Effective until June 30, 2006) Rocky Mountain 

Elk Foundation $25.00 
Special Olympics $25.00 
Surveyor Plate $25.00 
The V Foundation for Cancer Research Division $25.00 
University Health Systems of Eastern Carolina $25.00 
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Special Plate Additional Fee Amount 
Animal Lovers 20.00 
Audubon North Carolina $20.00 
Be Active NC $20.00 
Daughters of the American Revolution $20.00 
Ducks Unlimited $20.00 
(Effective until June 30, 2006) First in Forestry $30.00 
Harley Owners’ Group $20.00 
Litter Prevention $20.00 
March of Dimes $20.00 
Omega Psi Phi Fraternity $20.00 
Save the Sea Turtles $20.00 
Scenic Rivers $20.00 
School Technology $20.00 
Soil and Water Conservation $20.00 
Special Forces Association $20.00 
Support Public Schools $20.00 
Wildlife Resources $20.00 
Zeta Phi Beta Sorority $20.00 
Active Member of the National Guard None 
100% Disabled Veteran None 
Ex-Prisoner of War None 
Legion of Valor None 
Purple Heart Recipient None 
Silver Star Recipient None 
All Other Special Plates $10.00. 


(b) Distribution of Fees. — The Special Registration Plate Account and the 
Collegiate and Cultural Attraction Plate Account are established within the 
Highway Fund. The Division must credit the additional fee imposed for the 
special registration plates listed in subsection (a) among the Special Registra- 
tion Plate Account (SRPA), the Collegiate and Cultural Attraction Plate 
Account (CCAPA), the Natural Heritage Trust Fund (NHTF), which is estab- 
lished under G.S. 113-77.7, and the Parks and Recreation Trust Fund, which 
is established under G.S. 113-44.15, as follows: 


Special Plate SRPA CCAPA NHTF PRTF 
Animal Lovers $10 $10 0 0 
Audubon North Carolina $10 $10 0 0 
Be Active NC $10 $10 0 0 
Buffalo Soldiers $10 $15 0 0 
Crystal Coast $10 $20 0 0 
Daughters of the American 

Revolution $10 $10 0 0 
Ducks Unlimited $10 $10 0 0 
El Pueblo $10 $20 0 0 
First in Forestry $10 $10 $10 0 
Goodness Grows $10 $15 0 0 
(Effective until June 30, 

2006) Harley Owners’ Group $10 $10 0 0 
High School Insignia $10 $15 0 0 
Historical Attraction $10 $20 0 0 
HOMES4NC $10 $20 0 0 
In God We Trust $10 $20 0 0 
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Special Plate SRPA CCAPA NHTF PRTF 

In-State Collegiate Insignia $10 $15 0 0 
Kids First $10 $15 0 0 
Litter Prevention $10 $10 0 0 
March of Dimes $10 $10 0 0 
NC Agribusiness $10 $15 0 0 
NC Coastal Federation $10 $15 0 0 
NC 4-H Development Fund $10 $20 0 0 
Nurses $10 $15 0 0 
Olympic Games $10 $15 0 0 
Omega Psi Phi Fraternity $10 $10 0 0 
Out-of-state Collegiate Insignia 10 0 $15 0 
Personalized $10 0 $15 $5 
(Effective until June 30, 

2006) Rocky Mountain Elk 

Foundation $10 $15 0 0 
Save the Sea Turtles $10 $10 0 0 
Scenic Rivers $10 $10 0 0 
School Technology $10 $10 0 0 
Soil and Water Conservation $10 $10 0 0 
Special Forces Association $10 $10 0 0 
Special Olympics $10 $15 0 0 
State Attraction $10 $20 0 0 
Stock Car Racing Theme $10 $20 0 0 
Support Public Schools $10 $10 0 0 
Surveyor Plate $10 $15 0 0 
The V Foundation for Cancer 

Research $10 $15 0 0 
University Health Systems of 

Eastern Carolina $10 $15 0 0 
Wildlife Resources $10 $10 0 0 
Zeta Phi Beta Sorority $10 $10 0 0 
All other Special Plates $10 0 0 0. 


(c) Use of Funds in Special Registration Plate Account. — 

(1) The Division shall deduct the costs of special registration plates, 
including the costs of issuing, handling, and advertising the availabil- 
ity of the special plates, from the Special Registration Plate Account. 

(2) From the funds remaining in the Special Registration Plate Account 
after the deductions in accordance with subdivision (1) of this subsec- 
tion, there is annually appropriated from the Special Registration 
Plate Account the sum of nine hundred thousand dollars ($900,000) to 
provide operating assistance for the Visitor Centers: 

. on U.S. Highway 17 in Camden County, ($100,000); 

. on U.S. Highway 17 in Brunswick County, ($100,000); 

on U.S. Highway 441 in Macon County, ($100,000); 

in the Town of Boone, Watauga County, ($100,000); 

. on U.S. Highway 29 in Caswell County, ($100,000); 

on U.S. Highway 70 in Carteret County, ($100,000); 

on U.S. Highway 64 in Tyrrell County, ($100,000); 

at the intersection of U.S. Highway 701 and N.C. 904 in Columbus 

County, ($100,000); and 

i. on U.S. Highway 221 in McDowell County, ($100,000). 

(3) The Division shall transfer the remaining revenue in the Account 
quarterly as follows: 


0a ho AO OD 
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a. Thirty-three percent (33%) to the account of the Department of 


Commerce to aid in financing out-of-state print and other media 
advertising under the program for the promotion of travel and 
industrial development in this State. 


b. Fifty percent (50%) to the Department of Transportation to be used 


solely for the purpose of beautification of highways other than 
those designated as interstate. These funds shall be administered 
by the Department of Transportation for beautification purposes 
not inconsistent with good landscaping and engineering princi- 
ples. 


c. Seventeen percent (17%) to the account of the Department of 


Health and Human Services to promote travel accessibility for 
disabled persons in this State. These funds shall be used to collect 
and update site information on travel attractions designated by 
the Department of Commerce in its publications, to provide 
technical assistance to travel attractions concerning accommoda- 
tion of disabled tourists, and to develop, print, and promote the 
publication ACCESS NORTH CAROLINA as provided in G.S. 
168-2. Any funds allocated for these purposes that are neither 
spent nor obligated at the end of the fiscal year shall be trans- 
ferred to the Department of Administration for removal of man- 
made barriers to disabled travelers at State-funded travel attrac- 
tions. Guidelines for the removal of man-made barriers shall be 
developed in consultation with the Department of Health and 
Human Services. (1967, c. 413; 1971, c. 42; 1973, 6.507, ss arte: 
1262.78, 86; 1975.'c. 716,18; 3: 1977, c. 4645643 cn (el aad 
c. 126, ss. 1, 2; 1981 (Reg: Sess., 1982), c. 1258, s. 67 1983,.c.,.845: 
1985, Ga (66;51987,.c. 252. c. (36, 5, 140: 56) S30 mesueiia ae 
116(a)-(c); 1989, c.. 751, s. 71); c. 774, .s. 1; 1989 (Res; Sess. 990) 
¢, 614,'s-31; 1991 c. 672..5.3; c 726, s, 23; 199 U (Reo sess sia) 
C9598. 27 ¢ 1042.'s. 2c, 104405733) 34751993 croZles ogc: 
Cr 043,50) L9907C, 160, 6.2) C o24, Ss. lool a) eG) 450,00e memes 
5907, s. 18.17(a); 1996, 2nd Ex. Sess., c. 18, s. 19.11(e); 1997-443, s. 
11A.118(a); 1997-477, ss. 2, 3; 1997-484, ss. 4, 5; 1998-163, s. 1; 
1999-277, ss. 2, 3; 1999-403, ss. 2, 3; 1999-450, ss. 2, 3; 2000-159, 
ss. 3, 4; 2001-414, s. 32; 2001-498, ss. 3(a), 3(b), 4(a), 4(b); 
2002-134, ss. 5, 6; 2003-11, ss. 2, 3; 2003-68, ss. 2, 3; 2003-424, ss. 
3, 4; 2004-124, s. 30.3A; 2004-131, ss. 3, 4; 2004-185, ss. 3, 4; 
2004-200, ss. 2, 3.) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5 is a severabil- 
ity clause. 

Effect of Amendments. — 

Session Laws 2004-124, s. 30.3A, effective 
July 1, 2004, rewrote subdivision (c)(2). 

Session Laws 2004-131, ss. 3 and 4, effective 
July 29, 2004, inserted entries for “In God We 
Trust” special plates in subsections (a) and (b). 

Session Laws 2004-185, ss. 3 and 4, effective 
October 1, 2004, in subsection (a), inserted 
“Stock Car Racing Theme” following “State At- 
traction” under the “Special Plate” column, and 
inserted “$30.00” following “$30.00” under the 


“Additional Fee Amount” column; and in sub- 
section (b), inserted “Stock Car Racing Theme” 
following “State Attraction” in the “Special 
Plate” column, inserted “$10” following “$10” in 
the “SRPA” column, inserted “$20” following 
“$20” in the “CCAPA” column, inserted “0” fol- 
lowing “0” in the “NHTF” column, and inserted 
“0” following “0” in the “PRTF” column. 

Session Laws 2004-200, ss. 2 and 3, effective 
August 17, 2004, in subsection (a), inserted 
special plate fees for “El Pueblo,” 
“HOMESANC,” “North Carolina 4-H Develop- 
ment Fund,” “High School Insignia,” and 
“Daughters of the American Revolution,” and 
changed the fee for the “First in Forestry” from 
“$20.00” to “$30.00”; and in subsection (b), 
provided for the distribution of fees collected 
from such special plates. 
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§ 20-81.12. Collegiate insignia plates and certain other 
special plates. 


(a) Collegiate Insignia Plates. — The Division must receive 300 or more 
applications for a collegiate insignia license plate for a college or university 
before a collegiate license plate may be developed. The color, design, and 
material for the plate must be approved by both the Division and the alumni 
or alumnae association of the appropriate college or university. The Division 
must transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of in-State collegiate insignia plates to the 
Board of Governors of The University of North Carolina for in-State, public 
colleges and universities and to the respective board of trustees for in-State, 
private colleges and universities in proportion to the number of collegiate 
plates sold representing that institution for use for academic enhancement. 

(b) Historical Attraction Plates. — The Division must receive 300 or more 
applications for an historical attraction plate representing a publicly owned or 
nonprofit historical attraction located in North Carolina and listed below 
before the plate may be developed. The Division must transfer quarterly the 
money in the Collegiate and Cultural Attraction Plate Account derived from 
the sale of historical attraction plates to the organizations named below in 
proportion to the number of historical attraction plates sold representing that 
organization: 

(1) Historical Attraction Within Historic District. — The revenue derived 
from the special plate shall be transferred quarterly to the appropri- 
ate Historic Preservation Commission, or entity designated as the 
Historic Preservation Commission, and used to maintain property in 
the historic district in which the attraction is located. As used in this 
subdivision, the term “historic district” means a district created under 
G.S. 160A-400.4. 

(2) Nonprofit Historical Attraction. — The revenue derived from the 
special plate shall be transferred quarterly to the nonprofit corpora- 
tion that is responsible for maintaining the attraction for which the 
plate is issued and used to develop and operate the attraction. 

(3) State Historic Site. — The revenue derived from the special plate shall 
be transferred quarterly to the Department of Cultural Resources and 
used to develop and operate the site for which the plate is issued. As 
used in this subdivision, the term “State historic site” has the same 
meaning as in G.S. 121-2(11). 

(b1) Special Olympics Plates. — The Division must receive 300 or more 
applications for a special olympics plate before the plate may be developed. The 
Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of special olympics plates to the 
North Carolina Special Olympics, Inc., to be used to train volunteers to assist 
in the statewide games and to help pay the costs of the statewide games. 

(b2) State Attraction Plates. — The Division must receive 300 or more 
applications for a State attraction plate before the plate may be developed. The 
Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of State attraction plates to the 
organizations named below in proportion to the number of State attraction 
plates sold representing that organization: 

(1) Blue Ridge Parkway Foundation. — The revenue derived from the 
special plate shall be transferred quarterly to Blue Ridge Parkway 
Foundation for use in promoting and preserving the Blue Ridge 
Parkway as a scenic attraction in North Carolina. 

(la) Friends of the Great Smoky Mountains National Park. — The 
revenue derived from the special plate shall be transferred quarterly 
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to the Friends of the Great Smoky Mountains National Park, Inc., to 
be used for educational materials, preservation programs, capital 
improvements for the portion of the Great Smoky Mountains National 
Park that is located in North Carolina, and operating expenses of the 
Great Smoky Mountains National Park. 

(1b) Friends of the Appalachian Trail. — The revenue derived from the 
special plate shall be transferred quarterly to The Appalachian Trail 
Conference to be used for educational materials, preservation pro- 
grams, trail maintenance, trailway and viewshed acquisitions, 
trailway and viewshed easement acquisitions, capital improvements 
for the portions of the Appalachian Trail and connecting trails that are 
located in North Carolina, and related administrative and operating 
expenses. 

(1c) The North Carolina Arboretum. — The revenue derived from the 
special plate shall be transferred quarterly to The North Carolina 
Arboretum Society and used to help the Society obtain grants for the 
North Carolina Arboretum and for capital improvements to the North 
Carolina Arboretum. 

(1d) The North Carolina Maritime Museum. — The revenue derived from 
the special plate shall be transferred quarterly to Friends of the 
Museum, North Carolina Maritime Museum, Inc., to be used for 
educational programs and conservation programs and for operating 
expenses of the North Carolina Maritime Museum. 

(2) The North Carolina Zoological Society. — The revenue derived from 
the special plate shall be transferred quarterly to The North Carolina 
Zoological Society, Incorporated, to be used for educational programs 
and conservation programs at the North Carolina Zoo at Asheboro and 
for operating expenses of the North Carolina Zoo at Asheboro. 

(b3) Wildlife Resources Plates. — The Division must receive 300 or more 
applications for a wildlife resources plate with a picture representing a 
particular native wildlife species occurring in North Carolina before the plate 
may be developed. The Division must transfer quarterly the money in the 
Collegiate and Cultural Attraction Plate Account derived from the sale of 
wildlife resources plates to the Wildlife Conservation Account established by 
G.S. 143-247.2. 

(b4) Olympic Games. — The Division may not issue an Olympic Games 
special plate unless it receives 300 or more applications for the plate and the 
U.S. Olympic Committee licenses, without charge, the State to develop a plate 
bearing the Olympic Games symbol and name. The Division must transfer 
quarterly the money in the Collegiate and Cultural Attraction Plate Account 
derived from the sale of Olympic Games plates to the N.C. Health and Fitness 
Foundation, Inc., which will allocate the funds as follows: 

(1) Fifty percent (50%) to the U.S. Olympic Committee to assist in 
training olympic athletes. 

(2) Twenty-five percent (25%) to North Carolina Amateur Sports to assist 
with administration of the State Games of North Carolina. 

(3) Twenty-five percent (25%) to the Governor’s Council on Physical 
Fitness and Health to support local fitness council development 
throughout North Carolina. 

(b5) March of Dimes Plates. — The Division must receive 300 or more 
applications for a March of Dimes plate before the plate may be developed. The 
Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of March of Dimes plates to the 
Hastern Carolina Chapter of the March of Dimes Birth Defects Foundation. 
The Eastern Carolina Chapter shall disperse the revenue proportionately 
among the Eastern Carolina Chapter, the Western Carolina Chapter, the 


406 


$20-81.12 MOTOR VEHICLES §$20-81.12 


Greater Triad Chapter, and the Greater Piedmont Chapter of the March of 
Dimes Birth Defects Foundation based upon the population of the area each 
Chapter represents. The money must be used for the prevention of birth 
defects through local community services and educational programs and 
through research and development. 

(b6) School Technology Plates. — The Division must receive 300 or more 
applications for a School Technology plate before the plate may be developed. 
The Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of School Technology plates to 
the State School Technology Fund, which is established under G.S. 115C- 
102.6D. 

(b7) Scenic Rivers Plates. — The Division must receive 300 or more 
applications for a Scenic Rivers plate before the plate may be developed. The 
Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of Scenic Rivers plates to the 
Clean Water Management Trust Fund established in G.S. 113-45.3. 

(b8) Soil and Water Conservation Plates. — The Division must receive 300 
or more applications for a soil and water conservation plate before the plate 
may be developed. The Division shall transfer quarterly the money in the 
Collegiate and Cultural Attraction Plate Account derived from the sale of the 
soil and water conservation plates to the Soil and Water Conservation Account 
established in G.S. 143B-297.1. 

(b9) Kids First Plates. — The Division must receive 300 or more applica- 
tions for a Kids First plate before the plate may be developed. The Division 
shall transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of Kids First plates to the North Carolina 
Children’s Trust Fund established in G.S. 7B-1302. 

(b10) University Health Systems of Eastern Carolina. — The Division must 
receive 300 or more applications for a University Health Systems of Eastern 
Carolina plate before the plate may be developed. The Division shall transfer 
quarterly the money in the Collegiate and Cultural Attraction Plate Account 
derived from the sale of University Health Systems of Eastern Carolina plates 
to the Pitt Memorial Hospital Foundation, Inc., for use in the Children’s 
Hospital of Eastern North Carolina. 

(b11) Animal Lovers Plates. — The Division must receive 300 or more 
applications before an animal lovers plate may be developed. The Division 
shall transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of the animal lovers plate to the 
Spay/Neuter Account established in G.S. 19A-60. 

(b12) Support Public Schools Plates. — The Division must receive 300 or 
more applications for a Support Public Schools plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Support Public 
Schools plates to the Fund for the Reduction of Class Size in Public Schools 
created pursuant to G.S. 115C-472.10. 

(b13) Ducks Unlimited Plates. — The Division must receive 300 or more 
applications for a Ducks Unlimited plate and receive any necessary licenses 
from Ducks Unlimited, Inc., for use of their logo before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Ducks Unlim- 
ited plates to the Wildlife Resources Commission to be used to support the 
conservation programs of Ducks Unlimited, Inc., in this State. 

(b14) Omega Psi Phi Fraternity Plates. — The Division must receive 300 or 
more applications for an Omega Psi Phi Fraternity plate and receive any 
necessary licenses, without charge, from Omega Psi Phi Fraternity, Incorpo- 
rated, before the plate may be developed. The Division shall transfer quarterly 


407 


§20-81.12 2004 INTERIM SUPPLEMENT §20-81.12 


the money in the Collegiate and Cultural Attraction Plate Account derived 
from the sale of Omega Psi Phi Fraternity plates to the United Negro College 
Fund, Inc., through the Winston-Salem Area Office for the benefit of UNCF 
colleges in this State. 

(b15) Litter Prevention Plates. — The Division must receive 300 or more 
applications for a Litter Prevention plate before the plate may be developed. 
The Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of the litter prevention plates to 
the Litter Prevention Account created pursuant to G.S. 136-125.1. 

(b16) Goodness Grows Plates. — The Division must receive 300 or more 
applications for a Goodness Grows plate before the plate may be developed. 
The Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of Goodness Grows plates to the 
North Carolina Agricultural Promotions, Inc., to be used to promote the sale of 
North Carolina agricultural products. 

(b17) Audubon North Carolina Plates. — The Division must receive 300 or 
more applications for an Audubon North Carolina plate before the plate may be 
developed. The Division must transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Audubon North 
Carolina plates to the National Audubon Society, Inc., a nonprofit corporation, 
for the account of the NC State Office to be used for bird and other wildlife 
conservation and educational activities in the State of North Carolina. 

(b18) Special Forces Association. — The Division must receive 300 or more 
applications for a Special Forces Association plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Special Forces 
Association plates to the Airborne & Special Operations Museum in Fay- 
etteville, North Carolina. 

(b19) The V Foundation for Cancer Research. — The Division must receive 
300 or more applications for a V Foundation plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of V Foundation 
plates to The V Foundation for Cancer Research to fund cancer research 
grants. 

(b20) Save the Sea Turtles. — The Division must receive 300 or more 
applications for a Save the Sea Turtles plate before the plate may be developed. 
The Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of Save the Sea Turtles plates 
to The Karen Beasley Sea Turtle Rescue and Rehabilitation Center. 

(b21) (Effective until June 30, 2006) Harley Owners’ Group. — The 
Division must receive 300 or more applications for a Harley Owners’ Group 
plate before the plate may be developed. The Division shall transfer quarterly 
the money in the Collegiate and Cultural Attraction Plate Account derived 
from the sale of Harley Owners’ Group plates to the State Board of Community 
Colleges to support the motorcycle safety instruction program established 
pursuant to G.S. 115D-72. 

(b22) (Effective until June 30, 2006) Rocky Mountain Elk Foundation. — 
The Division must receive 300 or more applications for a Rocky Mountain Elk 
Foundation plate before the plate may be developed. The Division must 
transfer quarterly the money in the Collegiate and Cultural Attraction Account 
derived from the sale of Rocky Mountain Elk Foundation plates to Rocky 
Mountain Elk Foundation, Inc. 

_(b23) NC Agribusiness. — The Division must receive 300 or more applica- 
tions for a NC Agribusiness plate before the plate may be developed. The 
Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of NC Agribusiness plates to the 
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North Carolina Agribusiness Council, Inc., to be used to promote awareness of 
the importance of agribusiness in North Carolina. 

(b24) Nurses. — The Division must receive 300 or more applications for a 
Nurses plate before the plate may be developed. The Division shall transfer 
quarterly the money in the Collegiate and Cultural Attraction Plate Account 
derived from the sale of Nurses plates to the NC Foundation for Nursing for 
nursing scholarships for citizens of North Carolina to be awarded annually. 

(b25) NC Coastal Federation. — The Division must receive 300 or more 
applications for a NC Coastal Federation plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of NC Coastal 
Federation plates to the North Carolina Coastal Federation, Inc. 

(b26) Be Active NC. — The Division must receive 300 or more applications 
for the Be Active NC plate before the plate may be developed. The Division 
shall transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of the Be Active NC plates to Be Active 
North Carolina, Inc., to be used to promote physical activity in North Carolina 
communities. 

(b27) Buffalo Soldiers. — The Division must receive 300 or more applica- 
tions for the Buffalo Soldiers plate before the plate may be developed. The 
Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of the Buffalo Soldiers plates to 
the 9th & 10th (Horse) Cavalry Association of the Buffalo Soldiers Greater 
North Carolina Chapter (BSGNCC) for its public outreach programs. 

(b28) Crystal Coast. — The Division must receive 300 or more applications 
for the Crystal Coast plate before the plate may be developed. The Division 
shall transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of Crystal Coast plates to the Crystal 
Coast Artificial Reef Association to be used to promote scuba diving off the 
Crystal Coast. 

(b29) Surveyor Plate. — The Division must receive 300 or more applications 
for a Surveyor plate before the plate may be developed. The Division shall 
transfer quarterly the money in the Collegiate and Cultural Attraction Plate 
Account derived from the sale of Surveyor plates to The North Carolina Society 
of Surveyors Education Foundation, Inc., for public educational programs. 

(b380) Zeta Phi Beta Sorority. — The Division must receive 300 or more 
applications for a Zeta Phi Beta Sorority plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Zeta Phi Beta 
Sorority plates to the Zeta Phi Beta Sorority Education Foundation, through 
the Raleigh office, for the benefit of undergraduate scholarships in this State. 

(b31) In God We Trust. — The Division must receive 300 or more applica- 
tions for the In God We Trust plate before the plate may be developed. The 
Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of the In God We Trust plates 
to the Department of Crime Control and Public Safety to be deposited into The 
N.C. National Guard Soldiers and Airmen Assistance Fund of The Minuteman 
Partnership to help provide assistance to the families of North Carolina 
National Guardsmen who have been activated and deployed in federal service. 

(b32) North Carolina 4-H Development Fund. — The Division must receive 
300 or more applications for a North Carolina 4-H Development Fund plate 
before the plate may be developed. The Division shall transfer quarterly the 
money in the Collegiate and Cultural Attraction Plate Account derived from 
the sale of North Carolina 4-H Development Fund plates to The North 
Carolina 4-H Development Fund, to be used to support county and State 4-H 
programs and to provide funding for repairs and renovations at North Carolina 
4-H camps and conference centers. 
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(b33) High School Insignia Plate. — The Division must receive 300 or more 
applications for a high school insignia plate for a public high school in North 
Carolina before a high school insignia plate may be issued for that school. The 
Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of high school insignia plates to 
the Department of Public Instruction to be deposited into the State Aid to Local 
School Administrative Units account. The Division must also send the Depart- 
ment of Public Instruction information as to the number of plates sold 
representing a particular high school. The Department of Public Instruction 
must annually transfer the money in the State Aid to Local School Adminis- 
trative Units account that is derived from the sale of the high school insignia 
plates to the high schools which have a high school insignia plate in proportion 
to the number of high school insignia plates sold representing that school. The 
high school must use the money for academic enhancement. 

(b384) HOMES4NC. — The Division must receive 300 or more applications 
for the HOMES4NC plate before the plate may be developed. The Division 
shall transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of the HOMES4NC plates to the NCAR 
Housing Opportunity Foundation to promote safe, decent, and affordable 
housing for all in North Carolina. 

(b35) First in Forestry. — The Division must receive 300 or more applica- 
tions for the First in Forestry plate before the plate may be developed. The 
Division shall transfer quarterly one-half of the money in the Collegiate and 
Cultural Attraction Plate Account derived from the sale of the First in Forestry 
plates to the Division of Forest Resources for a State forests and forestry 
education program and shall transfer quarterly one-half of the money in the 
Collegiate and Cultural Attraction Plate Account derived from the sale of the 
First in Forestry plates to the Forest Education and Conservation Foundation 
for their programs. 

(b36) El Pueblo. — The Division must receive 300 or more applications for 
the El Pueblo plate before the plate may be developed. The Division shall 
transfer quarterly the money in the Collegiate and Cultural Plate Account 
derived from the sale of the El Pueblo plates to El Pueblo, Inc., for its 
Scholarship Fund which provides scholarships for Latino students entering 
any community college, college, or university in North Carolina. 

(b37) Daughters of the American Revolution. — The Division must receive 
300 or more applications for a Daughters of the American Revolution plate 
before the plate may be developed. The Division shall transfer quarterly the 
money in the Collegiate and Cultural Attraction Plate Account derived from 
the sale of Daughters of the American Revolution plates to the North Carolina 
Daughters of the American Revolution License Plate Trust Fund located in 
Wilmington, North Carolina, to be used to carry out the objectives of the 
National Society Daughters of the American Revolution including the protec- 
tion of historical spots and the erection of monuments, the encouragement and 
support of historical research and educational endeavors, the preservation of 
historical documents and relics, and the promotion of all patriotic celebrations. 

(b38) Stock Car Racing Theme. — The Division may issue any plate in this 
series without a minimum number of applications if the person providing the 
State with the license to use the words, logos, trademarks, or designs 
associated with the plate produces the plate for the State without a minimum 
order quantity. 

The cost of the Stock Car Racing Theme plate shall include all costs to 
produce blank plates for issuance by the Division. Notwithstanding G.S. 
66-58(b), the Division or the Department of Correction may contract for the 
production of the blank plates in this series to be issued by the Division, 
provided the plates meet or exceed the State’s specifications including dura- 
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bility and retroreflectivity, and provided the plates are manufactured using 
high-quality embossable aluminum. The cost of the blank plates to the State 
shall be substantially equivalent to the price paid to the Department of 
Correction for license tags, as provided in G.S. 66-58(b)(15). 

The Division shall transfer quarterly the money in the Collegiate and 
Cultural Attraction Plate Account derived from the sale of Stock Car Racing 
Theme plates to the North Carolina Motorsports Foundation, Inc. 

(c) General. — An application for a special license plate named in this 
section may be made at any time during the year. If the application is made to 
replace an existing current valid plate, the special plate must be issued with 
the appropriate decals attached. No refund shall be made to the applicant for 
any unused portion remaining on the original plate. The request for a special 
license plate named in this section may be combined with a request that the 
plate be a personalized license plate. 

(d) through (g) Repealed by Session Laws 1991 (Regular Session, 1992), c. 
1042)s; 3.(1.991, c. 758, s. 1; 1991 \(Reg. Sess., 1992), c. 1007, s. 33; c. 1042, s. 
3; 1993,.c. 543, s. 5; 1995, c. 433, s. 4; 1997-427, s: 2; 1997-477, s. 4; 1997-484, 
s. 6; 1999-277, s. 4; 1999-403, s. 4; 1999-450, s. 4; 2000-159, ss. 5, 6; 2000-163, 
s. 3; 2001-498, ss. 6(a), 6(b); 2002-134, s. 7; 2003-11, s. 4; 2003-68, s. 4; 
2003-424, ss. 5, 6; 2004-131, s. 5; 2004-185, s. 5; 2004-200, s. 4.) 


Editor’s Note. — Session Laws, 2004-131, s. 
5, Session Laws 2004-185, s. 5, and Session 
Laws 2004-200, s. 4, each amended this section 
by inserting a new subsection (b31). This sec- 
tion has been set out in the form above at the 
direction of the Revisor of Statutes. 


Session Laws 2004-185, s. 5, effective Octo- 
ber 1, 2004, inserted the subsection designated 
herein as subsection (b38). 

Session Laws 2004-200, s. 4, effective August 
17, 2004, added the subsections designated 
herein as subsections (b32) through (b37). 


Effect of Amendments. — 
Session Laws 2004-131, s. 5, effective July 
29, 2004, inserted subsection (b31). 


Part 7. Title and Registration Fees. 


§ 20-85. Schedule of fees. 


(a) The following fees are imposed concerning a certificate of title, a 
registration card, or a registration plate for a motor vehicle. These fees are 
payable to the Division and are in addition to the tax imposed by Article 5A of 
Chapter 105 of the General Statutes. 


Gh) Hach application for certificate of title oiii....6i i.e $35.00 
(2) Each application for duplicate or corrected certificate of title 10.00 
(3) Each application of repossessor for certificate of title ......... 10.00 
Ce ereocemaransiemotresistration etre 9.2... Be Ge. 10.00 
(5) Each set of replacement registration plates ..................... 10.00 
(6) Each application for duplicate registration card................ 10.00 
(7) Each application for recording supplementary 

ihe Ne Pet ye an cocina d weeny Od ao skh ww oes tenes 10.00 
(8) Each application for removing a lien from a certificate of title 10.00 
(9) Each application for certificate of title for a motor vehicle 

transferred to a manufacturer, as defined in G.S. 20-286, ora 

motor vehicle retailer for the purpose of resale ................ 10.00 
(10) Each application for a salvage certificate of title made by an 

MASAMI Tye Reet Whale ie Wear? he NRS s 3e Ee MG oe ees 2% Lk tel ale BARE cas 10.00 
(11) Each set of replacement Stock Car Racing Theme plates 

FSSC OMINC OT lay eee) Oe Ase el Ghd he suc pals Babee tags Zao, 


(al) An additional one dollar ($1.00) fee shall be imposed for any transaction 
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assessed a fee under subdivision (a)(1), (a)(2), (a)(3), (a)(7), (a)(8), or (a)(9) of 
this section. The fees collected pursuant to this section shall be credited to the 
North Carolina Highway Fund. The Division shall use the fees derived from 
transactions with the Division for technology improvements. The Division 
shall use the fees derived from transactions with commission contract agents 
for the payment of compensation to commission contract agents. 

(b) The fees collected under subdivisions (a)(1) through (a)(9) of this section 
shall be credited to the North Carolina Highway Trust Fund. The fees collected 
under subdivision (a)(10) of this section shall be credited to the Highway Fund. 
Fifteen dollars ($15.00) of each title fee credited to the Trust Fund under 
subdivision (a)(1) shall be added to the amount allocated for secondary roads 
under G.S. 136-176 and used in accordance with G.S. 136-44.5. 

(c) The Division shall not collect a fee for a certificate of title for a motor 
vehicle entitled to a permanent registration plate under G.S. 20-84. (1937, c. 
407, s. 49; 1943, c. 648; 1947, c. 219, s. 9; 1955, c. 554, s. 4; 1961, c: 360, s. 19; 
6.835785 .11221975\4644303-6C.27:16,-853. Ch VAN GS 15 8 4428C, S19S Se 46s) hoecr 
S01, s. 11; 1981,:c.-690,s. 19: 1989, ¢’ 692, is, Zu ch 700.iss Ltc.c0 70 eae eae 
19918 193,-s, 8 1993S. 467,085; 1995) cm a0 sees 090s. 34 cr aves 
135.201), G); 1999-220, s. 2; 2004-77, s. 2; 2004-185, s. 6.) 


Effect of Amendments. — Session Laws Session Laws 2004-185, s. 1, effective Octo- 
2004-77, s. 2, effective October 1, 2004, and ber 1, 2004, added subdivision (a)(11). 
applicable to fees assessed on or after that date, 
added subsection (al). 


§ 20-87. (Effective January 1, 2006) Passenger vehicle reg- 
istration fees. 


These fees shall be paid to the Division annually for the registration and 
licensing of passenger vehicles, according to the following classifications and 
schedules: 

(1) For-Hire Passenger Vehicles. — The fee for a passenger vehicle that is 
operated for compensation and has a capacity of 15 passengers or less 
is seventy-eight dollars ($78.00). The fee for a passenger vehicle that 
is operated for compensation and has a capacity of more than 15 
passengers is one dollar and forty cents ($1.40) per hundred pounds of 
empty weight of the vehicle. 

(2) U-Drive-It Vehicles. — U-drive-it vehicles shall pay the following tax: 


Motorcycles:” dpassengen capacity «...1deneae ee ee $18.00 
Aspassencer, Capacity a aGt. “bine nies eon 22.00 

S-passenper Capacities ch a4eiote Re len 26.00 

Automobiles: “15 or fewer pascenversm,..5.) ae eee $41.00 
Buses: 16,07 More PAssenPersiedicck wena Ses dink $1.40 per 
hundred 

pounds of 


empty weight 
Trucks under 
7,000 pounds 


that do not 

haul products 

for hire: 4.000 pound S ors od corey gs® arch wat lees oes $41.50 
D, OOO pound Su. wee, ne eee $51.00 
6,000 pounds) wig AS a ee $61.00. 


(3) Repealed by Session Laws 1981, c. 976, s. 3. 
(4) Limousine Vehicles. — For-hire passenger vehicles on call or demand 
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G.S. 20-87 is set out twice. See notes. 


which do not solicit passengers indiscriminately for hire between 
points along streets or highways, shall be taxed at the same rate as 
for-hire passenger vehicles under G.S. 20-87(1) but shall be issued 
appropriate registration plates to distinguish such vehicles from 
taxicabs. 

(5) Private Passenger Vehicles. — There shall be paid to the Division 
annually, as of the first day of January, for the registration and 
licensing of private passenger vehicles, fees according to the following 
classifications and schedules: Private passenger vehicles of not more 
than fifteen passengers $20.00 Private passenger vehicles over fifteen 
passengers 23.00 Provided, that a fee of only one dollar ($1.00) shall 
be charged for any vehicle given by the federal government to any 
veteran on account of any disability suffered during war so long as 
such vehicle is owned by the original donee or other veteran entitled 
to receive such gift under Title 38, section 252, United States Code 
Annotated. 

(6) Private Motorcycles. — The base fee on private passenger motorcycles 
shall be nine dollars ($9.00); except that when a motorcycle is 
equipped with an additional form of device designed to transport 
persons or property, the base fee shall be sixteen dollars ($16.00). An 
additional fee of three dollars ($3.00) is imposed on each private 
motorcycle registered under this subdivision in addition to the base 
fee. The revenue from the additional fee, in addition to any other 
funds appropriated for this purpose, shall be used to fund the 
Motorcycle Safety Instruction Program created in G.S. 115D-72. 

(7) Dealer License Plates. — The fee for a dealer license plate is the 
regular fee for each of the first five plates issued to the same dealer 
and is one-half the regular fee for each additional dealer license plate 
issued to the same dealer. The regular fee“ is the fee set in subdivision 
(5) of this section for a private passenger motor vehicle of not more 
than 15 passengers. 

(8) Driveaway Companies. — Any person engaged in the business of 
driving new motor vehicles from the place of manufacture to the place 
of sale in this State for compensation shall pay a fee of one-half of the 
amount that would otherwise be payable under this section for each 
set of plates. 

(9) House Trailers. — In lieu of other registration and license fees levied 
on house trailers under this section or G.S. 20-88, the registration and 
license fee on house trailers shall be seven dollars ($7.00) for the 
license year or any portion thereof. 

(10) Special Mobile Equipment. — The fee for special mobile equipment 
for the license year or any part of the license year is two times the fee 
in subdivision (5) for a private passenger motor vehicle of not more 
than 15 passengers. 

(11) Any vehicle fee determined under this section according to the weight 
of the vehicle shall be increased by the sum of three dollars ($3.00) to 
arrive at the total fee. 

(12) Low-Speed Vehicles. — The fee for a low-speed vehicle is the same as 
the fee for private passengers vehicles of not more than 15 passengers. 
LO ce (ieee OC LO4D, C.O45: 104n icanb4..s, 12 6.016, 
Sed Lace eaoce LO iOess, 135: 1949..¢. 127195140, 319, ss;.1, 
Belo (ee (Oo; Ceo Oe ad LOD aC. 1513.15. 291 95 biG, 1540,.5,.3% 1961, 
Coll. St tat LOG, 0n02,/5 1967, ¢,..1136:11969..c: G00.ss, 3-11+,197 1. 
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e952; 1973; c: 107; 1975; cs716 78.15; 198 tics 976;ss: 144; 1981 (Reg. 
Sess., 1982) (¢: 1255; 1983; co 713, s8.'61;:c) 761;ss,, 142, 1439145: 1985; 
¢, 454385251987, c..333; 1989;cn 75a) 5522) 4acu7 (0nss /402e 7A ol989 
(Reg. Sess., 1990), c. 830, s. 1; 1991 (Reg. Sess., 1992), c. 1015, s. 2; 
1993, c. 320, s. 5; c. 440, s. 7; 1995 (Reg. Sess., 1996), c. 756, s. 7; 
1999-438, s. 27; 1999-452, s. 17; 2001-356, s. 4; 2001-414, s. 31; 
2002-72, s. 8 2004-167, s. 5; 2004-199, s. 59.) 


Section Set Out Twice. — The section 2004-199, s. 59, effective January 1, 2006, in 
above is effective January 1, 2006. For the the first paragraph, inserted “fees” following 
section as in effect until January 1, 2006, see “These,” deleted “as of the first day of January” 
the main volume. following “annually,” and deleted “fees” follow- 

Effect of Amendments. — Session Laws ing “passenger vehicles.” 

2004-167, s. 5, as amended by Session Laws 


§ 20-88. Property-hauling vehicles. 


(a) Determination of Weight. — For the purpose of licensing, the weight of 
self-propelled property-carrying vehicles shall be the empty weight and 
heaviest load to be transported, as declared by the owner or operator; provided, 
that any determination of weight shall be made only in units of 1,000 pounds 
or major fraction thereof, weights of over 500 pounds counted as 1,000 and 
weights of 500 pounds or less disregarded. The declared gross weight of 
self-propelled property-carrying vehicles operated in conjunction with trailers 
or semitrailers shall include the empty weight of the vehicles to be operated in 
the combination and the heaviest load to be transported by such combination 
at any time during the registration period, except that the gross weight of a 
trailer or semitrailer is not required to be included when the operation is to be 
in conjunction with a self-propelled property-carrying vehicle which is licensed 
for 6,000 pounds or less gross weight and the gross weight of such combination 
does not exceed 9,000 pounds, except wreckers as defined under G.S. 20- 
4.01(50). Those property-hauling vehicles registered for 4,000 pounds shall be 
permitted a tolerance of 500 pounds above the weight permitted under the 
table of weights and rates appearing in subsection (b) of this section. 

(b) The following fees are imposed on the annual registration of self- 
propelled property-hauling vehicles; the fees are based on the type of vehicle 
and its weight: 


SCHEDULE OF WEIGHTS AND RATES 


Rates Per Hundred Pound Gross Weight 
Farmer Rate 


Not over 4,000 pounds $0.23 
4,001 to 9,000 pounds inclusive 29 
9,001 to 13,000 pounds inclusive MA 
13,001 to 17,000 pounds inclusive fot 
Over 17,000 pounds 08 
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G.S. 20-88(b)(6) and (c) are set out twice. 
SCHEDULE OF WEIGHTS AND RATES 


Rates Per Hundred Pound Gross Weight 
General Rate 


Not over 4,000 pounds $0.46 
4,001 to 9,000 pounds inclusive 63 
9,001 to 13,000 pounds inclusive .78 
13,001 to 17,000 pounds inclusive 1.06 
Over 17,000 pounds 1.20 


(1) The minimum fee for a vehicle licensed under this subsection is 
seventeen dollars and fifty cents ($17.50) at the farmer rate and 
twenty-one dollars and fifty cents ($21.50) at the general rate. 

(2) The term “farmer” as used in this subsection means any person 
engaged in the raising and growing of farm products on a farm in 
North Carolina not less than 10 acres in area, and who does not 
engage in the business of buying products for resale. 

(3) License plates issued at the farmer rate shall be placed upon trucks 
and truck-tractors that are operated exclusively in the carrying or 
transportation of applicant’s farm products, raised or produced on his 
farm, and farm supplies and not operated in hauling for hire. 

(4) “Farm products” means any food crop, livestock, poultry, dairy prod- 
ucts, flower bulbs, or other nursery products and other agricultural 
products designed to be used for food purposes, including in the term 
“farm products” also cotton, tobacco, logs, bark, pulpwood, tannic acid 
rood and other forest products grown, produced, or processed by the 
armer. 

(5) The Division shall issue necessary rules and regulations providing for 
the recall, transfer, exchange or cancellation of “farmer” plates, when 
vehicle bearing such plates shall be sold or transferred. 

(5a) Notwithstanding any other provision of this Chapter, license plates 
issued pursuant to this subsection at the farmer rate may be pur- 
chased for any three-month period at one fourth of the annual fee. 

(6) (Effective until January 1, 2006) There shall be paid to the Division 
annually as of the first of January, the following fees for “wreckers” as 
defined under G.S. 20-4.01(50): a wrecker fully equipped weighing 
7,000 pounds or less, seventy-five dollars ($75.00); wreckers weighing 
in excess of 7,000 pounds shall pay one hundred forty-eight dollars 
($148.00). Fees to be prorated quarterly. Provided, further, that 
nothing herein shall prohibit a licensed dealer from using a dealer’s 
license plate to tow a vehicle for a customer. 

(6) (Effective January 1, 2006) There shall be paid to the Division 
annually the following fees for “wreckers” as defined under G.S. 
20-4.01(50): a wrecker fully equipped weighing 7,000 pounds or less, 
seventy-five dollars ($75.00); wreckers weighing in excess of 7,000 
pounds shall pay one hundred forty-eight dollars ($148.00). Fees to be 
prorated monthly. Provided, further, that nothing herein shall pro- 
hibit a licensed dealer from using a dealer’s license plate to tow a 
vehicle for a customer. 

(c) (Effective until January 1, 2006) The fee for a semitrailer or trailer is 
ten dollars ($10.00) for each year or part of a year. The fee is payable on or 
before January 1 of each year. Upon the application of the owner of a 
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semitrailer or trailer, the Division may issue a multiyear plate and registration 
card for the semitrailer or trailer for a fee of seventy-five dollars ($75.00). A 
multiyear plate and registration card for a semitrailer or trailer are valid until 
the owner transfers the semitrailer or trailer to another person or surrenders 
the plate and registration card to the Division. A multiyear plate may not be 
transferred to another vehicle. 

The Division shall issue a multiyear semitrailer or trailer plate in a different 
color than an annual semitrailer or trailer plate and shall include the word 
“multiyear” on the plate. The Division may not issue a multiyear plate for a 
house trailer. 

(c) (Effective January 1, 2006) The fee for a semitrailer or trailer is ten 
dollars ($10.00) for each year or part of a year. The fee is payable each year. 
Upon the application of the owner of a semitrailer or trailer, the Division may 
issue a multiyear plate and registration card for the semitrailer or trailer for 
a fee of seventy-five dollars ($75.00). A multiyear plate and registration card 
for a semitrailer or trailer are valid until the owner transfers the semitrailer 
or trailer to another person or surrenders the plate and registration card to the 
Division. A multiyear plate may not be transferred to another vehicle. 

The Division shall issue a multiyear semitrailer or trailer plate in a different 
color than an annual semitrailer or trailer plate and shall include the word 
“multiyear” on the plate. The Division may not issue a multiyear plate for a 
house trailer. 

(d) Rates on trucks, trailers and semitrailers wholly or partially equippod 
with solid tires shall be double the above schedule. 

(e) Repealed by Session Laws 1981, c. 976, s. 6. 

(f) Repealed by Session Laws 1995, c. 163, s. 6. 

(g) Repealed by Session Laws 1969, c. 600, s. 17. 

(h) Repealed by Session Laws 1979, c. 419. 

G) Any vehicle fee determined under this section according to the weight of 
the vehicle shall be increased by the sum of three dollars ($3.00) to arrive at 
the total fee. 

(j) No heavy vehicle subject to the use tax imposed by Section 4481 of the 
Internal Revenue Code of 1954 (26 U.S.C. 4481) may be registered or licensed 
pursuant to G.S. 20-88 without proof of payment of the use tax imposed by that 
law. The proof of payment shall be on a form prescribed by the United States 
Secretary of Treasury pursuant to the provisions of 23 U.S.C. 141(d). 

(k) A person may not drive a vehicle on a highway if the vehicle’s gross 
weight exceeds its declared gross weight. A vehicle driven in violation of this 
subsection is subject to the axle-group weight pe.alties set in G.S. 20-118(e). 
The penalties apply to the amount by which the vehicle’s gross weight exceeds 
its declared weight. 

(1) The Division shall issue permanent truck and truck-tractor plates to 
Class A and Class B Motor Vehicles and shall include the word “permanent” on 
the plate. The permanent registration plates issued pursuant to this section 
shall be subject to annual registration fees set in this section. The Division 
shall issue the necessary rules providing for the recall, transfer, exchange, or 
cancellation of permanent plates issued pursuant to this section. CLOST CA 0ne 
s. 52; 1939, c. 275; 1941, ce. 36, 227; 1943, c. 648: 1945" er569. 8.41 C515, sale 
c. 576, s. 3; c. 956, ss. 1, 2; 1949, ce. 355, 361; 1951, c. 03, ©. O19) 6s. 1922 1952: 
c. 068; c. 694, s. 1; c. 1122; 1955, c. 554, s. 8; 1957, c. 681; s.23°c:'12154 1959-c. 
971; 1961, c. 685; 1963, c. 501; c. 702, ss. 2, 3; 1967, c. 1095, ss. 1, 271969, c. 600, 
ss. E217, cy L056 sed; L973 eel b4eiesel Mor. Z29TPIO TSG (16, ss 1977 tc. 
638; 1979, c. 419; c. 631; 1981, c. 67; ¢. 690, ss. 29, 30; c. 976, s. 6; 1983, c. 43; 
c. 190, s. 1; c. 761, s. 144; c. 768, s. 4; 1991 (Reg. Sess., 1992), c. 947, s. 1; 1993, 
c. 467, s. 4; c. 543, s. 1; 1995, c. 109, s. 1; c. 163, s. 6; 1995 (Reg. Sess., 1996), 
c. 756, s. 8; 1997-466, s. 1; 2004-167, ss. 6, 7: 2004-199, s. 59.) 
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Subdivision (b)(6) and Subsection (c) Set 
Out Twice. — The first version of subdivision 
(b)(6) and subsection (c) set out above are 
effective until January 1, 2006. The second 
version of subdivision (b)(6) and subsection (c) 
set out above are effective January 1, 2006. 

Effect of Amendments. — Session Laws 
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§20-97 


Laws 2004-199, s. 59, effective January 1, 2006, 
in subdivision (b)(6), deleted “as of the first of 
January,” following “annually” in the first sen- 
tence and substituted “monthly” for “quarterly” 
in the last sentence; and deleted “on or before 
January 1 of” following “fee is payable” in the 
first sentence of subsection (c). 


2004-167, ss. 6 and 7, as amended by Session 


§ 20-94. (Effective January 1, 2006) Partial payments. 


In the purchase of licenses, where the gross amount of the license fee to any 
one owner amounts to more than four hundred dollars ($400.00), half of such 
payment may, if the Commissioner is satisfied of the financial responsibility of 
such owner, be deferred until six months from the month of renewal in any 
calendar year upon the execution to the Commissioner of a draft upon any 
bank or trust company upon forms to be provided by the Commissioner in an 
amount equivalent to one half of such fee, plus a carrying charge of three 
percent (3%) of the deferred portion of the license fee: Provided, that any 
person using any tag so purchased after the first day of six months from the 
month of renewal in any such year without having first provided for the 
payment of such draft, shall be guilty of a Class 2 misdemeanor. No further 
license plates shall be issued to any person executing such a draft after the due 
date of any such draft so long as such draft or any portion thereof remains 
unpaid. Any such draft being dishonored and not paid shall be subject to the 
penalties prescribed in G.S. 20-178 and shall be immediately turned over by 
the Commissioner to his duly authorized agents and/or the State Highway 
Patrol, to the end that this provision may be enforced. When the owner of the 
vehicles for which a draft has been given sells or transfers ownership to all 
vehicles covered by the draft, such draft shall become payable immediately, 
and such vehicles shall not be transferred by the Division until the draft has 
been paid. Any one owner whose gross license fee amounts to more than two 
hundred dollars ($200.00) but not more than four hundred dollars ($400.00) 
may also be permitted to sign a draft in accordance with the foregoing 
provisions of this section provided such owner makes application for the draft 
during the month of renewal. (1937, c. 407, s. 58; 1943, c. 726; 1945, c. 49, ss. 
ee el oe Ost n1953. Gc, 192: 1967 -c, 712: 1975,-c, 716.8. 5; 1979, ¢. 801, 
s. 12; 1987 (Reg. Sess., 1988), c. 938; 1989, c. 661; 1993, c. 539, s. 344; 1994, Ex. 
Sess., c. 24, s. 14(c) 2004-167, s. 8; 2004-199, s. 59.) 


Section Set Out Twice. — The section 
above is effective January 1, 2006. For the 
section as in effect until January 1, 2006, see 
the main volume. 

Effect of Amendments. — Session Laws 
2004-167, s. 8, as amended by Session Laws 
2004-199, s. 59, effective January 1, 2006, in 


the first sentence, substituted “six months from 
the month of renewal” for “June 1,” and substi- 
tuted “six months from the month of renewal” 
for “June,” and in the last sentence, deleted “on 
or before February 1” following “for the draft,” 
and substituted “month of renewal” for “license 
renewal period.” 


§ 20-97. Taxes credited to Highway Fund; municipal vehi- 


cle taxes. 


Local Modification. — Alleghany: 1998, c. 
456, s. 1.1, 1993 (Reg. Sess., 1994), c. 761, s. 9; 
Caswell: 1977, c. 420; 1987, c. 334; 1989, c. 527, 
s. 2; Pamlico: 1993 (Reg. Sess., 1994), c. 751, s. 
4; city of Charlotte: 1985 (Reg. Sess., 1986), c. 
ds 191s cc. 209°" 1993."c. 345, Ss. le City of 
Durham: 2003-329, s. 1, as amended by 2004- 


103, s. 1 (expires July 18, 2008); city of Gasto- 
nia: 1991, c. 557, s. 1; city of Greensboro: 1991, 
c. 31; city of Greenville: 1993, c. 200, s. 1; city of 
Henderson: 1987 (Reg. Sess., 1988), c. 1066; 
city of Kinston: 1991 (Reg. Sess., 1992), c. 838; 
city of Oxford: 1987, c. 610; city of Raleigh: 
1991, c. 229; city of Winston-Salem: 1993, c. 56, 
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s. 1; town of Ahoskie: 1989 (Reg. Sess., 1990), c. 
893; town of Carrboro: 1991, c. 392, s. 3; 1995, c. 
339, s. 5.1; town of Cary: 1993, c. 325, s. 1; town 
of Chapel Hill) 1991) c. 392) '6.2:,1995).c 339.5. 
4.1; town of Cornelius: 1985 (Reg. Sess., 1986), 
c. 109; town of Creedmoor: 1987, c. 610; town of 
Davidson: 1985 (Reg. Sess., 1986), c. 1009; town 
of Hillsborough: 1991, (Reg. Sess., 1992), c. 822; 
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town of Huntersville: 1985 (Reg. Sess., 1986), c. 
1009; town of Matthews: 1985 (Reg. Sess., 
1986),.c, 1009; 1991 c, 209-1993 c 1345, sial: 
town of Mint Hill: 1985 (Reg. Sess., 1986), c. 
1009; town of Murfreesboro: 1987 (Reg. Sess., 
1988), c. 953 (effective retroactively as of July 1, 
1987); town of Pineville: 1985 (Reg. Sess., 
1986), c. 1009. 


§ 20-100. Vehicles junked or destroyed by fire or collision. 


CASE NOTES 


Cited in State v. Ezell, 159 N.C. App. 103, 
582 S.E.2d 679, 2003 N.C. App. LEXIS 1418 
(2003). 


Part 8. Anti-Theft and Enforcement Provisions. 


§ 20-107. Injuring or tampering with vehicle. 


CASE NOTES 


Neither Part of G.S. 20-107 is a Lesser 
Included Offense of G.S. 14-56. — While 
most of the elements of G.S. 20-107(a) are 
present in G.S. 14-56, neither injuring or tam- 
pering with the vehicle itself, nor breaking or 


removing a part of the car are part of the 
offense in G.S. 14-56; thus, neither part of G.S. 
20-107 is a lesser included offense of G.S. 14-56. 
State v. Jackson, 162 N.C. App. 695, 592 S.E.2d 
575, 2004 N.C. App. LEXIS 265 (2004). 


Part 9. The Size, Weight, Construction and Equipment of 
Vehicles. 


§ 20-118. Weight of vehicles and load. 


(a) For the purposes of this section, the following definitions shall apply: 
(1) Single-axle weight. — The gross weight transmitted by all wheels 
whose centers may be included between two parallel transverse 
vertical planes 40 inches apart, extending across the full width of the 


vehicle. 


(2) Tandem-axle weight. — The gross weight transmitted to the road by 
two or more consecutive axles whose centers may be included between 
parallel vertical planes spaced more than 40 inches and not more than 
96 inches apart, extending across the full width of the vehicle. 

(3) Axle group. — Any two or more consecutive axles on a vehicle or 


combination of vehicles. 


(4) Gross weight. — The weight of any single axle, tandem axle, or axle 
group of a vehicle or combination of vehicles plus the weight of any 


load thereon. 


(5) Light-traffic roads. — Any highway on the State Highway System, 
excepting routes designated I, U.S. or N.C., posted by the Department 
of Transportation to limit the axle weight below the statutory limits. 

(b) The following weight limitations shall apply to vehicles operating on the 


highways of the State: 


(1) The single-axle weight of a vehicle or combination of vehicles shall not 


exceed 20,000 pounds. 
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(2) The tandem-axle weight of a vehicle or combination of vehicles shall 
not exceed 38,000 pounds. 

(3) The gross weight imposed upon the highway by any axle group of a 
vehicle or combination of vehicles shall not exceed the maximum 
weight given for the respective distance between the first and last axle 
of the group of axles measured longitudinally to the nearest foot as set 
forth in the following table: 


Distance Maximum Weight in Pounds for any Group of Two 
Between or More Consecutive Axles 
Axles* 2 Axles 3 Axles 4 Axles 5 Axles 6 Axles 7 Axles 
4 38000 
5 38000 
6 38000 
fi 38000 
8 or 
less 38000 38000 
more 
than 8 38000 42000 
9 39000 42500 
10 40000 43500 
11 44000 
iy 45000 50000 
13 45500 50500 
14 46500 51500 
ies 47000 52000 
16 48000 52500 58000 
ike 48500 53500 58500 
18 49500 54000 59000 
19 50000 54500 60000 
20 51000 55500 60500 66000 
F1 Sl ES 56000 61000 66500 
22 52500 56500 61500 67000 
23 53000 57500 62500 68000 
24 54000 58000 63000 68500 74000 
PAE 54500 58500 63500 69000 74500 
26 55500 59500 64000 69500 75000 
24 56000 60000 65000 70000 75500 
28 57000 60500 65500 71000 76500 
29 57500 61500 66000 71500 77000 
30 58500 62000 66500 72000 77500 
Sil 59000 62500 67500 72500 78000 
a2 60000 63500 68000 73000 78500 
ae 64000 68500 74000 79000 
34 64500 69000 74500 80000 
an 65500 70000 75000 
36 66000** ‘70500 75000 
rs Wi 66500** 71000 76000 
38 6753007" — 72000 77000 
39 68000 72500 77500 
40 68500 73000 78000 
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Distance Maximum Weight in Pounds for any Group of Two 
Between or More Consecutive Axles 
Axles* 2 Axles 3 Axles 4 Axles 5 Axles 6 Axles 7 Axles 
41 69500 73500 78500 

42 70000 74000 79000 

43 70500 75000 80000 

44 71500 75500 

45 72000 76000 

46 72500 76500 

47 73500 1500 

48 74000 78000 

49 74500 78500 

50 75500 79000 

Syl 76000 80000 

52 76500 

53 77500 

54 78000 

55 78500 

56 79500 

57 80000 


*Distance in Feet Between the Extremes of any Group of Two or More 
Consecutive Axles. 
** See exception in G.S. 20-118(c)(1). 

(4) The Department of Transportation may establish light-traffic roads 
and further restrict the axle weight limit on such light-traffic roads 
lower than the statutory limits. The Department of Transportation 
shall have authority to designate any highway on the State Highway 
System, excluding routes designated by I, U.S. and N.C., as a 
light-traffic road when in the opinion of the Department of Transpor- 
tation, such road is inadequate to carry and will be injuriously 
affected by vehicles using the said road carrying the maximum axle 
weight. All such roads so designated shall be conspicuously posted as 
light-traffic roads and the maximum axle weight authorized shall be 
displayed on proper signs erected thereon. 

(c) Exceptions. — The following exceptions apply to G.S. 20-118(b) and 
20-118(e). 

(1) Two consecutive sets of tandem axles may carry a gross weight of 
34,000 pounds each without penalty provided the overall distance 
between the first and last axles of the consecutive sets of tandem axles 
is 36 feet or more. 

(2) When a vehicle is operated in violation of G.S. 20-118(b)(1), 20- 
118(b)(2), or 20-118(b)(3), but the gross weight of the vehicle or 
combination of vehicles does not exceed that permitted by G.S. 
20-118(b)(3), the owner of the vehicle shall be permitted to shift the 
load within the vehicle, without penalty, from one axle to another to 
comply with the weight limits in the following cases: 

a. Where the single-axle load exceeds the statutory limits, but does 
not exceed 21,000 pounds. 
b. Where the vehicle or combination of vehicles has tandem axles, but 
| the tandem-axle weight does not exceed 40,000 pounds. 

(3) When a vehicle is operated in violation of G.S. 20-118(b)(4) the owner 
of the vehicle shall be permitted, without penalty, to shift the load 
within the vehicle from one axle to another to comply with the weight 
limits where the single-axle weight does not exceed the posted limit by 
2,000 pounds. 
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(4) A truck or other motor vehicle shall be exempt from such light-traffic 
road limitations provided for pursuant to G.S. 20-118(b)(4), when 
transporting supplies, material or equipment necessary to carry out a 
farming operation engaged in the production of meats and agricul- 
tural crops and livestock or poultry by-products or a business engaged 
in the harvest or processing of seafood when the destination of such 
vehicle and load is located solely upon said light-traffic road. 

(5) The light-traffic road limitations provided for pursuant to subdivision 
(b)(4) of this section do not apply to a vehicle while that vehicle is 
transporting only the following from its point of origin on a light- 
traffic road to either one of the two nearest highways that is not a 
light-traffic road: 

a. Processed or unprocessed seafood transported from boats or any 
other point of origin to a processing plant or a point of further 
distribution. 

b. Meats or agricultural crop products transported from a farm to 
first market. 

c. Forest products originating and transported from a farm or from 
woodlands to first market without interruption or delay for 
further packaging or processing after initiating transport. 

d. Livestock or poultry transported from their point of origin to first 
market. 

e. Livestock by-products or poultry by-products transported from 
their point of origin to a rendering plant. 

f. Recyclable material transported from its point of origin to a 
scrap-processing facility for processing. As used in this subpart, 
the terms “recyclable material” and “processing” have the same 
meaning as in G.S. 130A-290(a). 

g. Garbage collected by the vehicle from residences or garbage 
dumpsters if the vehicle is fully enclosed and is designed specif- 
ically for collecting, compacting, and hauling garbage from resi- 
dences or from garbage dumpsters. As used in this subpart, the 
term “garbage” does not include hazardous waste as defined in 
G.S. 1380A-290(a), spent nuclear fuel regulated under G.S. 20- 
167.1, low-level radioactive waste as defined in G.S. 104E-5, or 
radioactive material as defined in G.S. 104E-5. 

h. Treated sludge collected from a wastewater treatment facility. 

i. Apples when transported from the orchard to the first processing or 
packing point. 

j. Trees grown as Christmas trees from the field, farm, stand, or grove 
to first processing point. 

(6) A truck or other motor vehicle shall be exempt from such light-traffic 
road limitations provided by G.S. 20-118(b)(4) when such motor 
vehicles are owned, operated by or under contract to a public utility, 
electric or telephone membership corporation or municipality and 
such motor vehicles are used in connection with installation, restora- 
tion or emergency maintenance of utility services. 

(7) Awrecker may tow a disabled vehicle or combination of vehicles in an 
emergency to the nearest feasible point for parking or storage without 
being in violation of G.S. 20-118 provided that the wrecker and towed 
vehicle or combination of vehicles otherwise meet all requirements of 
this section. 

(8) A firefighting vehicle operated by any member of a municipal or rural 
fire department in the performance of his duties, regardless of 
whether members of that fire department are paid or voluntary and 
any vehicle of a voluntary lifesaving organization, when operated by 
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a member of that organization while answering an official call shall be 
exempt from such light-traffic road limitations provided by G.S. 
20-118(b)(4). 

(9) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 12. 

(10) Fully enclosed motor vehicles designed specifically for collecting, 
compacting and hauling garbage from residences, or from garbage 
dumpsters shall, when operating for those purposes, be allowed a 
single axle weight not to exceed 23,500 pounds on the steering axle on 
vehicles equipped with a boom, or on the rear axle on vehicles loaded 
from the rear. This exemption shall not apply to vehicles operating on 
interstate highways, vehicles transporting hazardous waste as de- 
fined in G.S. 180A-290(a)(8), spent nuclear fuel regulated under G.S. 
20-167.1, low-level radioactive waste as defined in G.S. 104E-5(9a), or 
radioactive material as defined in G.S. 104E-5(14). 

(11) A truck or other motor vehicle shall be exempt for light-traffic road 
limitations issued under subdivision (b)(4) of this section when 
transporting heating fuel for on-premises use at a destination located 
on the light-traffic road. 

(12) Subsections (b) and (e) of this section do not apply to a vehicle that (i) 
is hauling agricultural crops from the farm where they were grown to 
first market, (ii) is within 35 miles of that farm, (iii) does not operate 
on an interstate highway or posted bridge while hauling the crops, 
and meets one of the following descriptions: 

a. Is a five-axle combination with a gross weight of no more than 
90,000 pounds, a single-axle weight of no more than 22,000 
pounds, a tandem-axle weight of no more than 42,000 pounds, 
and a length of at least 51 feet between the first and last axles of 
the combination. 

b. Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 13. 

c. Is a four-axle combination with a gross weight that does not exceed 
the limit set in subdivision (b)(3) of this section, a single-axle 
weight of no more than 22,000 pounds, and a tandem-axle weight 
of no more than 42,000 pounds. 

(13) Vehicles specifically designed for fire fighting that are owned by a 
municipal or rural fire department. This exception does not apply to 
vehicles operating on interstate highways. 

(14) Subsections (b) and (e) of this section do not apply to a vehicle that 
meets all of the conditions below, but all other enforcement provisions 
of this Article remain applicable: 

a. Is hauling aggregates from a distribution yard or a State-permitted 
production site within a North Carolina county contiguous to the 
North Carolina State border to a destination in another state 
adjacent to that county as verified by a weight ticket in the 
driver’s possession and available for inspection by enforcement 
personnel. 

b. Does not operate on an interstate highway or posted bridge. 

c. Does not exceed 69,850 pounds gross vehicle weight and 53,850 
pounds per axle grouping for tri-axle vehicles. For purposes of 
this subsection, a tri-axle vehicle is a single power unit vehicle 
with a three consecutive axle group on which the respective 
distance between any two consecutive axles of the group, mea- 
sured longitudinally center to center to the nearest foot, does not 
exceed eight feet. For purposes of this subsection, the tolerance 
provisions of subsection (h) of this section do not apply, and 
vehicles must be licensed in accordance with G.S. 20-88. 

d. aopealed by Session Laws 2001-487, s. 10, effective December 16, 
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(15) Subsections (b) and (e) of this section do not apply to a vehicle or 
vehicle combination that meets all of the conditions below, but all 
other enforcement provisions of this Article remain applicable: 

a. Is hauling wood residuals, including wood chips, sawdust, mulch, 
or tree bark, or is transporting bulk soil, bulk rock, sand, sand 
rock, or asphalt millings from a site that does not have a certified 
scale for weighing the vehicle. 

b. Does not operate on an interstate highway, a posted light-traffic 
road, or a posted bridge. 

c. Does not exceed a maximum gross weight 4,000 pounds in excess of 
what is allowed in subsection (b) of this section. 

d. Does not exceed a single-axle weight of more than 22,000 pounds 
and a tandem-axle weight of more than 42,000 pounds. 

(d) The Department of Transportation is authorized to abrogate certain 
exceptions. The exceptions provided for in G.S. 20-118(c)(4) and 20-118(c)(5) as 
applied to any light-traffic road may be abrogated by the Department of 
Transportation upon a determination of the Department of Transportation 
that undue damage to such light-traffic road is resulting from such vehicles 
exempted by G.S. 20-118(c)(4) and 20-118(c)(5). In those cases where the 
exemption to the light-traffic roads are abrogated by the Department of 
Transportation, the Department shall post the road to indicate no exemptions. 

(e) Penalties. — 

(1) Except as provided in subdivision (2) of this subsection, for each 
violation of the single-axle or tandem-axle weight limits set in 
subdivision (b)(1), (b)(2), or (b)(4) of this section, the Department of 
Transportation shall assess a civil penalty against the owner or 
registrant of the vehicle in accordance with the following schedule: for 
the first 1,000 pounds or any part thereof, four cents (4¢) per pound; 
for the next 1,000 pounds or any part thereof, six cents (6¢) per pound; 
and for each additional pound, ten cents (10¢) per pound. These 
penalties apply separately to each weight limit violated. In all cases of 
violation of the weight limitation, the penalty shall be computed and 
geeesced on each pound of weight in excess of the maximum permit- 
ted. 

(2) The penalty for a violation of the single-axle or tandem-axle weight 
limits by a vehicle that is transporting an item listed in subdivision 
(c)(5) of this section is one-half of the amount it would otherwise be 
under subdivision (1) of this subsection. 

(3) If an axle-group weight of a vehicle exceeds the weight limit set in 
subdivision (b)(3) of this section plus any tolerance allowed in subsec- 
tion (h) of this section, the Department of Transportation shall assess 
a civil penalty against the owner or registrant of the motor vehicle. 
The penalty shall be assessed on the number of pounds by which the 
axle-group weight exceeds the limit set in subdivision (b)(3), as 
follows: for the first 2,000 pounds or any part thereof, two cents (2¢) 
per pound; for the next 3,000 pounds or any part thereof, four cents 
(4¢) per pound; for each pound in excess of 5,000 pounds, ten cents 
(10¢) per pound. Tolerance pounds in excess of the limit set in 
subdivision (b)(3) are subject to the penalty if the vehicle exceeds the 
tolerance allowed in subsection (h) of this section. These penalties 
apply separately to each axle-group weight limit violated. 

(4) The penalty for a violation of an axle-group weight limit by a vehicle 
that is transporting an item listed in subdivision (c)(5) of this section 
is one-half of the amount it would otherwise be under subdivision (3) 
of this subsection. 

(5) A violation of a weight limit in this section is not punishable under 
G.S. 20-176. 
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(6) The penalty for violating the gross weight or axle-group weight by a 
dump truck or dump trailer vehicle transporting bulk soil, bulk rock, 
sand, sand rock, or asphalt millings intrastate from a site that does 
not have a certified scale for weighing the vehicle is one-half of the 
amount it otherwise would be under subdivisions (1) and (3) of this 
subsection. 

(f) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 15. 

(g) General Statutes 20-118 shall not be construed to permit the gross 
weight of any vehicle or combination in excess of the safe load carrying 
capacity established by the Department of Transportation on any bridge 
pursuant to G.S. 136-72. 

(h) Tolerance. — A vehicle may exceed maximum and the inner axle-group 
weight lmitations set forth in subdivision (b)(3) of this section by a tolerance 
of ten percent (10%). This exception does not authorize a vehicle to exceed 
either the single-axle or tandem-axle weight limitations set forth in subdivi- 
sions (b)(1) and (b)(2) of this section, or the maximum gross weight limit of 
80,000 pounds. This exception does not apply to bridges posted under G.S. 
136-72 or to vehicles operating on interstate highways. The tolerance allowed 
under this subsection does not authorize the weight of a vehicle to exceed the 
weight for which that vehicle is licensed under G.S. 20-88. No tolerance on the 
single-axle weight or the tandem-axle weight provided for in subdivisions 
(b)(1) and (b)(2) of this section shall be granted administratively or otherwise. 
The Department of Transportation shall report back to the Transportation 
Oversight Committee and to the General Assembly on the effects of the 
tolerance granted under this section, any abuses of this tolerance, and any 
suggested revisions to this section by that Department on or before May 1, 
1998. 

(1) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 16. 

(j) Repealed by Session Laws 1987, c. 392. 

(k) From September 1 through March 1 of each year, a vehicle which is 
equipped with a self-loading bed and which is designed and used exclusively to 
transport compressed seed cotton from the farm to a cotton gin may operate on 
the highways of the State, except interstate highways, with a tandem-axle 
weight not exceeding 44,000 pounds. Such vehicles shall be exempt from 
light-traffic road limitations only from point of origin on the light-traffic road 
to the nearest State-maintained road which is not posted to prohibit the 
transportation of statutory load limits. This exemption does not apply to 
restricted, posted bridge structures. (1937, c. 407, s. 82; 1943, c. 213, s. 2; cc. 
726, 784; 1945, c. 242, 8. 2; c. 569, s. 2; c. 576, s. 7; 1947, c. 1079; 1949, c. 1207, 
s. 2; 1951, c. 495, s. 2; c. 942, s. 1; c. 1013, ss. 5, 6, 8; 1953, ec. 214, 1092; 1959, 
c. 872; c. 1264, s. 6; 1963, c. 159; c. 610, ss. 3-5; c. 702, s. 5; 1965, ec. 483, 1044; 
1969, ¢.937; 1973)'¢.2507, 8) Bsc) 1449 Nash 192" 1975, "08325706073 she: cy i 
8.0, 0. 139; C2136, ssi 1-3; LOTT ier461ic: 4649503451977. Qndisesae ce lita: 
1981s. 690,%88.°27)/28; OF12676. 1127 ss 530 1983) cP40 Tic. 24ue: 1) 1988 
(Reg. Sess., 1984), c. 1116, ss. 105-109; 1985, c. 54; c. 274; 1987, c. 392: c. LOT 
ss. 1-4; 1991, c. 202, s. 1; 1991 (Reg. Sess., 1992), c. 905, s. 1; 1993, c. 426, ss. 
1, 2; c. 470, s. 1; c. 533, s. 11; 1993 (Reg. Sess., 1994), c. 761, ss. 10-16; 1995, c. 
109, s. 3; c. 163, s. 4; c. 332, ss. 1-3 ; c. 509, s. 135.1(b); 1995 (Reg. Sess., 1996), 
c. 756, s. 29; 1997-354, s. 1; 1997-373, s. 1; 1997-466, s. 2; 1998-149, ss. 8, 9, 9.1; 
1998-177, s. 1; 1999-452, s. 23; 2000-57, s. 1; 2001-487, ss. 10, 50(e); 2002-126, 
S. 26.16(a); 2004-145, ss. 1, 2.) 


Effect of Amendments. — millings from a site that does not have a certi- 

Session Laws 2004-145, ss. 1 and 2, effective fied scale for weighing the vehicle” at the end of 
July 29, 2004, added “or is transporting bulk — subdivision (c)(15)a; and added subdivision 
soil, bulk rock, sand, sand rock, or asphalt (e)(6). 
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Payments authorized by G.S. 20-118(e) Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
are punitive in nature and are therefore S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 
subject to N.C. Const. art. IX, § 7. N.C. Sch. 


§ 20-119. Special permits for vehicles of excessive size, 
weight, or number of units; fees. 


(a) The Department of Transportation may, in their discretion, upon appli- 
cation, for good cause being shown therefor, issue a special permit in writing 
authorizing the applicant to operate or move a vehicle of a size or weight or 
number of units exceeding a maximum specified in this Article upon any 
highway under the jurisdiction and for the maintenance of which the body 
granting the permit is responsible. However, the Department is not authorized 
to issue any permit to operate or move over the State highways twin trailers, 
commonly referred to as double bottom trailers. Every such permit shall be 
carried in the vehicle to which it refers and shall be open to inspection by any 
peace officer. The authorities in any incorporated city or town may grant 
permits in writing and for good cause shown, authorizing the applicant to move 
a vehicle over the streets of such city or town, the size or weight exceeding the 
maximum expressed in this Article. The Department of Transportation shall 
issue rules to implement this section, but no rule shall provide that the permits 
issued pursuant to this section may be invalidated by law enforcement 
personnel. 

(b) Upon the issuance of a special permit for an oversize or overweight 
vehicle by the Department of Transportation in accordance with this section, 
the applicant shall pay to the Department for a single trip permit a fee of 
twelve dollars ($12.00) for each dimension over lawful dimensions, including 
height, length, width, and weight up to 132,000 pounds. For overweight 
vehicles, the applicant shall pay to the Department for a single trip permit in 
addition to the fee imposed by the previous sentence a fee of three dollars 
($3.00) per 1,000 pounds over 132,000 pounds. 

Upon the issuance of an annual permit for a single vehicle, the applicant 
shall pay a fee in accordance with the following schedule: 


Commodity: Annual Fee: 
Annual Permit to Move House Trailers $200.00 
Annual Permit to Move Other Commodities $100.00 


In addition to the fees set out in this subsection, applications for permits that 
require an engineering study for pavement or structures or other special 
conditions or considerations shall be accompanied by a nonrefundable appli- 
cation fee of one hundred dollars ($100.00). 

This subsection does not apply to farm equipment or machinery being used 
at the time for agricultural purposes, nor to the moving of a house as provided 
for by the license and permit requirements of Article 16 of this Chapter. Fees 
will not be assessed for permits for oversize and overweight vehicles issued to 
any agency of the United States Government or the State of North Carolina, its 
agencies, institutions, subdivisions, or municipalities if the vehicle is regis- 
tered in the name of the agency. 

(b1) Neither the Department nor the Board may require review or renewal 
of annual permits, with or without fee, more than once per calendar year. 

(c) Nothing in this section shall require the Department of Transportation to 
issue any permit for any load. 

(d) For each violation of any of the terms or conditions of a special permit 
issued under this section the Department of Transportation may assess a 
separate civil penalty against the registered owner of the vehicle as follows: 
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(1) A fine of five hundred dollars ($500.00) for any of the following: 
operating without a permit, moving a load off the route specified in the 
permit, falsifying information to obtain a permit, failing to comply 
with dimension restrictions of a permit, or failing to comply with 
escort vehicle requirements. 

(2) A fine of two hundred fifty dollars ($250.00) for moving loads beyond 
the distance allowances of an annual permit covering the movement of 
house trailers from the retailer’s premises or for operating in violation 
of time of travel restrictions. 

(3) A fine of one hundred dollars ($100.00) for any other violation of the 
permit conditions or requirements imposed by applicable regulations. 

The Department of Transportation may refuse to issue additional permits or 
suspend existing permits if there are repeated violations of subdivision (1) or 
(2) of this subsection. 

(e) It is the intent of the General Assembly that the permit fees provided in 
G.S. 20-119 shall be adjusted periodically to assure that the revenue generated 
by the fees is equal to the cost to the Department of administering the 
Oversize/verweight Permit Unit Program within the Division of Highways. At 
least every two years, the Department shall review and compare the revenue 
generated by the permit fees and the cost of administering the program, and 
shall report to the Joint Legislative Transportation Oversight Committee 
created in G.S.120-70.50 its recommendations for adjustments to the permit 
fees to bring the revenues and the costs into alignment. 

(f) The Department of Transportation shall issue rules to establish an escort 
driver training and certification program for escort vehicles accompanying 
oversize/overweight loads. Any driver operating a vehicle escorting an over- 
size/overweight load shall meet any training requirements and obtain certifi- 
cation under the rules issued pursuant to this subsection. These rules may 
provide for reciprocity with other states having similar escort certification 
programs. Certification credentials for the driver of an escort vehicle shall be 
carried in the vehicle and be readily available for inspection by law enforce- 
ment personnel. The escort and training certification requirements of this 
subsection shall not apply to the transportation of agricultural machinery 
until October 1, 2004. The Department of Transportation shall develop and 
implement an in-house training program for agricultural machinery escorts by 
September 1, 2004. 

(g) The Department of Transportation shall issue annual overwidth permits 
for vehicles carrying agricultural equipment or machinery from the dealer to 
the farm or from the farm to the dealer that do not exceed 14 feet in width. 
These permits shall be valid for unlimited movement without escorts on all 
State highways where the overwidth vehicles do not exceed posted bridge and 
load limits. 

(h) No law enforcement officer shall issue a citation to a person for a 
violation of this section if the officer is able to determine by electronic means 
that the person has a permit valid at the time of the violation but does not have 
the permit in his or her possession. Any person issued a citation pursuant to 
this section who does not have the permit in his or her possession at the time 
of the issuance of the citation shall not be responsible for a violation, and the 
Department of Crime Control and Public Safety may not impose any fines 
under this section if the person submits evidence to the Department of the 
existence of a permit valid at the time of the violation within 30 days of the 
date of the violation. (1987, c. 407, s. 83; 1957, c. 65, s. 11; 1959, c. 1129; 1973, 
c. 507, s. 5; 1977, c. 464, s. 34; 1981, c. 690, ss. 31, 32; c. 736, ss. 1, 2; 1989, c. 
04; 1991, c. 604, ss. 1, 2; c. 689, s. 334; 1993, c. 539, s. 357; 1994, Ex. Sess., c. 
24, s. 14(c); 2000-109, ss. 7(a), 7(f), 7(g); 2001-424, s. 27.10; 2003-383, s. 7; 
2004-124, s. 30.3E(a), (b); 2004-145, s. 3.) 
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Editor’s Note. — Effect of Amendments. — 

Session Laws 2004-124, s. 1.2, provides: Session Laws 2004-124, ss. 30.3E(a) and (b), 
“This act shall be known as the ‘Current Oper- _ effective July 1, 2004, added subsection (g); and 
ations and Capital Improvements Appropria- added the last sentence in subsection (f). 


tions Act of 2004’.” Session Laws 2004-145, s. 3, effective Janu- 
Session Laws 2004-124, s. 33.5 is aseverabil- ary 1, 2005, added the subsection designated 
ity clause. herein as subsection (h). 


§ 20-130. Additional permissible light on vehicle. 


(a) Spot Lamps. — Any motor vehicle may be equipped with not to exceed 
two spot lamps, except that a motorcycle shall not be equipped with more than 
one spot lamp, and every lighted spot lamp shall be so aimed and used upon 
approaching another vehicle that no part of the beam will be directed to the left 
of the center of the highway nor more than 100 feet ahead of the vehicle. No 
spot lamps shall be used on the rear of any vehicle. 

(b) Auxiliary Driving Lamps. — Any motor vehicle may be equipped with 
not to exceed two auxiliary driving lamps mounted on the front, and every such 
auxiliary driving lamp or lamps shall meet the requirements and limitations 
set forth in G.S. 20-131, subsection (c). 

(c) Restrictions on Lamps. — Any device, other than headlamps, spot lamps, 
or auxiliary driving lamps, which projects a beam of light of an intensity 
greater than 25 candlepower, shall be so directed that no part of the beam will 
strike the level of the surface on which the vehicle stands at a distance of more 
than 50 feet from the vehicle. 

(d) Electronically Modulated Headlamps. — Nothing contained in this 
Chapter shall prohibit the use of electronically modulated headlamps on 
motorcycles, law-enforcement and fire department vehicles, county fire mar- 
shals and Emergency Management coordinators, public and private ambu- 
lances, and rescue squad emergency service vehicles, provided such headlamps 
and light modulator are of a type or kind which have been approved by the 
Commissioner of Motor Vehicles. 

(e) High Mounted Flashing Deceleration Lamps. — Public transit vehicles 
may be equipped with amber, high mounted, flashing deceleration lamps on 
the rear of the vehicle. (1937, c. 407, s. 93; 1977, c. 104; 1989, c. 770, s. 7; 
2004-82, s. 1.) 


Effect of Amendments. — Session Laws 
2004-82, s. 1, effective July 1, 2004, added 
subsection (e). 


§ 20-137.1. Child restraint systems required. 


(a) Every driver who is transporting one or more passengers of less than 16 
years of age shall have all such passengers properly secured in a child 
passenger restraint system or seat belt which meets federal standards appli- 
cable at the time of its manufacture. 

(al) Achild less than eight years of age and less than 80 pounds in weight 
shall be properly secured in a weight-appropriate child passenger restraint 
system. In vehicles equipped with an active passenger-side front air bag, if the 
vehicle has a rear seat, a child less than five years of age and less than 40 
pounds in weight shall be properly secured in a rear seat, unless the child 
restraint system is designed for use with air bags. If no seating position 
equipped with a lap and shoulder belt to properly secure the weight-appropri- 
ate child passenger restraint system is available, a child less than eight years 
of age and between 40 and 80 pounds may be restrained by a properly fitted lap 
belt only. 
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(b) The provisions of this section shall not apply: (i) to ambulances or other 
emergency vehicles; (ii) when the child’s personal needs are being attended to; 
(iii) if all seating positions equipped with child passenger restraint systems or 
seat belts are occupied; or (iv) to vehicles which are not required by federal law 
or regulation to be equipped with seat belts. 

(c) Any driver found responsible for a violation of this section may be 
punished by a penalty not to exceed twenty-five dollars ($25.00), even when 
more than one child less than 16 years of age was not properly secured in a 
restraint system. No driver charged under this section for failure to have a 
child under eight years of age properly secured in a restraint system shall be 
convicted if he produces at the time of his trial proof satisfactory to the court 
that he has subsequently acquired an approved child passenger restraint 
system for a vehicle in which the child is normally transported. 

(d) A violation of this section shall have all of the following consequences: 

(1) Two drivers license points shall be assessed pursuant to G.S. 20-16. 
(2) No insurance points shall be assessed. 


(3) 
(4) 


negligence per se. 


The violation shall not constitute negligence per se or contributory 


The violation shall not be evidence of negligence or contributory 


negligence. (1981, c. 804, ss. 1, 4, 5; 1985, c. 218; 1993 (Reg. Sess., 
1994), c. 748, s. 1; 1999-183, ss. 6, 7; 2000-117, s. 1; 2004-191, ss. 1, 2.) 


Effect of Amendments. — Session Laws 
2004-191, ss. 1 and 2, effective January 1, 2005, 
substituted “eight years” for “five years” in 
subsections (al) and (c), in subsection (al), 


substituted “80 pounds” for “40 pounds,” and 
added the last sentence; and added “for a vehi- 
cle in which the child is normally transported” 
at the end of the last sentence of subsection (c). 


Part 10. Operation of Vehicles and Rules of the Road. 


§ 20-138.5. Habitual impaired driving. 


CASE NOTES 


Cited in State v. Burch, 160 N.C. App. 394, 
585 S.E.2d 461, 2003 N.C. App. LEXIS 1799 
(2003). 


§ 20-140. Reckless driving. 


CASE NOTES 


I. In General. 
Ill. Evidence. 
IV. Indictments, Warrants and Allegations. 


I. IN GENERAL. 


Reasonable Suspicion for Police to Stop. 
— Defendant’s conduct in failing to stop at a 
road checkpoint, but instead, driving through it 
and nearly striking an officer, gave the officer 
reasonable suspicion that defendant had com- 
mitted several crimes, including violations of 
G.S. 20-141.5(a) and G.S. 20-140(a); the officer’s 
stop and arrest of defendant were valid. State v. 
Mitchell, 358 N.C. 63, 592 S.E.2d 543, 2004 
N.C. LEXIS 17 (2004). 


Cited in Shinn v. Greeness, 218 F.R.D. 478, 
2003 U.S. Dist. LEXIS 20872 (M.D.N.C. 2003). 


lit. EVIDENCE. 


Evidence of Reckless Driving Held Suf- 
ficient to Go to Jury. — 

Where an officer stated defendant sped at a 
rate “very much” in excess of 15 miles per hour 
over the speed limit and driving into oncoming 
traffic prior to slamming on the brakes and 
sliding to a halt in front of an occupied mobile 
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home, that was sufficient evidence for the jury 
to find defendant guilty of eluding an officer 
while speeding in excess of 15 miles over the 
speed limit and driving recklessly. State v. 
Davis, — N.C. App. —, 594 S.E.2d 57, 2004 


MOTOR VEHICLES 
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language of G.S. 20-140(b), the indictment was 
sufficient to charge reckless driving. State v. 
Wade, 161 N.C. App. 686, 589 S.E.2d 379, 2003 
N.C. App. LEXIS 2268 (2003), cert. denied, 358 
N.C. 241, 594 S.E.2d 33 (2004). 


N.C. App. LEXIS 408 (2004). 


IV. INDICTMENTS, WARRANTS AND 
ALLEGATIONS. 


Indictment Held Sufficient. — As the orig- 
inal language of the indictment tracked the 


§ 20-141. Speed restrictions. 


(a) No person shall drive a vehicle on a highway or in a public vehicular area 
at a speed greater than is reasonable and prudent under the conditions then 
existing. 

(b) Except as otherwise provided in this Chapter, it shall be unlawful to 
operate a vehicle in excess of the following speeds: 

(1) Thirty-five miles per hour inside municipal corporate limits for all 
vehicles. 

(2) Fifty-five miles per hour outside municipal corporate limits for all 
vehicles except for school buses and school activity buses. 

(c) Except while towing another vehicle, or when an advisory safe-speed 
sign indicates a slower speed, or as otherwise provided by law, it shall be 
unlawful to operate a passenger vehicle upon the interstate and primary 
highway system at less than the following speeds: 

(1) Forty miles per hour in a speed zone of 55 miles per hour. 

(2) Forty-five miles per hour in a speed zone of 60 miles per hour or 
greater. 

These minimum speeds shall be effective only when appropriate signs are 
posted indicating the minimum speed. 

(d)(1) Whenever the Department of Transportation determines on the basis 
of an engineering and traffic investigation that any speed allowed by 
subsection (b) is greater than is reasonable and safe under the 
conditions found to exist upon any part of a highway outside the 
corporate limits of a municipality or upon any part of a highway 
designated as part of the Interstate Highway System or any part of a 
controlled-access highway (either inside or outside the corporate 
limits of a municipality), the Department of Transportation shall 
determine and declare a reasonable and safe speed limit. 

(2) Whenever the Department of Transportation determines on the basis 
of an engineering and traffic investigation that a higher maximum 
speed than those set forth in subsection (b) is reasonable and safe 
under the conditions found to exist upon any part of a highway 
designated as part of the Interstate Highway System or any part of a 
controlled-access highway (either inside or outside the corporate 
limits of a municipality) the Department of Transportation shall 
determine and declare a reasonable and safe speed limit. A speed limit 
set pursuant to this subsection may not exceed 70 miles per hour. 

Speed limits set pursuant to this subsection are not effective until appropri- 
ate signs giving notice thereof are erected upon the parts of the highway 
affected. 

(e) Local authorities, in their respective jurisdictions, may authorize by 
ordinance higher speeds or lower speeds than those set out in subsection (b) 
upon all streets which are not part of the State highway system; but no speed 
so fixed shall authorize a speed in excess of 55 miles per hour. Speed limits set 
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pursuant to this subsection shall be effective when appropriate signs giving 
notice thereof are erected upon the part of the streets affected. 

(el) Local authorities within their respective jurisdictions may authorize, 
by ordinance, lower speed limits than those set in subsection (b) of this section 
on school property. If the lower speed limit is being set on the grounds of a 
public school, the local school administrative unit must request or consent to 
the lower speed limit. If the lower speed limit is being set on the grounds of a 
private school, the governing body of the school must request or consent to the 
lower speed limit. Speed limits established pursuant to this subsection shall 
become effective when appropriate signs giving notice of the speed limit are 
erected upon affected property. A person who drives a motor vehicle on school 
property at a speed greater than the speed limit set and posted under this 
subsection is responsible for an infraction and is required to pay a penalty of 
not less than twenty-five dollars ($25.00). 

(f) Whenever local authorities within their respective jurisdictions deter- 
mine upon the basis of an engineering and traffic investigation that a higher 
maximum speed than those set forth in subsection (b) is reasonable and safe, 
or that any speed hereinbefore set forth is greater than is reasonable and safe, 
under the conditions found to exist upon any part of a street within the 
corporate limits of a municipality and which street is a part of the State 
highway system (except those highways designated as part of the interstate 
highway system or other controlled-access highway) said local authorities 
shall determine and declare a safe and reasonable speed limit. A speed limit set 
pursuant to this subsection may not exceed 55 miles per hour. Limits set 
pursuant to this subsection shall become effective when the Department of 
Transportation has passed a concurring ordinance and signs are erected giving 
notice of the authorized speed limit. 

The Department of Transportation is authorized to raise or lower the 
statutory speed limit on all highways on the State highway system within 
municipalities which do not have a governing body to enact municipal 
ordinances as provided by law. The Department of Transportation shall 
determine a reasonable and safe speed limit in the same manner as is provided 
in G.S. 20-141(d)(1) and G.S. 20-141(d)(2) for changing the speed limits outside 
of municipalities, without action of the municipality. 

(g) Whenever the Department of Transportation or local authorities within 
their respective jurisdictions determine on the basis of an engineering and 
traffic investigation that slow speeds on any part of a highway considerably 
impede the normal and reasonable movement of traffic, the Department of 
Transportation or such local authority may determine and declare a minimum 
speed below which no person shall operate a motor vehicle except when 
necessary for safe operation in compliance with law. Such minimum speed 
limit shall be effective when appropriate signs giving notice thereof are erected 
on said part of the highway. Provided, such minimum speed limit shall be 
effective as to those highways and streets within the corporate limits of a 
municipality which are on the State highway system only when ordinances 
adopting the minimum speed limit are passed and concurred in by both the 
Department of Transportation and the local authorities. The provisions of this 
subsection shall not apply to farm tractors and other motor vehicles operating 
at reasonable speeds for the type and nature of such vehicles. 

(h) No person shall operate a motor vehicle on the highway at such a slow 
speed as to impede the normal and reasonable movement of traffic except when 
reduced speed is necessary for safe operation or in compliance with law; 
provided, this provision shall not apply to farm tractors and other motor 
yenucles operating at reasonable speeds for the type and nature of such 
vehicles. 

(i) The Department of Transportation shall have authority to designate and 
appropriately mark certain highways of the State as truck routes. 
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(j) Repealed by Session Laws 1997, c. 443, s. 19.26(b). 

(j1) A person who drives a vehicle on a highway at a speed that is either 
more than 15 miles per hour more than the speed limit established by law for 
the highway where the offense occurred or over 80 miles per hour is guilty of 
a Class 2 misdemeanor. 

(j2) A person who drives a motor vehicle in a highway work zone at a speed 
greater than the speed limit set and posted under this section shall be required 
to pay a penalty of two hundred fifty dollars ($250.00). This penalty shall be 
imposed in addition to those penalties established in this Chapter. A “highway 
work zone” is the area between the first sign that informs motorists of the 
existence of a work zone on a highway and the last sign that informs motorists 
of the end of the work zone. This subsection applies only if a sign posted at the 
beginning of the highway work zone states the penalty for speeding in the work 
zone. The Secretary shall ensure that work zones shall only be posted with 
penalty signs if the Secretary determines, after engineering review, that the 
posting is necessary to ensure the safety of the traveling public due to a 
hazardous condition. 

A law enforcement officer issuing a citation for a violation of this section 
while in a highway work zone shall indicate the vehicle speed and speed limit 
posted in the work zone. Upon an individual’s conviction of a violation of this 
section while in a highway work zone, the clerk of court shall report that the 
vehicle was in a work zone at the time of the violation, the vehicle speed, and 
the speed limit of the work zone to the Division of Motor Vehicles. 

(j3) A person is guilty of a Class 2 misdemeanor if the person drives a 
commercial motor vehicle carrying a load that is subject to the permit 
requirements of G.S. 20-119 upon a highway or any public vehicular area at a 
speed in excess of 15 miles per hour above either: 

(1) The posted speed; or 

(2) The restricted speed, if any, of the permit, or if no permit was obtained, 
the speed that would be applicable to the load if a permit had been 
obtained. 

(k) Repealed by Session Laws 1995 (Regular Session, 1996), c. 652, s. 1. 

(1) Notwithstanding any other provision contained in G.S. 20-141 or any 
other statute or law of this State, including municipal charters, any speed limit 
on any portion of the public highways within the jurisdiction of this State shall 
be uniformly applicable to all types of motor vehicles using such portion of the 
highway, if on November 1, 1973, such portion of the highway had a speed limit 
which was uniformly applicable to all types of motor vehicles using it. 
Provided, however, that a lower speed limit may be established for any vehicle 
operating under a special permit because of any weight or dimension of such 
vehicle, including any load thereon. The requirement for a uniform speed limit 
hereunder shall not apply to any portion of the highway during such time as 
the condition of the highway, weather, an accident, or other condition creates 
a temporary hazard to the safety of traffic on such portion of the highway. 

(m) The fact that the speed of a vehicle is lower than the foregoing limits 
shall not relieve the operator of a vehicle from the duty to decrease speed as 
may be necessary to avoid colliding with any person, vehicle or other convey- 
ance on or entering the highway, and to avoid injury to any person or property. 

(n) Notwithstanding any other provision contained in G.S. 20-141 or any 
other statute or law of this State, the failure of a motorist to stop his vehicle 
within the radius of its headlights or the range of his vision shall not be held 
negligence per se or contributory negligence per se. 

(o) A violation of G.S. 20-123.2 shall be a lesser included offense in any 
violation of this section. No drivers license points or insurance surcharge shall 
be assessed on account of a violation of this subsection. (1937, c. 297, s. 2; ¢. 
See od eC Avo oe le. 34.1044 cc, LUG(,5. 17, 1949, 94%, 's. 1s 
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1953, .c. 1145; 1955, ¢. 398; c1555,issi 162760 11042:-195772.c..65,82 Listens 1950, 
c. 640; c..1264,:s.. 10;.1961, ce: 99, 11:47;.1963..cce:.134,.:456,,.949, 1964 ¢7106; 
LOTTA; Cu#9,-8S2:14321973,.¢. 507,825; ¢. 1830, Seip DT On Gu 22Zbn 107 Pech Giese. 
464, s. 34; c. 470; 1983, ¢, 1341. 1985, c . 764, ss. 29, 30; 1985 (Reg. Sess. , 1986), 
C: 852, S. 17; 1987, CG 164: 1991 (Reg. ‘Sess. 1992), G: 818, s. 1; c. 1034, s. 1; 1993, 
CG 539, SS. 366, 367: 1994, Ex. Sess., c. 24, S. 14(c); 1995 (Reg. Sess., 1996), C 
652, s. 1; 1997-341, s. 1; 1997-443, s. 19.26(b); 1997-488, s. 1; 1999-330, s. 3; 


2000-109, s. 7(c); 2003-110, s. 1; 2004-203, s. 70(a).) 


Effect of Amendments. — 
Session Laws 2004-203, s. 70.(a), effective 


December 1, 2004, added the last sentence of 
subsection (0). 


§ 20-141.5. Speeding to elude arrest. 


CASE NOTES 


Reasonable Suspicion for Police to Stop. 
— Defendant’s conduct in failing to stop at a 
road checkpoint, but instead, driving through it 
and nearly striking an officer, gave the officer 
reasonable suspicion that defendant had com- 
mitted several crimes, including violations of 
G.S. 20-141.5(a) and G.S. 20-140(a); the officer’s 
stop and arrest of defendant were valid. State v. 
Mitchell, 358 N.C. 63, 592 S.E.2d 543, 2004 
N.C. LEXIS 17 (2004). 

Evidence Held Sufficient to Support 


Conviction. — Where an officer stated defen- 
dant sped at a rate “very much” in excess of 15 
miles per hour over the speed limit and driving 
into oncoming traffic prior to slamming on the 
brakes and sliding to a halt in front of an 
occupied mobile home, that was sufficient evi- 
dence for the jury to find defendant guilty of 
eluding an officer while speeding in excess of 15 
miles over the speed limit and driving reck- 
lessly. State v. Davis, — N.C. App. —, 594 
S.E.2d 57, 2004 N.C. App. LEXIS 408 (2004). 


§ 20-141.6. Aggressive Driving. 


(a) Any person who operates a motor vehicle on a street, highway, or public 
vehicular area is guilty of aggressive driving if the person: 
(1) Violates either G.S. 20-141 or G.S. 20-141.1, and 
(2) Drives carelessly and heedlessly in willful or wanton disregard of the 


rights or safety of others. 


(b) For the purposes of this section only, in order to prove a violation of 
subsection (a)(2), the State must show that the person committed two or more 
of the below specified offenses while in violation of subsection (a)(1): 

(1) Running through a red light in violation of G.S. 20-158(b)(2) or (b)(3), 


or G.S. 20-158(c)(2) or (c)(3). 


(2) Running through a stop sign in violation of G.S. 20- 158(b)(1) or (c)(1). 
(3) Illegal passing in violation of G.S. 20-149 or G.S. 20-150 


(4) Failing to yield right-of-way in violation of G.S. 


20. 155, 20-156, 


20-158(b)(4) or (c)(4) or 20-158.1. 
(5) Following too closely in violation of G.S. 20-152. 
(c) A person convicted of aggressive driving is guilty of a Class 1 misde- 


meanor. 


(d) The offense of reckless driving under G.S. 20-140 is a lesser-included 
offense of the offense set forth in this section. (2004-193, s. 1.) 


Editor’s Note. — Session Laws 2004-193, s. 
6, made this section effective December 1, 2004, 


and applicable to offenses committed on or after 
that date. 
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§ 20-142.1. Obedience to railroad signal. 


CASE NOTES 


Contributory Negligence. — 

Trial court erred in granting defendants’ mo- 
tion to dismiss the personal representative’s 
negligence action because the allegations of the 
complaint did not necessarily dictate a finding 
of contributory negligence by the decedent; the 
fact that the decedent bypassed the crossing 
gate, in violation of G.S. 20-142.1, was evidence 
that could be considered in deciding whether 
the decedent breached the duty of exercising 
ordinary care. Sharp v. CSX Transp., Inc., 160 
N.C. App. 241, 584 S.E.2d 888, 2003 N.C. App. 
LEXIS 1732 (2003). 

North Carolina Industrial Commission did 
not err in holding that an injured person was 
not contributorily negligent in that: (1) the 
injured party’s attention was focused on the 


stop sign to the right side of the tracks and that 
she was slowing to obey that stop sign when she 
was struck by a train; (2) the evidence con- 
flicted as to whether the train issued a signal 
audible from 1,500 feet of the highway crossing 
and whether the approaching train was plainly 
visible to invoke G.S. 20-142.1(a)(3), (3) a pas- 
senger in another driver’s car’s testimony was 
sufficient to support the Commission’s finding 
that the injured party had slowed down in an 
attempt to obey the stop sign, and (4) a field 
support engineer with the Department of 
Transportation testified that the stop sign was 
confusing. Norman v. N.C. DOT, 161 N.C. App. 
211, 588 S.E.2d 42, 2003 N.C. App. LEXIS 2043 
(2003). 


§ 20-147.1. Passenger vehicle towing other vehicles to 
keep right. 


Whenever a noncommercial passenger vehicle as defined in G.S. 20- 
4.01(27)g. is towing another vehicle as defined in G.S. 20-4.01(49), the driver of 
the towing vehicle shall at all times cause that vehicle to travel on the right 
half of the highway, and upon any highway having four or more lanes for 
moving traffic and providing for two-way movement of traffic, the vehicle shall 
not be driven in the left-most lane of the right half of the highway except when 
overtaking and passing another vehicle proceeding in the same direction, when 
preparing for a left turn, or the right lanes are obstructed or impassable. These 
towing vehicles shall also comply with all signage for vehicles of three or more 
axles erected pursuant to G.S. 20-146(d)(3). (2004-124, s. 30.6(a); 2004-199, s. 
56.) 


Editor’s Note. — Session Laws 2004-124, s. 
30.6(b), made this section effective December 1, 
2004, and applicable to offenses committed on 
or after that date. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 


stituted “and upon any highway having four or 
more lanes for moving traffic and providing for 
two-way movement of traffic, the vehicle shall 
not be driven in the left-most lane of the right 
half of the highway except when overtaking 
and passing another vehicle proceeding in the 
same direction, when preparing for a left turn, 
or the right lanes are” for “or if the highway is 
divided into two or more lanes in the right most 
lane of travel, unless that lane is” at the end of 
the first sentence. 


2004-199, s. 56, effective August 17, 2004, sub- 


§ 20-158. Vehicle control signs and signals. 


(a) The Department of Transportation, with reference to State highways, 
and local authorities, with reference to highways under their jurisdiction, are 
hereby authorized to control vehicles: 

(1) At intersections, by erecting or installing stop signs requiring vehicles 
to come to a complete stop at the entrance to that portion of the 
intersection designated as the main traveled or through highway. 
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Stop signs may also be erected at three or more entrances to an 

intersection. 

(2) At appropriate places other than intersections, by erecting or install- 
ing stop signs requiring vehicles to come to a complete stop. 

(3) At intersections and other appropriate places, by erecting or installing 
steady-beam traffic signals and other traffic control devices, signs, or 
signals. All steady-beam traffic signals emitting alternate red and 
green lights shall be arranged so that the red light in vertical- 
arranged signal faces shall appear above, and in horizontal-arranged 
signal faces shall appear to the left of all yellow and green lights. 

(4) At intersections and other appropriate places, by erecting or installing 
flashing red or yellow lights. 

(b) Control of Vehicles at Intersections. — 

(1) When a stop sign has been erected or installed at an intersection, it 
shall be unlawful for the driver of any vehicle to fail to stop in 
obedience thereto and yield the right-of-way to vehicles operating on 
the designated main-traveled or through highway. When stop signs 
have been erected at three or more entrances to an intersection, the 
driver, after stopping in obedience thereto, may proceed with caution. 

(2) Approaching with traffic signal traffic signal the approaching 
a. When a steady or strobe beam stoplight is emitting a red light 

controlling traffic passing through an intersection, an approach- 
ing vehicle facing the red light shall come to a stop and shall not 
enter the intersection. After coming to a complete stop and unless 
prohibited by an appropriate sign, that approaching vehicle may 
make a right turn. 

b. Any vehicle that turns right under this subdivision shall yield the 
right-of-way to: 

1. Other traffic and pedestrians using the intersection; and 

2. Pedestrians who are moving towards the intersection, who are 
in reasonably close proximity to the intersection, and who are 
preparing to cross in front of the traffic that is required to 
stop at the red light. 

c. Failure to yield to a pedestrian under this subdivision shall be an 
infraction, and the court may assess a penalty of not more than 
five hundred dollars ($500.00) and not less than one hundred 
dollars ($100.00). 

d. The Department of Transportation shall collect data regarding the 
number of individuals who are found responsible for violations of 
sub-subdivision b. of this subdivision and the number of pedes- 
trians who are involved in accidents at intersections because of a 
driver’s failure to yield the right-of-way while turning right at a 
red light. The data shall include information regarding the 
number of disabled pedestrians, including individuals with visual 
or mobility-related disabilities, who are involved in right turn on 
red accidents. The Department shall report the data annually to 
the Joint Legislative Transportation Oversight Committee begin- 
ning January 1, 2006. 

(2a) When a traffic signal is emitting a steady yellow circular light on a 
traffic signal controlling traffic approaching an intersection or a 
steady yellow arrow light on a traffic signal controlling traffic turning 
at an intersection, vehicles facing the yellow light are warned that the 
related green light is being terminated or a red light will be immedi- 
ately forthcoming. When the traffic signal is emitting a steady green 
light, vehicles may proceed with due care through the intersection 
subject to the rights of pedestrians and other vehicles as may 
otherwise be provided by law. 
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(3) When a flashing red light has been erected or installed at an intersec- 


tion, approaching vehicles facing the red light shall stop and yield the 
right-of-way to vehicles in or approaching the intersection. The right 
to proceed shall be subject to the rules applicable to making a stop at 
a stop sign. 


(4) When a flashing yellow light has been erected or installed at an 


intersection, approaching vehicles facing the yellow flashing light 
may proceed through the intersection with caution, yielding the 
right-of-way to vehicles in or approaching the intersection. 


(5) When a stop sign, stoplight, flashing light, or other traffic-control 


device authorized by subsection (a) of this section requires a vehicle to 
stop at an intersection, the driver shall stop (i) at an appropriately 
marked stop line, or if none, (i1) before entering a marked crosswalk, 
or if none, (iii) before entering the intersection at the point nearest the 
intersecting street where the driver has a view of approaching traffic 
on the intersecting street. 


(c) Control of Vehicles at Places other than Intersections. — 
(1) When a stop sign has been erected or installed at a place other than an 


intersection, it shall be unlawful for the driver of any vehicle to fail to 
stop in obedience thereto and yield the right-of-way to pedestrians 
and other vehicles. 


(2) When a stoplight has been erected or installed at a place other than an 


intersection, and is emitting a steady red light, vehicles facing the red 
light shall come to a complete stop. When the stoplight is emitting a 
steady yellow light, vehicles facing the light shall be warned that a red 
light will be immediately forthcoming and that vehicles may not 
proceed through such a red light. When the stoplight is emitting a 
steady green light, vehicles may proceed subject to the rights of 
pedestrians and other vehicles as may otherwise be provided by law. 


(3) When a flashing red light has been erected or installed at a place other 


than an intersection, approaching vehicles facing the light shall stop 
and yield the right-of-way to pedestrians or other vehicles. 


(4) When a flashing yellow light has been erected or installed at a place 


other than an intersection, approaching vehicles facing the light may 
proceed with caution, yielding the right-of-way to pedestrians and 
other vehicles. 


(5) When a stoplight, stop sign, or other signaling device authorized by 


subsection (a) requires a vehicle to stop at a place other than an 
intersection, the driver shall stop at an appropriately marked stop 
line, or if none, before entering a marked crosswalk, or if none, before 
proceeding past the signaling device. 


(d) No failure to stop as required by the provisions of this section shall be 
considered negligence or contributory negligence per se in any action at law for 
injury to person or property, but the facts relating to such failure to stop may 
be considered with the other facts in the case in determining whether a party 
was guilty of negligence or contributory negligence. (1937, c. 407, s. 120; 1941, 
Cue oun 24080), 553;1s.. 271955), ¢.384, s, 1: ¢..913;'sh7; 1957, c.. 65,8. 11; 1975, 
Cape ee, Col Sie 1330Ns.2201975, ott; 197 1460464, 9.. 34; 1979,.¢, 298.8, 
12959. 0:-285;,2004-141,-ss..1, 2; 2004-172..s. 2.) 


Editor’s Note. — Subdivision (b)(2) of this 
section was amended twice in 2004 in the coded 
bill drafting format provided in G.S. 120-1. 
Session Laws 2004-141, ss. 1 and 2, rewrote 
subdivision (b)(2). Session Laws 2004-172, s. 1, 
also rewrote subdivision (b)(2) as present sub- 
divisions (b)(2) and (b)(2a), without referring to 


the change made by Session Laws 2004-141. 
The section is set out in the form above at the 
direction of the Revisor of Statutes. 

Session Laws 2004-172, s. 5, effective Decem- 
ber 1, 2004, has been codified as sub-subdivi- 
sion (b)(2)d. at the direction of the Revisor of 
Statutes. 


435 


§20-160.1 


Session Laws 2004-172, s. 6, provides: “The 
Department of Transportation, as part of any 
regularly scheduled updates, shall revise the 
written portion of the drivers license examina- 
tion and any publications related to obtaining a 
drivers license to reflect the changes in Sections 
1, 2, and 3 of this act.” 

Session Laws 2004-172, s. 7, provides: “The 
Department of Transportation, counties, and 
municipalities are encouraged to provide public 
service announcements on television and radio 
informing the public of the provisions of this 
act. The public service announcements should 
be scheduled to occur during times most likely 
to reach a broad audience.” 

Effect of Amendments. — Session Laws 
2004-141, ss. 1 and 2, effective July 1, 2004, in 
subdivision (a)(3), substituted “traffic signals” 
for “stoplights” throughout, inserted “in verti- 
cal-arranged signal faces,” preceding “shall ap- 
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pear above,” and substituted “above, and in 
horizontal-arranged signal faces shall appear 
to the left of all yellow and green lights” for “at 
the top of the signaling unit and the green light 
shall appear at the bottom of the signaling 
unit”; in subdivision (b)(2), substituted “ap- 
proaching” for “passing straight through” three 
times, substituted “with a steady-beam traffic 
signal” for “from a steady or strobe beam stop- 
light,” substituted “traffic signal” for “steady or 
strobe beam stoplight,” substituted “the” for “a” 
preceding “red light,” and deleted “controlling 
traffic passing straight through an intersec- 
tion” preceding “provided that.” 

Session Laws 2004-172, s. 2, effective Decem- 
ber 1, 2004, and applicable to violations com- 
mitted on or after that date, rewrote former 
subdivision (b)(2) as present subdivisions (b)(2) 
and (b)(2a). 


CASE NOTES 


I. In General. 
Il. Rights and Duties Effected by Stop Signs. 


I. IN GENERAL. 


Applied in Shavitz v. City of High Point, 270 
F. Supp. 2d 702, 2003 U.S. Dist. LEXIS 11839 
(M.D.N.C. 2003). 


Il. RIGHTS AND DUTIES EF- 
FECTED BY STOP SIGNS. 


Section Creates No Duty on Part of De- 
partment of Transportation. — G.S. 20- 
158(a)(1) only authorizes the North Carolina 
Department of Transportation to erect or in- 
stall stop signs, and while the Department of 


Transportation has authority to install a stop 
sign at an intersection, the statute does not 
mandate that it do so; the statute does not, 
therefore, establish that the Department of 
Transportation has a duty to erect or necessar- 
ily had responsibility for a stop sign and the 
Department of Transportation cannot be held 
liable for negligence based solely on the failure 
to erect a properly located sign at the intersec- 
tion unless it breached a duty independent of 
G.S. 20-158(a). Norman v. N.C. DOT, 161 N.C. 
App. 211, 588 S.E.2d 42, 2003 N.C. App. LEXIS 
2043 (2003). 


§ 20-160.1. Failure to yield causing serious bodily injury; 
penalties. 


(a) Unless the conduct is covered under some other law providing greater 
punishment, a person who commits the offense of failure to yield while 
approaching or entering an intersection, turning at a stop or yield sign, 
entering a roadway, upon the approach of an emergency vehicle, or at highway 
construction or maintenance shall be punished under this section. When there 
is serious bodily injury but no death resulting from the violation, the violator 
shall be fined five hundred dollars ($500.00) and the violator’s drivers license 
or commercial drivers license shall be suspended for 90 days. 

(b) As used in this section, ‘serious bodily injury’ means bodily injury that 
involves a substantial risk of death, extreme physical pain, protracted and 
obvious disfigurement, or protracted loss or impairment of the function of a 
bodily member, organ, or mental faculty. (2004-172, s. 1.) 


Editor’s Note. — Session Laws 2004-172, s. 
8, made this section effective December 1, 2004, 


and applicable to violations committed on or 
after that date. 
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Session Laws 2004-172, s. 6, provides: “The 
Department of Transportation, as part of any 
regularly scheduled updates, shall revise the 
written portion of the drivers license examina- 
tion and any publications related to obtaining a 
drivers license to reflect the changes in Sections 
dp Zi rand 3 ‘ofthis act.” 

Session Laws 2004-172, s. 7, provides: “The 
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Department of Transportation, counties, and 
municipalities are encouraged to provide public 
service announcements on television and radio 
informing the public of the provisions of this 
act. The public service announcements should 
be scheduled to occur during times most likely 
to reach a broad audience. 


Part 12. Sentencing; Penalties. 


§ 20-179.3. Limited driving privilege. 


CASE NOTES 


Violation of Separation of Powers. — 
North Carolina Division of Motor Vehicles vio- 
lated the separation of powers clause in the 
North Carolina Constitution and violated a 
driver’s right to due process when it unilater- 
ally voided a district court’s order limiting a 
driver’s driving privilege; furthermore, by al- 


Vehicles to, in essence, invalidate a properly 
entered court order, G.S. 20-179.3(k) violated 
the provisions requiring separation of powers 
contained in N.C. Const. art. I, § 6; N.C. Const. 
art, 1V.:Ssl-and' N.€.Gonst.artaly,.$ "3. State 
v. Bowes, 159 N.C. App. 18, 583 S.E.2d 294, 
2003 N.C. App. LEXIS 14389 (2003). 


lowing the North Carolina Division of Motor 


§ 20-179.4. Community service alternative punishment; 
responsibilities of the Department of Correc- 
tion; fee. 


(a) The Department of Correction shall conduct a community service alter- 
native punishment program for persons sentenced under G.S. 20-179G), (j) or 
(k). 

(b) The Secretary of Correction shall assign at least one coordinator to each 
district court district as defined in G.S. 7A-133 to assure and report to the court 
the person’s compliance with the community service sentence. The appoint- 
ment of each coordinator shall be made in consultation with the chief district 
court judge in the district to which the coordinator is assigned. Each county 
must provide office space in the courthouse or other convenient place, neces- 
sary equipment, and secretarial service for the use of each coordinator 
assigned to that county. 

(c) Afee of two hundred dollars ($200.00) shall be paid by all persons serving 
a community service sentence. That fee shall be paid to the clerk of court in the 
county in which the person is convicted. The fee shall be paid in full within two 
weeks unless the court, upon a showing of hardship by the person, allows 
additional time to pay the fee. The person may not be required to pay the fee 
before beginning the community service unless the court specifically orders the 
person to do so. 

(d) Fees collected under this section shall be deposited in the general fund. 

(e) The coordinator shall report to the court in which the community service 
was ordered a significant violation of the terms of the probation judgment 
related to community service. The court shall then conduct a hearing to 
determine if there is a willful failure to comply. If the court determines there 
is a willful failure to pay the prescribed fee or to complete the work as ordered 
by the coordinator within the applicable time limits, the court shall revoke any 
limited driving privilege issued in the impaired driving case until the commu- 
nity service requirement has been met and in addition may take any further 
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action authorized by Article 82 of General Statutes Chapter 15A for violation 
of a condition of probation. (1983, c. 761, s. 154; 1983 (Reg. Sess., 1984), c. 1101, 
ss. 34, 35; 1987 (Reg. Sess., 1988), c. 1037, s. 82; 1989, c. TESVA. Fp AOS Rss Fo hye 
496, s. 9; 1997-234, s. 1; 2002-126, s. 29A.1(b); 2004-199, s. 14.) 


Effect of Amendments. — “Crime Control and Public Safety” in subsec- 
Session Laws 2004-199, s. 14, effective Au- tions (a) and (b) and in the section heading. 
gust 17, 2004, substituted “Correction” for 


ARTICLE 3A. 


Safety and Emissions Inspection Program. 
Part 2. Safety and Emissions Inspections of Certain Vehicles. 


§ 20-183.2. Description of vehicles subject to safety or 
emissions inspection; definitions. 


(a) Safety. — A motor vehicle is subject to a safety inspection in accordance 
with this Part if it meets all of the following requirements: 

(1) It is subject to registration with the Division under Article 3 of this 

Chapter. 

(2) It is not subject to inspection under 49 C.F.R. Part 396, the federal 

Motor Carrier Safety Regulations. 

(3) It is not a trailer whose gross weight is less than 4,000 pounds or a 
house trailer. 

(al) Safety Inspection Exception. — Historic vehicles, as defined in G.S. 
eee ee shall not be subject to a safety inspection pursuant to this 
Article. 

(b) Emissions. — A motor vehicle is subject to an emissions inspection in 
accordance with this Part if it meets all of the following requirements: 

(1) It is subject to registration with the Division under Article 3 of this 

Chapter. 

(2) It is not a trailer whose gross weight is less than 4,000 pounds, a house 
trailer, or a motorcycle. 

(3) Except as provided in G.S. 20-183.3(b), it is a 1996 or later model. 

(4) Repealed by Session Laws 1999-328, s. 3.11, effective July 21, 1999. 

(5) It meets any of the following descriptions: 

a. It is required to be registered in an emissions county. 

b. It is part of a fleet that is operated primarily in an emissions 
county. 

c. It is offered for rent in an emissions county. 

d. It is a used vehicle offered for sale by a dealer in an emissions 
county. 

e. It is operated on a federal installation located in an emissions 
county and it is not a tactical military vehicle. Vehicles operated 
on a federal installation include those that are owned or leased by 
employees of the installation and are used to commute to the 
installation and those owned or operated by the federal agency 
that conducts business at the installation. 

f. It is otherwise required by 40 C.F.R. Part 51 to be subject to an 
emissions inspection. 

(6) It is not licensed at the farmer rate under G.S. 20-88(b). 
(7) It is not a new motor vehicle, as defined in G.S. 20-286(10)a. and has 

been a used motor vehicle, as defined in G.S. 20-286(10)b., for 12 
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months or more. However, a motor vehicle that has been leased or 

rented, or offered for lease or rent, is subject to an emissions 

inspection when it either: 

a. Has been leased or rented, or offered for lease or rent, for 12 
months or more. 

b. Is sold to a consumer-purchaser. 

(8) It is not a privately owned, nonfleet motor home or house car, as 
defined in G.S. 20-4.01(27)d2., that is built on a single chassis, has a 
gross vehicle weight of more than 10,000 pounds, and is designed 
primarily for recreational use. 

(c) Definitions. — The following definitions apply in this Part: 

(1) Emissions county. — A county listed in G.S. 1438-215.107A(c) or 
designated by the Environmental Management Commission pursuant 
to G.S. 143-215.107A(d) and certified to the Commissioner of Motor 
Vehicles as a county in which the implementation of a motor vehicle 
emissions inspection program will improve ambient air quality. 

(2) Federal installation. — An installation that is owned by, leased to, or 
otherwise regularly used as the place of business of a federal agency. 
BoGomCa o4es0nl al 961 Hes O92 ese 969i ciel 9). sh 2:0cc.. 219) 1386; 
MMS CHOIRS 219 7(ON1Ce G83rCr 1 16MSs N57 1979Ner 77 1989"c 467: 
1991; c. 394, s. 1; c. 761, s. 7; 1993 (Reg. Sess., 1994), c. 754, s. 1; 1995, 
c. 163, s. 10; 1997-29, s. 12; 1999-328, s. 3.11; 2000-134, ss. 7, 7.1, 9; 
2001-504, ss. 4, 5, 6, 10; 2004-167, s. 10; 2004-199, s. 59.) 


Effect of Amendments. — Session Laws 2004-199,s. 59, effective October 1, 2004, added 
2004-167, s. 10, as amended by Session Laws _ subsection (a1). 


ARTICLE 3B. 


Permanent Weigh Stations and Portable Scales. 


§ 20-183.9. Establishment and maintenance of permanent 
weigh stations. 


The Department of Crime Control and Public Safety is hereby authorized, 
empowered and directed to equip, operate, and maintain permanent weigh 
stations equipped to weigh vehicles using the streets and highways of this 
State to determine whether such vehicles are being operated in accordance 
with legislative enactments relating to weights of vehicles and their loads. The 
permanent weigh stations shall be established at such locations on the streets 
and highways in this State as will enable them to be used most advantageously 
in determining the weight of vehicles and their loads. (1951, c. 988, s. 1; 1957, 
Om eeeetos, c, 00s, Ss. 0; 1977, c. 464,,88,.54, 37; 1979, c. 16; 2002-1598, 
31.5(b); 2002-190, s. 7; 2004-124, s. 18.3(b).) 


Editor’s Note. — Session Laws 2004-124, s. 33.5 is a severabil- 
Session Laws 2004-124, s. 18.3(a), effective ity clause. 
July 1, 2004, substituted “Weigh Stations” for Effect of Amendments. — 
“Weighing Stations” in the Article heading. Session Laws 2004-124, s. 18.3(b), effective 
Session Laws 2004-124, s. 1.2, provides: July 1, 2004, substituted “permanent weigh 
“This act shall be known as the ‘Current Oper- stations” for “permanent weighing stations” 
ations and Capital Improvements Appropria- _ twice in the text of the section, and once in the 
tions Act of 2004’.” section heading. 
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§ 20-183.10. Operation of the permanent weigh stations by 
the Department of Crime Control and Public 
Safety, Division of State Highway Patrol, unt- 
formed personnel. 


The permanent weigh stations to be established pursuant to the provisions 
of this Article shall be operated by the Department of Crime Control and Public 
Safety, Division of State Highway Patrol, who shall assign a sufficient number 
of sworn and nonsworn personnel to the various weigh stations. Sworn 
personnel of the Division of State Highway Patrol shall supervise all nonsworn 
personnel assigned to weigh stations. The sworn and nonsworn personnel shall 
have authority to weigh vehicles and to assess civil penalties pursuant to 
Article 3, Part 9 of this Chapter and shall wear uniforms to be selected and 
furnished by the Department of Crime Control and Public Safety, Division of 
State Highway Patrol. The uniformed sworn and nonsworn personnel assigned 
to the various permanent weigh stations shall weigh vehicles and complete 
various reports as may be necessary for recording violations relating to the 
weight of vehicles and their loads. The uniformed officers assigned to the 
various permanent weigh stations shall have the powers of peace officers for 
the purpose of enforcing the provisions of this Chapter and in making arrests, 
serving process, and appearing in court in all matters and things relating to 
the weight of vehicles and their loads. (1951, c. 988, s. 2; 1975, c. 716, s. 5; 1977, 
c. 319; 2002-159, s. 31.5(b); 2002-190, s. 8; 2004-124, s. 18.3(c).) 


Editor’s Note. — Effect of Amendments. — 

Session Laws 2004-124, s. 1.2, provides: Session Laws 2004-124, s. 18.3(c), effective 
“This act shall be known as the ‘Current Oper- July 1, 2004, rewrote the section; and rewrote 
ations and Capital Improvements Appropria- the section heading, which formerly read “Op- 


tions Act of 2004’.” eration by Department of Crime Control and 
Session Laws 2004-124, s. 33.5 is aseverabil- Public Safety uniformed personnel with powers 
ity clause. of peace officers.” 
ARTICLE 9A. 


Motor Vehicle Safety and Financial Responsibility Act of 1953. 


§ 20-279.1. Definitions. 
CASE NOTES 


Cited in Farm Bureau Ins. Co. of N.C.,Inc.v. N.C. 578, 589 S.E.2d 125 (2003); Espino v. 
Blong, 159 N.C. App. 365, 583 S.E.2d 307, 2003 Allstate Indem. Co., 159 N.C. App. 686, 583 
N.C. App. LEXIS 1497 (2003), cert. denied, 357 S.E.2d 376, 2003 N.C. App. LEXIS 1526 (2003). 


§ 20-279.21. “Motor vehicle liability policy” defined. 
CASE NOTES 


I. General Consideration. 
IYI. Uninsured Motorist Coverage. 
IV. Underinsured Motorist Coverage. 
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I. GENERAL CONSIDERATION. 


Cited in Erwin v. Tweed, 159 N.C. App. 579, 
583 S.E.2d 717, 2003 N.C. App. LEXIS 1532 
(2003); State Farm Fire & Cas. Co. v. Darsie, 
161 N.C. App. 542, 589 S.E.2d 391, 2003 N.C. 
App. LEXIS 2257 (2003), cert. denied, 358 N.C. 
241, 594S.B.2d 194 (2004), cert. dismissed, 358 
N.C, 241, 594 S.E.2d 193 (2004). 


Ill. UNINSURED MOTORIST 
COVERAGE. 


Construction of Uninsured Motorist 
Coverage Provisions. — Where the injured 
party sought uninsured/underinsured motorist 
coverage under each of the injured party’s par- 
ents’ employer’s insurance policies, which were 
issued by the same insurer, the insurer was 
entitled to summary judgment pursuant to 
Ohio R. Civ. P. 56, where the insurer asserted 
that North Carolina and Illinois law applied to 
the respective policies; no matter which state’s 
law applied, the injured party was not covered, 
as the injured party was not injured with the 
course and scope of employment and the par- 
ents were not named insured parties under the 
insurance policies as required for coverage in 
Ohio, the injured party was not considered an 
insured under North Carolina law pursuant to 
G.S. 20-279.21(b), because the employer was 
listed as the named insured, and Illinois law 
did not recognize coverage of the injured party 
under such circumstances. Jarvis v. Kemper 
Ins. Co., — Ohio App. 3d —, — N.E. 2d —, 2004 
Ohio App. LEXIS 628 (Feb. 12, 2004). 

Insolvency of Insurer of Vehicle Causing 
Loss. — 

Trial court properly granted summary judg- 
ment to an administratrix on her claims 
against two uninsured motorist insurers be- 
cause, on the date of the insolvency of the third 
insurer with whom the administratrix settled 
following the work related death of her hus- 
band, the two uninsured motorist insurers be- 
came liable to the administratrix for the un- 
funded amount of the settlement with the 
insolvent insurer. Jones v. N.C. Ins. Guar. 
Ass’n, — N.C. App. —, 592 S.E.2d 600, 2004 
N.C. App. LEXIS 302 (2004), cert. denied, — 
N.C. —, 598 S.E.2d 382 (2004), cert. denied, — 
N.C. —, 598 S.E.2d 381 (2004). 

Two-Year Statute of Limitations Applies. 

Where the estate administrator filed a 
wrongful death action against the uninsured 
driver and later served the uninsured motorist 
insurer in the same action, the applicable stat- 
ute of limitations was the two-year wrongful 
death statute of limitations under G.S. 1-53(4) 
and not the three-year contract statute of lim- 
itations under G.S. 1-52(1); this finding was 
consistent with the requirement under G.S. 
20-279.21(b)(3)(a) that the uninsured motorist 
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insurer be made a party to the underlying tort 
action. Sturdivant v. Andrews, 161 N.C. App. 
177, 587 S.K.2d 510, 2003 N.C. App. LEXIS 
2003 (2003). 

Setoff For Payments Under Medical 
Payments Coverage. — In an arbitration 
concerning uninsured motorist coverage, an 
insurer was entitled to a setoff for amounts 
paid under medical payments coverage, as the 
setoff did not violate G.S. 20-279.21; the statute 
did not contain any language controlling the 
issue presented in the instant case as to dupli- 
cation of compensation under uninsured motor- 
ist coverage and medical payments coverage, 
and did not violate the collateral source rule. 
Espino v. Allstate Indem. Co., 159 N.C. App. 
686, 583 S.E.2d 376, 2003 N.C. App. LEXIS 
1526 (2003). 


IV. UNDERINSURED MOTORIST 
COVERAGE. 


Insurer was required to strictly adhere 
to the required format for rejection of 
underinsured motorist (UIM) coverage; 
written rejection of UIM coverage was invalid 
where, although the written rejection had vir- 
tually identical language to the UIM rejection 
form promulgated by the North Carolina Rate 
Bureau, the insurance company had shrunk 
the rejection form and included it in its appli- 
cation. Erie Ins. Exch. v. Miller, 160 N.C. App. 
217, 584 S.E.2d 857, 2003 N.C. App. LEXIS 
1728 (2003). 

Trial court erred in denying an insur- 
ance company’s summary judgment mo- 
tion and in granting injured persons’ sum- 
mary judgment motion in a case seeking a 
declaration that the injured persons were 
allowed to stack the UIM coverage of their 
two policies; stacking of underinsured motor- 
ist (UIM) coverages is permitted where each of 
the multiple policies providing stackable UIM 
coverages were written at limits that exceeded 
the statutorily-required minimum liability 
amount, but where one of two policies at issue 
provided liability coverage with limits equal to 
the statutorily-required minimum amount of 
$25,000/$50,000, under G.S. 20-279.21(b)(4), no 
UIM coverage was available with that policy — 
thus, there was no additional UIM coverage 
available to be stacked with the $100,000 UIM 
coverage provided by the first policy, which was 
equal to the amount already paid under the 
tortfeasor’s exhausted liability policy. Purcell v. 
Downey, 162 N.C. App. 529, 591 S.E.2d 556, 
2004 N.C. App. LEXIS 186 (2004). 

Uninsured Motorist Carrier’s Right of 
Subrogation. — 

Where a drunk driver’s carrier tendered pol- 
icy limits ($50,000) to defendants — an acci- 
dent victim and the estates of four persons 
killed in a collision — and plaintiff, the insurer 
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of one the decedent’s parents, paid $250,000 in 
underinsured motorist (UIM) benefits, pursu- 
ant to the policy, which tracked the language of 
G.S. 20-279.21(b)(3), plaintiff insurer was sub- 
rogated to the rights of defendants as to their 
dram shop claims against the bars that served 
the drunk driver; however, it was obliged to its 
pay proportionate share of the attorneys’ fees 
defendants incurred in the dram shop litiga- 
tion. Farm Bureau Ins. Co. of N.C., Inc. v. 
Blong, 159 N.C. App. 365, 583 S.E.2d 307, 2003 
N.C. App. LEXIS 1497 (2003), cert. denied, 357 
N.C. 578, 589 S.E.2d 125 (2003). 

Set-Off From UIM Coverage to Extent 
Workers’ Compensation Benefits Paid. — 
Insurance companies that provided 
underinsured motorist (UIM) coverage to a 
person who was killed while working for the 
North Carolina Department of Transportation 
(DOT) were required to pay the amount of loss 
sustained by the decedent’s estate that was not 
compensated by a person who caused the em- 
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ployee’s death, up to the limits of the UIM 
coverage, but were given a credit for the 
amount of workers’ compensation benefits the 
estate received from the DOT, less the amount 
of a hen which the DOT asserted. Austin v. 
Midgett, 159 N.C. App. 416, 583 S.E.2d 405, 
2003 N.C. App. LEXIS 1537 (2003). 

Motion to Compel Arbitration of UIM 
Claim improperly Denied. — Trial court 
erred in denying an insured’s motion to compel 
arbitration pursuant to G.S. 1-567.3 of an 
underinsured motorist claim pursuant to G.S. 
20-279.21; the contractual period to request 
arbitration did not begin to run until the in- 
sured settled a lability claim with another 
company, and therefore the arbitration request 
was timely pursuant to the terms of the con- 
tract and G.S. 1-52(16). Register v. White, 160 
N.C. App. 657, 587 S.E.2d 95, 2003 N.C. App. 
LEXIS 1933 (2003), cert. granted, 358 N.C. 155, 
590 S.E.2d 862 (2003). 


ARTICLE 12. 


Motor Vehicle Dealers and Manufacturers Licensing Law. 


§ 20-288. Application for license; license requirements; 
expiration of license; bond. 


(a) A new motor vehicle dealer, motor vehicle sales representative, manu- 
facturer, factory branch, factory representative, distributor, distributor 
branch, distributor representative, or wholesaler may obtain a license by filing 
an application with the Division. An application must be on a form provided by 
the Division and contain the information required by the Division. An 
application for a license must be accompanied by the required fee and by an 
application for a dealer license plate. 

(al) A used motor vehicle dealer may obtain a license by filing an applica- 
tion, as prescribed in subsection (a) of this section, and providing the following: 

(1) The required fee. 

(2) Proof that the applicant, within the last 12 months, has completed a 
12-hour licensing course approved by the Division if the applicant is 
seeking an initial license and a six-hour course approved by the 
Division if the applicant is seeking a renewal license. The require- 
ments of this subdivision do not apply to a used motor vehicle dealer 
the primary business of which is the sale of salvage vehicles on behalf 
of insurers or to a manufactured home dealer licensed under G.S. 143- 
143.11 who complies with the continuing education requirements of 
G.S. 143-143.11B. The requirement of this subdivision does not apply 
to persons age 62 or older as of July 1, 2002, who are seeking a 
renewal license. 

(3) Ifthe applicant is an individual, proof that the applicant is at least 18 
years of age and proof that all salespersons employed by the dealer are 
at least 18 years of age. 

(4) The application for a dealer license plate. 

(b) The Division shall require in such application, or otherwise, information 
relating to matters set forth in G.S. 20-294 as grounds for the refusing of 
licenses, and to other pertinent matters commensurate with the safeguarding 


442 


§20-288 MOTOR VEHICLES $20-288 


of the public interest, all of which shall be considered by the Division in 
determining the fitness of the applicant to engage in the business for which he 
seeks a license. 

(c) (Effective until January 1, 2006) All licenses that are granted shall 
expire unless sooner revoked or suspended, on June 30 of the year following 
date of issue. 

(c) (Effective January 1, 2006) All licenses that are granted shall expire 
one year from the date issued unless revoked or suspended. 

(d) To obtain a license as a wholesaler, an applicant who intends to sell or 
distribute self-propelled vehicles must have an established office in this State, 
and an applicant who intends to sell or distribute only trailers or semitrailers 
of more than 2,500 pounds unloaded weight must have a place of business in 
this State where the records required under this Article are kept. 

To obtain a license as a motor vehicle dealer, an applicant who intends to 
deal in self-propelled vehicles must have an established salesroom in this 
State, and an applicant who intends to deal in only trailers or semitrailers of 
more than 2,500 pounds unloaded weight must have a place of business in this 
State where the records required under this Article are kept. 

An applicant for a license as a manufacturer, a factory branch, a distributor, 
a distributor branch, a wholesaler, or a motor vehicle dealer must have a 
separate license for each established office, established salesroom, or other 
place of business in this State. An application for any of these licenses shall 
include a list of the applicant’s places of business in this State. 

(e) Each applicant approved by the Division for license as a motor vehicle 
dealer, manufacturer, factory branch, distributor, distributor branch, or whole- 
saler shall furnish a corporate surety bond or cash bond or fixed value 
equivalent of the bond. The amount of the bond for an applicant for a motor 
vehicle dealer’s license is fifty thousand dollars ($50,000) for one established 
salesroom of the applicant and twenty-five thousand dollars ($25,000) for each 
of the applicant’s additional established salesrooms. The amount of the bond 
for other applicants required to furnish a bond is fifty thousand dollars 
($50,000) for one place of business of the applicant and twenty-five thousand 
dollars ($25,000) for each of the applicant’s additional places of business. 

A corporate surety bond shall be approved by the Commissioner as to form 
and shall be conditioned that the obligor will faithfully conform to and abide by 
the provisions of this Article and Article 15. A cash bond or fixed value 
equivalent thereof shall be approved by the Commissioner as to form and 
terms of deposits as will secure the ultimate beneficiaries of the bond; and such 
bond shall not be available for delivery to any person contrary to the rules of 
the Commissioner. Any purchaser of a motor vehicle, including a motor vehicle 
dealer, who shall have suffered any loss or damage by the failure of any license 
holder subject to this subsection to deliver free and clear title to any vehicle 
purchased from a license holder or any other act of a license holder subject to 
this subsection that constitutes a violation of this Article or Article 15 of this 
Chapter shall have the right to institute an action to recover against the 
license holder and the surety. Every license holder against whom an action is 
instituted shall notify the Commissioner of the action within 10 days after 
served with process. A corporate surety bond shall remain in force and effect 
and may not be canceled by the surety unless the bonded person stops 
engaging in business or the person’s license is denied, suspended, or revoked 
under G.S. 20-294. That cancellation may be had only upon 30 days’ written 
notice to the Commissioner and shall not affect any liability incurred or 
accrued prior to the termination of such 30-day period. This subsection does 
not apply to a license holder who deals only in trailers having an empty weight 
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of 4,000 pounds or less. This subsection does not apply to manufacturers of, or 
dealers in, mobile or manufactured homes who furnish a corporate surety 
bond, cash bond, or fixed value equivalent thereof, pursuant to G.S. 148- 
14394951955, ©1243, se4- 1975017 16h soy LON Te C560 a 2 oi OMCs 254: 
1981, c. 952, s. 3; 1985, c. 262; 1991, c. 495, s. 1; c. 662, s. 3; 1993, c. 440, s. 3; 
1997-429, s. 1; 2001-345, s. 2; 2001-492, s. 4; 2003-254, s. 2; 2004-167, s. 9; 
2004-199, s. 59.) 


Section Set Out Twice. — The first version 
of subsection (c) set out above is effective until 


1, 2006, in subsection (c), inserted “one year 
from the date issued” following “shall expire,” 


January 1, 2006. The second version of subsec- 
tion (c) set out above is effective January 1, 
2006. 


deleted “sooner” following “unless,” and deleted 
“on June 30 of the year following the date of 
issue” following “suspended.” 


Effect of Amendments. — 
Session Laws 2004-167, s. 9, as amended by 
Session Laws 2004-199, s. 59, effective January 


ARTICLE 13. 
The Vehicle Financial Responsibility Act of 1957. 


§ 20-309. Financial responsibility prerequisite to registra- 
tion; must be maintained throughout registra- 
tion period. 


Waiver of Deadlines, Fees, and Penalties 
for Deployed Military Personnel — For 
provisions of Session Laws 2003-300, ss. 1 to 3, 


as amended by Session Laws 2004-203, s. 80, 
see Editor’s Note to G.S. 20-7. 


CASE NOTES 


Payments athorized by G.S. 20-309(e) 
are in the nature of sanctions and are thus 
subject to N.C. Const. art. IX, § 7. N.C. Sch. 


Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 


ARTICLE 16. 


Professional Housemoving. 


§ 20-364. Route changes. 


Irrespective of the route shown on the permit, an alternate route will be 
followed: 

(1) If directed by a peace officer. 

(2) If directed by a uniformed officer assigned to a weigh station to follow 
a route to a weighing device. 

(3) If the specified route is officially detoured. Should a detour be 
encountered, the driver shall check with the office issuing permit on 
eh i traveling prior to proceeding. (1977, c. 720, s. 9; 2004-124, 
s. 18. , 


Editor’s Note. — Session Laws 2004-124, s. 


j ‘Current Operations and Capital Improve- 
1.2, provides: “This act shall be known as the 


ments Appropriations Act of 2004’.” 
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Session Laws 2004-124, s.33.5isaseverabil- 2004-124, s. 18.3(d), effective July 1, 2004, 
ity clause. substituted “weigh station” for “weighing sta- 
Effect of Amendments. — Session Laws tion” in subdivision (2). 
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Chapter 22. 


Contracts Requiring Writing. 


§ 22-1. Contracts charging representative personally; 
promise to answer for debt of another. 


Legal Periodicals. — 
For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 


Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 


CASE NOTES 


III. Promise to Answer for Debt of Another. 
A. In General. 
B. Illustrative Cases. 


III. PROMISE TO ANSWER FOR DEBT 
OF ANOTHER. 


A. In General. 


What Determines Nature of Promise as 
Original or Collateral. — 

Whether a promise is an original one not 
coming within the North Carolina Statute of 
Frauds, G.S. 22-1, or a collateral one required 
by the statute to be in writing, is to be deter- 
mined from the circumstances of its making, 
the situation of the parties, and the objects to 
be accomplished; where the intent is doubtful, 
the solution usually lies in summoning the aid 
of a jury, but if there is insufficient evidence as 
a matter of law to bring the main purpose rule 
into play, the case should not be allowed to go to 
the jury under the theory of the main purpose 
rule. Watson Elec. Constr. Co. v. Summit Cos., 
LLC, 160 N.C. App. 647, 587 S.E.2d 87, 2003 
N.C. App. LEXIS 1930 (2003). 

Main Purpose Rule. — Under the main 
purpose rule, or the leading object rule, North 
Carolina has long recognized that a promise to 
pay the debt of another is outside the North 


Carolina Statute of Frauds, G.S. 22-1, and is 
enforceable if the promise is supported by an 
independent and sufficient consideration run- 
ning to the promisor; generally, if it is con- 
cluded that the promisor had the requisite 
personal, immediate, and pecuniary interest in 
the transaction in which a third party is the 
primary obligor, then the promise is said to be 
original rather than collateral and therefore 
need not be in writing to be binding. Watson 
Elec. Constr. Co. v. Summit Cos., LLC, 160 N.C. 
App. 647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 
1930 (2003). 


B. Ulustrative Cases. 


Genuine Issues of Material Fact Found. 
— Trial court erred in granting the owners’ 
summary judgment motion as to an oral guar- 
anty because there were genuine issues of ma- 
terial fact as to whether an oral guaranty was 
given and whether the main purpose rule was 
applicable, which would take the agreement 
out of the North Carolina Statute of Frauds, 
G.S. 22-1. Watson Elec. Constr. Co. v. Summit 
Cos., LLC, 160 N.C. App. 647, 587 S.E:2d 87, 
2003 N.C. App. LEXIS 1930 (2003). 


§ 22-2. Contract for sale of land; leases. 


Legal Periodicals. — 
For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 


Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 


§ 22-5. Commercial loan commitments. 


Legal Periodicals. — For article, “The Reg- 
ulation of Contractual Change: A Guide to No 


Oral Modification Clauses for North Carolina 
Lawyers,” see 81 N.C.L. Rev. 2239 (2003). 
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Chapter 22B. 
Contracts Against Public Policy. 


ARTICLE 1. 


Invalid Agreements. 


§ 22B-3. Contracts with forum selection provisions. 


CASE NOTES 


Contracts “Entered Into”. — 

Federal district court held that a forum se- 
lection clause was not contrary to North Caro- 
lina public policy as set forth in G.S. 22B-3 
because that section applied only to contracts 
entered into in North Carolina and the contract 
at issue was entered into in Massachusetts. 
Price v. Leasecomm Corp., — F. Supp. 2d —, 
2004 U.S. Dist. LEXIS 5467 (M.D.N.C. Mar. 31, 
2004). 

Forum Selection Clause Held Reason- 
able. — Forum selection clause in defendant’s 
lease was upheld where (1) there was no fraud 
involved in including the forum selection 


clause, (2) plaintiff’s travel to the selected fo- 
rum, Massachusetts, may have been inconve- 
nient, but not extraordinarily so, (3) Massachu- 
setts law would have applied, even if the matter 
were not transferred, based on North Carolina’s 
choice of law rules, and (4) the clause did not 
violate public policy; accordingly, the district 
court granted the motion to transfer. Price v. 
Leasecomm Corp., — F. Supp. 2d —, 2004 U.S. 
Dist. LEXIS 5467 (M.D.N.C. Mar. 31, 2004). 

Cited in Hickox v. R&G Group Int'l, Inc., 161 
N.C. App. 510, 588 S.E.2d 566, 2003 N.C. App. 
LEXIS 2184 (2003). 


ARTICLE 2. 
Jury Trial Waivers Unenforceable. 


§ 225-10. Contract provisions waiving jury trial unen- 


forceable. 


CASE NOTES 


Severability of Provision. — Federal dis- 
trict court held that a forum selection clause 
was not contrary to North Carolina public pol- 
icy as set forth in G.S. 22B-10 where, although 
the agreement purported to waive plaintiff’s 
right to a jury trial, even if this provision were 


unconscionable, the court would not have had 
to strike the entire forum selection clause in 
order to strike the jury waiver provision. Price 
v. Leasecomm Corp., — F. Supp. 2d —, 2004 
U.S. Dist. LEXIS 5467 (M.D.N.C. Mar. 31, 
2004). 
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Chapter 24. 


Interest. 


ARTICLE 1. 


General Provisions. 


§ 24-1. Legal rate is eight percent. 


CASE NOTES 


Industrial commission properly 
awarded interest on retroactive attendant 
care for a comatose worker pursuant to G.S. 
97-86.2, as that statute allowed for an award of 
interest pursuant to G.S. 24-1 on outstanding 
medical expenses, and the fact that the money 
was going directly to two relatives who were 
taking care of a worker in a vegetative state, 
rather than the worker himself, did not pre- 


clude the commission from awarding interest. 
Palmer v. Jackson, 161 N.C. App. 642, 590 
S.E.2d 275, 2003 N.C. App. LEXIS 2266 (2003). 

Applied in Volumetrics Med. Imaging, Inc. v. 
ATL Ultrasound, Inc., — F. Supp. 2d —, 2003 
U.S. Dist. LEXIS 11831 (M.D.N.C. July 10, 
2003). 

Cited in House v. Stone, — N.C. App. —, 594 
S.E.2d 130, 2004 N.C. App. LEXIS 507 (2004). 


§ 24-1.1E. Restrictions and limitations on high-cost home 


loans. 


North Carolina Home Protection Pilot 
Program and Loan Fund. — Session Laws 
2004-124, ss. 20A.1 (a)-(e) provides for the 


development of a North Carolina H: me Protec- 
tion Pilot Program and Loan Fund. See note at 
G.S. 122A-1. 


§ 24-5. Interest on judgments. 


Editor’s Note. — 
For explanatory notes, see the main volume. 


CASE NOTES 


IV. Prejudgment Interest. 


IV. PREJUDGMENT INTEREST. 


Recovery of Interest Under Subsection 
(b). — 

The Supreme Court of North Carolina has 
held that prejudgment interest up to the 
amount of a carrier’s liability limit is part of 
compensatory damages for which an 
underinsured motorist carrier is liable. Austin 
v. Midgett, 159 N.C. App. 416, 583 S.E.2d 405, 
2003 N.C. App. LEXIS 1537 (2003). 


Treble Damages. — 

Plaintiff whose damages were trebled pursu- 
ant to G.S. 75-16 of the North Carolina Unfair 
and Deceptive Trade Practices Act was 
awarded prejudgment interest on the amount 
of compensatory damages, $106.25 million, and 
postjudgment interest on the trebled amount, 
$318.75 million. Volumetrics Med. Imaging, 
Inc. v. ATL Ultrasound, Inc., — F. Supp. 2d —, 
2003 U.S. Dist. LEXIS 11831 (M.D.N.C. July 
10, 2003). 
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§24-10.1 


§ 24-9. Loans exempt from rate and fee limitations. 


CASE NOTES 


North Carolina’s usury statute, G.S. 24- 
10.1, did not apply to business loans be- 
tween corporations, and there was no basis 
for a bankruptcy trustee’s contention to treat 
the loan transaction at issue as an individual 


§ 24-10.1. Late fees. 


transaction where the loan was clearly made to 
a limited liability company. Whitaker v. Mortg. 
Miracles, Inc. (In re Summit Place, LLC), 298 
Bankr. 62, 2002 Bankr. LEXIS 1774 (Bankr. 
W.D.N.C. 2002). 


CASE NOTES 


North Carolina’s usury statute, G.S. 24- 
10.1, did not apply to business loans be- 
tween corporations, and there was no basis 
for a bankruptcy trustee’s contention to treat 
the loan transaction at issue as an individual 


transaction where the loan was clearly made to 
a limited lability company. Whitaker v. Mortg. 
Miracles, Inc. (In re Summit Place, LLC), 298 
Bankr. 62, 2002 Bankr. LEXIS 1774 (Bankr. 
W.D.N.C. 2002). 
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Chapter 25. 
Uniform Commercial Code. 
Article 1. Article 6. 
General Provisions. Bulk Transfers. 
Part 1. Short Title, Construction, 
Application and Subject Sec. 
Matter of the 25-6-101 through 25-6-105. [Repealed]. 
Act. 25-6-107 through 25-6-111. [Repealed]. 


Sec. 

25-1-105. Territorial application of the act; 
parties’ power to choose applicable 
law. 


Article 2. 
Sales. 


Part 4. Title, Creditors and Good Faith 
Purchasers. 


25-2-403. Power to transfer; good faith pur- 
chase of goods; “entrusting.” 


ARTICLE 1. 


General Provisions. 
PART 1. 


SHorT TITLE, CONSTRUCTION, APPLICATION AND SUBJECT MATTER OF THE 
Act. 


§ 25-1-105. Territorial application of the act; parties’ 
power to choose applicable law. 


(1) Except as provided hereafter in this section, when a transaction bears a 
reasonable relation to this State and also to another state or nation the parties 
may agree that the law either of this State or of such other state or nation shall 
govern their rights and duties. Failing such agreement this chapter applies to 
transactions bearing an appropriate relation to this State. 

(2) Where one of the following provisions of this Chapter specifies the 
applicable law, that provision governs and a contrary agreement is effective 
only iS ne extent permitted by the law (including the conflict of laws rules) so 
specified: 

Rights of creditors against sold goods. (G.S. 25-2-402). 

Applicability of the article on bank deposits and collections. (G.S. 25-4-102). 

Governing law in the article on Funds Transfers. (G.S. 25-4A-507). 

Letters of Credit. (G.S. 25-5-116). 

Applicability of the article on investment securities. (G.S. 25-8-110). 

Law governing perfection, the effect of perfection or nonperfection, and the 
priority of security interests and agricultural liens. (G.S. 25-9-301 through 
G.S. 25-9-307). (1965, c. 700, s. 1; 1975, c. 862, s. 1; 1993, c. 157, s. 2; 1997-181, 
s. 17; 1999-73, s. 2; 2000-169, s. 3; 2004-190, s. 2.) 
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Effect of Amendments. — Session Laws 
2004-190, s. 2, effective January 1, 2005, de- 
leted “Bulk transfers subject to the article on 
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bulk transfers. (G.S. 25-6-102).” following “Let- 
ters of Credit” in subdivision (2). 


PART 2. 


GENERAL DEFINITIONS AND PRINCIPLES OF INTERPRETATION. 


§ 25-1-201. General definitions. 


CASE NOTES 


“Conspicuousness”. — 

Forum selection clause was conspicuous 
where, although the font used in the forum 
selection clause could have been made larger, 
the forum selection language was found in two 
places on the front page of an agreement, both 
times in bold print and underlined. Price v. 
Leasecomm Corp., — F. Supp. 2d —, 2004 U.S. 
Dist. LEXIS 5467 (M.D.N.C. Mar. 31, 2004). 

“Money”. — Debtors’ interest in unearned 
portion of a retainer paid to a law firm was a 
general intangible and as such, a creditor with 


a properly perfected security interest had a lien 
on the balance of the retainer fund; in reaching 
its determination that the retainer was a gen- 
eral intangible, the bankruptcy court reasoned 
that the debtors’ interest in the retainer was 
neither a deposit account (because the law firm 
was not a bank or financial institution) or 
“money” (because the debtors had only the right 
to receive a refund on the unearned portion of 
the retainer fund). In re E-Z Serve Convenience 
Stores, Inc., 299 Bankr. 126, 2003 Bankr. 
LEXIS 1358 (Bankr. M.D.N.C. 2003). 


§ 25-1-203. Obligation of good faith. 


CASE NOTES 


Course of Dealing Modifying Contract 
Term. — In a manufacturer’s action against a 
seller and individuals, alleging the breach of 
contract and other claims, the seller’s evidence 
of the parties’ dealings under a prior contract 
and their subsequent dealings under the con- 


tract at issue indicated a course of dealing as 
contemplated in G.S. 25-1-203(1) that could 
have modified the term “product” in the con- 
tract. Interstate Narrow Fabrics, Inc. v. Cen- 
tury USA, Inc., 218 FR.D:. 455, 2003 U.S, Dist. 
LEXIS 18227 (M.D.N.C. 2003). 


§ 25-1-205. Course of dealing and usage of trade. 


CASE NOTES 


Express Contract Definition Prevailed. 
— In a manufacturer’s action against a seller 
and individuals, alleging the breach of contract 
and other claims, although the course of deal- 
ing between the parties as to the type of prod- 
ucts covered by the agreement indicated a nar- 
rower definition of “product” than that asserted 
by the manufacturer, under G.S. 25-1-205(4) 
the express definition in the contract prevailed 
because it was different from that suggested by 
the parties’ course of dealing and it would have 
been unreasonable to construe the two consis- 
tently; however, while the course of perfor- 


mance could not be interpreted to change the 
express definition of “product” in the agree- 
ment, a reasonable jury could have found that 
the seller provided sufficient evidence that the 
course of performance acted as a modification of 
the express definition, creating a genuine issue 
of material fact in the resolution of the parties’ 
disputes under the agreement and precluding 
the grant of either the seller’s or the manufac- 
turer’s motion for summary judgment. Inter- 
state Narrow Fabrics, Inc. v. Century USA, 
Ing, 218 ERD. 455, 2003 US. Dist. LEXIS 
18227 (M.D.N.C. 2003). 
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§25-2-201 


2004 INTERIM SUPPLEMENT 


§25-2-209 


ARTICLE 2. 
Sales. 


PART 2. 


ForM, FORMATION AND READJUSTMENT OF CONTRACT. 


§ 25-2-201. Formal requirements; statute of frauds. 


Legal Periodicals. — 
For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 


Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 


§ 25-2-208. Course of performance or practical construc- 


tion. 


CASE NOTES 


Course of Dealing Considered to Deter- 
mine Contract Term. — In a manufacturer’s 
action against a seller and individuals, alleging 
the breach of contract and other claims, under 
G.S. 25-2-208(1), the parties’ relevant courses 
of dealing and performance had to be consid- 
ered in determining the meaning of “product” at 
issue in the subject contract. Interstate Narrow 
Fabrics, Inc. v. Century USA, Inc., 218 F.R.D. 
455, 2003 U.S. Dist. LEXIS: 18227 (M.D.N.C. 
2003). 

But Express Contract Definition Pre- 
vailed Over Course of Dealing. — In a 
manufacturer’s action against a seller and in- 
dividuals, alleging the breach of contract and 
other claims, although the course of dealing 
between the parties as to the type of products 
covered by the agreement indicated a narrower 
definition of “product” than that asserted by the 


manufacturer, under G.S. 25-2-208(2) the ex- 
press definition in the contract prevailed be- 
cause it was different from that suggested by 
the parties’ course of dealing and it would have 
been unreasonable to construe the two consis- 
tently. Interstate Narrow Fabrics, Inc. v. Cen- 
tury USA, Inc., 218 F.R.D. 455, 2003 U.S. Dist. 
LEXIS 18227 (M.D.N.C. 2003). 

Creditor’s Letter Served As An Offer to 
Modify. — Evidence presented supported the 
conclusion that the letter sent by the creditor to 
the debtor served as an offer to modify the 
monthly payment term to $155 month and the 
debtor accepted by performance of tendering 
payment as requested, G.S. 25-2-209 and GS. 
25-2-208; the payments are relevant evidence 
to show a modification of the contract. In re 
McClamrock, — Bankr. —, 2003 Bankr. LEXIS 
1781 (Bankr. M.D.N.C. July 21, 2003). 


§ 25-2-209. Modification, rescission and waiver. 


Legal Periodicals. — 
For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 


Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 


CASE NOTES 


Creditor’s Letter Served As An Offer to 
Modify. — Evidence presented supported the 
conclusion that the letter sent by the creditor to 
the debtor served as an offer to modify the 
monthly payment term to $155 month and the 
debtor accepted by performance of tendering 


payment as requested, G.S. 25-2-209 and G.S. 
25-2-208; the payments are relevant evidence 
to show a modification of the contract. In re 
McClamrock, — Bankr. —, 2003 Bankr. LEXIS 
1781 (Bankr. M.D.N.C. July 21, 2003). 
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§25-2-314 UNIFORM COMMERCIAL CODE §25-2-403 


PART 3. 
GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT. 


§ 25-2-314. PE eG warranty: Merchantability; usage of 
trade. 


Legal Periodicals. — lytical Review Presenting Some Options,” 25 
For article, “Products Liability — Emerging Campbell L. Rev. 1 (2002). 
Consensus and Persisting Problems: An Ana- 


§ 25-2-318. Third party beneficiaries of warranties ex- 
press or implied. 


Legal Periodicals. — lytical Review Presenting Some Options,” 25 
For article, “Products Liability — Emerging Campbell L. Rev. 1 (2002). 
Consensus and Persisting Problems: An Ana- 


PART 4. 
TITLE, CREDITORS AND Goop FarrH PURCHASERS. 


§ 25-2-403. Power to transfer; good faith purchase of 
goods; “entrusting.” 


(1) A purchaser of goods acquires all title which his transferor had or had 
power to transfer except that a purchaser of a limited interest acquires rights 
only to the extent of the interest purchased. A person with voidable title has 
power to transfer a good title to a good faith purchaser for value. When goods 
have been delivered under a transaction of purchase the purchaser has such 
power even though 

(a) the transferor was deceived as to the identity of the purchaser, or 

(b) the delivery was in exchange for a check which is later dishonored, or 

(c) it was agreed that the transaction was to be a “cash sale,” or 

(d) the delivery was procured through fraud punishable as larcenous 
under the criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals in goods 
of that kind gives him power to transfer all rights of the entruster to a buyer 
in ordinary course of business. 

(3) “Entrusting” includes any delivery and any acquiescence in retention of 
possession regardless of any condition expressed between the parties to the 
delivery or acquiescence and regardless of whether the procurement of the 
entrusting or the possessor’s disposition of the goods have been such as to be 
larcenous under the criminal law. 

(4) The rights of other purchasers of goods and of lien creditors are governed 
by the articles on secured transactions (article 9) and documents of title (article 
aio... 700. 6s. 1: 2004-190, si-3)) 


Effect of Amendments. — Session Laws _leted “bulk transfers (article 6)” following “(ar- 
2004-190, s. 3, effective January 1, 2005, de- ticle 9)” in subdivision (4). 
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§25-2-607 


2004 INTERIM SUPPLEMENT 


§25-2A-108 


PART 6. 


BREACH, REPUDIATION AND EXCUSE. 


§ 25-2-607. Effect of acceptance; notice of breach; burden 
of establishing breach after acceptance; notice 
of claim or litigation to person answerable 


over. 


CASE NOTES 


Security Interest. — Bankruptcy court con- 
cluded that the claimant’s motion for summary 
judgment, made pursuant to Fed. R. Civ. P. 56; 
Fed. R. Bankr. P. 7056, should be granted based 
upon the undisputed facts of record and that 
the debtor’s motion for summary judgment 
should be denied; the court found that the 
claimant was entitled to invoke the equitable 


doctrine of recoupment after the court found 
that the evidence failed to establish a security 
interest in the showroom furniture in issue in 
favor of the claimant, as the claimant asserted 
pursuant to G.S. 25-2-607 and G.S. 25-2-711. In 
re Lincoln-Gerard USA, Inc., — Bankr. —, 2002 
Bankr. LEXIS 1753 (Bankr. M.D.N.C. July 18, 
2002). 


PART: 


REMEDIES. 


§ 25-2-711. Buyer’s remedies in general; buyer’s security 
interest in rejected goods. 


CASE NOTES 


Failure to Establish Security Interest. — 
Bankruptcy court concluded that the claimant’s 
motion for summary judgment, made pursuant 
to Fed. R. Civ. P. 56; Fed. R. Bankr. P. 7056, 
should be granted based upon the undisputed 
facts of record and that the debtor’s motion for 
summary judgment should be denied; the court 
found that the claimant was entitled to invoke 


the equitable doctrine of recoupment after the 
court found that the evidence failed to establish 
a security interest in the showroom furniture in 
issue in favor of the claimant, as the claimant 
asserted pursuant to G.S. 25-2-607 and G.S. 
25-2-711. In re Lincoln-Gerard USA, Inc., — 
Bankr. —, 2002 Bankr. LEXIS 1753 (Bankr. 
M.D.N.C. July 18, 2002). 


ARTICLE 2A. 


Leases. 


RAK Tal) 


GENERAL PROVISIONS. 


§ 25-2A-108. Unconscionability. 


CASE NOTES 


Forum Selection Clause. — Federal dis- 
trict court held that a forum selection clause 


was not contrary to North Carolina public pol- 
icy as set forth in G.S. 22B-3 because that 
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§25-2A-201 


section applied only to contracts entered into in 
North Carolina and the contract at issue was 
entered into in Massachusetts. Price  v. 
Leasecomm Corp., — F. Supp. 2d —, 2004 U.S. 
Dist. LEXIS 5467 (M.D.N.C. Mar. 31, 2004). 
Federal district court held that a forum se- 
lection clause was not contrary to North Caro- 
lina public policy as set forth in G.S. 22B-10 
where, although the agreement purported to 
waive plaintiff’s right to a jury trial, even if this 
provision were unconscionable, the court would 
not have had to strike the entire forum selec- 


UNIFORM COMMERCIAL CODE 


§25-3-406 


tion clause in order to strike the jury waiver 
provision. Price y. Leasecomm Corp., — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 5467 
(M.D.N.C. Mar. 31, 2004). 

Forum selection clause was conspicuous 
where, although the font used in the forum 
selection clause could have been made larger, 
the forum selection language was found in two 
places on the front page of an agreement, both 
times in bold print and underlined. Price v. 
Leasecomm Corp., — F. Supp. 2d —, 2004 U.S. 
Dist. LEXIS 5467 (M.D.N.C. Mar. 31, 2004). 


leva ng [oe 


FORMATION AND CONSTRUCTION OF LEASE CONTRACT. 


§ 25-2A-201. Statute of frauds. 


Legal Periodicals. — For article, “The Reg- 
ulation of Contractual Change: A Guide to No 


Oral Modification Clauses for North Carolina 
Lawyers,” see 81 N.C.L. Rev. 2239 (2003). 


ARTICLE 3. 


Negotiable Instruments. 


ee 


GENERAL PROVISIONS AND DEFINITIONS. 


§ 25-3-103. Definitions. 


CASE NOTES 


Good Faith. — Presenting bank was not 
entitled to assert a lack of good faith defense to 
breach of warranty claims brought against it by 
a paying bank with respect to an altered check; 
the paying bank’s failure to investigate after 
payment of the check was irrelevant to its good 


faith in paying the check, and the failure of the 
bank’s processing procedures to detect the al- 
teration did not amount to dishonesty or unfair 
dealing. Wachovia Bank, N.A. v. FRB, 338 F.3d 
318, 2003 U.S. App. LEXIS 15014 (4th Cir. 
2003). 


PART 4. 
LIABILITY OF PARTIES. 


§ 25-3-406. Negligence contributing to forged signature or 
alteration of instrument. 


CASE NOTES 


I. General Consideration. 
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§25-4-103 


I. GENERAL CONSIDERATION. 


Cause of Action. — G.S. 25-3-406 provides 
for a defense but does not expressly create a 
cause of action. Wachovia Bank, N.A. v. FRB, 
338 F.3d 318, 2003 U.S. App. LEXIS 15014 (4th 
Cir. 2003). 

Did Not Establish Failure to Exercise 
Ordinary Care. — Presenting bank failed to 
establish a check drawer’s failure to exercise 
ordinary care as a defense to breach of war- 


2004 INTERIM SUPPLEMENT 


§25-4-105 


ranty claims brought against the presenting 
bank by a paying bank with respect to an 
altered check; the check drawer’s failure to 
take certain precautions, such as using elec- 
tronic funds transfer instead of mailing a 
check, did not amount to a failure of ordinary 
care that substantially contributed to the alter- 
ation. Wachovia Bank, N.A. v. FRB, 338 F.3d 
318, 2003 U.S. App. LEXIS 15014 (4th Cir. 
2003). 


ARTICLE 4. 
Bank Deposits and Collections. 


PART 1. 


GENERAL PROVISIONS AND DEFINITIONS. 


§ 25-4-103. Variation by agreement; measure of damages; 
action constituting ordinary care. 


CASE NOTES 


Bank Cannot Disclaim Failure To Use 
Ordinary Care. — Where the Chapter 7 
trustee alleged a check kiting scheme in a 
breach of contract claim against the debtor’s 
bank, whereby a secured creditor wire trans- 
ferred funds into the debtor’s operating account 
based on the debtor’s deposits into the blocked 
account that was daily swept by the secured 
creditor, and the debtor then issued “on us” 
checks from the operating account and depos- 


§ 25-4-105. “Bank”; 


“depositary bank”; 


ited them into the blocked account, and the 
bank had extended provisional credit on the 
blocked account, under G.S. 25-4-103, a bank 
cannot absolve itself of liability for its own 
failure to exercise ordinary care or its lack of 
good faith and thus, the bank was denied sum- 
mary judgment on the breach of contract claim. 
Moseley v. Arth (In re Vendsouth, Inc.), — 
Bankr. —, 2003 Bankr. LEXIS 1437 (Bankr. 
MCDN.C. Oct: 9, 2003)! 


“intermediary 


bank”; “collecting bank”; “payor bank”; “pre- 


senting bank”. 


CASE NOTES 


Status of Bank As “Collecting Bank” vs 
“Payor Bank”. — Where the Chapter 7 
trustee alleged a check kiting scheme in a 
preferential transfer complaint whereby a se- 
cured creditor wire transferred funds into the 
debtor’s operating account based on the debt- 
or’s deposits into the blocked account that was 
daily swept by the secured creditor, and the 
debtor then issued “on us” checks from the 
operating account and deposited them into the 
blocked account, and the bank had extended 
provisional credit on the blocked account, un- 
der the provisional credit provisions of G.S. 
25-4-201 and G.S. 25-4-212, for purposes of 11 
U.S.C.S. § 547(b)(2), the bank was owed an 


4 


“antecedent debt” when the wire transfer into 
the operating account was made, and under 
G.S. 25-4-105, the bank was not both a “collect- 
ing bank” and a “payor bank,” although the 
checks were deposited into the blocked account 
at two branches, but the accounts were housed 
at another branch, and the bank had no claim 
of a security interest under G.S. 25-4-208, be- 
cause G.S. 25-4-106 did not provide for individ- 
ual branches of a bank to be treated as separate 
banks for all purposes, and warranties by one 
branch to another branch under G.S. 25-4-207 
and G.S. 25-4-208 (each considered as a sepa- 
rate bank), did not make sense. Moseley v. Arth 
(In re Vendsouth, Inc.), — Bankr. —, 2003 


6 


§25-4-106 


Bankr. LEXIS 1437 (Bankr. M.D.N.C. Oct. 9, 
2003). 


UNIFORM COMMERCIAL CODE 


§25-4-201 


§ 25-4-106. Separate office of a bank. 


CASE NOTES 


Separate Status As “Collecting Bank” vs 
“Payor Bank” Not Available. — Where the 
Chapter 7 trustee alleged a check kiting 
scheme in a preferential transfer complaint 
whereby a secured creditor wire transferred 
funds into the debtor’s operating account based 
on the debtor’s deposits into the blocked ac- 
count that was daily swept by the secured 
creditor, and the debtor then issued “on us” 
checks from the operating account and depos- 
ited them into the blocked account, and the 
bank had extended provisional credit on the 
blocked account, under the provisional credit 
provisions of G.S. 25-4-201 and G.S. 25-4-212, 
for purposes of 11 U.S.C.S. § 547(b)(2), the 
bank was owed an “antecedent debt” when the 
wire transfer into the operating account was 
made, and under G.S. 25-4-105, the bank was 
not both a “collecting bank” and a “payor bank,” 
although the checks were deposited into the 
blocked account at two branches, but the ac- 
counts were housed at another branch, and the 


bank had no claim of a security interest under 
G.S. 25-4-208, because G.S. 25-4-106 did not 
provide for individual branches of a bank to be 
treated as separate banks for all purposes, and 
warranties by one branch to another branch 
under G.S. 25-4-207 and G.S. 25-4-208 (each 
considered as a separate bank), did not make 
sense. Moseley v. Arth (In re Vendsouth, Inc.), 
— Bankr. —, 2003 Bankr. LEXIS 1437 (Bankr. 
NEDINIGS @ct..9, 2003): 

Statute Provided No Guidance As to 
Whether Branch Banks Were Separate En- 
tities in Attachment Proceedings. — In 
holding that North Carolina courts would adopt 
the separate entity rule, while G.S. 25-4-106 
made clear that bank branches might some- 
times have been considered a single entity, it 
provided no guidance as to whether that was 
the case in attachment proceedings. Sara Lee 
Corp. v. Gregg, — F. Supp. 2d —, 2003 U.S. 
Dist. LEXIS 23479 (M.D.N.C. Dec. 18, 2003). 


PART 2. 


COLLECTION OF ITEMS: DEPOSITARY AND COLLECTING BANKS. 


§ 25-4-201. Status of collecting bank as agent and provi- 
sional status of credits; applicability of Article; 
item indorsed “pay any bank”. 


CASE NOTES 


When a Debt Obligation Is Created. — 
Where the Chapter 7 trustee alleged a check 
kiting scheme in a preferential transfer com- 
plaint whereby a secured creditor wire trans- 
ferred funds into the debtor’s operating account 
based on the debtor’s deposits into the blocked 
account that was daily swept by the secured 
creditor, and the debtor then issued “on us” 
checks from the operating account and depos- 
ited them into the blocked account, and the 
bank had extended provisional credit on the 
blocked account, under the provisional credit 
provisions of G.S. 25-4-201 and G.S. 25-4-212, 
for purposes of 11 U.S.C.S. § 547(b)(2), the 
bank was owed an “antecedent debt” when the 
wire transfer into the operating account was 


made, and under G.S. 25-4-105, the bank was 
not both a “collecting bank” and a “payor bank,” 
although the checks were deposited into the 
blocked account at two branches, but the ac- 
counts were housed at another branch, and the 
bank had no claim of a security interest under 
G.S. 25-4-208, because G.S.25-4-106 did not 
provide for individual branches of a bank to be 
treated as separate banks for all purposes, and 
warranties by one branch to another branch 
under G.S. 25-4-207 and G.S. 25-4-208 (each 
considered as a separate bank), did not make 
sense. Moseley v. Arth (In re Vendsouth, Inc.), 
=~ Bankr«—— 2003-Bankr LEXIS 1437 (Bankr. 
M.D.N.C. Oct. 9, 2003). 
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2004 INTERIM SUPPLEMENT 


§25-4-208 


§ 25-4-207. Transfer warranties. 


CASE NOTES 


No Warranties Between Branches. — 
Where the Chapter 7 trustee alleged a check 
kiting scheme in a preferential transfer com- 
plaint whereby a secured creditor wire trans- 
ferred funds into the debtor’s operating account 
based on the debtor’s deposits into the blocked 
account that was daily swept by the secured 
creditor, and the debtor then issued “on us” 
checks from the operating account and depos- 
ited them into the blocked account, and the 
bank had extended provisional credit on the 
blocked account, under the provisional credit 
provisions of G.S. 25-4-201 and G.S. 25-4-212, 
for purposes of 11 U.S.C.S. § 547(b)(2), the 
bank was owed an “antecedent debt” when the 
wire transfer into the operating account was 


made, and under G.S. 25-4-105, the bank was 
not both a “collecting bank” and a “payor bank,” 
although the checks were deposited into the 
blocked account at two branches, but the ac- 
counts were housed at another branch, and the 
bank had no claim of a security interest under 
G.S. 25-4-208, because G.S. 25-4-106 did not 
provide for individual branches of a bank to be 
treated as separate banks for all purposes, and 
warranties by one branch to another branch 
under G.S. 25-4-207 and G.S. 25-4-208 (each 
considered as a separate bank), did not make 
sense. Moseley v. Arth (In re Vendsouth, Inc.), 
— Bankr. —, 2003 Bankr. LEXIS 1437 (Bankr. 
M.D.N.C. Oct. 9, 2003). 


§ 25-4-207.1. Presentment warranties. 


CASE NOTES 


Breach of Warranty. — Summary judg- 
ment was properly granted in favor of a paying 
bank on its breach of warranty claims against a 
presenting bank with respect to an altered 
check; the paying bank’s failure to investigate 
after payment of the check was irrelevant to its 
good faith in paying the check, the failure of the 
bank’s processing procedures to detect the al- 


teration did not amount to dishonesty or unfair 
dealing, and the check drawer’s failure to take 
certain precautions did not amount to a failure 
of ordinary care that substantially contributed 
to the alteration. Wachovia Bank, N.A. v. FRB, 
338 F.3d 318, 2003 U.S. App. LEXIS 15014 (4th 
Cir. 2003). 


§ 25-4-208. Security interest of collecting bank in items, 
accompanying documents and proceeds. 


CASE NOTES 


Status of Bank As “Collecting Bank” vs 
“Payor Bank”. — Where the Chapter 7 
trustee alleged a check kiting scheme in a 
preferential transfer complaint whereby a se- 
cured creditor wire transferred funds into the 
debtor’s operating account based on the debt- 
or’s deposits into the blocked account that was 
daily swept by the secured creditor, and the 
debtor then issued “on us” checks from the 
operating account and deposited them into the 
blocked account, and the bank had extended 
provisional credit on the blocked account, un- 
der the provisional credit provisions of G.S. 
25-4-201 and G.S. 25-4-212, for purposes of 11 
U.S.C.S. § 547(b)(2), the bank was owed an 
“antecedent debt” when the wire transfer into 


the operating account was made, and under 
G.S. 25-4-105, the bank was not both a “collect- 
ing bank” and a “payor bank,” although the 
checks were deposited into the blocked account 
at two branches, but the accounts were housed 
at another branch, and the bank had no claim 
of a security interest under G.S. 25-4-208, be- 
cause G.S. 25-4-106 did not provide for individ- 
ual branches of a bank to be treated as separate 
banks for all purposes, and warranties by one 
branch to another branch under G.S. 25-4-207 
and G.S. 25-4-208 (each considered as a sepa- 
rate bank), did not make sense. Moseley v. Arth 
(In re Vendsouth, Inc.), — Bankr. —, 2003 
Bankr. LEXIS 1437 (Bankr. M.D.N.C. Oct. 9, 
2003). 
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UNIFORM COMMERCIAL CODE 


§25-9-101 


§ 25-4-212. Right of charge-back or refund; liability of 
collecting bank; return of item. 


CASE NOTES 


When a Debt Obligation Is Created. — 
Where the Chapter 7 trustee alleged a check 
kiting scheme in a preferential transfer com- 
plaint whereby a secured creditor wire trans- 
ferred funds into the debtor’s operating account 
based on the debtor’s deposits into the blocked 
account that was daily swept by the secured 
creditor, and the debtor then issued “on us” 
checks from the operating account and depos- 
ited them into the blocked account, and the 
bank had extended provisional credit on the 
blocked account, under the provisional credit 
provisions of G.S. 25-4-201 and G.S. 25-4-212, 
for purposes of 11 U.S.C.S. § 547(b)(2), the 
bank was owed an “antecedent debt” when the 
wire transfer into the operating account was 


made, and under G.S. 25-4-105, the bank was 
not both a “collecting bank” and a “payor bank,” 
although the checks were deposited into the 
blocked account at two branches, but the ac- 
counts were housed at another branch, and the 
bank had no claim of a security interest under 
G.S. 25-4-208, because G.S. 25-4-106 did not 
provide for individual branches of a bank to be 
treated as separate banks for all purposes, and 
warranties by one branch to another branch 
under G.S. 25-4-207 and G.S. 25-4-208 (each 
considered as a separate bank), did not make 
sense. Moseley v. Arth (In re Vendsouth, Inc.), 
— Bankr. —, 2003 Bankr. LEXIS 1437 (Bankr. 
VEDIN.C. Oct; 9, 2003); 


ARTICLE 6. 
Bulk Transfers. 


§§ 25-6-101 through 25-6-105: Repealed by Session Laws 2004-190, s. 
1, effective January 1, 2005. 


Editor’s Note. — Session Laws 2004-190, s, 
6, provides that rights and obligations arising 
under Article 6 of Chapter 25 of the General 


§§ 25-6-107 through 25-6-111: 


1, effective January 1, 


Editor’s Note. — Session Laws 2004-190, s, 
6, provides that rights and obligations arising 
under Article 6 of Chapter 25 of the General 


Statutes and former G.S. 25-9-111 before Jan- 
uary 1, 2005, remain valid and may be enforced 
as though those statutes had not been repealed. 


Repealed by Session Laws 2004-190, s. 
2005. 


Statutes and former G.S. 25-9-111 before Jan- 
uary 1, 2005, remain valid and may be enforced 
as though those statutes had not been repealed. 


ARTICLE 9. 


Secured Transactions. 


PART 1. 
GENERAL PROVISIONS. 


SUBPART 1. Short Title, Definitions, and General Concepts. 


§ 25-9-101. Short title. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 


the Official Comment appearing in the main 
volume. 
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1. Source. This article supersedes former 
Uniform Commercial Code (UCC) article 9. As 
did its predecessor, it provides a comprehensive 
scheme for the regulation of security interests 
in personal property and fixtures. For the most 
part this article follows the general approach 
and retains much of the terminology of former 
article 9. In addition to describing many as- 
pects of the operation and interpretation of this 
article, these comments explain the material 
changes that this article makes to former arti- 
cle 9. Former article 9 superseded the wide 
variety of pre-UCC security devices. Unlike the 
comments to former article 9, however, these 
comments dwell very little on the pre-UCC 
state of the law. For that reason, the comments 
to former article 9 will remain of substantial 
historical value and interest. They also will 
remain useful in understanding the back- 
ground and general conceptual approach of this 
article. 

Citations to “Bankruptcy Code section 
___—-” in these comments are to Title 11 
of the United States Code as in effect on De- 
cember 31, 1998. 

2. Background and History. In 1990, the 
Permanent Editorial Board for the UCC with 
the support of its sponsors, The American Law 
Institute and the National Conference of Com- 
missioners on Uniform State Laws, established 
a committee to study article 9 of the UCC. The 
study committee issued its report as of Decem- 
ber 1, 1992, recommending the creation of a 
drafting committee for the revision of article 9 
and also recommending numerous specific 
changes to article 9. Organized in 19938, a 
drafting committee met fifteen times from 1993 
to 1998. This article was approved by its spon- 
sors in 1998. 

3. Reorganization and Renumbering; 
Captions; Style. This article reflects a sub- 
stantial reorganization of former article 9 and 
renumbering of most sections. New part 4 deals 
with several aspects of third-party rights and 
duties that are unrelated to perfection and 
priority. Some of these were covered by part 3 of 
former article 9. Part 5 deals with filing (cov- 
ered by former part 4) and part 6 deals with 
default and enforcement (covered by former 
part 5). Appendix I contains conforming revi- 
sions to other articles of the UCC, and Appen- 
dix II contains model provisions for production- 
money priority. 

This article also includes headings for the 
subsections as an aid to readers. Unlike section 
captions, which are part of the UCC, see section 
1-109, subsection headings are not a part of the 
official text itself and have not been approved 
by the sponsors. Each jurisdiction in which this 
article is introduced may consider whether to 
adopt the headings as a part of the statute and 
whether to adopt a provision clarifying the 
effect, if any, to be given to the headings. This 
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article also has been conformed to current style 
conventions. 

4. Summary of Revisions. Following is a 
brief summary of some of the more significant 
revisions of article 9 that are included in this 
article. 

a. Scope of Article 9. This article expands 
the scope of article 9 in several respects. 

Deposit accounts. Section 9-109 includes 
within this article’s scope deposit accounts as 
original collateral, except in consumer transac- 
tions. Former article 9 dealt with deposit ac- 
counts only as proceeds of other collateral. 

Sales of payment intangibles and promissory 
notes. Section 9-109 also includes within the 
scope of this article most sales of “payment 
intangibles” (defined in section 9-102 as general 
intangibles under which an account debtor’s 
principal obligation is monetary) and “promis- 
sory notes” (also defined in section 9-102). 
Former article 9 included sales of accounts and 
chattel paper, but not sales of payment intan- 
gibles or promissory notes. In its inclusion of 
sales of payment intangibles and promissory 
notes, this article continues the drafting con- 
vention found in former article 9; it provides 
that the sale of accounts, chattel paper, pay- 
ment intangibles, or promissory notes creates a 
“security interest.” The definition of “account” 
in section 9-102 also has been expanded to 
include various rights to payment that were 
general intangibles under former article 9. 

Health-care-insurance receivables. Section 
9-109 narrows article 9’s exclusion of transfers 
of interests in insurance policies by carving out 
of the exclusion “health-care-insurance receiv- 
ables” (defined in section 9-102). A health-care- 
insurance receivable is included within the 
definition of “account” in section 9-102. 

Nonpossessory statutory agricultural liens. 
Section 9-109 also brings nonpossessory statu- 
tory agricultural hens within the scope of arti- 
cle 9. 

Consignments. Section 9-109 provides that 
“true” consignments—bailments for the pur- 
pose of sale by the bailee—are security inter- 
ests covered by article 9, with certain excep- 
tions. See section 9-102 (defining 
“consignment”). Currently, many consignments 
are subject to article 9’s filing requirements by 
operation of former section 2-326. 

Supporting obligations and property securing 
rights to payment. This article also addresses 
explicitly (i) obligations, such as guaranties and 
letters of credit, that support payment or per- 
formance of collateral such as accounts, chattel 
paper, and payment intangibles, and (ii) any 
property (including real property) that secures 
a right to payment or performance that is 
subject to an article 9 security interest. See 
sections 9-203, 9-308. 

Commercial tort claims. Section 9-109 ex- 
pands the scope of article 9 to include the 
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assignment of commercial tort claims by nar- 
rowing the exclusion of tort claims generally. 
However, this article continues to exclude tort 
claims for bodily injury and other nonbusiness 
tort claims of a natural person. See section 
9-102 (defining “commercial tort claim”). 

Transfers by states and governmental units of 
states. Section 9-109 narrows the exclusion of 
transfers by states and their governmental 
units. It excludes only transfers covered by 
another statute (other than a statute generally 
applicable to security interests) to the extent 
the statute governs the creation, perfection, 
priority, or enforcement of security interests. 

Nonassignable general intangibles, promis- 
sory notes, health-care-insurance receivables, 
and letter-of-credit rights. This article enables a 
security interest to attach to letter-of-credit 
rights, health-care-insurance receivables, 
promissory notes, and general intangibles, in- 
cluding contracts, permits, licenses, and fran- 
chises, notwithstanding a contractual or statu- 
tory prohibition against or limitation on 
assignment. This article explicitly protects 
third parties against any adverse effect of the 
creation or attempted enforcement of the secu- 
rity interest. See sections 9-408 and 9-409. 

Subject to sections 9-408 and 9-409 and two 
other exceptions (sections 9-406, concerning 
accounts, chattel paper, and payment intangi- 
bles, and 9-407, concerning interests in leased 
goods), section 9-401 establishes a baseline rule 
that the inclusion of transactions and collateral 
within the scope of article 9 has no effect on 
nonarticle 9 law dealing with the alienability or 
inalienability of property. For example, if a 
commercial tort claim is nonassignable under 
other applicable law, the fact that a security 
interest in the claim is within the scope of 
article 9 does not override the other applicable 
law’s effective prohibition of assignment. 

b. Duties of Secured Party. This article 
provides for expanded duties of secured parties. 

Release of control. Section 9-208 imposes 
upon a secured party having control of a deposit 
account, investment property, or a letter-of- 
credit right the duty to release control when 
there is no secured obligation and no commit- 
ment to give value. Section 9-209 contains 
analogous provisions when an account debtor 
has been notified to pay a secured party. 

Information. Section 9-210 expands a se- 
cured party’s duties to provide the debtor with 
information concerning collateral and the obli- 
gations that it secures. 

Default and enforcement. Part 6 also includes 
some additional duties of secured parties in 
connection with default and enforcement. See, 
e.g., section 9-616 (duty to explain calculation 
of deficiency or surplus in a consumer-goods 
transaction). 

c. Choice of Law. The choice of law rules for 
the law governing perfection, the effect of per- 
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fection or nonperfection, and priority are found 
in part 3, subpart 1 (sections 9-301 through 
9-307). See also section 9-316. 

Where to file: Location of debtor. This article 
changes the choice of law rule governing per- 
fection (i.e., where to file) for most collateral to 
the law of the jurisdiction where the debtor is 
located. See section 9-301. Under former article 
9, the jurisdiction of the debtor’s location gov- 
erned only perfection and priority of a security 
interest in accounts, general intangibles, mo- 
bile goods, and, for purposes of perfection by 
filing, chattel paper and investment property. 

Determining debtor’s location. As a baseline 
rule, section 9-307 follows former section 9-103, 
under which the location of the debtor is the 
debtor’s place of business (or chief executive 
office, if the debtor has more than one place of 
business). Section 9-307 contains three major 
exceptions. First, a “registered organization,” 
such as a corporation or limited liability com- 
pany, is located in the state under whose law 
the debtor is organized, e.g., a corporate debt- 
or’s state of incorporation. Second, an individ- 
ual debtor is located at his or her principal 
residence. Third, there are special rules for 
determining the location of the United States 
and registered organizations organized under 
the law of the United States. 

Location of non-U.S. debtors. If, applying the 
foregoing rules, a debtor is located in a jurisdic- 
tion whose law does not require public notice as 
a condition of perfection of a nonpossessory 
security interest, the entity is deemed located 
in the District of Columbia. See section 9-307. 
Thus, to the extent that this article applies to 
non-U.S. debtors, perfection could be accom- 
plished in many cases by a domestic filing. 

Priority. For tangible collateral such as goods 
and instruments, section 9-301 provides that 
the law applicable to priority and the effect of 
perfection or nonperfection will remain the law 
of the jurisdiction where the collateral is lo- 
cated, as under former section 9-103 (but with- 
out the confusing “last event” test). For intan- 
gible collateral, such as accounts, the 
applicable law for priority will be that of the 
jurisdiction in which the debtor is located. 

Possessory security interests; agricultural 
liens. Perfection, the effect of perfection or 
nonperfection, and priority of a possessory se- 
curity interest or an agricultural lien are gov- 
erned by the law of the jurisdiction where the 
collateral subject to the security interest or lien 
is located. See sections 9-301 and 9-302. 

Goods covered by certificates of title; deposit 
accounts; letter-of-credit rights; investment 
property. This article includes several refine- 
ments to the treatment of choice of law matters 
for goods covered by certificates of title. See 
section 9-303. It also provides special choice of 
law rules, similar to those for investment prop- 
erty under current articles 8 and 9, for deposit 
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accounts (section 9-304), investment property 
(section 9-305), and letter-of-credit rights (sec- 
tion 9-306). 

Change in applicable law. Section 9-316 ad- 
dresses perfection following a change in appli- 
cable law. 

d. Perfection. The rules governing perfec- 
tion of security interests and agricultural liens 
are found in part 3, subpart 2 (sections 9-308 
through 9-316). 

Deposit accounts; letter-of-credit rights. With 
certain exceptions, this article provides that a 
security interest in a deposit account or a 
letter-of-credit right may be perfected only by 
the secured party’s acquiring “control” of the 
deposit account or letter-of-credit right. See 
sections 9-312 and 9-314. Under section 9-104, 
a secured party has “control” of a deposit ac- 
count when, with the consent of the debtor, the 
secured party obtains the depositary bank’s 
agreement to act on the secured party’s instruc- 
tions (including when the secured party be- 
comes the account holder) or when the secured 
party is itself the depositary bank. The control 
requirements are patterned on section 8-106, 
which specifies the requirements for control of 
investment property. Under section 9-107, “con- 
trol” of a letter-of-credit right occurs when the 
issuer or nominated person consents to an 
assignment of proceeds under section 5-114. 

Electronic chattel paper. Section 9-102 in- 
cludes a new defined term: “Electronic chattel 
paper.” Electronic chattel paper is a record or 
records consisting of information stored in an 
electronic medium (i.e., it is not written). Per- 
fection of a security interest in electronic chat- 
tel paper may be by control or filing. See sec- 
tions 9-105 (sui generis definition of control of 
electronic chattel paper), 9-312 (perfection by 
filing), and 9-314 (perfection by control). 

Investment property. The perfection require- 
ments for “investment property” (defined in 
section 9-102), including perfection by control 
under section 9-106, remain substantially un- 
changed. However, a new provision in section 
9-314 is designed to ensure that a secured party 
retains control in “repledge” transactions that 
are typical in the securities markets. 

Instruments, agricultural liens, and commer- 
cial tort claims. This article expands the types 
of collateral in which a security interest may be 
perfected by filing to include instruments. See 
section 9-312. Agricultural liens and security 
interests in commercial tort claims also are 
perfected by filing, under this article. See sec- 
tions 9-308 and 9-310. 

Sales of payment intangibles and promissory 
notes. Although former article 9 covered the 
outright sale of accounts and chattel paper, 
sales of most other types of receivables also are 
financing transactions to which article 9 should 
apply. Accordingly, section 9-102 expands the 
definition of “account” to include many types of 
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receivables (including “health-care-insurance 
receivables,” defined in section 9-102) that 
former article 9 classified as “general intangi- 
bles.” It thereby subjects to article 9’s filing 
system sales of more types of receivables than 
did former article 9. Certain sales of payment 
intangibles—primarily bank loan participation 
transactions—should not be subject to the arti- 
cle 9 filing rules. These transactions fall in a 
residual category of collateral, “payment intan- 
gibles” (general intangibles under which the 
account debtor’s principal obligation is mone- 
tary), the sale of which is exempt from the filing 
requirements of article 9. See sections 9-102, 
9-109, and 9-309 (perfection upon attachment). 
The perfection rules for sales of promissory 
notes are the same as those for sales of pay- 
ment intangibles. 

Possessory security interests. Several provi- 
sions of this article address aspects of security 
interests involving a secured party or a third 
party who is in possession of the collateral. In 
particular, section 9-313 resolves a number of 
uncertainties under former section 9-305. It 
provides that a security interest in collateral in 
the possession of a third party is perfected 
when the third party acknowledges in an au- 
thenticated record that it holds for the secured 
party’s benefit. Section 9-313 also provides that 
a third party need not so acknowledge and that 
its acknowledgment does not impose any duties 
on it, unless it otherwise agrees. A special rule 
in section 9-313 provides that if a secured party 
already is in possession of collateral, its secu- 
rity interest remains perfected by possession if 
it delivers the collateral to a third party and the 
collateral is accompanied by instructions to 
hold it for the secured party or to redeliver it to 
the secured party. Section 9-313 also clarifies 
the limited circumstances under which a secu- 
rity interest in goods covered by a certificate of 
title may be perfected by the secured party’s 
taking possession. 

Automatic perfection. Section 9-309 lists var- 
ious types of security interests as to which no 
public-notice step is required for perfection 
(e.g., purchase-money security interests in con- 
sumer goods other than automobiles). This au- 
tomatic perfection also extends to a transfer of 
a health-care-insurance receivable TO a 
health-care provider. Those transfers normally 
will be made by natural persons who receive 
health-care services; there is little value in 
requiring filing for perfection in that context. 
Automatic perfection also applies to security 
interests created by sales of payment intangi- 
bles and promissory notes. Section 9-308 pro- 
vides that a perfected security interest in col- 
lateral supported by a “supporting obligation” 
(such as an account supported by a guaranty) 
also is a perfected security interest in the 
supporting obligation, and that a perfected se- 
curity interest in an obligation secured by a 
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security interest or lien on property (e.g., a real 
property mortgage) also is a perfected security 
interest in the security interest or lien. 

e. Priority; Special Rules for Banks and 
Deposit Accounts. The rules governing prior- 
ity of security interests and agricultural liens 
are found in part 3, subpart 3 (sections 9-317 
through 9-339). This article includes several 
new priority rules and some special rules relat- 
ing to banks and deposit accounts found in part 
3, subpart 4 (sections 9-340 through 9-342). 

Purchase-money security interests: General; 
consumer-goods transactions; inventory. Sec- 
tion 9-103 substantially rewrites the definition 
of purchase-money security interest (PMSD (al- 
though the term is not formally “defined”). The 
substantive changes, however, apply only to 
nonconsumer goods transactions. (Consumer 
transactions and consumer goods transactions 
are discussed below in comment 4()). For 
nonconsumer goods transactions, section 9-103 
makes clear that a security interest in collat- 
eral may be (to some extent) both a PMSI as 
well as a non-PMSI, in accord with the “dual 
status” rule applied by some courts under 
former article 9 (thereby rejecting the “trans- 
formation” rule). The definition provides an 
even broader conception of a PMSI in inventory, 
yielding a result that accords with private 
agreements entered into in response to the 
uncertainty under former article 9. It also 
treats consignments as purchase-money secu- 
rity interests in inventory. Section 9-324 re- 
vises the PMSI priority rules, but for the most 
part without material change in substance. 
Section 9-324 also clarifies the priority rules for 
competing PMSIs in the same collateral. 

Purchase-money security interests in live- 
stock; agricultural liens. Section 9-324 provides 
a special PMSI priority, similar to the inventory 
PMSI priority rule, for livestock. Section 9-322 
(which contains the baseline first-to-file-or-per- 
fect priority rule) also recognizes special 
nonarticle 9 priority rules for agricultural liens, 
which can override the baseline first-in-time 
rule. 

Purchase-money security interests in soft- 
ware. Section 9-324 contains a new priority rule 
for a software purchase-money security inter- 
est. (Section 9-102 includes a definition of “soft- 
ware.”) Under section 9-103, a software PMSI 
includes a PMSI in software that is used in 
goods that are also subject to a PMSI. (Note 
also that the definition of “chattel paper” has 
been expanded to include records that evidence 
a monetary obligation and a security interest in 
specific goods and software used in the goods.) 

Investment property. The priority rules for 
investment property are substantially similar 
to the priority rules found in former section 
9-115, which was added in conjunction with the 
1994 revisions to UCC article 8. Under section 
9-328, if a secured party has control of invest- 
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ment property (sections 8-106 and 9-106), its 
security interest is senior to a security interest 
perfected in another manner (e.g., by filing). 
Also under section 9-328, security interests 
perfected by control generally rank according to 
the time that control is obtained or, in the case 
of a security entitlement or a commodity con- 
tract carried in a commodity account, the time 
when the control arrangement is entered into. 
This is a change from former section 9-115, 
under which the security interests ranked 
equally. However, as between a securities inter- 
mediary’s security interest in a security entitle- 
ment that it maintains for the debtor and a 
security interest held by another secured party, 
the securities intermediary’s security interest 
is senior. 

Deposit accounts. This article’s priority rules 
applicable to deposit accounts are found in 
section 9-327. They are patterned on and are 
similar to those for investment property in 
former section 9-115 and section 9-328 of this 
article. Under section 9-327, if a secured party 
has control of a deposit account, its security 
interest is senior to a security interest per- 
fected in another manner (i.e., as cash pro- 
ceeds). Also under section 9-327, security inter- 
ests perfected by control rank according to the 
time that control is obtained, but as between a 
depositary bank’s security interest and one 
held by another secured party, the depositary 
bank’s security interest is senior. A correspond- 
ing rule in section 9-340 makes a depositary 
bank’s right of set-off generally senior to a 
security interest held by another secured party. 
However, if the other secured party becomes 
the depositary bank’s customer with respect to 
the deposit account, then its security interest is 
senior to the depositary bank’s security interest 
and right of set-off. Sections 9-327 and 9-340. 

Letter-of-credit rights. The priority rules for 
security interests in letter-of-credit rights are 
found in section 9-329. They are somewhat 
analogous to those for deposit accounts. A secu- 
rity interest perfected by control has priority 
over one perfected in another manner (1.e., as a 
supporting obligation for the collateral in which 
a security interest is perfected). Security inter- 
ests in a letter-of-credit right perfected by con- 
trol rank according to the time that control is 
obtained. However, the rights of a transferee 
beneficiary or a nominated person are indepen- 
dent and superior to the extent provided in 
section 5-114. See section 9-109(c)(4). 

Chattel paper and instruments. Section 9-330 
is the successor to former section 9-308. As 
under former section 9-308, differing priority 
rules apply to purchasers of chattel paper who 
give new value and take possession (or, in the 
case of electronic chattel paper, obtain control) 
of the collateral depending on whether a con- 
flicting security interest in the collateral is 
claimed merely as proceeds. The principal 


463 


§25-9-101 


change relates to the role of knowledge and the 
effect of an indication of a previous assignment 
of the collateral. Section 9-330 also affords 
priority to purchasers of instruments who take 
possession in good faith and without knowledge 
that the purchase violates the rights of the 
competing secured party. In addition, to qualify 
for priority, purchasers of chattel paper, but not 
of instruments, must purchase in the ordinary 
course of business. 

Proceeds. Section 9-322 contains new priority 
rules that clarify when a special priority of a 
security interest in collateral continues or does 
not continue with respect to proceeds of the 
collateral. Other refinements to the priority 
rules for proceeds are included in sections 9-324 
(purchase-money security interest priority) and 
9-330 (priority of certain purchasers of chattel 
paper and instruments). 

Miscellaneous priority provisions. This arti- 
cle also includes: (i) Clarifications of selected 
good-faith-purchase and similar issues (sec- 
tions 9-317 and 9-331); (ii) new priority rules to 
deal with the “double debtor” problem arising 
when a debtor creates a security interest in 
collateral acquired by the debtor subject to a 
security interest created by another person 
(section 9-325); (iii) new priority rules to deal 
with the problems created when a change in 
corporate structure or the like results in a new 
entity that has become bound by the original 
debtor’s after-acquired property agreement 
(section 9-326); (iv) a provision enabling most 
transferees of funds from a deposit account or 
money to take free of a security interest (section 
9-332); (v) substantially rewritten and refined 
priority rules dealing with accessions and com- 
mingled goods (sections 9-335 and 9-336); (vi) 
revised priority rules for security interests in 
goods covered by a certificate of title (section 
9-337); and (vii) provisions designed to ensure 
that security interests in deposit accounts will 
not extend to most transferees of funds on 
deposit or payees from deposit accounts and 
will not otherwise “clog” the payments system 
(sections 9-341 and 9-342). 

Model provisions relating to production- 
money security interests. Appendix II to this 
Article contains model definitions and priority 
rules relating to “production-money security 
interests” held by secured parties who give new 
value used in the production of crops. Because 
no consensus emerged on the wisdom of these 
provisions during the drafting process, the 
sponsors make no recommendation on whether 
these model provisions should be enacted. 

f. Proceeds. Section 9-102 contains an ex- 
panded definition of “proceeds” of collateral 
which includes additional rights and property 
that arise out of collateral, such as distribu- 
tions on account of collateral and claims arising 
out of the loss or nonconformity of, defects in, or 
damage to collateral. The term also includes 
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collections on account of “supporting obliga- 
tions,” such as guarantees. 

g. Part 4: Additional Provisions Relating 
to Third-Party Rights. New part 4 contains 
several provisions relating to the relationships 
between certain third parties and the parties to 
secured transactions. It contains new sections 
9-401 (replacing former section 9-311) (alien- 
ability of debtor’s rights), 9-402 (replacing 
former section 9-317) (secured party not obli- 
gated on debtor’s contracts), 9-403 (replacing 
former section 9-206) (agreement not to assert 
defenses against assignee), 9-404, 9-405, and 
9-406 (replacing former section 9-318) (rights 
acquired by assignee, modification of assigned 
contract, discharge of account debtor, restric- 
tions on assignment of account, chattel paper, 
promissory note, or payment intangible ineffec- 
tive), and 9-407 (replacing some provisions of 
former section 2A-303) (restrictions on creation 
or enforcement of security interest in leasehold 
interest or lessor’s residual interest ineffec- 
tive). It also contains new sections 9-408 (re- 
strictions on assignment of promissory notes, 
health-care-insurance receivables ineffective, 
and certain general intangibles ineffective) and 
9-409 (restrictions on assignment of letter-of- 
credit rights ineffective), which are discussed 
above. 

h. Filing. Part 5 (formerly part 4) of article 9 
has been substantially rewritten to simplify the 
statutory text and to deal with numerous prob- 
lems of interpretation and implementation that 
have arisen over the years. 

Medium-neutrality. This article is “medium- 
neutral”; that is, it makes clear that parties 
may file and otherwise communicate with a 
filing office by means of records communicated 
and stored in media other than on paper. 

Identity of person who files a record; authori- 
zation. Part 5 is largely indifferent as to the 
person who effects a filing. Instead, it addresses 
whose authorization is necessary for a person 
to file a record with a filing office. The filing 
scheme does not contemplate that the identity 
of a “filer” will be a part of the searchable 
records. This approach is consistent with, and a 
necessary aspect of, eliminating signatures or 
other evidence of authorization from the sys- 
tem (except to the extent that filing offices may 
choose to employ authentication procedures in 
connection with electronic communications). As 
long as the appropriate person authorizes the 
filing, or, in the case of a termination state- 
ment, the debtor is entitled to the termination, 
it is largely insignificant whether the secured 
party or another person files any given record. 

Section 9-509 collects in one place most of the 
rules that determine when a record may be 
filed. In general, the debtor’s authorization is 
required for the filing of an initial financing 
statement or an amendment that adds collat- 
eral. With one further exception, a secured 
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party of record’s authorization is required for 
the filing of other amendments. The exception 
arises if a secured party has failed to provide a 
termination statement that is required because 
there is no outstanding secured obligation or 
commitment to give value. In that situation, a 
debtor is authorized to file a termination state- 
ment indicating that it has been filed by the 
debtor. 

Financing statement formal requisites. The 
formal requisites for a financing statement are 
set out in section 9-502. A financing statement 
must provide the name of the debtor and the 
secured party and an indication of the collat- 
eral that it covers. Sections 9-503 and 9-506 
address the sufficiency of a name provided on a 
financing statement and clarify when a debtor’s 
name is correct and when an incorrect name is 
insufficient. Section 9-504 addresses the indica- 
tion of collateral covered. Under section 9-504, 
a super-generic description (e.g., “all assets” or 
“all personal property”) in a financing state- 
ment is a sufficient indication of the collateral. 
(Note, however, that a super-generic descrip- 
tion is inadequate for purposes of a security 
agreement. See sections 9-108 and 9-203.) To 
facilitate electronic filing, this article does not 
require that the debtor’s signature or other 
authorization appear on a financing statement. 
Instead, it prohibits the filing of unauthorized 
financing statements and imposes liability 
upon those who violate the prohibition. See 
sections 9-509 and 9-626. 

Filing-office operations. Part 5 contains sev- 
eral provisions governing filing operations. 
First, it prohibits the filing office from rejecting 
an initial financing statement or other record 
for a reason other than one of the few that are 
specified. See sections 9-516 and 9-520. Second, 
the filing office is obliged to link all subsequent 
records (e.g., assignments, continuation state- 
ments, etc.) to the initial financing statement to 
which they relate. See section 9-519. Third, the 
filing office may delete a financing statement 
and related records from the files no earlier 
than one year after lapse (lapse normally is five 
years after the filing date), and then only if a 
continuation statement has not been filed. See 
sections 9-515, 9-519, and 9-522. Thus, a fi- 
nancing statement and related records would 
be discovered by a search of the files even after 
the filing of a termination statement. This 
approach helps eliminate filing-office discretion 
and also eases problems associated with multi- 
ple secured parties and multiple partial assign- 
ments. Fourth, part 5 mandates performance 
standards for filing offices. See sections 9-519, 
9-520, and 9-523. Fifth, it provides for the 
promulgation of filing-office rules to deal with 
details best left out of the statute and requires 
the filing office to submit periodic reports. See 
sections 9-526 and 9-527. 

Correction of records: Defaulting or missing 
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secured parties and fraudulent filings. In some 
areas of the country, serious problems have 
arisen from fraudulent financing statements 
that are filed against public officials and other 
persons. This article addresses the fraud prob- 
lem by providing the opportunity for a debtor to 
file a termination statement when a secured 
party wrongfully refuses or fails to provide a 
termination statement. See section 9-509. This 
opportunity also addresses the problem of se- 
cured parties that simply disappear through 
mergers or liquidations. In addition, section 
9-518 affords a statutory method by which a 
debtor who believes that a filed record is inac- 
curate or was wrongfully filed may indicate 
that fact in the files by filing a correction 
statement, albeit without affecting the efficacy, 
if any, of the challenged record. 

Extended period of effectiveness for certain 
financing statements. Section 9-515 contains an 
exception to the usual rule that financing state- 
ments are effective for five years unless a 
continuation statement is filed to continue the 
effectiveness for another five years. Under that 
section, an initial financing statement filed in 
connection with a “public-finance transaction” 
or a “manufactured-home transaction” (terms 
defined in section 9-102) is effective for 30 
years. 

National form of financing statement and 
related forms. Section 9-521 provides for uni- 
form, national written forms of financing state- 
ments and related written records that must be 
accepted by a filing office that accepts written 
records. 

i. Default and Enforcement. Part 6 of 
article 9 extensively revises former part 5. 
Provisions relating to enforcement of consum- 
er-goods transactions and consumer transac- 
tions are discussed in comment 4(j). 

Debtor, secondary obligor; waiver. Section 
9-602 clarifies the identity of persons who have 
rights and persons to whom a secured party 
owes specified duties under part 6. Under that 
section, the rights and duties are enjoyed by 
and run to the “debtor,” defined in section 9-102 
to mean any person with a nonlien property 
interest in collateral, and to any “obligor.” How- 
ever, with one exception (section 9-616, as it 
relates to a consumer obligor), the rights and 
duties concerned affect nondebtor obligors only 
if they are “secondary obligors.” “Secondary 
obligor” is defined in section 9-102 to include 
one who is secondarily obligated on the secured 
obligation, e.g., a guarantor, or one who has a 
right of recourse against the debtor or another 
obligor with respect to an obligation secured by 
collateral. However, under section 9-628, the 
secured party is relieved from any duty or 
liability to any person unless the secured party 
knows that the person is a debtor or obligor. 
Resolving an issue on which courts disagreed 
under former article 9, this article generally 
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prohibits waiver by a secondary obligor of its 
rights and a secured party's duties under part 
6. See section 9-602. However, section 9-624 
permits a secondary obligor or debtor to waive 
the right to notification of disposition of collat- 
eral and, in a nonconsumer transaction, the 
right to redeem collateral, if the secondary 
obligor or debtor agrees to do so after default. 

Rights of collection and enforcement of collat- 
eral. Section 9-607 explains in greater detail 
than former 9-502 the rights of a secured party 
who seeks to collect or enforce collateral, in- 
cluding accounts, chattel paper, and payment 
intangibles. It also sets forth the enforcement 
rights of a depositary bank holding a security 
interest in a deposit account maintained with 
the depositary bank. Section 9-607 relates 
solely to the rights of a secured party vis-a-vis a 
debtor with respect to collections and enforce- 
ment. It does not affect the rights or duties of 
third parties, such as account debtors on collat- 
eral, which are addressed elsewhere (e.g., sec- 
tion 9-406). Section 9-608 clarifies the manner 
in which proceeds of collection or enforcement 
are to be applied. 

Disposition of collateral: Warranties of title. 
Section 9-610 imposes on a secured party who 
disposes of collateral the warranties of title, 
quiet possession, and the like that are other- 
wise applicable under other law. It also pro- 
vides rules for the exclusion or modification of 
those warranties. 

Disposition of collateral: Notification, appli- 
cation of proceeds, surplus and deficiency, other 
effects. Section 9-611 requires a secured party to 
give notification of a disposition of collateral to 
other secured parties and lienholders who have 
filed financing statements against the debtor 
covering the collateral. (That duty was elimi- 
nated by the 1972 revisions to article 9.) How- 
ever, that section relieves the secured party 
from that duty when the secured party under- 
takes a search of the records and a report of the 
results is unreasonably delayed. Section 9-613, 
which applies only to nonconsumer transac- 
tions, specifies the contents of a sufficient noti- 
fication of disposition and provides that a noti- 
fication sent 10 days or more before the earliest 
time for disposition is sent within a reasonable 
time. Section 9-615 addresses the application of 
proceeds of disposition, the entitlement of a 
debtor to any surplus, and the liability of an 
obligor for any deficiency. Section 9-619 clari- 
fies the effects of a disposition by a secured 
party, including the rights of transferees of the 
collateral. 

Rights and duties of secondary obligor. Sec- 
tion 9-618 provides that a secondary obligor 
obtains the rights and assumes the duties of a 
secured party if the secondary obligor receives 
an assignment of a secured obligation, agrees to 
assume the secured party’s rights and duties 
upon a transfer to it of collateral, or becomes 
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subrogated to the rights of the secured party 
with respect to the collateral. The assumption, 
transfer, or subrogation is not a disposition of 
collateral under section 9-610, but it does re- 
lieve the former secured party of further duties. 
Former section 9-504(5) did not address 
whether a secured party was relieved of its 
duties in this situation. 

Transfer of record or legal title. Section 9-619 
contains a new provision making clear that a 
transfer of record or legal title to a secured 
party is not of itself a disposition under part 6. 
This rule applies regardless of the circum- 
stances under which the transfer of title occurs. 

Strict foreclosure. Section 9-620, unlike 
former section 9-505, permits a secured party 
to accept collateral in partial satisfaction, as 
well as full satisfaction, of the obligations se- 
cured. This right of strict foreclosure extends to 
intangible as well as tangible property. Section 
9-622 clarifies the effects of an acceptance of 
collateral on the rights of junior claimants. It 
rejects the approach taken by some courts— 
deeming a secured party to have constructively 
retained collateral in satisfaction of the secured 
obligations—in the case of a secured party’s 
unreasonable delay in the disposition of collat- 
eral. Instead, unreasonable delay is relevant 
when determining whether a disposition under 
section 9-610 is commercially reasonable. 

Effect of noncompliance: “Rebuttable pre- 
sumption” test. Section 9-626 adopts the “rebut- 
table presumption” test for the failure of a 
secured party to proceed in accordance with 
certain provisions of part 6. Under this ap- 
proach, the deficiency claim of a noncomplying 
secured party is calculated by crediting the 
obligor with the greater of the actual net pro- 
ceeds of a disposition and the amount of net 
proceeds that would have been realized if the 
disposition had been conducted in accordance 
with part 6 (e.g., in a commercially reasonable 
manner). Section 9-626 rejects the “absolute 
bar” test that some courts have imposed; that 
approach bars a noncomplying secured party 
from recovering any deficiency, regardless of 
the loss Gif any) the debtor suffered as a conse- 
quence of the noncompliance. 

“Low-price” dispositions: Calculation of defi- 
ciency and surplus. Section 9-615(f) addresses 
the problem of procedurally regular disposi- 
tions that fetch a low price. Subsection (f) 
provides a special method for calculating a 
deficiency if the proceeds of a disposition of 
collateral to a secured party, a person related to 
the secured party, or a secondary obligor are 
“significantly below the range of proceeds that 
a complying disposition to a person other than 
the secured party, a person related to the se- 
cured party, or a secondary obligor would have 
brought.” (“Person related to” is defined in sec- 
tion 9-102.) In these situations there is reason 
to suspect that there may be inadequate incen- 


466 


§25-9-101 


tives to obtain a better price. Consequently, 
instead of calculating a deficiency (or surplus) 
based on the actual net proceeds, the deficiency 
(or surplus) would be calculated based on the 
proceeds that would have been received in a 
disposition to a person other than the secured 
party, a person related to the secured party, or 
a secondary obligor. 

j. Consumer Goods, Consumer-Goods 
Transactions, and Consumer Transac- 
tions. This article (including the accompanying 
conforming revisions) includes several special 
rules for “consumer goods,” “consumer transac- 
tions,” and “consumer-goods transactions.” 
Each term is defined in section 9-102. 

(i) Revised sections 2-502 and 2-716 provide a 
buyer of consumer goods with enhanced rights 
to possession of the goods, thereby accelerating 
the opportunity to achieve “buyer in ordinary 
course of business” status under section 1-201. 

(ii) Section 9-103(e) (allocation of payments 
for determining extent of purchase-money sta- 
tus), (f) (purchase-money status not affected by 
cross-collateralization, refinancing, restructur- 
ing, or the like), and (g) (secured party has 
burden of establishing extent of purchase- 
money status) do not apply to consumer-goods 
transactions. Section 9-103 also provides that 
the limitation of those provisions to transac- 
tions other than consumer-goods transactions 
leaves to the courts the proper rules for con- 
sumer-goods transactions and prohibits the 
courts from drawing inferences from that limi- 
tation. 

(iii) Section 9-108 provides that in a con- 
sumer transaction a description of consumer 
goods, a security entitlement, securities ac- 
count, or commodity account “only by (UCC- 
defined) type of collateral” is not a sufficient 
collateral description in a security agreement. 

(iv) Sections 9-403 and 9-404 make effective 
the Federal Trade Commission’s antiholder-in- 
due-course rule (when applicable), 16 C.F.R. 
part 433, even in the absence of the required 
legend. 

(v) The 10-day safe-harbor for notification of 
a disposition provided by section 9-612 does not 
apply in a consumer transaction. 

(vi) Section 9-613 (contents and form of notice 
of disposition) does not apply to a consumer- 
goods transaction. 

(vil) Section 9-614 contains special require- 
ments for the contents of a notification of dis- 
position and a safe-harbor, “plain English” form 
of notification, for consumer-goods transac- 
tions. 

(viii) Section 9-616 requires a secured party 
in a consumer-goods transaction to provide a 
debtor with a notification of how it calculated a 
deficiency at the time it first undertakes to 
collect a deficiency. 
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(ix) Section 9-620 prohibits partial strict fore- 
closure with respect to consumer goods collat- 
eral and, unless the debtor agrees to waive the 
requirement in an authenticated record after 
default, in certain cases requires the secured 
party to dispose of consumer goods collateral 
which has been repossessed. 

(x) Section 9-626 (“rebuttable presumption” 
rule) does not apply to a consumer transaction. 
Section 9-626 also provides that its limitation 
to transactions other than consumer transac- 
tions leaves to the courts the proper rules for 
consumer transactions and prohibits the courts 
from drawing inferences from that limitation. 

k. Good Faith. Section 9-102 contains a new 
definition of “good faith” that includes not only 
“honesty in fact” but also “the observance of 
reasonable commercial standards of fair deal- 
ing.” The definition is similar to the ones 
adopted in connection with other, recently com- 
pleted revisions of the UCC. 

1. Transition Provisions. Part 7 (sections 
9-701 through 9-709) contains transition provi- 
sions. Transition from former article 9 to this 
article will be particularly challenging in view 
of its expanded scope, its modification of choice 
of law rules for perfection and priority, and its 
expansion of the methods of perfection. 

m. Conforming and Related Amend- 
ments to Other UCC Articles. Appendix I 
contains several proposed revisions to the pro- 
visions and Comments of other UCC articles. 
For the most part the revisions are explained in 
the Comments to the proposed revisions. Cross- 
references in other UCC articles to sections of 
Article 9 also have been revised. 

Article 1. Revised section 1-201 contains re- 
visions to the definitions of “buyer in ordinary 
course of business,” “purchaser,” and “security 
interest.” 

Articles 2 and 2A. Sections 2-210, 2-326, 
2-502, 2-716, 2A-303, and 2A-307 have been 
revised to address the intersection between 
articles 2 and 2A and article 9. 

Article 5. New section 5-118 is patterned on 
section 4-210. It provides for a security interest 
in documents presented under a letter of credit 
in favor of the issuer and a nominated person 
on the letter of credit. 

Article 8. Revisions to section 8-106, which 
deals with “control” of securities and security 
entitlements, conform it to section 8-302, which 
deals with “delivery.” Revisions to section 8-110, 
which deals with a “securities intermediary’s 
jurisdiction,” conform it to the revised treat- 
ment of a “commodity intermediary’s jurisdic- 
tion” in section 9-305. Sections 8-301 and 8-302 
have been revised for clarification. Section 
8-510 has been revised to conform it to the 
revised priority rules of section 9-328. Several 
comments in article 8 also have been revised. 
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Definitions and index of definitions. 


CASE NOTES 


“General Intangible”. — Debtors’ interest 
in unearned portion of a retainer paid to a law 
firm was a general intangible; as such, a cred- 
itor with a properly perfected security interest 
had a lien on the balance of the retainer fund; 
in reaching its determination that the retainer 
was a general intangible, the bankruptcy court 
reasoned that the debtors’ interest in the re- 
tainer was neither a deposit account (because 


the law firm was not a bank or financial insti- 
tution) or “money” (because the debtors had 
only the right to receive a refund on the un- 
earned portion of the retainer fund) and there- 
fore, the interest was a general intangible. In re 
E-Z Serve Convenience Stores, Inc., 299 Bankr. 
126, 2003 Bankr. LEXIS 1358 (Bankr. 
M.D.N.C. 2003). 


§ 25-9-108. Sufficiency of description. 


CASE NOTES 


Description Held Sufficient. — 

In an action regarding the purchase and sale 
of a business, in which the sellers counter- 
claimed on a promissory note executed by the 
buyer, the evidence showed that the security 
agreement was signed and proper, value was 
given through the transaction, and the buyer 
took possession of the collateral, so a valid 


security interest was created and had attached 
to the collateral, under G.S. 25-9-203(1), and 
the property was sufficiently described, as it 
only needed to be reasonably identified by the 
agreement, under G.S. 25-9-108. Kindred of 
N.C., Inc. v. Bond, 160 N.C. App. 90, 584 S.E.2d 
846, 2003 N.C. App. LEXIS 1765 (2003). 


PART 2. 


EFFECTIVENESS OF SECURITY AGREEMENT; ATTACHMENT OF SECURITY 
INTEREST; Ricuts oF Parties To SEcuRITY AGREEMENT. 


SUBPART 1. Effectiveness and Attachment. 


§ 25-9-203. Attachment and enforceability of security in- 
terest; proceeds; supporting obligavons: for- 


mal requisites. 


CASE NOTES 


Instrument Must Manifest Intention to 
Create Security Interest. — 

In an action regarding the purchase and sale 
of a business, in which the sellers counter- 
claimed on a promissory note executed by the 
buyer, the evidence showed that the security 
agreement was signed and proper, value was 
given through the transaction, and the buyer 
took possession of the collateral, so a valid 
security interest was created and had attached 
to the collateral, under G.S. 25-9-203(1), and 
tne property was sufficiently described, as it 
only needed to be reasonably identified by the 


agreement, under G.S. 25-9-108. Kindred of 
N.C., Inc. v. Bond, 160 N.C. App. 90, 584 S.E.2d 
846, 2003 N.C. App. LEXIS 1765 (2003). 

Bankruptcy court found that there was a 
material factual dispute as to the debtor’s in- 
tent to grant a security interest in the subject 
equipment as required by former G.S. 25-9- 
203(1), so the court denied the motion for par- 
tial summary judgment. Bank of Am., N.A. v. 
Outboard Marine Corp. (In re Outboard Marine 
Corp.), 300 Bankr. 308, 2003 Bankr. LEXIS 
1356 (Bankr. N.D. Il. 2003). 
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§ 25-9-205. Use or disposition of collateral permissible. 
AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. Former section 9-205. 

2. Validity of Unrestricted “Floating 
Lien.” This article expressly validates the 
“floating len” on shifting collateral. See sec- 
tions 9-201, 9-204, and comment 2. This section 
provides that a security interest is not invalid 
or fraudulent by reason of the debtor’s liberty to 
dispose of the collateral without being required 
to account to the secured party for proceeds or 
substitute new collateral. As did former section 
9-205, this section repeals the rule of Benedict 
v. Ratner, 268 U.S. 353 (1925), and other cases 
which held such arrangements void as a matter 
of law because the debtor was given unfettered 
dominion or control over collateral. The Bene- 
dict rule did not effectively discourage or elim- 
inate security transactions in inventory and 
receivables. Instead, it forced financing ar- 
rangements to be self-liquidating. Although 
this section repeals Benedict, the filing and 
other perfection requirements (see part 3, sub- 
part 2, and part 5) provide for public notice that 
overcomes any potential misleading effects of a 
debtor’s use and control of collateral. Moreover, 


nothing in this section prevents the debtor and 
secured party from agreeing to procedures by 
which the secured party polices or monitors 
collateral or to restrictions on the debtor’s do- 
minion. However, this article leaves these mat- 
ters to agreement based on business consider- 
ations, not on legal requirements. 

3. Possessory Security Interests. Subsec- 
tion (b) makes clear that this section does not 
relax the requirements for perfection by posses- 
sion under section 9-313. If a secured party 
allows the debtor access to and control over 
collateral its security interest may be or become 
unperfected. 

4. Permissible Freedom for Debtor to 
Enforce Collateral. Former section 9-205 re- 
ferred to a debtor’s “liberty ...to collect or 
compromise accounts or chattel paper.” This 
section recognizes the broader rights of a debtor 
to “enforce,” as well as to “collect” and “compro- 
mise’ collateral. This section’s reference to col- 
lecting, compromising, and enforcing “collat- 
eral” instead of “accounts or chattel paper” 
contemplates the many other types of collateral 
that a debtor may wish to “collect, compromise, 
or enforce”: E.g., deposit accounts, documents, 
general intangibles, instruments, investment 
property, and letter-of-credit rights. 


PART 3. 


PERFECTION AND PRIORITY. 


SUBPART 1. Law Governing Perfection and Priority. 


§ 25-9-301. Law governing perfection and priority of secu- 


rity interests. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. Former sections 9-103(1)(a) and 
(b), 9-103(3)(a) and (b), and 9-103(5), substan- 
tially modified. 

2. Scope of this Subpart. Part 3, subpart 1 
(sections 9-301 through 9-307) contains choice 
of law rules similar to those of former section 
9-103. Former section 9-103 generally ad- 
dresses which state’s law governs “perfection 
and the effect of perfection or nonperfection of” 
security interests. See, e.g., former section 
9-103(1)(b). This article follows the broader and 


more precise formulation in former section 
9-103(6)(b), which was revised in connection 
with the promulgation of revised article 8 in 
1994: “Perfection, the effect of perfection or 
nonperfection, and the priority of” security in- 
terests. Priority, in this context, subsumes all of 
the rules in part 3, including “cut off” or “take 
free” rules such as sections 9-317(b), (c), and (d), 
9-320(a), (b), and (d), and 9-332. This subpart 
does not address choice of law for other pur- 
poses. For example, the law applicable to issues 
such as attachment, validity, characterization 
(e.g., true lease or security interest), and en- 
forcement is governed by the rules in section 
1-105; that governing law typically is specified 
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in the same agreement that contains the secu- 
rity agreement. And, another jurisdiction’s law 
may govern other third-party matters ad- 
dressed in this article. See section 9-401, com- 
ment 3. 

3. Scope of Referral. In designating the 
jurisdiction whose law governs, this article di- 
rects the court to apply only the substantive 
(“local”) law of a particular jurisdiction and not 
its choice of law rules. 

Example 1: Litigation over the priority of a 
security interest in accounts arises in State X. 
State X has adopted the official text of this 
article, which provides that priority is deter- 
mined by the local law of the jurisdiction in 
which the debtor is located. See section 
9-301(1). The debtor is located in State Y. Even 
if State Y has retained former article 9 or 
enacted a nonuniform choice of law rule (e.g., 
one that provides that perfection is governed by 
the law of State Z), a State X court should look 
only to the substantive law of State Y and 
disregard State Y’s choice of law rule. State Y’s 
substantive law (e.g., its section 9-501) provides 
that financing statements should be filed in a 
filing office in State Y. Note, however, that if the 
identical perfection issue were to be litigated in 
State Y, the court would look to State Y’s former 
section 9-103 or nonuniform section 9-301 and 
conclude that a filing in State Y is ineffective. 

Example 2: In the preceding example, as- 
sume that State X has adopted the official text 
of this article, and State Y has adopted a 
nonuniform section 9-301(1) under which per- 
fection is governed by the whole law of State X, 
including its choice of law rules. If litigation 
occurs in State X, the court should look to the 
substantive law of State Y, which provides that 
financing statements are to be filed in a filing 
office in State Y. If litigation occurs in State Y, 
the court should look to the law of State X, 
whose choice of law rule requires that the court 
apply the substantive law of State Y. Thus, 
regardless of the jurisdiction in which the lti- 
gation arises, the financing statement should 
be filed in State Y. 

4. Law Governing Perfection: General 
Rule. Paragraph (1) contains the general rule: 
The law governing perfection of security inter- 
ests in both tangible and intangible collateral, 
whether perfected by filing or automatically, is 
the law of the jurisdiction of the debtor’s loca- 
tion, as determined under section 9-307. 

Paragraph (1) substantially simplifies the 
choice of law rules. Former section 9-103 con- 
tained different choice of law rules for different 
types of collateral. Under section 9-301(1), the 
law of a single jurisdiction governs perfection 
with respect to most types of collateral, both 
tangible and intangible. Paragraph (1) elimi- 
nates the need for former section 9-103(1)(c), 
which concerned purchase-money security in- 
terests in tangible collateral that is intended to 
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move from one jurisdiction to the other. It is 
likely to reduce the frequency of cases in which 
the governing law changes after a financing 
statement is properly filed. (Presumably, debt- 
ors change their own location less frequently 
than they change the location of their collat- 
eral.) The approach taken in paragraph (1) also 
eliminates some difficult priority issues and the 
need to distinguish between “mobile” and “ordi- 
nary” goods, and it reduces the number of filing 
offices in which secured parties must file or 
search when collateral is located in several 
jurisdictions. 

5. Law Governing Perfection: Excep- 
tions. The general rule is subject to several 
exceptions. It does not apply to goods covered 
by a certificate of title (see section 9-303), 
deposit accounts (see section 9-304), invest- 
ment property (see section 9-305), or letter-of- 
credit rights (see section 9-306). Nor does it 
apply to possessory security interests, i.e., se- 
curity interests that the secured party has 
perfected by taking possession of the collateral 
(see paragraph (2)), security interests perfected 
by filing a fixture filing (see subparagraph 
(3)(A)), security interests in timber to be cut 
(subparagraph (3)(B)), or security interests in 
as-extracted collateral (see paragraph (4)). 

a. Possessory Security Interests. Para- 
graph (2) applies to possessory security inter- 
ests and provides that perfection is governed by 
the local law of the jurisdiction in which the 
collateral is located. This is the rule of former 
section 9-103(1)(b), except paragraph (2) elimi- 
nates the troublesome “last event” test of 
former law. 

The distinction between nonpossessory and 
possessory security interests creates the poten- 
tial for the same jurisdiction to apply two 
different choice of law rules to determine per- 
fection in the same collateral. For example, 
were a secured party in possession of an instru- 
ment or document to relinquish possession in 
reliance on temporary perfection, the applica- 
ble law immediately would change from that of 
the location of the collateral to that of the 
location of the debtor. The applicability of two 
different choice of law rules for perfection is 
unlikely to lead to any material practical prob- 
lems. The perfection rules of one article 9 
jurisdiction are likely to be identical to those of 
another. Moreover, under paragraph (3), the 
relative priority of competing security interests 
in tangible collateral is resolved by reference to 
the law of the jurisdiction in which the collat- 
eral is located, regardless of how the security 
interests are perfected. 

b. Fixtures. Application of the general rule 
in paragraph (1) to perfection of a security 
interest in fixtures would yield strange results. 
For example, perfection of a security interest in 
fixtures located in Arizona and owned by a 
Delaware corporation would be governed by the 
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law of Delaware. Although Delaware law would 
send one to a filing office in Arizona for the 
place to file a financing statement as a fixture 
filing, see section 9-501, Delaware law would 
not take account of local, nonuniform, real 
property filing and recording requirements that 
Arizona law might impose. For this reason, 
paragraph (3)(A) contains a special rule for 
security interests perfected by a fixture filing; 
the law of the jurisdiction in which the fixtures 
are located governs perfection, including the 
formal requisites of a fixture filing. Under para- 
graph (3)(C), the same law governs priority. 
Fixtures are “goods” as defined in section 9-102. 

c. Timber to Be Cut. Application of the 
general rule in paragraph (1) to perfection of a 
security interest in timber to be cut would yield 
undesirable results analogous to those de- 
scribed with respect to fixtures. Paragraph 
(3)(B) adopts a similar solution: Perfection is 
governed by the law of the jurisdiction in which 
the timber is located. As with fixtures, under 
paragraph (3)(C), the same law governs prior- 
ity. Timber to be cut also is “goods” as defined in 
section 9-102. 

Paragraph (3)(B) applies only to “timber to be 
cut,” not to timber that has been cut. Conse- 
quently, once the timber is cut, the general 
choice of law rule in paragraph (1) becomes 
applicable. To ensure continued perfection, a 
secured party should file in both the jurisdic- 
tion in which the timber to be cut is located and 
in the state where the debtor is located. The 
former filing would be with the office in which a 
real property mortgage would be filed, and the 
latter would be a central filing. See section 
9-501. 

d. As-Extracted Collateral. Paragraph (4) 
adopts the rule of former section 9-103(5) with 
respect to certain security interests in minerals 
and related accounts. Like security interests in 
fixtures perfected by filing a fixture filing, se- 
curity interests in minerals that are as-ex- 
tracted collateral are perfected by filing in the 
office designated for the filing or recording of a 
mortgage on the real property. For the same 
reasons, the law governing perfection and pri- 
ority is the law of the jurisdiction in which the 
wellhead or minehead is located. 

6. Change in Law Governing Perfection. 
When the debtor changes its location to another 
jurisdiction, the jurisdiction whose law governs 
perfection under paragraph (1) changes, as 
well. Similarly, the law governing perfection of 
a possessory security interest in collateral un- 
der paragraph (2) changes when the collateral 
is removed to another jurisdiction. Neverthe- 
less, these changes will not result in an imme- 
diate loss of perfection. See section 9-316(a) and 
(b). 

7. Law Governing Effect of Perfection 
and Priority: Goods, Documents, Instru- 
ments, Money, Negotiable Documents, and 
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Tangible Chattel Paper. Under former sec- 
tion 9-103, the law of a single jurisdiction 
governed both questions of perfection and those 
of priority. This article generally adopts that 
approach. See paragraph (1). But the approach 
may create problems if the debtor and collat- 
eral are located in different jurisdictions. For 
example, assume a security interest in equip- 
ment located in Pennsylvania is perfected by 
filing in Illinois, where the debtor is located. If 
the law of the jurisdiction in which the debtor is 
located were to govern priority, then the prior- 
ity of an execution lien on goods located in 
Pennsylvania would be governed by rules en- 
acted by the Illinois legislature. 

To address this problem, paragraph (3)(C) 
divorces questions of perfection from questions 
of “the effect of perfection or nonperfection and 
the priority of a security interest.” Under para- 
graph (3)(C), the rights of competing claimants 
to tangible collateral are resolved by reference 
to the law of the jurisdiction in which the 
collateral is located. A similar bifurcation ap- 
plied to security interests in investment prop- 
erty under former section 9-103(6). See section 
9-305. 

Paragraph (3)(C) applies the law of the situs 
to determine priority only with respect to goods 
(including fixtures), instruments, money, nego- 
tiable documents, and tangible chattel paper. 
Compare former section 9-103(1), which ap- 
plied the law of the location of the collateral to 
documents, instruments, and “ordinary” (as op- 
posed to “mobile”) goods. This article does not 
distinguish among types of goods. The ordi- 
nary/mobile goods distinction appears to ad- 
dress concerns about where to file and search, 
rather than concerns about priority. There is no 
reason to preserve this distinction under the 
bifurcated approach. 

Particularly serious confusion may arise 
when the choice of law rules of a given jurisdic- 
tion result in each of two competing security 
interests in the same collateral being governed 
by a different priority rule. The potential for 
this confusion existed under former section 
9-103(4) with respect to chattel paper: Perfec- 
tion by possession was governed by the law of 
the location of the paper, whereas perfection by 
filing was governed by the law of the location of 
the debtor. Consider the mess that would have 
been created if the language or interpretation 
of former section 9-308 were to differ in the two 
relevant states, or if one of the relevant juris- 
dictions (e.g., a foreign country) had not 
adopted article 9. The potential for confusion 
could have been exacerbated when a secured 
party perfected both by taking possession in the 
state where the collateral is located (State A) 
and by filing in the state where the debtor is 
located (State B)—a common practice for some 
chattel paper financers. By providing that the 
law of the jurisdiction in which the collateral is 


A471 


§25-9-307 


located governs priority, paragraph (3) substan- 
tially diminishes this problem. 

8. Non-U.S. Debtors. This article applies 
the same choice of law rules to all debtors, 
foreign and domestic. For example, it adopts 
the bifurcated approach for determining the 
law applicable to security interests in goods 
and other tangible collateral. See comment 
5(a), above. The article contains a new rule 
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specifying the location of non-U.S. debtors for 
purposes of this part. The rule appears in 
section 9-307 and is explained in the Comments 
to that section. Former section 9-103(3)(c), 
which contained a special choice of law rule 
governing security interests created by debtors 
located in a non-U.S. jurisdiction, proved un- 
satisfactory and was deleted. 


§ 25-9-307. Location of debtor. 
AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note. — The Amended Official 
Comment (2001 Edition) is set out below to 
correct the Official Comment appearing in the 
main volume. 

1. Source. Former section 9-103(3)(d), sub- 
stantially revised. 

2. General Rules. As a general matter, the 
location of the debtor determines the jurisdic- 
tion whose law governs perfection of a security 
interest. See sections 9-301(1) and 9-305(c). It 
also governs priority of a security interest in 
certain types of intangible collateral, such as 
accounts, electronic chattel paper, and general 
intangibles. This section determines the loca- 
tion of the debtor for choice of law purposes, but 
not for other purposes. See subsection (k). 

Subsection (b) states the general rules: An 
individual debtor is deemed to be located at the 
individual’s principal residence with respect to 
both personal and business assets. Any other 
debtor is deemed to be located at its place of 
business if it has only one, or at its chief 
executive office if it has more than one place of 
business. 

As used in this section, a “place of business” 
means a place where the debtor conducts its 
affairs. See subsection (a). Thus, every organi- 
zation, even eleemosynary institutions and 
other organizations that do not conduct “for 
profit” business activities, has a “place of busi- 
ness.” Under subsection (d), a person who 
ceases to exist, have a residence, or have a place 
of business continues to be located in the juris- 
diction determined by subsection (b). 

The term “chief executive office” is not de- 
fined in this section or elsewhere in the Uni- 
form Commercial Code. “Chief executive office” 
means the place from which the debtor man- 
ages the main part of its business operations or 
other affairs. This is the place where persons 
dealing with the debtor would normally look for 
credit information, and is the appropriate place 
for filing. With respect to most multistate debt- 
ors, it will be simple to determine which of the 
debtor’s offices is the “chief executive office.” 
Even when a doubt arises, it would be rare that 
there could be more than two possibilities. A 
secured party in such a case may protect itself 


by perfecting under the law of each possible 
jurisdiction. 

Similarly, the term “principal residence” is 
not defined. If the security interest in question 
is a purchase-money security interest in con- 
sumer goods which is perfected upon attach- 
ment, see section 9-309(1), the choice of law 
may make no difference. In other cases, when a 
doubt arises, prudence may dictate perfecting 
under the law of each jurisdiction that might be 
the debtor’s “principal residence.” 

The general rule is subject to several excep- 
tions, each of which is discussed below. 

3. Non-U.S. Debtors. Under the general 
rules of this section, a non-U.S. debtor normally 
would be located in a foreign jurisdiction and, 
as a consequence, foreign law would govern 
perfection. When foreign law affords no public 
notice of security interests, the general rule 
yields unacceptable results. 

Accordingly, subsection (c) provides that the 
normal rules for determining the location of a 
debtor (i.e., the rules in subsection (b)) apply 
only if they yield a location that is “a jurisdic- 
tion whose law generally requires information 
concerning the existence of a nonpossessory 
security interest to be made generally available 
in a filing, recording, or registration system as 
a condition or result of the security interest’s 
obtaining priority over the rights of a len 
creditor with respect to the collateral.” The 
phrase “generally requires” is meant to include 
legal regimes that generally require notice in a 
filing or recording system as a condition of 
perfecting nonpossessory security interests, 
but which permit perfection by another method 
(e.g., control, automatic perfection, temporary 
perfection) in limited circumstances. A jurisdic- 
tion that has adopted this article or an earlier 
version of this article is such a jurisdiction. If 
the rules in subsection (b) yield a jurisdiction 
whose law does not generally require notice in a 
filing or registration system, the debtor is lo- 
cated in the District of Columbia. 

Example 1: Debtor is an English corporation 
with 7 offices in the United States and its chief 
executive office in London, England. Debtor 
creates a security interest in its accounts. Un- 
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der subsection (b)(3), Debtor would be located 
in England. However, subsection (c) provides 
that subsection (b) applies only if English law 
generally conditions perfection on giving public 
notice in a filing, recording, or registration 
system. Otherwise, Debtor is located in the 
District of Columbia. Under section 9-301(1), 
perfection, the effect of perfection, and priority 
are governed by the law of the jurisdiction of 
the debtor’s location—here, England or the 
District of Columbia (depending on the content 
of English law). 

Example 2: Debtor is an English corporation 
with 7 offices in the United States and its chief 
executive office in London, England. Debtor 
creates a security interest in equipment located 
in London. Under subsection (b)(3) Debtor 
would be located in England. However, subsec- 
tion (c) provides that subsection (b) applies only 
if English law generally conditions perfection 
on giving public notice in a filing, recording, or 
registration system. Otherwise, Debtor is lo- 
cated in the District of Columbia. Under section 
9-301(1), perfection is governed by the law of 
the jurisdiction of the debtor’s location, 
whereas, under section 9-301(3), the law of the 
jurisdiction in which the collateral is located— 
here, England—governs priority. 

The foregoing discussion assumes that each 
transaction bears an appropriate relation to the 
forum state. In the absence of an appropriate 
relation, the forum state’s entire UCC, includ- 
ing the choice of law provisions in article 9 
(sections 9-301 through 9-307), will not apply. 
See section 9-109, comment 9. 

4. Registered Organizations Organized 
Under Law of a State. Under subsection (e), a 
registered organization (e.g., a corporation or 
limited partnership) organized under the law of 
a “state” (defined in section 9-102) is located in 
its state of organization. Subsection (g) makes 
clear that events affecting the status of a reg- 
istered organization, such as the dissolution of 
a corporation or revocation of its charter, do not 
affect its location for purposes of subsection (e). 
However, certain of these events may result in, 
or be accompanied by, a transfer of collateral 
from the registered organization to another 
debtor. This section does not determine 
whether a transfer occurs, nor does it deter- 
mine the legal consequences of any transfer. 

Determining the registered organization- 
debtor’s location by reference to the jurisdiction 
of organization could provide some important 
side benefits for the filing systems. A jurisdic- 
tion could structure its filing system so that it 
would be impossible to make a mistake in a 
registered organization-debtor’s name on a fi- 
nancing statement. For example, a filer would 
be informed if a filed record designated an 
incorrect corporate name for the debtor. Link- 
ing filing to the jurisdiction of organization also 
could reduce pressure on the system imposed 
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by transactions in which registered organiza- 
tions cease to exist—as a consequence of 
merger or consolidation, for example. The juris- 
diction of organization might prohibit such 
transactions unless steps were taken to ensure 
that existing filings were refiled against a suc- 
cessor or terminated by the secured party. 

5. Registered Organizations Organized 
Under Law of United States; Branches and 
Agencies of Banks Not Organized Under Law of 
United States. Subsection (f) specifies the loca- 
tion of a debtor that is a registered organization 
organized under the law of the United States. It 
defers to the law of the United States, to the 
extent that that law determines, or authorizes 
the debtor to determine, the debtor’s location. 
Thus, if the law of the United States designates 
a particular state as the debtor’s location, that 
state is the debtor’s location for purposes of this 
article’s choice of law rules. Similarly, if the law 
of the United States authorizes the registered 
organization to designate its state of location, 
the state that the registered organization des- 
ignates is the state in which it is located for 
purposes of this article’s choice of law rules. In 
other cases, the debtor is located in the District 
of Columbia. 

In some cases, the law of the United States 
authorizes the registered organi-zation to des- 
ignate a main office, home office, or other com- 
parable office. See, e.g., 12 U.S.C. 8§ 22 and 
1464(a); 12 C.F.R. § 552.3. Designation of such 
an office constitutes the designation of the 
State of location for purposes of Section 
9-307(f)(2). 

Subsection (f) also specifies the location of a 
branch or agency in the United States of a 
foreign bank that has one or more branches or 
agencies in the United States. The law of the 
United States authorizes a foreign bank (or, on 
behalf of the bank, a federal regulatory agency) 
to designate a single home state for all of the 
foreign bank’s branches and agencies in the 
United States. See 12 U.S.C. § 3103(c) and 12 
C.F.R. § 211.22. The designated State consti- 
tutes the State of location for the branch or 
agency for purposes of Section 9-307(f): how- 
ever if all of the foreign bank’s branches or 
agencies that are in the United States are 
licensed in only one State, the branches and 
agencies are located in that State. See subsec- 
tion (i). 

In cases not governed by subsection (f) or (i), 
the location of a foreign bank is determined by 
subsections (b) and (c). 

6. United States. To the extent that article 9 
governs (see sections 1-105 and 9-109(c)), the 
United States is located in the District of Co- 
lumbia for purposes of this article’s choice of 
law rules. See subsection (h). 

7. Foreign Air Carriers. Subsection (j) fol- 
lows former section 9-103(3)(d). To the extent 
that it is applicable, the Convention on the 
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International Recognition of Rights in Aircraft 
(Geneva Convention) supersedes state legisla- 
tion on this subject, as set forth in section 
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9-311(b), but some nations are not parties to 
that convention. 


SUBPART 2. Perfection. 


§ 25-9-313. When possession by or delivery to secured 
party perfects security interest without filing. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. Former sections 9-115(6) and 
9-305. 

2. Perfection by Possession. As under the 
common law of pledge, no filing is required by 
this article to perfect a security interest if the 
secured party takes possession of the collateral. 
See section 9-310(b)(6). 

This section permits a security interest to be 
perfected by the taking of possession only when 
the collateral is goods, instruments, negotiable 
documents, money, or tangible chattel paper. 
Accounts, commercial tort claims, deposit ac- 
counts, investment property, letter-of-credit 
rights, letters of credit, and oil, gas, or other 
minerals before extraction are excluded. (But 
see comment 6, below, regarding certificated 
securities.) A security interest in accounts and 
payment intangibles—property not ordinarily 
represented by any writing whose delivery op- 
erates to transfer the right to payment—may 
under this article be perfected only by filing. 
This rule would not be affected by the fact that 
a security agreement or other record described 
the assignment of such collateral as a “pledge.” 
Section 9-309(2) exempts from filing certain 
assignments of accounts or payment intangi- 
bles which are out of the ordinary course of 
financing. These exempted assignments are 
perfected when they attach. Similarly, under 
section 9-309(3), sales of payment intangibles 
are automatically perfected. 

3. “Possession.” This section does not define 
“possession.” It adopts the general concept as it 
developed under former Article 9. As under 
former Article 9, in determining whether a 
particular person has possession, the principles 
of agency apply. For example, if the collateral is 
in possession of an agent of the secured party 
for the purposes of possessing on behalf of the 
secured party, and if the agent is not also an 
agent of the debtor, the secured party has taken 
actual possession, and subsection (c) does not 
apply. Sometimes a person holds collateral both 
aS an agent of the secured party and as an 
agent of the debtor. The fact of dual agency is 
not of itself inconsistent with the secured par- 


ty’s having taken possession (and thereby hav- 
ing rendered subsection (c) inapplicable). The 
debtor cannot qualify as an agent for the se- 
cured party for purposes of the secured party’s 
taking possession. And, under appropriate cir- 
cumstances, a court may determine that a 
person in possession is so closely connected to 
or controlled by the debtor that the debtor has 
retained effective possession, even though the 
person may have agreed to take possession on 
behalf of the secured party. If so, the person’s 
taking possession would not constitute the se- 
cured party’s taking possession and would not 
be sufficient for perfection. See also Section 
9-205(b). In a typical escrow arrangement, 
where the escrowee has possession of collateral 
as agent for both the secured party and the 
debtor, the debtor’s relationship to the escrowee 
is not such as to constitute retention of posses- 
sion by the debtor. 

4. Goods in Possession of Third Party: 
Perfection. Former section 9-305 permitted 
perfection of a security interest by notification 
to a bailee in possession of collateral. This 
article distinguishes between goods in the pos- 
session of a bailee who has issued a document 
of title covering the goods and goods in the 
possession of a third party who has not issued a 
document. Section 9-312(c) or (d) applies to the 
former, depending on whether the document is 
negotiable. Section 9-313(c) applies to the lat- 
ter. It provides a method of perfection by pos- 
session when the collateral is possessed by a 
third person who is not the secured party’s 
agent. 

Notification of a third person does not suffice 
to perfect under section 9-313(c). Rather, per- 
fection does not occur unless the third person 
authenticates an acknowledgment that it holds 
possession of the collateral for the secured 
party’s benefit. Compare section 9-312(d), un- 
der which receipt of notification of the security 
party’s interest by a bailee holding goods cov- 
ered by a nonnegotiable document is sufficient 
to perfect, even if the bailee does not acknowl- 
edge receipt of the notification. A third person 
may acknowledge that it will hold for the se- 
cured party’s benefit goods to be received in the 
future. Under these circumstances, perfection 
by possession occurs when the third person 


474 


§25-9-313 


obtains possession of the goods. 

Under subsection (c), acknowledgment of no- 
tification by a “lessee... in ... ordinary course of 
... business” (defined in section 2A-103) does 
not suffice for possession. The section thus 
rejects the reasoning of In re Atlantic Systems, 
Inc., 135 B.R. 463 (Bankr. S.D.N.Y. 1992) (hold- 
ing that notification to debtor-lessor’s lessee 
sufficed to perfect security interest in leased 
goods). See Steven O. Weise, Perfection by 
Possession: The Need for an Objective Test, 29 
Idaho Law Rev. 705 (1992-93) (arguing that 
lessee’s possession in ordinary course of debtor- 
lessor’s business does not provide adequate 
public notice of possible security interest in 
leased goods). Inclusion of a per se rule concern- 
ing lessees is not meant to preclude a court, 
under appropriate circumstances, from deter- 
mining that a third person is so closely con- 
nected to or controlled by the debtor that the 
debtor has retained effective possession. If so, 
the third person’s acknowledgment would not 
be sufficient for perfection. 

In some cases, it may be uncertain whether a 
person who has possession of collateral is an 
agent of the secured party or a non-agent 
bailee. Under those circumstances, prudence 
might suggest that the secured party obtain the 
person’s acknowledgment to avoid litigation 
and ensure perfection by possession regardless 
of how the relationship between the secured 
part and the person is characterized. 

5. No Relation Back. Former section 9-305 
provided that a security interest is perfected by 
possession from the time possession is taken 
“without a relation back.” As the comment to 
former section 9-305 observed, the relation- 
back theory, under which the taking of posses- 
sion was deemed to relate back to the date of 
the original security agreement, has had little 
vitality since the 1938 revision of the Federal 
Bankruptcy Act. The theory is inconsistent 
with former article 9 and with this article. See 
section 9-313(d). Accordingly, this article de- 
letes the quoted phrase as unnecessary. Where 
a pledge transaction is contemplated, perfec- 
tion dates only from the time possession is 
taken, although a security interest may attach, 
unperfected. The only exceptions to this rule 
are the short, 20-day periods of perfection pro- 
vided in section 9-312(e), (f), and (g), during 
which a debtor may have possession of specified 
collateral in which there is a perfected security 
interest. 

6. Certificated Securities. The second sen- 
tence of subsection (a) reflects the traditional 
rule for perfection of a security interest in 
certificated securities. Compare _ sections 
8-313(1)(a) and 8-321 (1978 Official Text); sec- 
tion 9-115(6) (1994 Official Text); and section 
9-305 (1972 Official Text). It has been modified 
to refer to “delivery” under section 8-301. Cor- 
responding changes appear in section 9-203(b). 
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Subsection (e), which is new, applies to a 
secured party in possession of security certifi- 
cates another person who has taken delivery of 
security certificates and holds them for the 
secured party’s benefit under section 8-301. See 
Comment 8. 

Under subsection (e), a possessory security 
interest in a certificated security remains per- 
fected until the debtor obtains possession of the 
security certificate. This rule is analogous to 
that of section 9-314(c), which deals with per- 
fection of security interests in investment prop- 
erty by control. See section 9-314, comment 3. 

7. Goods Covered by Certificate of Title. 
Subsection (b) is necessary to effect changes to 
the choice-of-law rules governing goods covered 
by a certificate of title. These changes are 
described in the comments to section 9-311. 
Subsection (b), like subsection (a), does not 
create a right to take possession. Rather, it 
indicates the circumstances under which the 
secured party’s taking possession of goods cov- 
ered by a certificate of title is effective to perfect 
a security interest in the goods: The goods 
become covered by a certificate of title issued by 
this state at a time when the security interest is 
perfected by any method under the law of 
another jurisdiction. 

8. Goods in Possession of Third Party: 
No Duty to Acknowledge; Consequences of 
Acknowledgment. Subsections (f) and (g) are 
new and address matters as to which former 
article 9 was silent. They derive in part from 
section 8-106(g). Subsection (f) provides that a 
person in possession of collateral is not re- 
quired to acknowledge that it holds for a se- 
cured party. Subsection (g)(1) provides that an 
acknowledgment is effective even if wrongful as 
to the debtor. Subsection (g)(2) makes clear that 
an acknowledgment does not give rise to any 
duties or responsibilities under this article. 
Arrangements involving the possession of 
goods are hardly standardized. They include 
bailments for services to be performed on the 
goods (such as repair or processing), for use 
(leases), as security (pledges), for carriage, and 
for storage. This article leaves to the agreement 
of the parties and to any other applicable law 
the imposition of duties and responsibilities 
upon a person who acknowledges under subsec- 
tion (c). For example, by acknowledging, a third 
party does not become obliged to act on the 
secured party’s direction or to remain in pos- 
session of the collateral unless it agrees to do so 
or other law so provides. 

9. Delivery to Third Party by Secured 
Party. New subsections (h) and (i) address the 
practice of mortgage warehouse lenders. These 
lenders typically send mortgage notes to pro- 
spective purchasers under cover of letters ad- 
vising the prospective purchasers that the lend- 
ers hold security interests in the notes. These 
lenders relied on notification to maintain per- 
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fection under former section 9-305. Requiring 
them to obtain authenticated acknowledg- 
ments from each prospective purchaser under 
subsection (c) could be unduly burdensome and 
disruptive of established practices. Under sub- 
section (h), when a secured party in possession 
itself delivers the collateral to a third party, 
instructions to the third party would be suffi- 
cient to maintain perfection by possession; an 
acknowledgment would not be necessary. Un- 
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der subsection (i), the secured party does not 
relinquish possession by making a delivery 
under subsection (h), even if the delivery vio- 
lates the rights of the debtor. That subsection 
also makes clear that a person to whom collat- 
eral is delivered under subsection (h) does not 
owe any duty to the secured party and is not 
required to confirm the delivery to another 
person unless the person otherwise agrees or 
law other than this article provides otherwise. 


§ 25-9-316. Continued perfection of security interest fol- 
lowing change in governing law. 


CASE NOTES 


Four Month Period Tolled at Bank- 
ruptcy Filing. — Four-month window within 
which a creditor had to file financing papers 
after a debtor moved to a new jurisdiction was 
tolled when the bankruptcy filing occurred; 
good-faith transferees did not take the equip- 
ment at issue free from the creditors’ liens, and 


the bankruptcy trustee took the equipment 
subject to the hens when he avoided the trans- 
actions to the good-faith transferees and recov- 
ered the equipment (decided under former G.S. 
25-9-403). Whitaker v. CIT Group/Equipment 
Fin., Inc. (In re Crowell), 304 Bankr. 255, 2004 
U.S. Dist. LEXIS 1326 (W.D.N.C. 2004). 


SUBPART 3. Priority. 


§ 25-9-318. No interest retained in right to payment that is 
sold; rights and title of seller of account or 
chattel paper with respect to creditors and 


purchasers. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. New. 

2. Sellers of Accounts, Chattel Paper, 
Payment Intangibles, and Promissory 
Notes. Section 1-201(37) defines “security in- 
terest” to include the interest of a buyer of 
accounts, chattel paper, payment intangibles, 
or promissory notes. See also section 9-109(a) 
and comment 5. Subsection (a) makes explicit 
what was implicit, but perfectly obvious, under 
former article 9: The fact that a sale of an 
account or chattel paper gives rise to a “security 
interest” does not imply that the seller retains 
an interest in the property that has been sold. 
To the contrary, a seller of an account or chattel 
paper retains no interest whatsoever in the 
property to the extent that it has been sold. 
Subsection (a) also applies to sales of payment 
intangibles and promissory notes, transactions 
that were not covered by former article 9. 
Neither this article nor the definition of “secu- 
rity interest” in section 1-201 provides rules for 
distinguishing sales transactions from those 


that create a security interest securing an ob- 
ligation. 

3. Buyers of Accounts and Chattel Paper. 
Another aspect of sales of accounts and chattel 
paper also was implicit, and equally obvious, 
under former article 9: If the buyer’s security 
interest is unperfected, then for purposes of 
determining the rights of certain third parties, 
the seller (debtor) is deemed to have all rights 
and title that the seller sold. The seller is 
deemed to have these rights even though, as 
between the parties, it has sold all its rights to 
the buyer. Subsection (b) makes this explicit. As 
a consequence of subsection (b), if the buyer’s 
security interest is unperfected, the seller can 
transfer, and the creditors of the seller can 
reach, the account or chattel paper as if it had 
not been sold. 

Example: Debtor sells accounts or chattel 
paper to Buyer-1 and retains no interest in 
them. Buyer-1 does not file a financing state- 
ment. Debtor then sells the same receivables to 
Buyer-2. Buyer-2 files a proper financing state- 
ment. Having sold the receivables to Buyer-1, 
Debtor would not have any rights in the collat- 
eral so as to permit Buyer-2’s security (owner- 
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ship) interest to attach. Nevertheless, under 
this section, for purposes of determining the 
rights of purchasers for value from Debtor, 
Debtor is deemed to have the rights that Debtor 
sold. Accordingly, Buyer-2’s security interest 
attaches, is perfected by the filing, and, under 
section 9-322, is senior to Buyer-1’s interest. 
4. Effect of Perfection. If the security in- 
terest of a buyer of accounts or chattel paper is 
perfected the usual result would take effect: 
Transferees from and creditors of the seller 
could not acquire an interest in the sold ac- 
counts or chattel paper. The same result gener- 
ally would occur if payment intangibles or 
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promissory notes were sold, inasmuch as the 
buyer’s security interest is automatically per- 
fected under section 9-309. However, in certain 
circumstances a purchaser who takes posses- 
sion of a promissory note will achieve priority, 
under Sections 9-330 or 9-331, over the security 
interest of an earlier buyer of the promissory 
note. It necessarily follows that the seller in 
those circumstances retains the power to trans- 
fer the promissory note, as if it had not been 
sold, to a purchaser who obtains priority under 
either of those sections. See Section 9-203(b)(3), 
Comment 6. 


§ 25-9-336. Commingled goods. 
AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note. — The Amended Official 
Comment (2001 Edition) is set out below to 
correct the Official Comment appearing in the 
main volume. 

1. Source. Former section 9-315. 

2.“Commingled Goods.” Subsection (a) de- 
fines “commingled goods.” It is meant to include 
not only goods whose identity is lost through 
manufacturing or production (e.g., flour that 
has become part of baked goods) but also goods 
whose identity is lost by commingling with 
other goods from which they cannot be distin- 
guished (e.g., ball bearings). 

3. Consequences of Becoming “Commin- 
gled Goods.” By definition, the identity of the 
original collateral cannot be determined once 
the original collateral becomes commingled 
goods. Consequently, the security interest in 
the specific original collateral alone is lost once 
the collateral becomes commingled goods, and 
no security interest in the original collateral 
can be created thereafter except as a part of the 
resulting product or mass. See subsection (b). 

Once collateral becomes commingled goods, 
the secured party’s security interest is trans- 
ferred from the original collateral to the prod- 
uct or mass. See subsection (c). If the security 
interest in the original collateral was perfected, 
the security interest in the product or mass is a 
perfected security interest. See subsection (d). 
This perfection continues until lapse. 

4. Priority of Perfected Security Inter- 
ests That Attach Under This Section. This 
section governs the priority of competing secu- 
rity interests in a product or mass only when 
both security interests arise under this section. 
In that case, if both security interests are 
perfected by operation of this section (see sub- 
sections (c) and (d)), then the security interests 
rank equally, in proportion to the value of the 
collateral at the time it became commingled 
goods. See subsection (f)(2). 

Example 1: SP-1 has a perfected security 
interest in Debtor’s eggs, which have a value of 


$300 and secure a debt of $400, and SP-2 has a 
perfected security interest in Debtor’s flour, 
which has a value of $500 and secures a debt of 
$700. Debtor uses the flour and eggs to make 
cakes, which have a value of $1000. The two 
security interests rank equally and share in the 
ratio of 3:5. Applying this ratio to the entire 
value of the product, SP-1 would be entitled to 
$375 (.e., 3/8 x $1000), and SP-2 would be 
entitled to $625 (i.e., 5/8 x $1000). 

Example 2: Assume the facts of Example 1, 
except that SP-1’s collateral, worth $300, se- 
cures a debt of $200. Recall that, if the cake is 
worth $1000, then applying the ratio of 3:5 
would entitle SP-1 to $375 and SP-2 to $625. 
However, SP-1 is not entitled to collect from the 
product more than it is owed. Accordingly, SP- 
1’s share would be only $200, SP-2 would re- 
ceive the remaining value, up to the amount it 
is owed ($700). 

Example 3: Assume that the cakes in the 
previous examples have a value of only $600. 
Again, the parties share in the ratio of 3:5. If, as 
in Example 1, SP-1 is owed $400, then SP-1 is 
entitled to $225 (i.e., 3/8 x $600), and SP-2 is 
entitled to $375 (i.e., 5/8 x $600). Debtor re- 
ceives nothing. If, however, as in Example 2, 
SP-1 is owed only $200, then SP-2 receives 
$400. 

The results in the foregoing examples remain 
the same, regardless of whether SP-1 or SP-2 
(or each) has a purchase-money security inter- 
est. 

5. Perfection: Unperfected Security In- 
terests. The rule explained in the preceding 
comment applies only when both security inter- 
ests in original collateral are perfected when 
the goods become commingled goods. If a secu- 
rity interest in original collateral is unperfected 
at the time the collateral becomes commingled 
goods, subsection (f)(1) applies. 

Example 4: SP-1 has a perfected security 
interest in the debtor’s eggs, and SP-2 has an 
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unperfected security interest in the debtor’s 
flour. Debtor uses the flour and eggs to make 
cakes. Under subsection (c), both security inter- 
ests attach to the cakes. But since SP-1’s secu- 
rity interest was perfected at the time of com- 
mingling and SP-2’s was not, only SP-1’s 
security interest in the cakes is perfected. See 
subsection (d). Under subsection (f)(1) and sec- 
tion 9-322(a)(2), SP-1’s perfected security inter- 
est has priority over SP-2’s unperfected secu- 
rity interest. 

If both security interests are unperfected, the 
rule of section 9-322(a)(3) would apply. 

6. Multiple Security Interests. On occa- 
sion, a single input may be encumbered by 
more than one security interest. In those cases, 
the multiple secured parties should be treated 
like a single secured party for purposes of 
determining their collective share under sub- 
section (f)(2). The normal priority rules would 
determine how that share would be allocated 
between them. Consider the following example, 
which is a variation on Example 1 above: 

Example 5: SP-1A has a perfected, first- 
priority security interest in Debtor’s eggs. 
SP-1B has a perfected, second-priority security 
interest in the same collateral. The eggs have a 
value of $300. Debtor owes $200 to SP-1A and 
$200 to SP-1B. SP-2 has a perfected security 
interest in Debtor’s flour, which has a value of 
$500 and secures a debt of $600. Debtor uses 
the flour and eggs to make cakes, which have a 
value of $1000. 

For purposes of subsection (f)(2), SP-1A and 
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SP-1B should be treated like a single secured 
party. The collective security interest would 
rank equally with that of SP-2. Thus, the se- 
cured parties would share in the ratio of 3 (for 
SP-1A and SP-1B combined) to 5 (for SP-2). 
Applying this ratio to the entire value of the 
product, SP-1A and SP-1B in the aggregate 
would be entitled to $375 (i.e., 3/8 x $1000), and 
SP-2 would be entitled to $625 (ie., 5/8 x 
$1000). 

SP-1A and SP-1B would share the $375 in 
accordance with their priority, as established 
under other rules. Inasmuch as SP-1A has first 
priority, it would receive $200, and SP-1B 
would receive $175. 

7. Priority of Security Interests That 
Attach Other Than by Operation of This 
Section. Under subsection (e), the normal pri- 
ority rules determine the priority of a security 
interest that attaches to the product or mass 
other than by operation of this section. For 
example, assume that SP-1 has a perfected 
security interest in Debtor’s existing and after- 
acquired baked goods, and SP-2 has a perfected 
security interest in Debtor’s flour. When the 
flour is processed into cakes, subsections (c) and 
(d) provide that SP-2 acquires a perfected secu- 
rity interest in the cakes. If SP-1 filed against 
the baked goods before SP-2 filed against the 
flour, then SP-1 will enjoy priority in the cakes. 
See section 9-322 (first-to-file-or-perfect). But if 
SP-2 filed against the flour before SP-1 filed 
against the baked goods, then SP-2 will enjoy 
priority in the cakes to the extent of its security 
interest. 


PART 5 


FILING. 


SUBPART 1. Filing Office; Contents and Effectiveness of 
Financing Statement. 


§ 25-9-502. Contents of financing statement; record of 
mortgage as financing statement; time of filing 
financing statement. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. Former section 9-402(1), (5), (6). 

2. “Notice Filing.” This section adopts the 
system of “notice filing.” What is required to be 
filed is not, as under pre-UCC chattel mortgage 
and conditional sales acts, the security agree- 
ment itself, but only a simple record providing a 


limited amount of information (financing state- 
ment). The financing statement may be filed 
before the security interest attaches or thereaf- 
ter. See subsection (d). See also section 9-308(a) 
(contemplating situations in which a financing 
statement is filed before a security interest 
attaches). 

The notice itself indicates merely that a per- 
son may have a security interest in the collat- 
eral indicated. Further inquiry from the parties 
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concerned will be necessary to disclose the 
complete state of affairs. Section 9-210 provides 
a statutory procedure under which the secured 
party, at the debtor’s request, may be required 
to make disclosure. However, in many cases, 
information may be forthcoming without the 
need to resort to the formalities of that section. 

Notice filing has proved to be of great use in 
financing transactions involving inventory, ac- 
counts, and chattel paper, because it obviates 
the necessity of refiling on each of a series of 
transactions in a continuing arrangement un- 
der which the collateral changes from day to 
day. However, even in the case of filings that do 
not necessarily involve a series of transactions 
(e.g., a loan secured by a single item of equip- 
ment), a financing statement is effective to 
encompass transactions under a security agree- 
ment not in existence and not contemplated at 
the time the notice was filed, if the indication of 
collateral in the financing statement is suffi- 
cient to cover the collateral concerned. Simi- 
larly, a financing statement is effective to cover 
after-acquired property of the type indicated 
and to perfect with respect to future advances 
under security agreements, regardless of 
whether after-acquired property or future ad- 
vances are mentioned in the financing state- 
ment and even if not in the contemplation of the 
parties at the time the financing statement was 
authorized to be filed. 

3. Debtor’s Signature; Required Authori- 
zation. Subsection (a) sets forth the simple 
formal requirements for an effective financing 
statement. These requirements are: (1) The 
debtor’s name; (2) the name of a secured party 
or representative of the secured party; and (3) 
an indication of the collateral. 

Whereas former section 9-402(1) required the 
debtor’s signature to appear on a financing 
statement, this article contains no signature 
requirement. The elimination of the signature 
requirement facilitates paperless filing. (How- 
ever, as PEB Commentary No. 15 indicates, a 
paperless financing statement was sufficient 
under former article 9.) Elimination of the 
signature requirement also makes the excep- 
tions provided by former section 9-402(2) un- 
necessary. 

The fact that this article does not require 
that an authenticating symbol be contained in 
the public record does not mean that all filings 
are authorized. Rather, section 9-509(a) enti- 
tles a person to file an initial financing state- 
ment, an amendment that adds collateral, or an 
amendment that adds a debtor only if the 
debtor authorizes the filing, and _ section 
9-509(d) entitles a person other than the debtor 
to file a termination statement only if the 
secured party of record authorizes the filing. Of 
course, a filing has legal effect only to the 
extent it is authorized. See section 9-510. 
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Law other than this article, including the law 
with respect to ratification of past acts, gener- 
ally determines whether a person has the req- 
uisite authority to file a record under this 
article. See sections 1-103 and 9-509, Comment 
3. However, under section 9-509(b), the debtor’s 
authentication of (or becoming bound by) a 
security agreement ipso facto constitutes the 
debtor’s authorization of the filing of a financ- 
ing statement covering the collateral described 
in the security agreement. The secured party 
need not obtain a separate authorization. 

Section 9-625 provides a remedy for unautho- 
rized filings. Making an unauthorized filing 
also may give rise to civil or criminal liability 
under other law. In addition, this article con- 
tains provisions that assist in the discovery of 
unauthorized filings and the amelioration of 
their practical effect. For example, section 
9-518 provides a procedure whereby a person 
may add to the public record a statement to the 
effect that a financing statement indexed under 
the person’s name was wrongfully filed, and 
section 9-509(d) entitles any person to file a 
termination statement if the secured party of 
record fails to comply with its obligation to file 
or send one to the debtor, the debtor authorizes 
the filing, and the termination statement so 
indicates. However, the filing office is neither 
obligated nor permitted to inquire into issues of 
authorization. See section 9-520(a). 

4. Certain Other Requirements. Subsec- 
tion (a) deletes other provisions of former sec- 
tion 9-402(1) because they seem unwise (real- 
property description for financing statements 
covering crops), unnecessary (adequacy of cop- 
ies of financing statements), or both (copy of 
security agreement as financing statement). In 
addition, the filing office must reject a financing 
statement lacking certain other information 
formerly required as a condition of perfection 
(e.g., an address for the debtor or secured 
party). See sections 9-516(b) and 9-520(a). 
However, if the filing office accepts the record, it 
is effective nevertheless. See section 9-520(c). 

5. Real-Property-Related Filings. Subsec- 
tion (b) contains the requirements for financing 
statements filed as fixture filings and financing 
statements covering timber to be cut or miner- 
als and minerals-related accounts constituting 
as-extracted collateral. A description of the re- 
lated real property must be sufficient to reason- 
ably identify it. See section 9-108. This formu- 
lation rejects the view that the real property 
description must be by metes and bounds, or 
otherwise conforming to traditional real-prop- 
erty practice in conveyancing, but, of course, 
the incorporation of such a description by ref- 
erence to the recording data of a deed, mort- 
gage, or other instrument containing the de- 
scription should suffice under the most 
stringent standards. The proper test is that a 
description of real property must be sufficient 
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so that the financing statement will fit into the 
real property search system and be found by a 
real property searcher. Under the optional lan- 
guage in subsection (b)(3), the test of adequacy 
of the description is whether it would be ade- 
quate in a record of a mortgage of the real 
property. As suggested in the legislative note, 
more detail may be required if there is a tract 
indexing system or a land registration system. 

If the debtor does not have an interest of 
record in the real property, a real-property- 
related financing statement must show the 
name of a record owner, and section 9-519(d) 
requires the financing statement to be indexed 
in the name of that owner. This requirement 
also enables financing statements covering as- 
extracted collateral or timber to be cut and 
financing statements filed as fixture filings to 
fit into the real property search system. 

6. Record of Mortgage Effective as Fi- 
nancing Statement. Subsection (c) explains 
when a record of a mortgage is effective as a 
financing statement filed as a fixture filing or to 
cover timber to be cut or as-extracted collateral. 
Use of the term “record of a mortgage” recog- 
nizes that in some systems the record actually 
filed is not the record pursuant to which a 
mortgage is created. Moreover, “mortgage” is 
defined in section 9-102 as an “interest in real 
property,” not as the record that creates or 
evidences the mortgage or the record that is 
filed in the public recording systems. A record 
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creating a mortgage may also create a security 
interest with respect to fixtures (or other goods) 
in conformity with this article. A single agree- 
ment creating a mortgage on real property and 
a security interest in chattels is common and 
useful for certain purposes. Under subsection 
(c), the recording of the record evidencing a 
mortgage (if it satisfies the requirements for a 
financing statement) constitutes the filing of a 
financing statement as to the fixtures (but not, 
of course, as to other goods). Section 9-515(g) 
makes the usual five-year maximum life for 
financing statements inapplicable to mortgages 
that operate as fixture filings under section 
9-502(c). Such mortgages are effective for the 
duration of the real property recording. 

Of course, if a combined mortgage covers 
chattels that are not fixtures, a regular financ- 
ing statement filing is necessary with respect to 
the chattels, and subsection (c) is inapplicable. 
Likewise, a financing statement filed as a “fix- 
ture filing” is not effective to perfect a security 
interest in personal property other than fix- 
tures. 

In some cases it may be difficult to determine 
whether goods are or will become fixtures. 
Nothing in this part prohibits the filing of a 
“precautionary” fixture filing, which would pro- 
vide protection in the event goods are deter- 
mined to be fixtures. The fact of filinr should 
not be a factor in the determining whether 
goods are fixtures. Cf. section 9-50F <b). 


§ 25-9-507. Effect of certain events on effectiveness of 
financing statement. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. Former section 9-402(7). 

2. Scope of Section. This section deals with 
situations in which the information in a proper 
financing statement becomes inaccurate after 
the financing statement is filed. Compare sec- 
tion 9-338, which deals with situations in which 
a financing statement contains a particular 
kind of information concerning the debtor (i.e., 
the information described in __ section 
9-516(b)(5)) that is incorrect at the time it is 
filed. 

3. Post-Filing Disposition of Collateral. 
Under subsection (a), a financing statement 
remains effective even if the collateral is sold or 
otherwise disposed of. This subsection clarifies 
the third sentence of former section 9-402(7) by 
providing that a financing statement remains 
effective following the disposition of collateral 
only when the security interest or agricultural 


lien continues in that collateral. This result is 
consistent with the conclusion of PEB Com- 
mentary No. 3. Normally, a security interest 
Coes continue after disposition of the collateral. 
See section 9-315(a)(1). Law other than this 
article determines whether an agricultural lien 
survives disposition of the collateral. 

As a consequence of the disposition, the col- 
lateral may be owned by a person other than 
the debtor against whom the financing state- 
ment was filed. Under subsection (a), the se- 
cured party remains perfected even if it does 
not correct the public record. For this reason, 
any person seeking to determine whether a 
debtor owns collateral free of security interests 
must inquire as to the debtor’s source of title 
and, if circumstances seem to require it, search 
in the name of a former owner. Subsection (a) 
addresses only the sufficiency of the informa- 
tion contained in the financing statement. A 
disposition of collateral may result in loss of 
perfection for other reasons. See section 9-316. 

Example: Dee Corp. is an Illinois corpora- 
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tion. It creates a security interest in its equip- 
ment in favor of Secured Party. Secured Party 
files a proper financing statement in Illinois. 
Dee Corp. sells an item of equipment to Bee 
Corp., a Pennsylvania corporation, subject to 
the security interest. The security interest con- 
tinues, see section 9-315(a)(1), and remains 
perfected, see section 9-507(a), notwithstand- 
ing that the financing statement is filed under 
“D” (for Dee Corp.) and not under “B.” However, 
because Bee Corp. is located in Pennsylvania 
and not Illinois, see section 9-307, unless Se- 
cured Party perfects under Pennsylvania law 
within one year after the transfer, its security 
interest will become unperfected and will be 
deemed to have been unperfected against pur- 
chasers of the collateral. See section 9-316. 

4. Other Post-Filing Changes. Subsection 
(b) provides that, as a general matter, post- 
filing changes that render a financing state- 
ment inaccurate and seriously misleading have 
no effect on a financing statement. The financ- 
ing statement remains effective. It is subject to 
two exceptions: Sections 9-507(c) and 9-508. 
Section 9-508 addresses the effectiveness of a 
financing statement filed against an original 
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debtor when a new debtor becomes bound by 
the original debtor’s security agreement. It is 
discussed in the comments to that section. 
Section 9-507(c) addresses a “pure” change of 
the debtor’s name, i.e., a change that does not 
implicate a new debtor. It clarifies former sec- 
tion 9-402(7). If a name change renders a filed 
financing statement seriously misleading, the 
financing statement, unless amended to pro- 
vide the debtor’s new correct name, is effective 
only to perfect a security interest in collateral 
acquired by the debtor before, or within four 
months after, the change. If an amendment 
that provides the new correct name is filed 
within four months after the change, the fi- 
nancing statement as amended would be effec- 
tive also with respect to collateral acquired 
more than four months after the change. If an 
amendment that provides the new correct 
name is filed more than four months after the 
change, the financing statement as amended 
would be effective also with respect to collateral 
acquired more than four months after the 
change, but only from the time of the filing of 
the amendment. 


§ 25-9-509. Persons entitled to file a record. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. New. 

2. Scope and Approach of This Section. 
This section collects in one place most of the 
rules determining whether a record may be 
filed. Section 9-510 explains the extent to which 
a filed record is effective. Under these sections, 
the identity of the person who effects a filing is 
immaterial. The filing scheme contemplated by 
this part does not contemplate that the identity 
of a “filer” will be a part of the searchable 
records. This is consistent with, and a neces- 
sary aspect of, eliminating signatures or other 
evidence of authorization from the system. 
(Note that the 1972 amendments to this article 
eliminated the requirement that a financing 
statement contain the signature of the secured 
party.) As long as the appropriate person autho- 
rizes the filing, or, in the case of a termination 
statement, the debtor is entitled to the termi- 
nation, it is insignificant whether the secured 
party or another person files any given record. 
The question of authorization is one for the 
court, not the filing office. However, a filing 
office may choose to employ authentication pro- 
cedures in connection with electronic communi- 
cations, e.g., to verify the identity of a filer who 


seeks to charge the filing fee. 

3. Unauthorized Filings. Records filed in 
the filing office do not require signatures for 
their effectiveness. Subsection (a)(1) substi- 
tutes for the debtor’s signature on a financing 
statement the requirement that the debtor au- 
thorize in an authenticated record the filing of 
an initial financing statement or an amend- 
ment that adds collateral. Also, under subsec- 
tion (a)(1), if an amendment adds a debtor, the 
debtor who is added must authorize the amend- 
ment. A person who files an unauthorized 
record in violation of subsection (a)(1) is liable 
under section 9-625 for actual and statutory 
damages. Of course, a filed financing statement 
is ineffective to perfect a security interest if the 
filing is not authorized. See section 9-510(a). 
Law other than this article, including the law 
with respect to ratification of past acts, gener- 
ally determines whether a person has the req- 
uisite authority to file a record under this 
section. See sections 1-103 and 9-502 comment 
3. This Article applies to other issues, such as 
the priority of a security interest perfected by 
the filing of a financing statement. 

4. Ipso Facto Authorization. Under sub- 
section (b), the authentication of a security 
agreement ipso facto constitutes the debtor’s 
authorization of the filing of a financing state- 
ment covering the collateral described in the 
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security agreement. The secured party need not 
obtain a separate authorization. Similarly, a 
new debtor’s becoming bound by a security 
agreement ipso facto constitutes the new debt- 
or’s authorization of the filing of a financing 
statement covering the collateral described in 
the security agreement by which the new 
debtor has become bound. And, under subsec- 
tion (c), the acquisition of collateral in which a 
security interest continues after disposition un- 
der section 9-315(a)(1)(A) ipso facto constitutes 
an authorization to file an initial financing 
statement against the person who acquired the 
collateral. The authorization to file an initial 
financing statement also constitutes an autho- 
rization to file a record covering actual proceeds 
of the original collateral, even if the security 
agreement is silent as to proceeds. 

Example 1: Debtor authenticates a security 
agreement creating a security interest in Debt- 
or’s inventory in favor of Secured Party. Se- 
cured Party files a financing statement cover- 
ing inventory and accounts. The financing 
statement is authorized insofar as it covers 
inventory and unauthorized insofar as it covers 
accounts. (Note, however, that the financing 
statement will be effective to perfect a security 
interest in accounts constituting proceeds of 
the inventory to the same extent as a financing 
statement covering only inventory.) 

Example 2: Debtor authenticates a security 
agreement creating a security interest in Debt- 
or’s inventory in favor of Secured Party. Se- 
cured Party files a financing statement cover- 
ing inventory. Debtor sells some inventory, 
deposits the buyer’s payment into a deposit 
account, and withdraws the funds to purchase 
equipment. As long as the equipment can be 
traced to the inventory, the security interest 
continues in the equipment. See section 
9-315(a)(1)(B). However, because the equip- 
ment was acquired with cash proceeds, the 
financing statement becomes ineffective to per- 
fect the security interest in the equipment on 
the 21st day after the security interest attaches 
to the equipment unless Secured Party contin- 
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ues perfection beyond the 20-day period by 
filing a financing statement against the equip- 
ment or amending the filed financing statement 
to cover equipment. See section 9-315(d). Debt- 
or’s authentication of the security agreement 
authorizes the filing of an initial financing 
statement or amendment covering the equip- 
ment, which is “property that becomes collat- 
eral under section 9-315(a)(1)(B).” See section 
9-509(b)(2). 

5. Agricultural Liens. Under subsection 
(a)(2), the holder of an agricultural lien may file 
a financing statement covering collateral sub- 
ject to the lien without obtaining the debtor’s 
authorization. Because the lien arises as mat- 
ter of law, the debtor’s consent is not required. 
A person who files an unauthorized record in 
violation of this subsection is liable under sec- 
tion 9-625(e) for a statutory penalty and dam- 
ages. 

6. Amendments; Termination State- 
ments Authorized by Debtor. Most amend- 
ments may not be filed unless the secured party 
of record, as determined under section 9-511, 
authorizes the filing. See subsection (d)(1). 
However, under subsection (d)(2), the authori- 
zation of the secured party of record is not 
required for the filing of a termination state- 
ment if the secured party of record failed to 
send or file a termination statement as re- 
quired by section 9-513, the debtor authorizes it 
to be filed, and the termination statement so 
indicates. 

7. Multiple Secured Parties of Record. 
Subsection (e) deals with multiple secured par- 
ties of record. It permits each secured party of 
record to authorize the filing of amendments. 
However, section 9-510(b) protects the rights 
and powers of one secured party of record from 
the effects of filings made by another secured 
party of record. See section 9-510, comment 3. 

8. Successor to Secured Party of Record. 
A person may succeed to the powers of the 
secured party of record by operation of other 
law, e.g., the law of corporate mergers. In that 
case, the successor has the power to authorize 
filings within the meaning of this section. 


§ 25-9-515. Duration and effectiveness of financing state- 
ment; effect of lapsed financing statement. 


CASE NOTES 


Tolling of Four-Month Window for Filing 
Financing Papers. — Four-month window 
within which a creditor had to file financing 
papers after a debtor moved to a new jurisdic- 
tion was tolled when the bankruptcy filing 
occurred; good-faith transferees did not take 
the equipment at issue free from the creditors’ 
liens, and the bankruptcy trustee took the 


equipment subject to the liens when he avoided 
the transactions to the good-faith transferees 
and recovered the equipment (decided under 
former G.S. 25-9-403). Whitaker v. CIT Group/ 
Equipment Fin., Inc. (In re Crowell), 304 
Bankr. 255, 2004 U.S. Dist. LEXIS 1326 
(W.D.N.C. 2004). 
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§ 25-9-516. What constitutes filing; effectiveness of filing. 
AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 
the Official Comment appearing in the main 
volume. 

1. Source. Subsection (a): Former section 
9-403(1); the remainder is new. 

2. What Constitutes Filing. Subsection (a) 
deals generically with what constitutes filing of 
a record, including an initial financing state- 
ment and amendments of all kinds (e.g., assign- 
ments, termination statements, and continua- 
tion statements). It follows former section 
9-403(1), under which either acceptance of a 
record by the filing office or presentation of the 
record and tender of the filing fee constitutes 
filing. 

3. Effectiveness of Rejected Record. Sub- 
section (b) provides an exclusive list of grounds 
upon which the filing office may reject a record. 
See section 9-520(a). Although some of these 
grounds would also be grounds for rendering a 
filed record ineffective (e.g., an initial financing 
statement does not provide a name for the 
debtor), many others would not be (e.g., an 
initial financing statement does not provide a 
mailing address for the debtor or secured party 
of record). Neither this section nor section 
9-520 requires or authorizes the filing office to 
determine, or even consider, the accuracy of 
information provided in a record. For example, 
the State A filing office may not reject under 
subsection (b)(5)(C) an initial financing state- 
ment indicating that the debtor is a State A 
corporation and providing a three-digit organi- 
zational identification number, even if all State 
A organizational identification numbers con- 
tain at least five digits and two letters. Some 
organization that are not registered organiza- 
tions (such as foreign corporations) have a 
read-ily determinable jurisdiction of organiza- 
tion. When that is not the case, with respect to 
an organization that is not a registered organi- 
zation, for purposes of this section, the debtor’s 
jurisdiction of organization is any ju-risdiction 
that bears a reasonable relation to the debtor, 
such as the jurisdiction stated in any organiza- 
tional document or agreement for the debtor as 
the jurisdiction under whose law the organiza- 
tion is formed or as the jurisdiction whose law 
is the governing law, or the jurisdiction in 
which the debtor is located under Section 
9-307(b) (i.e., its place of business or its chief 
executive office). Thus, for purposes of this 
section, more than one jurisdic-tion may qualify 
as the debtor’s jurisdiction of organization. See 
Comment 9. 

A financing statement or other record that is 
communicated to the filing office but which the 


filing office refuses to accept provides no public 
notice, regardless of the reason for the rejec- 
tion. However, this section distinguishes be- 
tween records that the filing office rightfully 
rejects and those that it wrongfully rejects. A 
filer is able to prevent a rightful rejection by 
complying with the requirements of subsection 
(b). No purpose is served by giving effect to 
records that justifiably never find their way 
into the system, and subsection (b) so provides. 

Subsection (d) deals with the filing office’s 
unjustified refusal to accept a record. Here, the 
filer is in no position to prevent the rejection 
and as a general matter should not be preju- 
diced by it. Although wrongfully rejected 
records generally are effective, subsection (d) 
contains a special rule to protect a third-party 
purchaser of the collateral (e.g., a buyer or 
competing secured party) who gives value in 
reliance upon the apparent absence of the 
record from the files. As against a person who 
searches the public record and reasonably re- 
hes on what the public record shows, subsection 
(d) imposes upon the filer the risk that a record 
failed to make its way into the filing system 
because of the filing office’s wrongful rejection 
of it. (Compare section 9-517, under which a 
mis-indexed financing statement is fully effec- 
tive.) This risk is likely to be small, particularly 
when a record is presented electronically, and 
the filer can guard against this risk by conduct- 
ing a post-filing search of the records. More- 
over, section 9-520(b) requires the filing office to 
give prompt notice of its refusal to accept a 
record for filing. 

4. Method or Medium of Communica- 
tion. Rejection pursuant to subsection (b)(1) for 
failure to communicate a record properly 
should be understood to mean noncompliance 
with procedures relating to security, authenti- 
cation, or other communication-related require- 
ments that the filing office may impose. Subsec- 
tion (b)(1) does not authorize a filing office to 
impose additional substantive requirements. 
See section 9-520, comment 2. 

5. Address for Secured Party of Record. 
Under subsection (b)(4) and section 9-520(a), 
the lack of a mailing address for the secured 
party of record requires the filing office to reject 
an initial financing statement. The failure to 
include an address for the secured party of 
record no longer renders a financing statement 
ineffective. See section 9-502(a). The function of 
the address is not to identify the secured party 
of record but rather to provide an address to 
which others can send required notifications, 
e.g., of a purchase-money security interest in 
inventory or of the disposition of collateral. 
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Inasmuch as the address shown on a filed 
financing statement is an “address that is rea- 
sonable under the circumstances,” a person 
required to send a notification to the secured 
party may satisfy the requirement by sending a 
notification to that address, even if the address 
is or becomes incorrect. See section 9-102 (def- 
inition of “send”). Similarly, because the ad- 
dress is “held out by (the secured party) as the 
place for receipt of such communications (i.e., 
communications relating to security interests),” 
the secured party is deemed to have received a 
notification delivered to that address. See sec- 
tion 1-201(26). 

6. Uncertainty Concerning Individual 
Debtor’s Last Name. Subsection (b)(3)(C) re- 
quires the filing office to reject an initial financ- 
ing statement or amendment adding an indi- 
vidual debtor if the office cannot index the 
record because it does not identify the debtor’s 
last name (e.g., it is unclear whether the debt- 
or’s name is Elton John or John Elton). 

7. Inability of Filing Office to Read or 
Decipher Information. Under subsection 
(c)(1), if the filing office cannot read or decipher 
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information, the information is not provided by 
a record for purposes of subsection (b). 

8. Classification of Records. For purposes 
of subsection (b), a record that does not indicate 
it is an amendment or identify an initial financ- 
ing statement to which it relates is deemed to 
be an initial financing statement. See subsec- 
tion (c)(2). 

9. Effectiveness of Rejectable But 
Unrejected Record. Section 9-520(a) requires 
the filing office to refuse to accept an initial 
financing statement for a reason set forth in 
subsection (b). However, if the filing office ac- 
cepts such a financing statement nevertheless, 
the financing statement generally is effective if 
it complies with the requirements of section 
9-502(a) and (b). See section 9-520(c). Similarly, 
an otherwise effective financing statement gen- 
erally remains so even though the information 
in the financing statement becomes incorrect. 
See section 9-507(b). (Note that if the informa- 
tion required by subsection (b)(5) is incorrect 
when the financing statement is filed, section 
9-338 applies.) 


PART 6. 


DEFAULT. 


SUBPART 1. Default and Enforcement of Security Interest. 


§ 25-9-601. Rights after default; judicial enforcement; con- 
signor or buyer of accounts, chattel paper, 
payment intangibles, or promissory notes. 


CASE NOTES 


Rights and remedies under former G.S. 
25-9-501 were cumulative, etc. 

In an action regarding the purchase and sale 
of a business, in which the sellers counter- 
claimed on a promissory note executed by the 
buyer, given the buyer’s default, the sellers 


were entitled to elect both possession of the 
collateral and a judgment for the amount owed, 
under G.S. 25-9-601(a)(1) and (c), as their 
rights on default were cumulative. Kindred of 
N.C., Inc. v. Bond, 160 N.C. App. 90, 584 S.E.2d 
846, 2003 N.C. App. LEXIS 1765 (2003). 


eat aly 


TRANSITION. 


§ 25-9-706. When initial financing statement suffices to 
continue effectiveness of financing statement. 


AMENDED OFFICIAL COMMENT (2001 EDITION) 


Editor’s Note.— The Amended Official Com- 
ment (2001 Edition) is set out below to correct 


the Official Comment appearing in the main 
volume. 
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1. Continuation of Financing State- 
ments Not Filed in Proper Filing Office 
Under This Article. This section deals with 
continuing the effectiveness of financing state- 
ments that are filed in the proper state and 
office under former article 9, but which would 
be filed in the wrong state or in the wrong office 
of the proper state under this article. Section 
9-705(d) provides that, under these circum- 
stances, filing a continuation statement after 
the effective date of this article in the office 
designated by former article 9 would not be 
effective. This section provides the means by 
which the effectiveness of such a financing 
statement can be continued if this article gov- 
erns perfection under the applicable choice of 
law rule: Filing an initial financing statement 
in the office specified by section 9-501. 

Although it has the effect of continuing the 
effectiveness of a pre-effective-date financing 
statement, an initial financing statement de- 
scribed in this section is not a continuation 
statement. Rather, it is governed by the rules 
applicable to initial financing statements. 
(However, the debtor need not authorize the 
filing. See section 9-708.) Unlike a continuation 
statement, the initial financing statement de- 
scribed in this section may be filed any time 
during the effectiveness of the pre-effective- 
date financing statement—even before this ar- 
ticle is enacted—and not only within the six 
months immediately prior to lapse. In contrast 
to a continuation statement, which extends the 
lapse date of a filed financing statement for five 
years, the initial financing statement has its 
own lapse date, which bears no relation to the 
lapse date of the pre-effective-date financing 
statement whose effectiveness the initial fi- 
nancing statement continues. See subsection 
(b). 

As subsection (a) makes clear, the filing of an 
initial financing statement under this section 
continues the effectiveness of a pre-effective- 
date financing statement. If the effectiveness of 
a pre-effective-date financing statement lapses 
before the initial financing statement is filed, 
the effectiveness of the pre-effective-date fi- 
nancing statement cannot be continued. 
Rather, unless the security interest is perfected 
otherwise, there will be a period during which 
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the security interest is unperfected before be- 
coming perfected again by the filing of the 
initial financing statement under this section. 

If an initial financing statement is filed un- 
der this section before the effective date of this 
Article, it takes effect when this Article takes 
effect (assuming that it is ineffective under 
former article 9). Note, however, that former 
article 9 determines whether the filing office is 
obligated to accept such an initial financing 
statement. For the reason given in the preced- 
ing paragraph, an initial financing statement 
filed before the effective date of this Article does 
not continue the effectiveness of a pre-effective- 
date financing statement unless the latter re- 
mains effective on the effective date of this 
Article. Thus, for example, if the effectiveness 
of the pre-effective-date financing statement 
lapses before this Article takes effect, the initial 
financing statement would not continue its ef- 
fectiveness. 

2. Requirements of Initial Financing 
Statement Filed in Lieu of Continuation 
Statement. Subsection (c) sets forth the re- 
quirements for the initial financing statement 
under subsection (a). These requirements are 
needed to inform searchers that the initial 
financing statement operates to continue a fi- 
nancing statement filed elsewhere and to en- 
able searchers to locate and discover the at- 
tributes of the other financing statement. A 
single initial financing statement may continue 
the effectiveness of more than one financing 
statement filed before this Article’s effective 
date. See section 1-102(5)(a) (words in the sin- 
gular include the plural). If a financing state- 
ment has been filed in more than one office in a 
given jurisdiction, as may be the case if the 
jurisdiction had adopted former Section 
9-401(1), third alternative, then an identifica- 
tion of the filing in the central filing office 
suffices for purposes of subsection (c)(2). If 
under this article the collateral is of a type 
different from its type under former article 
9—as would be the case, e.g., with a right to 
payment of lottery winnings (a “general intan- 
gible” under former article 9 and an “account” 
under this article), then subsection (c) requires 
that the initial financing statement indicate 
the type under this article. 
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Chapter 28A. 


Administration of Decedents’ Estates. 


ARTICLE 18. 


Representative’s Powers, Duties and Liabilities. 


§ 28A-13-3. Powers of a personal representative or fidu- 


clary. 


CASE NOTES 


No Authority to Waive Attorney-Client 
Privilege. — Deceased client’s widow did not 
have the authority, as his personal representa- 
tive, under G.S. 28A-13-3(a)(15), to waive his 
attorney-client privilege, by reopening his es- 
tate “to handle legal matters,” as it was not 
plausible that she reopened the estate in con- 
sideration of the estate’s release from civil 
liability given by the family of an individual 
whose murder investigation the client was in- 


volved in when he committed suicide, as the 
release stated it was in consideration for the 
sum of one dollar and did not mention an 
affidavit the widow executed purporting to 
waive the client’s attorney-client privilege, and 
the estate had no assets when it was reopened. 
In re Investigation of the Death of Miller, 357 
N.C. 316, 584 S.E.2d 772, 2003 N.C. LEXIS 831 
(2003). 


ARTICLE 18. 


Actions and Proceedings. 


§ 28A-18-1. Survival of actions to and against personal 


representative. 


CASE NOTES 


I. General Consideration. 
II. Revival and Survival of Actions. 


I. GENERAL CONSIDERATION. 


Exclusivity of Workers’ Compensation 
Remedies. — Even if a forklift driver was not 
trained to sound a horn when entering or 
exiting defendant employer’s plant, there was 
no evidence injury or death was substantially 
certain to occur as the forklift had been oper- 
ated in a similar manner for a number of years 
with no similar accident; a wrongful death 
action filed by a deceased worker’s representa- 
tive under the North Carolina Wrongful Death 
Act, G.S. 28A-18-1 through G.S. 28A-18-8, was 
precluded by G.S. 97-9, G.S. 97-10.1, of the 
North Carolina Workers’ Compensation Act, 
G.S. 97-1 et seq., and summary judgment was 
therefore granted to the employer. Southern v. 
Metromont Materials, LLC, 331 F Supp. 2d 


386, 2004 U.S. Dist. LEXIS 6958 (W.D.N.C. 
2004). 

Cited in Farm Bureau Ins. Co. of N.C., Inc. v. 
Blong, 159 N.C. App. 365, 583 S.E.2d 307, 2003 
N.C. App. LEXIS 1497 (2003), cert. denied, 357 
N.C. 578, 589 S.E.2d 125 (2003); Champion v. 
PPG Indus., — F. Supp. 2d —, 2004 U.S. Dist. 
LEXIS 9034 (W.D.N.C. Apr. 2, 2004). 


II. REVIVAL AND SURVIVAL OF 
ACTIONS. 


Causes of Action Specified in Subsection 
(b). — Sister’s petition to declare her brother 
incompetent was nugatory after the death of 
the brother and did not survive the death of the 
brother; thus, the appeal abated and became 
moot upon the brother’s death and was dis- 
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missed. In re Higgins, 160 N.C. App. 704, 587 
S.E.2d 77, 2003 N.C. App. LEXIS 1908 (2003). 


ADMIN. OF DECEDENTS’ ESTATES 


§28A-19-6 


§ 28A-18-2. Death by wrongful act of another; recovery 


not assets. 


Legal Periodicals. — 
For comment, “In re Estate of Lunsford and 
Statutory Ambiguity: Trying to Reconcile Child 


Abandonment and the Intestate Succession 
Act,” 81 N.C.L. Rev. 1149 (2003). 


CASE NOTES 


I. General Consideration. 
IV. Distribution of Recovery. 


I. GENERAL CONSIDERATION. 


Cited in McKinney v. Richitelli, 357 N.C. 
483, 586 S.E.2d 258, 2003 N.C. LEXIS 1097 
(2003); Locust v. Pitt County Mem. Hosp., 358 
N.C. 118, 591 S.E.2d 543, 2004 N.C. LEXIS 20 
(2004). 


IV. DISTRIBUTION OF RECOVERY. 


Distribution as if Decedent Died Intes- 
tate. — 
Where decedent’s ex-spouse abandoned her 


interest in the decedent’s estate at the time of 
death, decedent’s siblings were entitled to 
share in any wrongful death proceeds, distribu- 
tion was dictated by the laws of intestacy, and 
decedent’s sister, as administratrix had stand- 
ing to file the action. Locust v. Pitt County 
Mem. Hosp., 358 N.C. 113, 591 S.E.2d 543, 
2004 N.C. LEXIS 20 (2004). 


§ 28A-18-8. Action to continue, though letters revoked. 


CASE NOTES 


Cited in Champion v. PPG Indus., — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 9034 
(W.D.N.C. Apr. 2, 2004). 


ARTICLE 19. 


Claims Against the Estate. 


§ 28A-19-6. Order of payment of claims. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Claim by Former Spouse. — Distributive 
award that the trial court entered in favor of an 
ex-wife after her former husband died was not 
part of the husband’s estate, and the trial court 


properly ordered the husband’s personal repre- 
sentative to pay the award before she paid 
claims against the estate. Painter-Jamieson Vv. 
Painter, — N.C. App. —, 594 S.E.2d 217, 2004 
N.C. App. LEXIS 400 (2004). 
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§28A-23-4 


§ 28A-19-16. Disputed claim not referred barred in three 


months. 


CASE NOTES 


Rejection of Claim Must Be Absolute 
and Unequivocal. — 

Since, when an estate responded to a former 
wife’s claim, it stated that the claim was re- 
jected but offered $ 1,000 in settlement of any 
claim that she may have had, and invited a 
response or counter-offer, the former wife could 
have reasonably inferred that negotiations 
were in order and a discussion might have 


resulted in allowance and settlement of the 
claim in some amount; thus, since the estate 
failed to absolutely and unequivocally reject 
the claim, the statute of limitations contained 
in G.S. 28A-19-16 was not triggered and did not 
bar the action. Elliott v. Estate of Elliott, — 
N.C. App. —, 596 S.E.2d 819, 2004 N.C. App. 
LEXIS 512 (2004). 


ARTICLE 23. 
Settlement. 


§ 28A-23-3. Commissions allowed personal representa- 
tives; representatives guilty of misconduct or 


default. 


Commission Improperly Calculated. — 
Since a guardian sold properties specifically to 
pay the debts and administrative costs of the 
guardianship estate, an award of commissions 
to the guardian based upon a percentage of the 
total proceeds of the sales was improper; G.S. 


CASE NOTES 


28A-23-3(b) unambiguously limited the com- 
missions under such circumstances to a per- 
centage of only the amount of proceeds used to 
pay such costs and debts. In re Estate of Moore, 
160 N.C. App. 85, 584 S.E.2d 807, 2003 N.C. 
App. LEXIS 1664 (2003). 


§ 28A-23-4. Counsel fees allowable to attorneys serving as 


representatives. 


CASE NOTES 


Cited in In re Estate of Moore, 160 N.C. App. 
85, 584 S.E.2d 807, 2003 N.C. App. LEXIS 1664 
(2003). 
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Chapter 29. 


Intestate Succession. 


ARTICLE 1. 


General Provisions. 


§ 29-1. Short title. 


Legal Periodicals. — 
For comment, “In re Estate of Lunsford and 
Statutory Ambiguity: Trying to Reconcile Child 


Abandonment and the Intestate Succession 
Act,” 81 N.C.L. Rev. 1149 (2003). 


ARTICLE 2. 
Shares of Persons Who Take upon Intestacy. 


§ 29-14. Share of surviving spouse. 


CASE NOTES 


Wrongful Death Action. — 

Where decedent’s ex-spouse abandoned her 
interest in the decedent’s estate at the time of 
death, decedent’s siblings were entitled to 
share in any wrongful death proceeds, distribu- 


tion was dictated by the laws of intestacy, and 
decedent’s sister, as administratrix had stand- 
ing to file the action. Locust v. Pitt County 
Mem. Hosp., 358 N.C. 118, 591 S.E.2d 543, 
2004 N.C. LEXIS 20 (2004). 


§ 29-15. Shares of others than surviving spouse. 


CASE NOTES 


Wrongful Death Action. — 

Where decedent’s ex-spouse abandoned her 
interest in the decedent’s estate at the time of 
death, decedent’s siblings were entitled to 
share in any wrongful death proceeds, distribu- 


tion was dictated by the laws of intestacy, and 
decedent’s sister, as administratrix had stand- 
ing to file the action. Locust v. Pitt County 
Mem. Hosp., 358 N.C. 113, 591 S.E.2d 543, 
2004 N.C. LEXIS 20 (2004). 


ARTICLE 3. 


Distribution among Classes. 


§ 29-16. Distribution among classes. 


CASE NOTES 


Siblings. — Where decedent’s ex-spouse 
abandoned her interest in the decedent’s estate 
at the time of death, decedent’s siblings were 
entitled to share in any wrongful death pro- 
ceeds, distribution was dictated by the laws of 


intestacy, and decedent’s sister, as administra- 
trix had standing to file the action. Locust v. 
Pitt County Mem. Hosp., 358 N.C. 113, 591 
S.E.2d 543, 2004 N.C. LEXIS 20 (2004). 
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§29-19 


ARTICLE 6. 
Illegitimate Children. 


§ 29-19. Succession by, through and from illegitimate chil- 


dren. 


CASE NOTES 


Compliance with Section Essential. — 

Illegitimate child’s complaint seeking a dec- 
laration that she was the sole heir of a decedent 
was properly dismissed where the complaint 
did not claim that the decedent was adjudged to 
be the child’s father, or that the decedent had 
acknowledged himself to be the child’s father in 
a written instrument which was duly executed 
and filed; absent G.S. 29-19(b), an illegitimate 
child had no right to inherit from his or her 


putative father, and, although a deoxyribonu- 
cleic acid (DNA) test had established that the 
decedent was the child’s biological father, a 
positive DNA test was not listed in the the 
statute as a method of meeting the require- 
ments to legitimate a child. Phillips v. Ledford, 
162 N.C. App. 150, 590 S.E.2d 280, 2004 N.C. 
App. LEXIS 3 (2004), cert. denied, appeal dis- 
missed, 358 N.C. 377, 597 S.E.2d 133 (2004). 
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Chapter 30. 
Surviving Spouses. 


Article 1A. 
Elective Share. 


Sec. 
30-3.6. Waiver of rights. 


ARTICLE 1A. 
Elective Share. 


§ 30-3.6. Waiver of rights. 


(a) The right of a surviving spouse to claim an elective share may be waived, 
wholly or partially, before or after marriage, with or without consideration, by 
a written waiver signed by the surviving spouse. 

(b) A waiver is not enforceable if the surviving spouse proves that: 

(1) The waiver was not executed voluntarily; or 

(2) The surviving spouse was not provided a fair and reasonable disclo- 
sure of the property and financial obligations of the decedent, unless 
the surviving spouse waived, in writing, the right to that disclosure. 

(c) Awritten waiver that would have been effective to waive a spouse’s right 
to dissent in estates of decedents dying on or before December 31, 2000, under 
Article 1 of Chapter 30 of the General Statutes is effective to waive that 
spouse’s right of elective share under this Article for estates of decedents dying 
on or after January 1, 2001. (2000-178, s. 2; 2003-296, s. 5; 2004-208, s. 30.) 


Effect of Amendments. — gust 17, 2004, substituted “decedents” for “de- 
Session Laws 2004-203, s. 30, effective Au- cedent’s” in subsection (c). 
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Chapter 31. 
Wills. 


ARTICLE 6. 
Caveat to Will. 


§ 31-32. When and by whom caveat filed. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Burden of Proof. — 

Although a trial court properly granted sum- 
mary judgment to an executor where there was 
no evidence of a lack of testamentary capacity, 
the trial court erred in finding estoppel and no 


undue influence; a caveator showed that the 
caveator would have received a bequest in any 
event and that there were genuine issues of 
material fact relating to undue influence. In re 
Will of Smith, 158 N.C. App. 722, 582 S.E.2d 
356, 2003 N.C. App. LEXIS 1229 (2003). 


ARTICLE 7. 
Construction of Will. 


§ 31-46. Validity of will; which laws govern. 


CASE NOTES 


Challenges to Validity. — Although a trial 
court properly granted summary judgment to 
an executor where there was no evidence of a 
lack of testamentary capacity, the trial court 
erred in finding estoppel and no undue influ- 
ence; a caveator showed that the caveator 


would have received a bequest in any event and 
that there were genuine issues of material fact 
relating to undue influence. In re Will of Smith, 
158: N.C. App. 722, 582 .S.E.2d 356; 2003:N:C: 
App. LEXIS 1229 (2003). 
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§31A-2 


Chapter 31A. 
Acts Barring Property Rights. 


ARTICLE 1. 


Rights of Spouse. 


§ 31A-1. Acts barring rights of spouse. 


CASE NOTES 


Wrongful Death Action. — 

Where decedent’s ex-spouse abandoned her 
interest in the decedent’s estate at the time of 
death, decedent’s siblings were entitled to 
share in any wrongful death proceeds, distribu- 


tion was dictated by the laws of intestacy, and 
decedent’s sister, as administratrix had stand- 
ing to file the action. Locust v. Pitt County 
Mem. Hosp., 358 N.C. 113,591 S.B.2d 543, 
2004 N.C. LEXIS 20 (2004). 


ARTICLE 2. 


Parents. 


§ 31A-2. Acts barring rights of parents. 


Legal Periodicals. — 


Abandonment and the Intestate Succession 


For comment, “In re Estate of Lunsford and Act,” 81 N.C.L. Rev. 1149 (2003). 


Statutory Ambiguity: Trying to Reconcile Child 


CASE NOTES 


Construction. — G.S. 31A-2, precluding an 
abandoning parent from taking anything from 
the abandoned child’s intestate estate, was am- 
biguous because nowhere in Chapter 31A was 
the term “child” defined, nor was the meaning 
of the term clear from its context, so “child” 
here could reasonably mean either a minor 
offspring or an offspring of any age. McKinney 
v. Richitelli, 357 N.C. 483, 586 S.E.2d 258, 2003 
N.C. LEXIS 1097 (2003). 

Meaning of Abandonment. — 

Logically, G.S. 31A-2, prohibiting a parent 
who abandoned a child from taking anything 
from the child’s intestate estate, had to apply to 
an abandonment that initially occurred while 
the child was a minor as a parent could not 
abandon an emancipated or adult child when 
the parent had no further responsibility for the 
child. McKinney v. Richitelli, 357 N.C. 483, 586 
S.E.2d 258, 2003 N.C. LEXIS 1097 (2003). 

Applicability to Estate of Adult Child. — 

North Carolina Supreme Court had implic- 
itly held that G.S. 31A-2 applied to a dispute as 
to a father’s rights to share in his daughter’s 
estate even though she was not a minor at the 


time of her death. In re Estate of Lunsford, 160 
N.C. App. 125, 585 S.E.2d 245, 2003 N.C. App. 
LEXIS 1764 (2003). 

North Carolina General Assembly ade- 
quately demonstrated an unwillingness to al- 
low an abandoning parent to take from an 
abandoned adult child as the result of a me- 
chanical application of the rules of intestate 
succession. McKinney v. Richitelli, 357 N.C. 
483, 586 S.E.2d 258, 2003 N.C. LEXIS 1097 
(2003). 

When a deceased child’s mother filed a de- 
claratory judgment action against the child’s 
father, seeking a determination of the parties’ 
rights to share in the child’s estate, including 
the proceeds of a wrongful death suit on the 
child’s behalf, under G.S. 31A-2, because the 
father did not support or communicate with the 
child from age four until almost age 20, the 
father’s motion to dismiss, under G.S. 1A-1, 
Rule 12(b)(6), was properly denied; while the 
father resumed support of and contact with the 
child before the child’s death, support had to be 
resumed at least one year before the end of the 
father’s legal obligation to support the child, 
which ended at age 18, to apply the exception to 
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G.S. 31A-2’s preclusion, found in G.S. 31A-2(1), 
so that exception did not apply to the father. 
McKinney v. Richiteli, 357 N.C. 483, 586 
S.E.2d 258, 2003 N.C. LEXIS 1097 (2003). 
Legislative intent behind G.S. 31A-2, pre- 
cluding an abandoning parent from sharing in 
the abandoned child’s intestate estate, was 
both to discourage parents from shirking their 
responsibility of support to their children and 
to prevent an abandoning parent from reaping 
an undeserved bonanza, and if G.S. 31A-2 had 
no application once a child reached majority, a 
parent who had abandoned his or her child 
would nevertheless automatically inherit if the 
still-abandoned child died intestate after reach- 
ing the age of 18 so such an interpretation 
would frustrate the statute’s purpose and effec- 
tively forgive the abandoning parent’s derelic- 
tion; G.S. 31A-2 applied to any abandoned child 
dying intestate regardless of the child’s age at 
death. McKinney v. Richitelli, 357 N.C. 4838, 
586 S.E.2d 258, 2003 N.C. LEXIS 1097 (2003). 
Critical inquiry as to G.S. 31A-2(1), allowing 
a parent who had abandoned a child to share in 
the child’s intestate estate if the parent had 
resumed supporting the child, was not whether 
a parent could resume a relationship with a 
child, but whether a parent resumed its care 
and maintenance at least one year prior to the 
death of the child and continued the same until 
its death so the exception required that the 
parent resume both the care and maintenance 
of the child, and these requirements could not 
be read in the disjunctive; while “care” per- 
tained to love and concern for the child, “main- 
tenance” referred to the financial support of a 
child during minority, and North Carolina ju- 
risprudence established that the authority of a 
court to require support for a normal child 
ceased when the legal obligation to support no 
longer existed so the parents’ duty to support 
ceased upon emancipation, and the age of 
emancipation was precisely fixed at 18. 
McKinney v. Richitelli, 357 N.C. 483, 586 
S.E.2d 258, 2003 N.C. LEXIS 1097 (2003). 
G.S. 31A-2, precluding an abandoning parent 
from sharing in the abandoned child’s intestate 
estate, pertained to the estate of a child of any 
age, and under the logic of that analysis — that 
a parent who abandoned a child should benefit 
from the death of the child only if the parent 
had resumed a parental relationship with the 
child — an abandoning parent who sought to 
come under the exception in G.S. 31A-2(1), 
allowing an abandoning parent to share in the 
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abandoned child’s intestate estate if support of 
the child was resumed, had to renew both the 
care and the maintenance of the child during 
the child’s minority, when care and mainte- 
nance were most valuable; under the terms of 
the statute, the care and maintenance had to 
continue for a year before the child’s death so, 
in order to benefit from this provision, a parent 
had to renew such care and maintenance at 
least one year before the child reached the age 
of 18. McKinney v. Richitelli, 357 N.C. 483, 586 
S.E.2d 258, 2003 N.C. LEXIS 1097 (2003). 

Construction of Exception. — Exception 
contained in G.S. 31A-2(2) must be construed in 
accordance with the policy underlying Chapter 
31A; the exception contained in G.S. 31A-2(2) 
essentially states that if a court takes away 
custody of a child and decides the specifics of 
support, then a parent should not be denied the 
right to participate in intestate succession if he 
limits his role in his child’s life to the parame- 
ters set out by a court. In re Estate of Lunsford, 
160 N.C. App. 125, 585 S.E.2d 245, 2003 N.C. 
App. LEXIS 1764 (2003). 

Exception in Subsection 2 Applied. — 
Trial court erred in concluding that a father did 
not fall within the scope of G.S. 31A-2(2) where: 
(1) the father was deprived of custody under the 
divorce decree, (2) the decree did not grant the 
father any visitation rights, and (3) because the 
district court in its divorce judgment consid- 
ered the issue of child support but elected not to 
require the father to pay support, the father 
complied with the only order in existence ad- 
dressing the question of child support. In re 
Estate of Lunsford, 160 N.C. App. 125, 585 
S.E.2d 245, 2003 N.C. App. LEXIS 1764 (2003). 

No Abandonment Found. — Trial court 
erred in concluding that a father had willfully 
abandoned his child for purposes of G.S. 31A-2 
where: (1) the mother was awarded sole cus- 
tody of the child in a divorce decree that did not 
address visitation rights or any child support 
obligation of the father, (2) the father offered to 
help pay for the child’s expenses on occasion, 
but his offers were refused by the mother, (3) 
the father sporadically visited the child, (4) as 
the child grew older, either the child or the 
father would initiate phone calls, visits, or 
other relational contact, and (5) the father 
attended the child’s high school graduation, 
and both had initiated plans for furthering 
their father-daughter relationship. In re Estate 
of Lunsford, 160 N.C. App. 125, 585 S.E.2d 245, 
2003 N.C. App. LEXIS 1764 (2003). 
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ARTICLE 3. 
Willful and Unlawful Killing of Decedent. 


§ 31A-3. Definitions. 


CASE NOTES 


Cited in Locust v. Pitt County Mem. Hosp., 
358 N.C. 113, 591 S.E.2d 548, 2004 N.C. LEXIS 
20 (2004). 


ARTICLE 4. 


General Provisions. 


§ 31A-15. Chapter to be broadly construed. 


CASE NOTES 


Public Policy Applied. — Father’s failure 
to pay child support when a divorce court 
considered the issue of child support but de- 
cided not to order him to pay child support was 
consistent with the only pertinent order and 
with the mother’s wishes and could not be 


deemed wrong in the sense of the public policy 
expressed in G.S. 31A-15 and could not prevent 
the father from sharing in his daughter’s intes- 
tate estate under G.S. 31A-2(2). In re Estate of 
Lunsford, 160 N.C. App. 125, 585 S.E.2d 245, 
2003 N.C. App. LEXIS 1764 (2003). 
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Chapter 32. 
Fiduciaries. 
Article 5. Sec. 
; 32-56. Payment of compensation without court 
Compensation [Repealed.] pee t 
Sec. 32-57. Judicial review; payment of compensa- 
32-50 through 32-52. [Repealed.] tion and other payments with 
E court order. 
Article 6. 32-58. Reimbursement for expenses incurred. 
Compensation of Trustees and Other 32-59. Compensation of other fiduciaries. 
Fiduciaries. 32-60. Effect of provisions in instrument. 
er 32-61. Counsel fees allowable to attorneys 
eae Pinner Rae serving as fiduciaries. 
-54. Compensation of trustees. : Peet 
39-55. Notice. 32-62. Applicability. 
ARTICLE 3. 


Powers of Fiduciaries. 


§ 32-27. Powers which may be incorporated by reference 
in trust instrument. 


CASE NOTES 


Attorney-Client Privilege. — Deceased cli- 
ent’s widow, who was also the executrix of his 
estate, and who was granted all the powers 
contained in G.S. 32-27, had no authority under 
G.S. 32-27(23) to waive the client’s attorney- 
client privilege, as there was no existing claim 


by or against the client’s estate, nor did she 
have such authority under any other provision 
of G.S. 32-27. In re Investigation of the Death of 
Miller, 357 N.C. 316, 584 S.E.2d 772, 2003 N.C. 
LEXIS 831 (2003). 


ARTICLE DB. 


Compensation. 


§§ 32-50 through 32-52: Repealed by Session Laws 2004-139, s. 1, 
effective January 1, 2005, and applicable to payments made to 
a fiduciary on or after that date. 


Cross References. — For present provi- 
sions relating to compensation of trustees and 
other fiduciaries, see G.S. 32-53 et seq. 
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ARTICLE 6. 


Compensation of Trustees and Other Fiduciaries. 


§ 32-53. Definitions. 


The following definitions apply in this Article: 

(1) “Beneficiary” means (i) all living persons who are currently receiving 
or who are eligible to receive distributions of income or principal of the 
trust and (11) all living persons who would be entitled to income and/or 
principal of the trust if the trust were to terminate at the time of the 
giving of the notice referred to in G.S. 32-55 (without regard to the 
exercise of any power of appointment). 

(2) “Representative” means, with respect to a beneficiary who is under a 
legal disability, the beneficiary’ agent under a durable power of 
attorney, general guardian, guardian of the estate, or guardian of the 
person of a beneficiary, and the parent of a minor beneficiary. 

(3) “Trust” is as defined in G.S. 36A-22.1(5). (2004-139, s. 2.) 


Editor’s Note. — Session Laws 2004-139, s. This Article was enacted as Article 5A by 
6, makes this article effective January 1, 2005, Session Laws 2004-139, s. 2. It has been re- 
and applicable to payments made to a fiduciary numbered as Article 6 at the direction of the 
on or after that date. Revisor of Statutes. 


§ 32-54. Compensation of trustees. 


(a) If the terms of the trust do not specify the trustee’s compensation, the 
trustee is entitled to receive from the assets of the trust compensation that is 
reasonable under the circumstances. 

(b) All of the following factors shall be considered in determining reason- 
ableness of compensation: 

(1) The degree of difficulty and novelty of the tasks required of the trustee. 

(2) The responsibilities and risks involved. 

(3) The amount and character of the trust assets. 

(4) The skill, experience, expertise, and facilities of the trustee. 

(5) The quality of the trustee’s performance. 

(6) Comparable charges for similar services. 

(7) Time devoted to administering the trust. 

(8) Time constraints imposed upon the trustee in administering the trust. 

(9) Nature and costs of services delegated to others by the trustee. 

(10) Where more than one trustee is serving, the reasonableness of the 
total fees paid to all trustees. 

(11) Other factors which the trustee or the clerk of superior court deems 
to be relevant. (2004-139, s. 2.) 


CASE NOTES 


Editor’s Note. — The cases cited below were defendant trustee acted openly, fairly and hon- 
decided under former G.S. 32-50. estly. Estate of Smith ex rel. Smith v. Under- 

Actions of Trustee Not Shown by In-_ wood, 127 N.C. App. 1, 487 S.E.2d 807 (1997), 
crease in Money. — The mere fact that atrust cert. denied, 347 N.C. 398, 494 S.E.2d 410 
made money is not sufficient to prove that (1997). 
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§ 32-55. Notice. 


(a) The trustee shall give written notice to all beneficiaries of each proposed 
payment of compensation if the annual amount of compensation exceeds 
four-tenths of one percent (“io of 1%) of the principal value of the assets of the 
trust on the last day of the trust accounting year. The notice shall contain a 
statement that the beneficiaries have 20 days from when notice is given to file 
a proceeding for review of the reasonableness of the compensation with the 
clerk of superior court in accordance with Article 3 of Chapter 36A of the 
General Statutes. 

(b) In lieu of giving written notice of each proposed payment of compensa- 
tion under subsection (a) of this section, the trustee may give written notice to 
all beneficiaries of the amount of compensation to be paid to the trustee on a 
periodic basis or of the method of computation of the compensation. The 
trustee shall not be required to give additional notice to the beneficiaries 
unless the amount to be paid to the trustee on a periodic basis or the method 
of computation of the compensation changes. 

(c) If a beneficiary is under a legal disability, notice shall be deemed to be 
given to the beneficiary only if notice is given to the representative of the 
beneficiary. If the trustee is the representative of the beneficiary, no notice 
shall be deemed to have been given to the beneficiary. 

(d) The written notice required under this section shall be deemed to be 
given as follows: (i) when personally delivered by hand to the person, (ii) when 
transmitted by facsimile or e-mail with confirmation of transmission, (iii) when 
placed in the hands of a nationally recognized courier service for delivery, (iv) 
when received by the person if sent by registered or certified United States 
mail, return receipt requested, (v) three days after depositing the same in a 
regularly maintained receptacle for the deposit of United States mail if sent by 
regular United States mail. Notices delivered by any other means shall be 
deemed to be delivered, given, and received for all purposes as of the date of the 
actual receipt. (2004-139, s. 2.) 


§ 32-56. Payment of compensation without court order. 


The trustee is authorized to pay the compensation provided for in G.S. 32-54 
without prior approval of the clerk of superior court only if: 

(1) The annual amount of compensation does not exceed four-tenths of one 
percent (“Ao of 1%) of the principal value of the assets of the trust on 
the last day of the trust accounting year; or 

(2) No beneficiary has initiated a proceeding under G.S. 32-57 for review 
of the reasonableness of the compensation within 20 days after notice 
nee Peers by the trustee in accordance with G.S. 32-55. (2004- 

O Seat 


Editor’s Note. — As enacted, this section section has been set out in the form above at the 
contained a subsection (a) but no (b). This direction of the Revisor of Statutes. 


§ 32-57. Judicial review; payment of compensation and 
other payments with court order. 


(a) The trustee or any beneficiary may initiate a proceeding under Article 3 
of Chapter 36A of the General Statutes for review of the reasonableness of any 
compensation or expense reimbursement and for the approval or denial of the 
payment of compensation or expense reimbursement. A beneficiary may 


initiate a proceeding even though the 20-day period referred to in G.S. 32-56(2) 
has expired. 
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(b) In connection with reviewing the reasonableness of any compensation or 
expense reimbursement, the clerk of superior court may order the trustee to 
make appropriate refunds if the clerk determines upon review that a trustee 
3° received excessive compensation or expense reimbursement. (2004-139, s. 
(ee 


§ 32-58. Reimbursement for expenses incurred. 


In addition to the compensation referred to in G.S. 32-54, the trustee shall be 
entitled to reimbursement out of the assets of the trust for expenses properly 
incurred in the administration of the trust and shall be empowered to pay the 
expenses from the assets of the trust without prior approval of the clerk of 
superior court. (2004-139, s. 2.) 


§ 32-59. Compensation of other fiduciaries. 


Unless otherwise provided by the General Statutes or by the instrument 
creating the fiduciary relationship, fiduciaries other than trustees under a 
trust shall be entitled, upon written request to the clerk of superior court, to 
reasonable compensation in an amount to be determined by the clerk after 
taking into consideration the factors set forth in G.S. 32-54(b) and to reim- 
bursement for expenses properly incurred in the administration of the fidu- 
ciary relationship. (2004-139, s. 2.) 


§ 32-60. Effect of provisions in instrument. 


In those instances where the instrument creating the trust or other fiduciary 
relationship provides that the compensation of the fiduciary shall be the 
amount “provided by law”, the “maximum amount provided by law”, or other 
similar language, or references former G.S. 32-50, this language shall be 
construed as an intention that the trustee or other fiduciary shall receive 
reasonable compensation as allowed under this Article. In those instances 
where the instrument creating the trust or other fiduciary relationship 
provides that the trustee or other fiduciary shall serve without compensation, 
this language shall be construed as being a provision relating to compensation, 
and the trustee or other fiduciary shall not be entitled to receive reasonable 
compensation as allowed under this Article. (2004-139, s. 2.) 


§ 32-61. Counsel fees allowable to attorneys serving as 
fiduciaries. 


The clerk of superior court may exercise discretion to allow counsel fees to an 
attorney serving as a fiduciary or trustee (in addition to the compensation 
allowed to the attorney as a fiduciary or trustee) where the attorney, on behalf 
of the trust or fiduciary relationship, renders professional services as an 
attorney that are different from the services normally performed by a fiduciary 
or trustee and of a type which would reasonably justify the retention of legal 
counsel by a fiduciary or trustee who is not licensed to practice law. (2004-139, 
a2) 


CASE NOTES 
Editor’s Note. — The cases cited below were attorney performs such extraordinary services 
decided under former G.S. 32-51. as described in this section in connection with a 
Foreclosure Proceedings. — When a _ foreclosure proceeding, counsel is entitled un- 


trustee of a deed of trust who is also a licensed der G.S. 45-21.20 to an award of attorney’s fees 
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as an “expense[] incurred with respect to the 
sale or proposed sale....” In re Newcomb, 112 
N.C. App. 67, 434 S.E.2d 648 (1993). 

Statute Not Applicable Where Attorney 
Not Representing Estate. — Where attorney 
placed settlement proceeds in an account and 
later withdrew money for services which law 
firm had rendered, attorney did not violate this 
section by failing to have the legal fee approved 
by the clerk of superior court since attorney 
was not serving as the fiduciary or personal 
representative for the estate but as the attor- 
ney for the personal representative; therefore, 


§ 32-62. Applicability. 
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this section had no applicability to the facts of 
the case. Williams v. Randolph, 94 N.C. App. 
413, 380 S.E.2d 553, cert. denied, 325 N.C. 437, 
384 S.E.2d 547 (1989). 

Actions of Trustee Not Shown by In- 
crease in Money. — The mere fact that trust 
made money is not sufficient to prove that 
defendant trustee acted openly, fairly and hon- 
estly. Estate of Smith ex rel. Smith v. Under- 
wood, 127 N.C. App. 1, 487 S.E.2d 807 (1997), 
cert. denied, 347 N.C. 398, 494 S.E.2d 410 
(1997). 


Regardless of when the trust or fiduciary relationship is created, the 
provisions of this Article shall apply to all payments made to a fiduciary after 
January 1, 2005, including payments for compensation earned prior to 


January 1, 2005. (2004-139, s. 2.) 
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Chapter 32A. 
Powers of Attorney. 


Article 2. 
Durable Power of Attorney. 


Sec. 
32A-11. File with clerk, records, inventories, 
accounts, fees, and commissions. 


ARTICLE 2. 
Durable Power of Attorney. 


§ 32A-11. File with clerk, records, inventories, accounts, 
fees, and commissions. 


(a) Within 30 days after registration of the power of attorney as provided in 
G.S. 32A-9(b), the attorney-in-fact shall file with the clerk of superior court in 
the county of such registration a copy of the power of attorney. Every 
attorney-in-fact acting under a power of attorney under this Article subsequent 
to the principal’s incapacity or mental incompetence shall keep full and 
accurate records of all transactions in which he acts as agent of the principal 
and of all property of the principal in his hands and the disposition thereof. 

(b) Any provision in the power of attorney waiving or requiring the render- 
ing of inventories and accounts shall govern, and a power of attorney that 
waives the requirement to file inventories and accounts need not be filed with 
the clerk of superior court. Otherwise, subsequent to the principal’s incapacity 
or mental incompetence, the attorney-in-fact shall file in the office of the clerk 
of the superior court of the county in which the power of attorney is filed, 
inventories of the property of the principal in his hands and annual and final 
accounts of the receipt and disposition of property of the principal and of other 
transactions in behalf of the principal. The power of the clerk to enforce the 
filing and his duties in respect to audit and recording of such accounts shall be 
the same as those in respect to the accounts of administrators, but the fees and 
charges of the clerk shall be computed or fixed only with relation to property 
of the principal required to be shown in the accounts and inventories. The fees 
and charges of the clerk shall be paid by the attorney-in-fact out of the 
principal’s money or other property and allowed in his accounts. If the powers 
of an attorney-in-fact shall terminate for any reason whatever, he, or his 
executors or administrators, shall have the right to have a judicial settlement 
of a final account by any procedure available to executors, administrators or 
guardians. 

(c) In the event that any power of attorney executed pursuant to the 
provisions of this Article does not contain the amount of compensation that the 
attorney-in-fact is entitled to receive or the way such compensation is to be 
determined, and the principal should thereafter become incapacitated or 
mentally incompetent, then, subsequent to the principal’s incapacity or mental 
incompetence, the attorney-in-fact shall be entitled to receive reasonable 
compensation as determined by the clerk of superior court after considering 
the factors set forth in G.S. 32-54(b). (1983, c. 626, s. 1; 2004-139, s. 3.) 


Effect of Amendments. — Session Laws or after that date, in subsection (c), substituted 
2004-139, s. 3, effective January 1, 2005, and “compensation” for “commissions,” substituted 
applicable to payments made to a fiduciary on “compensation is” for “commissions are,” and 
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substituted “then, subsequent to the principal’s 
incapacity or mental incompetence, the attor- 
ney-in-fact shall be entitled to receive reason- 
able compensation as determined by the clerk 
of superior court after considering the factors 
set forth in G.S. 32-54(b)” for “the commissions 


such attorney-in-fact shall receive subsequent 
to the principal’s incapacity or mental incompe- 
tence shall be fixed in the discretion of the clerk 
of superior court pursuant to the provisions of 
G.S. 32-50(c).” 
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§35A-1101 


Chapter 35A. 


Incompetency and Guardianship. 


SUBCHAPTER II. GUARDIAN AND WARD. 
Article 5. 


Appointment of Guardian for 
Incompetent Person. 


Sec. 
35A-1213. Qualifications of guardians. 


Article 9. 


Powers and Duties of Guardian of the 
Estate. 


35A-1251. Guardian’s powers in administering 
incompetent ward’s estate. 


Article 13. 


Removal or Resignation of Guardian; 
Successor Guardian; Estates Without 
Guardians; Termination of Guardianship. 


Sec. 

35A-1290. Removal by Clerk. 

35A-1291. Emergency removal; interlocutory 
orders on revocation. 


SUBCHAPTER I. PROCEEDINGS TO DETERMINE 
INCOMPETENCE. 


ARTICLE 1. 


Determination of Incompetence. 


§ 35A-1101. Definitions. 


Legislative Study Commission on State 
Guardianship Laws. — Session Laws 2004- 
161, ss. 45.1 through 45.6 created the Commis- 
sion to review State law pertaining to guard- 
ianship and its relationship to other laws such 


The Commission is to make its final report to 
the 2006 Regular Session of the 2005 General 
Assembly, and expires upon delivery of its final 
report. 

Legal Periodicals. — For article, “Holding, 


as health care power of attorney, right to a Dictum ... Whatever,” 25 N.C. Cent. L.J. 139 
natural death, and durable power of attorney. (2003). 
CASE NOTES 


“Incompetent Adult” not Shown. — 

The appropriate test for establishing an 
adult incompetent is one of mental competence 
to manage one’s own affairs. While there was 
competent evidence that a wife of an insurance 
policyholder was extremely and unfortunately 
injured by the accident, in and out of hospitals, 
and on and off of many painkillers, there was 
also evidence that she was able to name an 
attorney-in-fact to handle her insurance 
claims; the wife did not show sufficient compe- 
tent evidence that her injury made her incapa- 
ble of managing her own affairs to allow a 
disability tolling of the fraud statute of limita- 
tions under G.S. 1-52(9). State Farm Fire & 


Cas. Co. v. Darsie, 161 N.C. App. 542, 589 
S.E.2d 391, 2003 N.C. App. LEXIS 2257 (2003), 
cert. denied, 358 N.C. 241, 594 S.E.2d 194 
(2004), cert. dismissed, 358 N.C. 241, 594 
S.E.2d 193 (2004). 

Issue of Incompetence Becomes Moot 
Upon Death. — Sister’s petition to declare her 
brother incompetent was nugatory after the 
death of the brother and did not survive the 
death of the brother; thus, the appeal abated 
and became moot upon the brother’s death and 
was dismissed. In re Higgins, 160 N.C. App. 
704, 587 S.E.2d 77, 2003 N.C. App. LEXIS 1908 
(2003). 


503 


§35A-1102 2004 INTERIM SUPPLEMENT §35A-1213 


§ 35A-1102. Scope of law; exclusive procedure. 


Legal Periodicals. — For article, “Holding, 
Dictum ... Whatever,” 25 N.C. Cent. L.J. 139 
(2003). 


ARTICLE 2. 
Appointment of Guardian. 


§ 35A-1120. Appointment of guardian. 
CASE NOTES 


Death of Respondent Abated Appeal. — brother; thus, the appeal abated and became 
Sister’s petition to declare her brother incom- moot upon the brother’s death and was dis- 
petent was nugatory after the death of the missed. In re Higgins, 160 N.C. App. 704, 587 
brother and did not survive the death of the S.E.2d 77, 2003 N.C. App. LEXIS 1908 (2003). 


SUBCHAPTER IT. GUARDIAN AND WARD. 


ARTICLE 4. 


Purpose and Scope; Jurisdiction; Venue. 


§ 35A-1201. Purpose. 
CASE NOTES 


Death of Respondent Abated Appeal. — brother; thus, the appeal abated and became 
Sister’s petition to declare her brother incom- moot upon the brother’s death and was dis- 
petent was nugatory after the death of the missed. In re Higgins, 160 N.C. App. 704, 587 
brother and did not survive the death of the S.E.2d 77, 2003 N.C. App. LEXIS 1908 (2003). 


ARTICLE 5. 


Appointment of Guardian for Incompetent Person. 


§ 35A-1213. Qualifications of guardians. 


(a) The clerk may appoint as guardian an adult individual, a corporation, or 
a disinterested public agent. The applicant may submit to the clerk the name 
or names of potential guardians, and the clerk may consider the recommen- 
dations of the next of kin or other persons. 

(b) A nonresident of the State of North Carolina, to be appointed as general 
guardian, guardian of the person, or guardian of the estate of a North Carolina 
resident, must indicate in writing his willingness to submit to the jurisdiction 
of the North Carolina courts in matters relating to the guardianship and must 
appoint a resident agent to accept service of process for the guardian in all 
actions or proceedings with respect to the guardianship. Such appointment 
must be approved by and filed with the clerk, and any agent so appointed must 
notify the clerk of any change in the agent’s address or legal residence. The 
clerk shall require a nonresident guardian of the estate or a nonresident 
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general guardian to post a bond or other security for the faithful performance 
of the guardian’s duties. The clerk may require a nonresident guardian of the 
person to post a bond or other security for the faithful performance of the 
guardian’s duties. 

(c) Acorporation may be appointed as guardian only if it is authorized by its 
charter to serve as a guardian or in similar fiduciary capacities. 

(d) A disinterested public agent who is appointed by the clerk to serve as 
guardian is authorized and required to do so; provided, if at the time of the 
appointment or any time subsequent thereto the disinterested public agent 
believes that his role or the role of his agency in relation to the ward is such 
that his service as guardian would constitute a conflict of interest, or if he 
knows of any other reason that his service as guardian may not be in the ward’s 
best interest, he shall bring such matter to the attention of the clerk and seek 
the appointment of a different guardian. A disinterested public agent who is 
appointed as guardian shall serve in that capacity by virtue of his office or 
employment, which shall be identified in the clerk’s order and in the letters of 
appointment. When the disinterested public agent’s office or employment 
terminates, his successor in office or employment, or his immediate supervisor 
if there is no successor, shall succeed him as guardian without further 
proceedings unless the clerk orders otherwise. 

(e) Notwithstanding any other provision of this section, an employee of a 
treatment facility, as defined in G.S. 35A-1101(16), may not serve as guardian 
for a ward who is an inpatient in or resident of the facility in which the 
employee works; provided, this subsection shall not apply to or affect the 
validity of any appointment of a guardian that occurred before October 1, 1987. 
(1987, c. 550, s. 1; 2004-203, s. 31(a).) 


Effect of Amendments. — Session Laws 
2004-203, s. 31(a), effective August 17, 2004, in 
subsection (b), deleted the former first sentence 
which read: “An individual appointed as gen- 
eral guardian or guardian of the estate must be 
a resident of the State of North Carolina,” 


inserted “general guardian” following “to be 
appointed as,” substituted “person, or guardian 
of the estate” for “person,” substituted “shall” 
for “may” preceding “require a nonresident,” 
inserted “of the estate or a nonresident general 
guardian,” and added the last sentence. 


ARTICLE 9. 
Powers and Duties of Guardian of the Estate. 


§ 35A-1251. Guardian’s powers in administering incompe- 
tent ward’s estate. 


In the case of an incompetent ward, a general guardian or guardian of the 
estate has the power to perform in a reasonable and prudent manner every act 
that a reasonable and prudent person would perform incident to the collection, 
preservation, management, and use of the ward’s estate to accomplish the 
desired result of administering the ward’s estate legally and in the ward’s best 


interest, including but not limited to the following specific powers: 
(1) To take possession, for the ward’s use, of all the ward’s estate, as 


defined in G.S. 35A-1202(5). 


(2) To receive assets due the ward from any source. 

(3) To maintain any appropriate action or proceeding to recover posses- 
sion of any of the ward’s property, to determine the title thereto, or to 
recover damages for any injury done to any of the ward’s property; 
also, to compromise, adjust, arbitrate, sue on or defend, abandon, or 
otherwise deal with and settle any other claims in favor of or against 


the ward. 
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(4) To complete performance of contracts entered into by the ward that 
continue as obligations of the ward or his estate, or to refuse to 
complete the contracts, as the guardian determines to be in the ward’s 
best interests, taking into account any cause of action that might be 
maintained against the ward for failure to complete the contract. 

(5) To abandon or relinquish all rights in any property when, in the 
guardian’s opinion, acting reasonably and in good faith, it is valueless, 
or is so encumbered or is otherwise in a condition that it is of no 
benefit or value to the ward or his estate. 

(5a) To renounce any interest in property as provided in Chapter 31B of 
the General Statutes, or as otherwise allowed by law. 

(6) To vote shares of stock or other securities in person or by general or 
limited proxy, and to pay sums chargeable or accruing against or on 
account of securities owned by the ward. 

(7) To insure the ward’s assets against damage or loss, at the expense of 
the ward’s estate. 

(8) To pay the ward’s debts and obligations that were incurred prior to the 
date of adjudication of incompetence or appointment of a guardian 
when the debt or obligation was incurred for necessary living ex- 
penses or taxes; or when the debt or obligation involves a specific lien 
on real or personal property, if the ward has an equity in the property 
on which there is a specific lien; or when the guardian is convinced 
that payment of the debt or obligation is in the best interest of the 
ward or his estate. 

(9) To renew the ward’s obligations for the payment of money. The 
guardian’s execution of any obligation for the payment of money 
pursuant to this subsection shall not be held or construed to be 
binding on the guardian personally. 

(10) To pay taxes, assessments, and other expenses incident to the 
collection, care, administration, and protection of the ward’s estate. 

(11) To sell or exercise stock subscription or conversion rights; consent, 
directly or through a committee or other agent, to the reorganization, 
consolidation, merger, dissolution, or liquidation of a corporation or 
other business enterprise. 

(12) To expend estate income on the ward’s behalf and to petition the court 
for prior approval of expenditures from estate principal. 

(13) To pay from the ward’s estate necessary expenses of administering 
the ward’s estate. 

(14) To employ persons, including attorneys, auditors, investment advi- 
sors, appraisers, or agents to advise or assist him in the performance 
of his duties as guardian. 

(15) To continue any business or venture or farming operation in which 
the ward was engaged, where that continuation is reasonably neces- 
sary or desirable to preserve the value, including goodwill, of the 
ward's interest in the business. 

(16) To acquire and retain every kind of property and every kind of 
investment, including specifically, but without in any way limiting the 
generality of the foregoing, bonds, debentures, and other corporate or 
governmental obligations; stocks, preferred or common; real estate 
mortgages; shares in building and loan associations or savings and 
loan associations; annual premium or single premium life, endow- 
ment, or annuity contracts; and securities of any management type 
investment company or investment trust registered under the Federal 
Investment Company Act of 1940, as from time to time amended. 

(17)a. Without a court order to lease any of the ward’s real estate for a 

term of not more than three years, or to sell, lease or exchange 
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any of the ward’s personal property including securities, provided 

that the aggregate value of all items of the ward’s tangible 

personal property sold without court order over the duration of 
the estate shall not exceed one thousand five hundred dollars 

($1,500). When any item of the ward’s tangible personal property 

has a value which when increased by the value of all other 

tangible personal property previously sold in the estate without a 

court order would exceed one thousand five hundred dollars 

($1,500), a guardian may sell the item only as provided in 

subdivision (17)b. 

b. A guardian who is required by subdivision (17)a to do so shall, and 
any other guardian who so desires may, by motion in the cause, 
request the court to issue him an order to lease any of the ward’s 
real estate or to sell any item or items of the ward’s personal 
property. Notice of the motion and of the date, time and place of 
a hearing thereon shall be served, as provided in G.S. 1A-1, Rule 
5, Rules of Civil Procedure, upon all parties of record and upon 
any other persons the clerk may direct, and the court may issue 
the order after conducting a hearing and upon any conditions that 
the court may require; provided that: 

1. A sale, lease, or exchange under this subdivision may not be 
subject to Article 29A of Chapter 1 of the General Statutes 
unless the order so requires; and 

2. The power granted in this subdivision shall not affect the 
power of the guardian to petition the court for prior approval 
of expenditures from estate principal under subdivision (12) 
of this section. 

(18) To foreclose, as an incident to the collection of any bond, note or other 
obligation, any mortgage, deed or trust, or other lien securing the 
bond, note or other obligation, and to bid in the property at a 
foreclosure sale, or to acquire the property deed from the mortgagor or 
obligor without foreclosure; and to retain the property so bid in or 
taken over without foreclosure. 

(19) To borrow money for any periods of time and upon the terms and 
conditions as to rates, maturities, renewals, and security as the 
guardian shall deem advisable, including the power of a corporate 
guardian to borrow from its own banking department, for the purpose 
of paying debts, taxes, and other claims against the ward, and to 
mortgage, pledge, or otherwise encumber that portion of the ward’s 
estate as may be required to secure the loan or loans; provided, in 
respect to the borrowing of money on the security of the ward’s real 
property, Subchapter III of this Chapter is controlling. 

(20) To execute and deliver all instruments that will accomplish or 
facilitate the exercise of the powers vested in the guardian. 

(21) To expend estate income for the support, maintenance, and education 
of the ward’s minor children, spouse, and dependents, and to petition 
the court for prior approval of expenditures from estate principal for 
these purposes; provided, the clerk, in the original order appointing 
the guardian or a subsequent order, may require that the expendi- 
tures from estate income also be approved in advance. In determining 
whether and in what amount to make or approve these expenditures, 
the guardian or clerk shall take into account the ward’s legal obliga- 
tions to his minor children, spouse, and dependents; the sufficiency of 
the ward’s estate to meet the ward’s needs; the needs and resources of 
the ward’s minor children, spouse, and dependents; and the ward’s 
conduct or expressed wishes, prior to becoming incompetent, in regard 
to the support of these persons. 
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(22) To transfer to the spouse of the ward those amounts authorized for 
transfer to the spouse pursuant to 42 United States Code § 1396r-5. 

(23) To create a trust for the benefit of the ward pursuant to 42 United 
States Code § 1396p(d)(4), provided that all amounts remaining in 
the trust upon the death of the ward, other than those amounts which 
must be paid to a state government and those amounts retained by a 
nonprofit association as set forth in 42 United States Code 
§ 1396p(d)(4)(C), are to be paid to the estate of the ward. 

(24) To petition the court for prior approval of transfers of assets of the 
ward to a revocable trust executed by the ward prior to the ward being 
declared incompetent, provided that the ward executed a paper- 
writing with all the formalities required by the laws of North Carolina 
for the execution of a valid will prior to the ward being declared 
incompetent and that will directs that the assets that are being 
transferred to the trust are to be distributed to the trust at the ward’s 
death or the revocable trust has the same dispositive provisions as the 
ward’s will or provides that the assets in the trust are to be distributed 
to the ward’s estate upon the death of the ward. The guardian may at 
any time withdraw any assets (or the proceeds of the sale of any 
assets) transferred by the guardian to the trust upon 30 days’ written 
notice to the trustee of the trust; provided, however, no assets which 
have been distributed or otherwise disposed of by the trustee (before 
the notice is received by the trustee) in accordance with the terms of 
the trust can be so withdrawn. (1987, c. 550, s. 1; 1989, c. 473, ss. oF 
13; 1995, c. 235, ss. 6, 8; 1999-270, s. 9; 2004-199, s. 15.) 


Effect of Amendments. — Session Laws _ profit association as set forth in 42 United 
2004-199, s. 15, effective August 17, 2004, in- States Code § 1396p(d)(4)(C)” in subdivision 
serted “and those amounts retained by a non- (23). 


ARTICLE 10. 


Returns and Accounting. 


§ 35A-1269. Commissions. 
CASE NOTES 


Applied in In re Estate of Moore, 160 N.C. 
App. 85, 584 S.E.2d 807, 2003 N.C. App. LEXIS 
1664 (2003). 


ARTICLE 13. 


Removal or Resignation of Guardian; Successor Guardian; 
Estates Without Guardians; Termination of Guardianship. 


§ 35A-1290. Removal by Clerk. 


(a) The clerk has the power and authority on information or complaint made 
to remove any guardian appointed under the provisions of this Subchapter, to 
appoint successor guardians, and to make rules or enter orders for the better 
management of estates and the better care and maintenance of wards and 
their dependents. 
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(b) It is the clerk’s duty to remove a guardian or to take other action 
sufficient to protect the ward’s interests in the following cases: 

(1) The guardian wastes the ward’s money or estate or converts it to his 
own use. 

(2) The guardian in any manner mismanages the ward’s estate. 

(3) The guardian neglects to care for or maintain the ward or his 
dependents in a suitable manner. 

(4) The guardian or his sureties are likely to become insolvent or to 
become nonresidents of the State. 

(5) The original appointment was made on the basis of a false represen- 
tation or a mistake. 

(6) The guardian has violated a fiduciary duty through default or miscon- 
duct. 

(7) The guardian has a private interest, whether direct or indirect, that 
might tend to hinder or be adverse to carrying out his duties as 
guardian. 

(c) It is the clerk’s duty to remove a guardian or to take other action 
sufficient to protect the ward’s interests in the following cases: 

(1) The guardian has been adjudged incompetent by a court of competent 
jurisdiction and has not been restored to competence. 

(2) The guardian has been convicted of a felony under the laws of the 
United States or of any state or territory of the United States or of the 
District of Columbia and his citizenship has not been restored. 

(3) The guardian was originally unqualified for appointment and contin- 
ues to be unqualified, or the guardian would no longer qualify for 
appointment as guardian due to a change in residence, a change in the 
charter of a corporate guardian, or any other reason. 

(4) The guardian is the ward’s spouse and has lost his rights as provided 
by Chapter 31A of the General Statutes. 

(5) The guardian fails to post, renew, or increase a bond as required by law 
or by order of the court. 

(6) The guardian refuses or fails without justification to obey any citation, 
notice, or process served on him in regard to the guardianship. 

(7) The guardian fails to file required accountings with the clerk. 

(8) The clerk finds the guardian unsuitable to continue serving as 
guardian for any reason. 

(9) The guardian is a nonresident of the State and refuses or fails to obey 
any citation, notice, or process served on the guardian or the guard- 
ian’s process agent. (1987, c. 550, s. 1; 2004-203, s. 31(b).) 


Effect of Amendments. — Session Laws protect the ward’s interests” in the introductory 
2004-203, s. 31(b), effective August 17, 2004, paragraph of subsection (c); and added subdivi- 
added “or to take other action sufficient to sion (c)(9). 


CASE NOTES 


Editor’s Note. — The annotation inthe main Sanderson v. Sanderson, 79 N.C. 369 (1878), 
volume under this section, catchlined “Removal _ should be disregarded. 
without Cause Is Error,” relating to the case of 


§ 35A-1291. Emergency removal; interlocutory orders on 
revocation. 


The clerk may remove a guardian without hearing if the clerk finds 
reasonable cause to believe that an emergency exists that threatens the 
physical well-being of the ward or constitutes a risk of substantial injury to the 
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ward's estate. In all cases where the letters of a guardian are revoked, the clerk 
may, pending the resolution of any controversy in respect to such removal, 
make such interlocutory orders and decrees as the clerk finds necessary for the 
protection of the ward or the ward’s estate or the other party seeking relief by 
such revocation. (1987, c. 550, s. 1; 2004-203, s. 31(c).) 


Effect of Amendments. — Session Laws added “Emergency removal” in the section 
2004-203, s. 31(c), effective August 17, 2004, heading; and added the first sentence. 
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Chapter 36A. 
Trusts and Trustees. 


Article 3. fiduciary powers awaiting invest- 
Trust Administration. ment or distribution. 
Sec. 
36A-23.1. Court; jurisdiction of trusts. 
Article 5. 


Uniform Trusts Act. 


36A-63. Funds held by a corporation exercising 


ARTICLE 3. 


Trust Administration. 


§ 36A-23.1. Court; jurisdiction of trusts. 


(a) The clerks of superior court of this State have original jurisdiction over 
all proceedings initiated by interested persons concerning the internal affairs 
of trusts except proceedings to modify or terminate trusts. Except as provided 
in subdivision (3) of this subsection, the clerk’s jurisdiction is exclusive. 
Proceedings that may be maintained under this subsection are those concern- 
ing the administration and distribution of trusts, the declaration of rights, and 
the determination of other matters involving trustees and trust beneficiaries, 
to the extent that those matters are not otherwise provided for in the 
governing instrument. These include proceedings: 

(1) To appoint or remove a trustee; 

(2) To review trustees’ fees and expenses pursuant to Article 6 of Chapter 
32 of the General Statutes and to review and settle interim or final 
accounts; and 

(3) To ascertain beneficiaries, to determine any question arising in the 
administration or distribution of any trust, including questions of 
construction of trust instruments, and to determine the existence or 
nonexistence of trusts created other than by will and the existence or 
nonexistence of any immunity, power, privilege, duty, or right. The 
clerk, on the clerk’s own motion, may determine that a proceeding to 
determine an issue listed in this subdivision shall be originally heard 
by a superior court judge. 

(b) The management and distribution of a trust estate, submission of 
accounts and reports to beneficiaries, payment of trustees’ fees and other 
obligations of a trust, acceptance and change of trusteeship, and other aspects 
of the administration of a trust shall proceed expeditiously, consistent with the 
terms of the trust, free of judicial intervention and without order, approval, or 
other action of any court, subject to the jurisdiction of the clerk as invoked by 
interested parties or as otherwise exercised as provided by law. Nothing in this 
section shall be construed (i) to confer upon the clerk any authority to regulate 
or supervise the actions of a trustee except to the extent that the trustee’s 
actions are inconsistent with the provisions of the governing instrument or of 
State law, or (ii) to confer upon any interested person any additional right, 
remedy, or cause of action not otherwise conferred by law. 
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(c) Nothing in this section affects the right of a person to file an action for 
declaratory relief under the provisions of Article 26 of Chapter 1 of the General 
Statutes. (2001-413, s. 1; 2003-261, s. 1; 2004-139, s. 4.) 


Effect of Amendments. — 

Session Laws 2004-139, s. 4, effective Janu- 
ary 1, 2005, and applicable to payments made 
to a fiduciary on or after that date, in subdivi- 


sion (a)(2), substituted “and expenses pursuant 
to Article 6 of Chapter 32 of the General Stat- 
utes and to review” for “pursuant to G.S. 32-50 
and review.” 


CASE NOTES 


Cited in Morris v. E.A. Morris Charitable 
Found., 161 N.C. App. 673, 589 S.E.2d 414, 


2003 N.C. App. LEXIS 2254 (2003), cert. de- 
nied, 358 N.C. 235, 593 S.E.2d 592 (2004). 


ARTICLE 4. 
Charitable Trusts. 


§ 36A-53. Charitable Trusts Administration Act. 


CASE NOTES 


Courts May Apply Cy Pres Doctrine. — 

G.S. 36A-53(a) expressly gives the courts the 
power to apply the cy pres doctrine to charita- 
ble trusts, but the statute applies only when 
three conditions have been met: (1) the testator 
manifested a general charitable intent; (2) the 
trust has become illegal, impossible, or imprac- 
ticable; (3) the testator has not provided for an 
alternative disposition if the trust fails. 
Changes in the management, administration, 


and distribution of funds by a foundation tha. 
was the remainder beneficiary of a charitable 
trust did not make the trust impossible or 
impracticable where the foundation cor.tinued 
to comply with the trust’s purpose of making 
gifts to a wide variety of nonprofit organiza- 
tions Morris v. E.A. Morris Charitable Found., 
161 N.C. App. 673, 589 S.E.2d 414, 2003 N.C. 
App. LEXIS 2254 (2003), cert. denied, 358 N.C. 
235, 593 S.E.2d 592 (2004). 


ARTICLE 5. 
Uniform Trusts Act. 


§ 36A-63. Funds held by a cerporation exercising fidu- 
clary powers awaiting investment or distribu- 
tion. 


(a) Funds held in a fiduciary capacity by a bank, trust company, savings and 
loan association, or other corporation authorized to exercise the powers of a 
fiduciary, awaiting investment or distribution shall not be held uninvested or 
undistributed any longer than is reasonable for the proper management of the 
account. A corporation acting in a fiduciary capacity has complied with this 
requirement if such funds awaiting investment or distribution in excess of one 
thousand dollars ($1,000) are invested or distributed within 30 days of receipt 
or accumulation thereof. 

(b) Funds held in a fiduciary capacity by a bank, awaiting investment or 
distribution may, unless prohibited by the instrument creating the fiduciary 
relationship, be deposited in the commercial or savings or other department of 
the bank, provided that it shall first set aside under control of the trust 
department as collateral security, such securities as may be found listed in G.S. 
142-34 as being eligible for the investment of the sinking funds of the State of 
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North Carolina equal in market value of such deposited funds, or readily 
marketable commercial bonds having not less than a recognized “A” rating 
equal to one hundred and twenty-five percent (125%) of the funds so deposited. 

The securities so deposited or securities substituted therefor as collateral in 
the trust department by the commercial or savings or other department (as 
well as the deposit of cash in the commercial or savings or other department by 
the trust department) shall be held pursuant to the provisions of G.S. 53-43(6). 

If such funds are deposited in a bank insured under the provisions of the 
Federal Deposit Insurance Corporation, the above collateral security will be 
required only for that portion of uninvested balances of each trust which are 
not fully insured under the provisions of that corporation. 

(c) Funds held in a fiduciary capacity by a corporate fiduciary awaiting 
investment or distribution may, unless prohibited by the instrument creating 
the fiduciary relationship, be invested in short-term, trust-quality investment 
vehicles, through the medium of a collective investment fund or otherwise. 

(d) In addition to any other compensation to which it may be entitled under 
G.S. 28A-23-3, 34-12, 35A-1269, or under any other authority, a corporation 
acting in a fiduciary capacity shall be allowed to charge a fee for the temporary 
investment of funds held awaiting investment or distribution, which fee may 
be calculated upon the amount of such funds actually invested and upon the 
income produced thereby. The fee authorized by this subsection shall not 
exceed twelve percent (12%) of the income produced by such investment. A 
corporation acting in a fiduciary capacity has complied with its duty to disclose 
fees and practices in connection with the investment of fiduciary funds 
awaiting investment or distribution if the corporation’s periodic statements set 
forth the method of computing such fees. (1939, c. 197, s. 4; 1963, c. 243, ss. 1, 
Zoid. ©. 002.8. 2; 1989, c. 443; 2004-139, s. 5.) 


Effect of Amendments. — Session Laws or after that date, deleted “32-50,” following 
2004-139, s. 5, effective January 1, 2005, and “G.S. 28A-23-3” in subsection (d). 
applicable to payments made to a fiduciary on 
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Chapter 38A. 


Landowner Liability. 


§ 38A-2. Definitions. 


CASE NOTES 


Recreational User. — Pursuant to 28 
U.S.C.S. § 1346(b)(1), the United States’ mo- 
tion to dismiss an estate’s claims for, inter alia, 
negligent maintenance and upkeep of a road in 
a national forest was granted where the occu- 
pants of the vehicle that slid down an embank- 
ment after the shoulder of road collapsed were 
recreational users under G.S. 38A-4, road was 
not excluded from the definition of real prop- 
erty or land under G.S. 38A-2(3), and the 
United States had not wantonly caused dece- 


dent’s death as it had no duty to warn of a soft 
shoulder following voluminous rainfall or to 
clear the road of a tree. Estate of Ledford v. 
United States, 299 F. Supp. 2d 544, 2004 U.S. 
Dist. LEXIS 1884 (W.D.N.C. 2004). 

Road Not Excluded From Definition of 
Land. — National forest road was not excluded 
from the definition of real property or land 
found in G.S. 38A-2(3). Estate of Purkey v. 
United States, 299 F. Supp. 2d 539, 2004 U.S. 
Dist. LEXIS 1885 (W.D.N.C. 2004). 


§ 38A-4. Limitation of liability. 


CASE NOTES 


Illustrative Cases. — 

Pursuant to 28 U.S.C.S. § 1346(b)(1), the 
United States’ motion to dismiss an estate’s 
claims for, inter alia, negligent maintenance 
and upkeep of a road in a national forest was 
granted where the occupants of the vehicle that 
slid down an embankment after the shoulder of 
road collapsed were recreational users under 
G.S. 38A-4, road was not excluded from the 
definition of real property or land under G.S. 
38A-2(3), and the United States had not wan- 
tonly caused decedent’s death as it had no duty 
to warn of a soft shoulder following voluminous 
rainfall or to clear the road of a tree. Estate of 
Ledford v. United States, 299 F. Supp. 2d 544, 
2004 U.S. Dist. LEXIS 1884 (W.D.N.C. 2004). 

For purposes of G.S. 38A-4, the occupants of 
the vehicle, including a decedent, were recre- 
ational users where they were driving on a 
national forest road in order to locate a camp- 
site. Estate of Purkey v. United States, 299 F. 
Supp. 2d 539, 2004 U.S. Dist. LEXIS 1885 
(W.D.N.C. 2004). 


Pursuant to 28 U.S.C.S. § 1346(b)(1), the 
United States’ motion to dismiss an estate’s 
claims for failure to provide access across a 
forest road, negligent inspection, maintenance 
and upkeep of that road and the shoulder 
adjacent thereto, and negligent design, con- 
struction, and drainage thereof was granted 
where the decedent was considered a recre- 
ational user under G.S. 38A-4 because (1) she 
was attempting to access a part of the national 
forest in order to locate a campsite, (2) a road 
was not excluded from G.S. 38A-2(3)’s defini- 
tion of real property or land, (3) the United 
States had not wantonly caused the decedent’s 
death because it had no duty to warn of a soft 
shoulder after voluminous rainfall or to clear 
the road of a tree given that such events were 
not unusual on a national forest road, and (4) 
the estate made no allegations that the United 
States coupled any knowledge of the tree and 
shoulder with a design, purpose, or intent to do 
wrong and inflict injury. Estate of Purkey v. 
United States, 299 F. Supp. 2d 539, 2004 U‘S. 
Dist. LEXIS 1885 (W.D.N.C. 2004). 
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Chapter 40A. 
Eminent Domain. 
Article 1. Article 3. 
Condemnation by Public Condemnors. 
General. 
Sec. 
Sec. 40A-42. Vesting of title and right of possession; 
40A-3. By whom right may be exercised. injunction not precluded. 
ARTICLE 1. 
General. 


§ 40A-1. Exclusive provisions. 


Local Modification. — By virtue of Session For additional local modifications to this sec- 
Laws 2000-26, s. 4, city of Charlotte: 1983, c. tion, see the main volume. 
437, should be stricken from the main volume. 


CASE NOTES 


Applied in Nelson v. Town of Highlands, 159 
N.C. App. 393, 583 S.E.2d 313, 2003 N.C. App. 
LEXIS 1516 (2003). 


§ 40A-3. By whom right may be exercised. 


(a) Private Condemnors. — For the public use or benefit, the persons or 
organizations listed below shall have the power of eminent domain and may 
acquire by purchase or condemnation property for the stated purposes and 
other works which are authorized by law. 

(1) Corporations, bodies politic or persons have the power of eminent 
domain for the construction of railroads, power generating facilities, 
substations, switching stations, microwave towers, roads, alleys, 
access railroads, turnpikes, street railroads, plank roads, tramroads, 
canals, telegraphs, telephones, electric power lines, electric lights, 
public water supplies, public sewerage systems, flumes, bridges, and 
pipelines or mains originating in North Carolina for the transporta- 
tion of petroleum products, coal, gas, limestone or minerals. Land 
condemned for any liquid pipelines shall: 

a. Not be less than 50 feet nor more than 100 feet in width; and 

b. Comply with the provisions of G.S. 62-190(b). 

The width of land condemned for any natural gas pipelines shall not 
be more than 100 feet. 

(2) School committees or boards of trustees or of directors of any corpo- 
ration holding title to real estate upon which any private educational 
institution is situated, have the power of eminent domain in order to 
obtain a pure and adequate water supply for such institution. 

(3) Franchised motor vehicle carriers or union bus station companies 
organized by authority of the Utilities Commission, have the power of 
eminent domain for the purpose of constructing and operating union 
bus stations: Provided, that this subdivision shall not apply to any city 
or town having a population of less than 60,000. 
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(4) Any railroad company has the power of eminent domain for the 
purposes of: constructing union depots; maintaining, operating, im- 
proving or straightening lines or of altering its location; constructing 
double tracks; constructing and maintaining new yards and terminal 
facilities or enlarging its yard or terminal facilities; connecting two of 
its lines already in operation not more than six miles apart; or 
constructing an industrial siding. 

(5) A condemnation in fee simple by a State-owned railroad company for 
the purposes specified in subdivision (4) of this subsection and as 
provided under G.S. 124-12(2). 

The width of land condemned for any single or double track railroad purpose 
shall be not less than 80 feet nor more than 100 feet, except where the road 
may run through a town, where it may be of less width, or where there may be 
deep cuts or high embankments, where it may be of greater width. 

No rights granted or acquired under this subsection shall in any way destroy 
or abridge the rights of the State to regulate or control any railroad company 
or to regulate foreign corporations doing business in this State. Whenever it is 
necessary for any railroad company doing business in this State to cross the 
street or streets in a town or city in order to carry out the orders of the Utilities 
Commission, to construct an industrial siding, the power is hereby conferred 
upon such railroad company to occupy such street or streets of any such town 
or city within the State. Provided, license so to do be first obtained from the 
board of aldermen, board of commissioners, or other governing authorities of 
such town or city. 

No such condemnor shall be allowed to have condemned to its use, without 
the consent of the owner, his burial ground, usual dwelling house and yard, 
kitchen and garden, unless condemnation of such property is expressly 
authorized by statute. 

The power of eminent domain shall be exercised by private condemnors 
under the procedures of Article 2 of this Chapter. 

(b) Local Public Condemnors — Standard Provision. — For the public use or 
benefit, the governing body of each municipality or county shall possess the 
power of eminent domain and may acquire by purchase, gift or condemnation 
any property, either inside or outside its boundaries, for the following pur- 
poses. 

(1) Opening, widening, extending, or improving roads, streets, alleys, and 
sidewalks. The authority contained in this subsection is in addition to 
the authority to acquire rights-of-way for streets, sidewalks and 
highways under Article 9 of Chapter 136. The provisions of this 
subdivision (1) shall not apply to counties. 


(2) Establishing, extending, enlarging, or improving any of the public 
enterprises listed in G.S. 160A-311 for cities, or G.S. 153A-274 for 
counties. 

(3) Establishing, enlarging, or improving parks, playgrounds, and other 
recreational facilities. 

(4) Establishing, extending, enlarging, or improving storm sewer and 
drainage systems and works, or sewer and septic tank lines and 
systems. 

(5) Establishing, enlarging, or improving hospital facilities, cemeteries, or 


library facilities. 

(6) Constructing, enlarging, or improving city halls, fire stations, office 
buildings, courthouse jails and other buildings for use by any depart- 
ment, board, commission or agency. 

(7) Establishing drainage programs and programs to prevent obstructions 
to the natural flow of streams, creeks and natural water channels or 
improving drainage facilities. The authority contained in this subdi- 
vision is in addition to any authority contained in Chapter 156. 
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(8) Acquiring designated historic properties, designated as such before 
October 1, 1989, or acquiring a designated landmark designated as 
such on or after October 1, 1989, for which an application has been 
made for a certificate of appropriateness for demolition, in pursuance 
of the purposes of G.S. 160A-399.3, Chapter 160A, Article 19, Part 3B, 
effective until October 1, 1989, or G.S. 160A-400.14, whichever is 
appropriate. 

(9) Opening, widening, extending, or improving public wharves. 

The board of education of any municipality or county or a combined board 
may exercise the power of eminent domain under this Chapter for purposes 
authorized by other statutes. 

The power of eminent domain shall be exercised by local public condemnors 
under the procedures of Article 3 of this Chapter. 

(b1) Local Public Condemnors — Modified Provision for Certain Localities. 
— For the public use or benefit, the governing bodyof each municipality or 
county shall possess the power ofeminent domain and may acquire by 
purchase, gift or condemnationany property or interest therein, either inside 
or outside itsboundaries, for the following purposes. 

(1) Opening, widening, extending, or improving roads, streets, alleys, and 
sidewalks. The authority contained in this subsection is in addition to 
the authority to acquire rights-of-way for streets, sidewalks and 
highways under Article 9 of Chapter 136. The provisions of this 
subdivision (1) shall not apply to counties. 

(2) Establishing, extending, enlarging, or improving any of the public 
enterprises listed in G.S. 160A-311 for cities, or G.S. 153A-274 for 
counties. 

(3) Establishing, enlarging, or improving parks, playgrounds, and other 
recreational facilities. 

(4) Establishing, extending, enlarging, or improving storm sewer and 
drainage systems and works, or sewer and septic tank lines and 
systems. 

(5) Establishing, enlarging, or improving hospital facilities, cemeteries, or 
library facilities. 

(6) Constructing, enlarging, or improving city halls, fire stations, office 
buildings, courthouse jails and other buildings for use by any depart- 
ment, board, commission or agency. 

(7) Establishing drainage programs and programs to prevent obstructions 
to the natural flow of streams, creeks and natural water channels or 
improving drainage facilities. The authority contained in this subdi- 
vision is in addition to any authority contained in Chapter 156. 

(8) Acquiring designated historic properties, designated as such before 
October 1, 1989, or acquiring a designated landmark designated as 
such on or after October 1, 1989, for which an application has been 
made for a certificate of appropriateness for demolition, in pursuance 
of the purposes of G.S. 160A-399.3, Chapter 160A, Article 19, Part 3B, 
effective until October 1, 1989, or G.S. 160A-400.14, whichever is 
appropriate. 

(9) Opening, widening, extending, or improving public wharves. 

(10) Engaging in or participating with other governmental entities in 
acquiring, constructing, reconstructing, extending, or otherwise build- 
ing or improving beach erosion control or flood and hurricane protec- 
tion works, including, but not limited to, the acquisition of any 
property that may be required as a source for beach renourishment. 

(11) Establishing access for the public to public trust beaches and appur- 
tenant parking areas. 

The board of education of any municipality or county or a combined board 
may exercise the power of eminent domain under this Chapter for purposes 
authorized by other statutes. 
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The power of eminent domain shall be exercised by local public condemnors 
under the procedures of Article 3 of this chapter. 

This subsection applies only to Carteret and Dare Counties, the Towns of 
Atlantic Beach, Carolina Beach, Caswell Beach, Emerald Isle, Holden Beach, 
Indian Beach, Kill Devil Hills, Kitty Hawk, Kure Beach, Nags Head, North 
Topsail Beach, Oak Island, Ocean Isle Beach, Pine Knoll Shores, Sunset Beach, 
Surf City, Topsail Beach, and Wrightsville Beach, and the Village of Bald Head 
Island. 

(c) Other Public Condemnors. — For the public use or benefit, the following 
political entities shall possess the power of eminent domain and may acquire 
property by purchase, gift, or condemnation for the stated purposes. 

(1) Asanitary district board established under the provisions of Part 2 of 
Article 2 of Chapter 130A for the purposes stated in that Part. 

(2) The board of commissioners of a mosquito control district established 
under the provisions of Part 2 of Article 12 of Chapter 130A for the 
purposes stated in that Part. 

(3) A hospital authority established under the provisions of Part B of 
Article 2 of Chapter 131E for the purposes stated in that Part, 
provided, however, that the provisions of G.S. 131E-24(c) shall con- 
tinue to apply. 

(4) Awatershed improvement district established under the provisions of 
Article 2 of Chapter 139 for the purposes stated in that Article, 
provided, however, that the provisions of G.S. 139-38 shall continue to 
apply. 

(5) A housing authority established under the provisions of Article 1 of 
Chapter 157 for the purposes of that Article, provided, however, that 
the provisions of G.S. 157-11 shall continue to apply. 

(6) A corporation as defined in G.S. 157-50 for the purposes of Article 3 of 
Chapter 157, provided, however, the provisions of G.S. 157-50 shall 
continue to apply. 

(7) Acommission established under the provisions of Article 22 of Chapter 
160A for the purposes of that Article. 

(8) An authority created under the provisions of Article 1 of Chapter 162A 
for the purposes of that Article. 

(9) Adistrict established under the provisions of Article 4 of Chapter 162A 
for the purposes of that Article. 

(10) A district established under the provisions of Article 5 of Chapter 
162A for purposes of that Article. 

(11) The board of trustees of a community college established under the 
provisions of Article 2 of Chapter 115D for the purposes of that Article. 

(12) A district established under the provisions of Article 6 of Chapter 
162A for the purposes of that Article. 

(13) A regional public transportation authority established under Article 
. hee a? 160A of the General Statutes for the purposes of that 

ticle. 

The power of eminent domain shall be exercised by a public condemnor listed 
in this subsection under the procedures of Article 3 of this Chapter. (1852, c. 92, 
s. 1; R.C., c. 61, s. 9; 1874-5, c. 83; Code, s. 1698; Rev., s. 2575; 1907, cc. 39, 458, 
183519 lve O2est25, (26,127, 19 Ue recad le 322 C8. e706; 1923ac) 2057 be 
Sess. 1924, c. 118; 1937, c. 108, s. 1; 1939, c. 228, s. 4; 1941, c. 254; 1947, c. 806; 
195 lye! 1002 Mss: 1291958 Neu 1291 1957, €,165,sellvenl045.6 16961 ten247: 
1973, c. 507, s. 5; c. 1262, s. 86; 1977, c. 771, s. 4; 1981, c. 919, s. 1; 1983, c. 378, 
s. 2; 1983 (Reg. Sess., 1984), c. 1084; 1985, c. 689, s. 10; c. 696, si2519877 c 2. 
s. 1; c. 564, s. 13; c. 783, s. 6; 1989, c. 706, s. 3; c. 740, s. Hd 20002146xs 2c: 
2001-36, ss. 1, 3; 2001-478, s. 2; 2001-487, s. 58; 2002-172, s. 4.1; 2003-282, ss. 
1, 2; 2004-2038, s. 32(a), (b).) 
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Effect of Amendments. — 

Session Laws 2004-203, s. 32(a), (b), effective 
August 17, 2004, added “Standard Provision” to 
the catchline of subsection (b); added “Modified 
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Provision for Certain Localities” to the 
catchline of subsection (b1); and made minor 
punctuation changes. 


CASE NOTES 


II. Public Use. 


II. PUBLIC USE. 


City Authorized to Expand Sewer. — Ina 
declaratory judgment action challenging a 
city’s condemnation proceeding for expansion of 
the city’s sewer system, a judgment for the city 
was proper because the intended use of the 


lic benefit test as all city residents, including 
the landowners whose property was being con- 
demned, would have the equal right to connect 
to the expanded sewer system, which was an 
essential service. Tucker v. City of Kannapolis, 
159 N.C. App. 174, 582 S.E.2d 697, 2003 N.C. 
App. LEXIS 1442 (2003). 


condemnation satisfied the public use and pub- 


ARTICLE 3. 


Condemnation by Public Condemnors. 


§ 40A-40. Notice of action. 
CASE NOTES 


Applied in Nelson v. Town of Highlands, 159 
N.C. App. 393, 583 S.E.2d 313, 2003 N.C. App. 
LEXIS 1516 (2003). 


§ 40A-42. Vesting of title and right of possession; injunc- 
tion not precluded. 


(a)(1) Standard Provision. — When a local public condemnor is acquiring 
property by condemnation for a purpose set out in G.S. 40A-3(b)(1), (4) 
or (7), or when a city is acquiring property for a purpose set out in G.S. 
160A-311(1), (2), (3), (4), (6), or (7), or when a county is acquiring 
property for a purpose set out in G.S. 153A-274(1), (2) or (3), or when 
a local board of education or any combination of local boards of 
education is acquiring property for any purpose set forth in GS. 
115C-517, or when a condemnor is acquiring property by condemna- 
tion as authorized by G.S. 40A-3(c)(8), (9), (10), (12), or (13) title to the 
property and the right to immediate possession shall vest pursuant to 
this subsection. Unless an action for injunctive relief has been 
initiated, title to the property specified in the complaint, together with 
the right to immediate possession thereof, shall vest in the condemnor 
upon the filing of the complaint and the making of the deposit in 
accordance with G.S. 40A-41. 

(2) Modified Provision for Certain Localities. — When a local public 
condemnor is acquiring property by condemnation for a purpose set 
out in G.S. 40A-3(b1)(1), (4), (7), (10), or (11), or when a city is 
acquiring property for a purpose set out in G.S. 160A-311(1), (2), (3), 
(4), (6), or (7), or when a county is acquiring property for a purpose set 
out in G.S. 153A-274(1), (2) or (3), or when a local board of education 
or any combination of local boards of education is acquiring property 
for any purpose set forth in G.S. 115C-517, or when a condemnor is 
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acquiring property by condemnation as authorized by G.S. 40A- 
3(c)(8), (9), (10), (12), or (13) title to the property and the right to 
immediate possession shall vest pursuant to this subsection. Unless 
an action for injunctive relief has been initiated, title to the property 
specified in the complaint, together with the right to immediate 
possession thereof, shall vest in the condemnor upon the filing of the 
complaint and the making of the deposit in accordance with G.S. 
40A-41. 

This subdivision applies only to Carteret and Dare Counties, the 
Towns of Atlantic Beach, Carolina Beach, Caswell Beach, Emerald 
Isle, Holden Beach, Indian Beach, Kill Devil Hills, Kitty Hawk, Kure 
Beach, Nags Head, North Topsail Beach, Oak Island, Ocean Isle 
Beach, Pine Knoll Shores, Sunset Beach, Surf City, Topsail Beach, and 
Wrightsville Beach, and the Village of Bald Head Island. 

(b) When a local public condemnor is acquiring property by condemnation 
for purposes other than for the purposes listed in subsection (a) above, title to 
the property taken and the right to possession shall vest in the condemnor 
pursuant to this subsection. Unless an action for injunctive relief has been 
initiated, title to the property specified in the complaint, together with the 
right to immediate possession thereof, shall vest in the condemnor: 

(1) Upon the filing of an answer by the owner who requests only that there 
be a determination of just compensation and who does not challenge 
the authority of the condemnor to condemn the property; or 

(2) Upon the failure of the owner to file an answer within the 120-day time 
period established by G.S. 40A-46; or 

(3) Upon the disbursement of the deposit in accordance with the provi- 
sions of G.S. 40A-44. 

(c) Ifthe property is owned by a private condemnor, the vesting of title in the 
condemnor and the right to immediate possession of the property shall not 
become effective until the superior court has rendered final judgment (after 
any appeals) that the property is not in actual public use or is not necessary to 
the operation of the business of the owner, as set forth in G.S. 40A-5(b). 

(d) Ifthe answer raises any issues other than the issue of compensation, the 
issues so raised shall be determined under the provisions of G.S. 40A-47. 

(e) The judge shall enter such orders in the cause as may be required to 
place the condemnor in possession. 

(f) The provisions of this section shall not preclude or otherwise affect any 
remedy of injunction available to the owner or the condemnor. (1981, c. 919, s. 
1;, 1989: (Rees Sessi, 1990) 'c 87 1ivs. 1 1998-2127) 5.9. 10:-2001-36 uss: 
2001-239, s. 1; 2001-478, s. 2; 2003-282, s. 2; 2004-203, s. 33.) 


Effect of Amendments. — gust 17, 2004, added the subdivision catchlines 
Session Laws 2004-203, s. 33, effective Au- for subdivisions (a)(1) and (2). 


CASE NOTES 


Effect of Landowner’s Failure to Re- tion during the condemnation proceedings, ju- 
quest Injunctive Relief at the Condemna- __ dicial economy counseled against litigating the 
tion Hearing. — Since the landowners had the same issues again. Nelson v. Town of High- 
opportunity to present all affirmative defenses lands, 159 N.C. App. 393, 583 S.E.2d 313, 2003 
argued in their action for a permanent injunc- N.C. App. LEXIS 1516 (2003). 
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§ 40A-45. Answer, reply and plat. 


CASE NOTES 


Landowner’s Failure to Seek Injunction 
at Condemnation Hearing. — Since the 
landowners had the opportunity to present all 
affirmative defenses argued in their action for a 
permanent injunction during the condemnation 


proceedings, judicial economy counseled 
against litigating the same issues again. Nel- 
son v. Town of Highlands, 159 N.C. App. 393, 
583 S.E.2d 313, 2003 N.C. App. LEXIS 1516 
(2003). 
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Chapter 41. 
Estates. 


ARTICLE 1. 
Survivorship Rights and Future Interests. 


§ 41-10. Titles quieted. 


CASE NOTES 


II. Nature and Scope of Remedy. 
B. Interest Necessary to Bring Action. 


Il. NATURE AND SCOPE OF REMEDY. 
B. Interest Necessary to Bring Action. 


Summary judgment quieting title in the 
seller of lots in a subdivision was properly 
granted; the seller had sought to quiet title to 
a parcel adjacent to the subdivision that was 
discovered when a new survey revealed that 


the seller and her husband did not convey all of 
certain real estate when they sold the subdivi- 
sion lots, and the seller’s title to this parcel was 
superior to that of the owners of lots in the 
subdivision, who purported to divide the parcel 
among themselves. Hensley v. Samel, — N.C. 
App. —, 593 S.E.2d 411, 2004 N.C. App. LEXIS 
375 (2004). 
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Chapter 42. 
Landlord and Tenant. 


Article 1. Article 5. 


General Provisions. Residential Rental Agreements. 


Sec. 

42-42. Landlord to provide fit premises. 
42-42.1. Water Conservation. 

42-46. Late fees. 


Article 6. 


Sec. 
42-3. Term forfeited for nonpayment of rent. 


Article 3. 


Summary Ejectment. 
Tenant Security Deposit Act. 


42-51. Permitted uses of the deposit. 


42-26. Tenant holding over may be dispos- 
sessed in certain cases. 


ARTICLE 1. 


General Provisions. 


§ 42-3. Term forfeited for nonpayment of rent. 


In all verbal or written leases of real property of any kind in which is fixed 
a definite time for the payment of the rent reserved therein, there shall be 
implied a forfeiture of the term upon failure to pay the rent within 10 days 
after a demand is made by the lessor or his agent on said lessee for all past-due 
rent, and the lessor may forthwith enter and dispossess the tenant without 
having declared such forfeiture or reserved the right of reentry in the lease. 
ome a. 0.5, Ss. 2340. 2001-502. s. 2:-2004-143. 6.1) 


Effect of Amendments. — Session Laws 
2004-143, s. 1, effective August 1, 2004, deleted 
the former last sentence, which read: “Where a 
written lease establishes a monthly rent that 


includes water and sewer services under G:S. 
62-110(g), the terms “rent” and “rental pay- 
ment”, as used in this Chapter, mean base rent 
only.” 


ARTICLE 3. 


Summary Ejectment. 


§ 42-26. Tenant holding over may be dispossessed in cer- 
tain cases. 


(a) Any tenant or lessee of any house or land, and the assigns under the 
tenant or legal representatives of such tenant or lessee, who holds over and 
continues in the possession of the demised premises, or any part thereof, 
without the permission of the landlord, and after demand made for its 
surrender, may be removed from such premises in the manner hereinafter 
prescribed in any of the following cases: 

(1) When a tenant in possession of real estate holds over after his term 
has expired. 

(2) When the tenant or lessee, or other person under him, has done or 
omitted any act by which, according to the stipulations of the lease, 
his estate has ceased. 

(3) When any tenant or lessee of lands or tenements, who is in arrear for 
rent or has agreed to cultivate the demised premises and to pay a part 
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of the crop to be made thereon as rent, or who has given to the lessor 
a lien on such crop as a security for the rent, deserts the demised 
premises, and leaves them unoccupied and uncultivated. 

(b) An arrearage in costs owed by a tenant for water or sewer services 
pursuant to G.S. 62-110(g) shall not be used as a basis for termination of a 
lease under this Chapter. Any payment to the landlord shall be applied first to 
the rent owed and then to charges for water or sewer service, unless otherwise 
designated by the tenant. (4 Geo. II, c. 28; 1868-9, c. 156, s. 19; Code, ss. 1766, 
1777;.1905,. cc..2974.299;.820; Rev; s. 2001; C.S.,'s: 2365;, 2001-502.) s).3, 
2004-148, s. 2.) 


Effect of Amendments. — Session Laws 
2004-143, s. 2, effective August 1, 2004, in 
subsection (b), substituted “costs” for “addi- 
tional rent,” substituted “water or sever” for 
“water and sewer” preceding “services,” added 
“under this Chapter” at the end of the first 


sentence, substituted “payment to the land- 
lord” for “partial payment of monthly rent,” 
deleted “base” preceding “rent,” and added 
“owed and then to charges for water or sewer 
service, unless otherwise designated by the 
tenant” at the end of the last sentence. 


ARTICLE 5. 


Residential Rental Agreements. 


§ 42-42. Landlord to provide fit premises. 


(a) The landlord shall: 

(1) Comply with the current applicable building and housing codes, 
whether enacted before or after October 1, 1977, to the extent 
required by the operation of such codes; no new requirement is 
imposed by this subdivision (a)(1) if a structure is exempt from a 
current building code. 

(2) Make all repairs and do whatever is necessary to put and keep the 
premises in a fit and habitable condition. 

(3) Keep all common areas of the premises in safe condition. 

(4) Maintain in good and safe working order and promptly repair all 
electrical, plumbing, sanitary, heating, ventilating, air conditioning, 
and other facilities and appliances supplied or required to be supplied 
by the landlord provided that notification of needed repairs is made to 
the landlord in writing by the tenant, except in emergency situations. 

(5) Provide operable smoke detectors, either battery-operated or electri- 
cal, having an Underwriters’ Laboratories, Inc., listing or other 
equivalent national testing laboratory approval, and install the smoke 
detectors in accordance with either the standards of the National Fire 
Protection Association or the minimum protection designated in the 
manufacturer’s instructions, which the landlord shall retain or pro- 
vide as proof of compliance. The landlord shall replace or repair the 
smoke detectors within 15 days of receipt of notification if the landlord 
is notified of needed replacement or repairs in writing by the tenant. 
The landlord shall ensure that a smoke detector is operable and in 
good repair at the beginning of each tenancy. Unless the landlord and 
the tenant have a written agreement to the contrary, the landlord 
shall place new batteries in a battery-operated smoke detector at the 
beginning of a tenancy and the tenant shall replace the batteries as 
needed during the tenancy. Failure of the tenant to replace the 
batteries as needed shall not be considered as negligence on the part 
of the tenant or the landlord. 

(6) If the landlord is charging for the cost of providing water or sewer 
service pursuant to G.S. 42-42.1 and has actual knowledge from either 
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the supplying water system or other reliable source that water being 
supplied to tenants within the landlord’s property exceeds a maxi- 
mum contaminant level established pursuant to Article 10 of Chapter 
130A of the General Statutes, provide notice that water being sup- 
plied exceeds a maximum contaminant level. 

(b) The landlord is not released of his obligations under any part of this 
section by the tenant’s explicit or implicit acceptance of the landlord’s failure to 
provide premises complying with this section, whether done before the lease 
was made, when it was made, or after it was made, unless a governmental 
subdivision imposes an impediment to repair for a specific period of time not to 
exceed six months. Notwithstanding the provisions of this subsection, the 
landlord and tenant are not prohibited from making a subsequent written 
contract wherein the tenant agrees to perform specified work on the premises, 
provided that said contract is supported by adequate consideration other than 
the letting of the premises and is not made with the purpose or effect of 
evading the landlord’s obligations under this Article. (1977, c. 770, s. 1; 1995, 
Geir 2. 1995-2 17.s. |i loa)? 2004-143" 873.) 


Effect of Amendments. — Session Laws 
2004-148, s. 3, effective August 1, 2004, added 
subdivision (a)(6). 


CASE NOTES 


Damage to Tenant’s Personal Property. _ ter, the landlord took no action to remove the 
— Trial court did not err when it awarded defective tree from the property, and during a 
damages for a broken windshield where a ten- storm, a limb broke off the tree and damaged 
ant informed the landlord that a tree in the the windshield of the tenant’s car. Pierce v. 
yard of a rented home was rotten and that it Reichard, —N.C. App. —, 593 S.E.2d 787, 2004 
posed a danger to her and her family; thereaf- N.C. App. LEXIS 382 (2004). 


§ 42-42.1. Water Conservation. 


(a) For the purpose of encouraging water conservation, pursuant to a 
written rental agreement, a landlord may charge for the cost of providing 
water or sewer service to tenants who occupy the same contiguous premises 
pursuant to G.S. 62-110(g). 

(b) The landlord may not disconnect or terminate the tenant’s water or 
sewer services due to the tenant’s nonpayment of the amount due for water or 
sewer services. (2004-143, s. 4.) 


Editor’s Note. — Session Laws 2004-148, s. 
11, made this section effective August 1, 2004. 


§ 42-46. Late fees. 


(a) In all residential rental agreements in which a definite time for the 
payment of the rent is fixed, the parties may agree to a late fee not inconsistent 
with the provisions of this subsection, to be chargeable only if any rental 
payment is five days or more late. If the rent: 

(1) Is due in monthly installments, a landlord may charge a late fee not to 
exceed fifteen dollars ($15.00) or five percent (5%) of the monthly rent, 
whichever is greater. 

(2) Is due in weekly installments, a landlord may charge a late fee not to 
exceed four dollars ($4.00) or five percent (5%) of the weekly rent, 
whichever is greater. 
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(3) Is subsidized by the United States Department of Housing and Urban 
Development, by the United States Department of Agriculture, by a 
State agency, by a public housing authority, or by a local government, 
any late fee shall be calculated in accordance with subdivisions (1) 
and (2) of this subsection on the tenant’s share of the contract rent 
only, and the rent subsidy shall not be included. 

(b) A late fee under this section may be imposed only one time for each late 
rental payment. A late fee for a specific late rental payment may not be 
deducted from a subsequent rental payment so as to cause the subsequent 
rental payment to be in default. 

(c) Any provision of a residential rental agreement contrary to the provi- 
sions of this section is against the public policy of this State and therefore void 
and unenforceable. 

(d) A lessor shall not charge a late fee to a lessee because of the lessee’s 
failure to pay for water or sewer services provided pursuant to G.S. 62-110(g). 
(1987, c. 530, s. 1; 2001-502, s. 4; 2003-370, s. 1; 2004-143, s. 5.) 


Effect of Amendments. — ter or sewer services” for “additional rent for 
Session Laws 2004-143, s. 5, effective August water and sewer services”. 
1, 2004, in subsection (d), substituted “for wa- 


ARTICLE 6. 
Tenant Security Deposit Act. 


§ 42-51. Permitted uses of the deposit. 


Security deposits for residential dwelling units shall be permitted only for 
the tenant’s possible nonpayment of rent and costs for water or sewer services 
provided pursuant to G.S. 62-110(g), damage to the premises, nonfulfillment of 
rental period, any unpaid bills that become a lien against the demised property 
due to the tenant’s occupancy, costs of re-renting the premises after breach by 
the tenant, costs of removal and storage of tenant’s property after a summary 
ejectment proceeding or court costs in connection with terminating a tenancy. 
The security deposit shall not exceed an amount equal to two weeks’ rent if a 
tenancy is week to week, one and one-half months’ rent if a tenancy is month 
to month, and two months’ rent for terms greater than month to month. These 
deposits must be fully accounted for by the landlord as set forth in G.S. 42-52. 
(1977; ¢. 914, s/1; 19838, ¢. 672, s. 3; 2001-502, s: 5; 2004-143) s. 6.) 


Effect of Amendments. — Session Laws water and” preceding “sewer services,” and sub- 
2004-148, s. 6, effective August 1, 2004, in the stituted “that” for “which” preceding “become a 
first sentence, substituted “rent and costs for lien.” 
water or” for “base rent and additional rent for 
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Chapter 44. 
Liens. 


Article 12. 
Liens on Certain Agricultural Products. 


Sec. 
44-69.3. Liens on tangible and intangible as- 
sets of milk distributors. 


ARTICLE 12. 


Liens on Certain Agricultural Products. 


§ 44-69.3. Liens on tangible and intangible assets of milk 
distributors. 


(a) A producer, or an association of producers who supplies milk either 
through an agreement of sale or on consignment to a distributor shall, upon 
complying with the provisions of this section, have a lien upon the tangible and 
intangible assets, including but not limited to the accounts receivable of the 
distributor to secure payment for such milk. For the purposes of this section, 
“milk” means the lacteal secretion of cows and includes all skim, butterfat, or 
other constituents obtained from separation or other process. 

(b) The lien claimed by the producer or association of producers must be 
filed in the office of the clerk of court for the county of the distributor’s principal 
place of business. Provided that if the distributor is not a resident of the State 
a filing must be made with the clerk of superior court for the county in which 
the distributor’s registered office is located. The clerk shall note the claim of 
lien on the judgment docket and index the same under the name of the 
distributor at the time the claim is filed. 

(c) A producer or association of producers claiming nonpayment for milk 
sold to a distributor shall file with the clerk a notarized statement of 
nonpayment. The statement shall contain at a minimum all of the following 
information: 

(1) The name of the distributor who received the milk. 

(2) The date and quantity of milk shipped for which payment has not been 
received. 

(3) Repealed by Session Laws 2004-199, s. 27(f), effective August 17, 2004. 

The producer or association of producers shall furnish a copy of the 
statement as provided by this subsection to the distributor, which shall 
constitute a notice of claim of lien. The notice shall be served personally by a 
person authorized by law to serve process or by certified mail. The lien granted 
by this section shall be effective as of the time it is filed with the clerk of court. 
Provided the distributor shall have the right to contest the validity of such lien 
by filing, with the clerk of court and serving on the producer within 10 days 
after he receives notice that the producer has filed a claim of lien, a notice that 
the distributor contest the amount due thereunder. In the event the distributor 
fails to contest the lien or is unsuccessful in obtaining a discharge of the lien, 
the lien shall be perfected as of the date of filing with the clerk of court. 

(d) The lien created by this section may be discharged in any of the following 
manner: 

(1) Repealed by Session Laws 2004-199, s. 27(f), effective August 17, 
2004.” 
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(2) By depositing with the clerk of superior court money equal to the 
amount of the claim, which money shall be held for the benefit of the 


producer. 


(3) By an entry in the lien docket that the action on the part of the lien 
claimant to enforce the lien has been dismissed or a judgment has 
been rendered against the claimant in such action. 

(4) By filing with the clerk a sworn statement signed by the producer or an 
official of an association of producers that the lien or claim of lien has 


been satisfied. 


(e) Action to enforce the lien created by this section may be instituted in any 
court of competent jurisdiction in the county where the lien was filed not later 
than 90 days following the maturity of the distributor’s obligation to pay for 
the milk. In the event no action to enforce the lien is commenced within the 
90-day period the lien created hereby shall no longer be valid. (1985, c. 678, s. 


1; 2004-199, s. 27(£).) 


Effect of Amendments. — Session Laws 
2004-199, s. 27(f), effective August 17, 2004, 
rewrote the second sentence in subsection (a); 
in subsection (c), inserted “all of” preceding “the 
following” in the introductory language, re- 
pealed subdivision (c)(3), and made minor sty- 
listic changes; in subsection (d), repealed sub- 
division (d)(1), and made minor stylistic 
changes in subdivision (d)(2); and deleted the 
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former last sentence in subsection (e), which 
read: “Nothing herein shall prohibit the North 
Carolina Milk Commission from acting as a 
mediator or an arbitrator between the distrib- 
utor and producer or association of producers 
when there is a claim of nonpayment at any 
time before or after claim of lien is filed but 
before a judgment is rendered.” 


844A-2 STATUTORY LIENS AND CHARGES S44A-4 


Chapter 44A. 
Statutory Liens and Charges. 


Article 1. 
Possessory Liens on Personal Property. 


Sec. 
44A-4. Enforcement of lien by sale. 


ARTICLE 1. 


Possessory Liens on Personal Property. 


§ 44A-2. Persons entitled to lien on personal property. 
CASE NOTES 


Mechanic’s Lien Survived Credit without the mechanic’s knowledge or consent, 


Union’s Repossession of a Car. — While a 
mechanic who performed a diagnostic analysis 
of an automobile had a valid lien against the 
credit union that financed the purchase of the 
automobile and repossessed the automobile 
from the mechanic’s premises late at night 


the trial court erred in awarding the mechanic 
actual and treble damages, as the mechanic’s 
proper remedy was to be awarded possession of 
the automobile. Old Salem Foreign Car Serv. v. 
Webb, 159 N.C. App. 93, 582 S.E.2d 673, 2003 
N.C. App. LEXIS 1426 (2003). 


§ 44A-3. When lien arises and terminates. 


CASE NOTES 


Relinquishment Terminates Lien Only 
When It Is Voluntary. — 

While a mechanic who performed a diagnos- 
tic analysis of an automobile had a valid lien 
against the credit union that financed the pur- 
chase of the automobile and repossessed the 
automobile from the mechanic’s premises late 


at night without the mechanic’s knowledge or 
consent, the trial court erred in awarding the 
mechanic actual and treble damages, as the 
mechanic’s proper remedy was to be awarded 
possession of the automobile. Old Salem For- 
eign Car Serv. v. Webb, 159 N.C. App. 93, 582 
S.E.2d 673, 2003 N.C. App. LEXIS 1426 (2003). 


§ 44A-4. Enforcement of lien by sale. 


(a) Enforcement by Sale. — If the charges for which the lien is claimed 
under this Article remain unpaid or unsatisfied for 30 days or, in the case of 
towing and storage charges on a motor vehicle, 10 days following the maturity 
of the obligation to pay any such charges, the lienor may enforce the lien by 
public or private sale as provided in this section. The lienor may bring an 
action on the debt in any court of competent jurisdiction at any time following 
maturity of the obligation. Failure of the lienor to bring such action within a 
180-day period following the commencement of storage shall constitute a 
waiver of any right to collect storage charges which accrue after such period. 
Provided that when property is placed in storage pursuant to an express 
contract of storage, the lien shall continue and the lienor may bring an action 
to collect storage charges and enforce his lien at any time within 120 days 
following default on the obligation to pay storage charges. 

The owner or person with whom the lienor dealt may at any time following 
the maturity of the obligation bring an action in any court of competent 
jurisdiction as by law provided. If in any such action the owner or other party 
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requests immediate possession of the property and pays the amount of the lien 
asserted into the clerk of the court in which such action is pending, the clerk 
shall issue an order to the lienor to relinquish possession of the property to the 
owner or other party. The request for immediate possession may be made in 
the complaint, which shall also set forth the amount of the asserted lien and 
the portion thereof which is not in dispute, if any. If within three days after 
service of the summons and complaint, as the number of days is computed in 
G.S. 1A-1, Rule 6, the lienor does not file a contrary statement of the amount 
of the lien at the time of the filing of the complaint, the amount set forth in the 
complaint shall be deemed to be the amount of the asserted lien. The clerk may 
at any time disburse to the lienor that portion of the cash bond, which the 
plaintiff says in his complaint is not in dispute, upon application of the lienor. 
The magistrate or judge shall direct appropriate disbursement of the disputed 
or undisbursed portion of the bond in the judgment of the court. In the event 
an action by the owner pursuant to this section is heard in district or superior 
court, the substantially prevailing party in such court may be awarded a 
reasonable attorney’s fee in the discretion of the judge. 
(b) Notice and Hearings. — 

(1) If the property upon which the lien is claimed is a motor vehicle that 
is required to be registered, the lienor following the expiration of the 
relevant time period provided by subsection (a) shall give notice to the 
Division of Motor Vehicles that a lien is asserted and sale is proposed 
and shall remit to the Division a fee of ten dollars ($10.00). The 
Division of Motor Vehicles shall issue notice by registered or certified 
mail, return receipt requested, to the person having legal title to the 
property, if reasonably ascertainable, to the person with whom the 
lienor dealt if different, and to each secured party and other person 
claiming an interest in the property who is actually known to the 
Division or who can be reasonably ascertained. The notice shall state 
that a lien has been asserted against specific property and shall 
identify the lienor, the date that the lien arose, the general nature of 
the services performed and materials used or sold for which the lien is 
asserted, the amount of the lien, and that the lienor intends to sell the 
property in satisfaction of the lien. The notice shall inform the 
recipient that the recipient has the right to a judicial hearing at which 
time a determination will be made as to the validity of the lien prior 
to a sale taking place. The notice shall further state that the recipient 
has a period of 10 days from the date of receipt in which to notify the 
Division by registered or certified mail, return receipt requested, that 
a hearing is desired and that if the recipient wishes to contest the sale 
of his property pursuant to such lien, the recipient should notify the 
Division that a hearing is desired. The notice shall state the required 
information in simplified terms and shall contain a form whereby the 
recipient may notify the Division that a hearing is desired by the 
return of such form to the Division. The Division shall notify the henor 
whether such notice is timely received by the Division. In leu of the 
notice by the lienor to the Division and the notices issued by the 
Division described above, the lienor may issue notice on a form 
approved by the Division pursuant to the notice requirements above. 
If notice is issued by the lienor, the recipient shall return the form 
requesting a hearing to the lienor, and not the Division, within 10 
days from the date the recipient receives the notice if a judicial 
hearing is requested. If the registered or certified mail notice has been 
returned as undeliverable and the notice of a right to a judicial 
hearing has been given to the owner of the motor vehicle in accordance 
with G.S. 20-28.4, no further notice is required. Failure of the 
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recipient to notify the Division or lienor, as specified in the notice, 
within 10 days of the receipt of such notice that a hearing is desired 
shall be deemed a waiver of the right to a hearing prior to the sale of 
the property against which the lien is asserted, and the lienor may 
proceed to enforce the lien by public or private sale as provided in this 
section and the Division shall transfer title to the property pursuant 
to such sale. If the Division or lienor, as specified in the notice, is 
notified within the 10-day period provided above that a hearing is 
desired prior to sale, the lien may be enforced by sale as provided in 
this section and the Division will transfer title only pursuant to the 
order of a court of competent jurisdiction. 

If the registered or certified mail notice has been returned as 
undeliverable, or if the name of the person having legal title to the 
vehicle cannot reasonably be ascertained and the fair market value of 
the vehicle is less than eight hundred dollars ($800.00), the lienor may 
institute a special proceeding in the county where the vehicle is being 
held, for authorization to sell that vehicle. Market value shall be 
determined by the schedule of values adopted by the Commissioner 
under G.S. 105-187.3. 

In such a proceeding a lienor may include more than one vehicle, 
but the proceeds of the sale of each shall be subject only to valid claims 
against that vehicle, and any excess proceeds of the sale shall be paid 
immediately to the Treasurer for disposition pursuant to Chapter 
116B of the General Statutes. 

The application to the clerk in such a special proceeding shall 
contain the notice of sale information set out in subsection (f) hereof. 
If the application is in proper form the clerk shall enter an order 
authorizing the sale on a date not less than 14 days therefrom, and 
the lienor shall cause the application and order to be sent immediately 
by first-class mail pursuant to G.S. 1A-1, Rule 5, to each person to 
whom notice was mailed pursuant to this subsection. Following the 
authorized sale the lienor shall file with the clerk a report in the form 
of an affidavit, stating that the lienor has complied with the public or 
private sale provisions of G.S. 44A-4, the name, address, and bid of 
the high bidder or person buying at a private sale, and a statement of 
the disposition of the sale proceeds. The clerk then shall enter an 
order directing the Division to transfer title accordingly. 

If prior to the sale the owner or legal possessor contests the sale or 
len in a writing filed with the clerk, the proceeding shall be handled 
in accordance with G.S. 1-301.2. 

(c) Private Sale. — Sale by private sale may be made in any manner that is 
commercially reasonable. If the property upon which the lien is claimed is a 
motor vehicle, the sale may not be made until notice is given to the Commis- 
sioner of Motor Vehicles pursuant to G.S. 20-114(c). Not less than 30 days prior 
to the date of the proposed private sale, the lienor shall cause notice to be 
mailed, as provided in subsection (f) hereof, to the person having legal title to 
the property, if reasonably ascertainable, to the person with whom the lienor 
dealt if different, and to each secured party or other person claiming an 
interest in the property who is actually known to the lienor or can be 
reasonably ascertained. Notices provided pursuant to subsection (b) hereof 
shall be sufficient for these purposes if such notices contain the information 
required by subsection (f) hereof. The lienor shall not purchase, directly or 
indirectly, the property at private sale and such a sale to the henor shall be 
voidable. 

(d) Request for Public Sale. — If an owner, the person with whom the lhenor 
dealt, any secured party, or other person claiming an interest in the property 
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notifies the lienor prior to the date upon or after which the sale by private sale 
is proposed to be made, that public sale is requested, sale by private sale shall 
not be made. After request for public sale is received, notice of public sale must 
be given as if no notice of sale by private sale had been given. 

(e) Public Sale. — 

(1) Not less than 20 days prior to sale by public sale the lienor: 

a. Shall notify the Commissioner of Motor Vehicles as provided in 
G.S. 20-114(c) if the property upon which the lien is claimed is a 
motor vehicle; and 

al. Shall cause notice to be mailed to the person having legal title to 
the property if reasonably ascertainable, to the person with whom 
the lienor dealt if different, and to each secured party or other 
person claiming an interest in the property who is actually known 
to the lienor or can be reasonably ascertained, provided that 
notices provided pursuant to subsection (b) hereof shall be suffi- 
cient for these purposes if such notices contain the information 
required by subsection (f) hereof; and 

b. Shall advertise the sale by posting a copy of the notice of sale at the 
courthouse door in the county where the sale is to be held; 

and shall publish notice of sale once a week for two consecutive weeks 

in a newspaper of general circulation in the same county, the date of 
the last publication being not less than five days prior to the sale. The 
notice of sale need not be published if the vehicle has a market value 
of less than three thousand five hundred dollars ($3,500), as deter- 
mined by the schedule of values adopted by the Commissioner under 

G.o. 105-187 3: 

(2) A public sale must be held on a day other than Sunday and between 
the hours of 10:00 A.M. and 4:00 P.M.: 

a. In any county where any part of the contract giving rise to the lien 
was performed, or 

b. In the county where the obligation secured by the lien was 
contracted for. 

(3) A lenor may purchase at public sale. 

(f) Notice of Sale. — The notice of sale shall include: 

(1) The name and address of the lienor; 

(2) The name of the person having legal title to the property if such person 
can be reasonably ascertained and the name of the person with whom 
the henor dealt; 

(3) A description of the property; 

(4) The amount due for which the lien is claimed; 

(5) The place of the sale; 

(6) Ifa private sale the date upon or after which the sale is proposed to be 
made, or if a public sale the date and hour when the sale is to be held. 

(g) Damages for Noncompliance. — If the lenor fails to comply substantially 
with any of the provisions of this section, the lienor shall be liable to the person 
having legal title to the property or any other party injured by such noncom- 
pliance in the sum of one hundred dollars ($100.00), together with a reasonable 
attorney's fee as awarded by the court. Damages provided by this section shall 
be in addition to actual damages to which any party is otherwise entitled. 
(1967 co. W029 se 4 Loto ce 400 es) Le 7 1G, 6. ro 00 C8 4 ee Ce Oe 
198) c: 690.6) 26.198 3rc 44 se I 21985) c, O00, se. Doo Cen Ue eeert 
1991, c. 344, s. 1; c. 731, s. 3; 1995 (Reg. Sess., 1996), c. 635, ss. 2-4; 1998-182, 
s. 15; 1999-216, s. 10; 1999-460, s. 7; 2004-128, s. 5.) 
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Effect of Amendments. — Session Laws 
2004-128, s. 5, effective October 1, 2004, and 
applicable to orders entered on or after that 


STATUTORY LIENS AND CHARGES 


§44A-18 


date, inserted the tenth sentence in subdivision 


(b)(1). 


CASE NOTES 


Cited in Old Salem Foreign Car Serv. v. 
Webb, 159 N.C. App. 93, 582 S.E.2d 673, 2003 
N.C. App. LEXIS 1426 (2003). 


§ 44A-6.1. Action to regain possession of a motor vehicle 


or vessel. 


CASE NOTES 


Mechanic’s Lien Survived Credit 
Union’s Repossession of a Car. — While a 
mechanic who performed a diagnostic analysis 
of an automobile had a valid lien against the 
credit union that financed the purchase of the 
automobile and repossessed the automobile 
from the mechanic’s premises late at night 


without the mechanic’s knowledge or consent, 
the trial court erred in awarding the mechanic 
actual and treble damages, as the mechanic’s 
proper remedy was to be awarded possession of 
the automobile. Old Salem Foreign Car Serv. v. 
Webb, 159 N.C. App. 93, 582 S.E.2d 673, 2003 
N.C. App. LEXIS 1426 (2003). 


ARTICLE 2. 


Statutory Liens on Real Property. 


Part 1. Liens of Mechanics, Laborers and Materialmen Dealing 
with Owner. 


§ 44A-8. Mechanics’, laborers’ and materialmen’s lien; per- 
sons entitled to lien. 


CASE NOTES 


Lien of First Tier Subcontractor Recog- 
nized. — G.S. 44A-23 grants to a first tier 
subcontractor a lien upon real property based 
upon a right of subrogation to the direct lien of 
the general contractor on the improved real 


property as provided in G.S. 44A-8. Watson 
Elec. Constr. Co. v. Summit Cos., LLC, 160 N.C. 
App. 647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 
1930 (2003). 


Part 2. Liens of Mechanics, Laborers and Materialmen Dealing 
with One Other Than Owner. 


§ 44A-18. Grant of lien; subrogation; perfection. 


CASE NOTES 


Summary Judgment Proper. — Trial 
court properly granted the owners’ summary 
judgment motion as to a subcontractor’s claim 
for a lien on funds under G.S. 44A-18(1), as the 


contractor’s claim against the owners had been 
arbitrated, and after the contractor’s claim was 
set-off against the owners’ claim, the contractor 
was indebted to the owners. Watson Elec. 
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Constr. Co. v. Summit Cos., LLC, 160 N.C. App. 
647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 1930 
(2003). 

Lien on Funds Does Not Arise by Subro- 
gation. — Subcontractor’s lien on funds does 
not arise by subrogation; rather, under G.S. 
44A-18(1), a lien in favor of the subcontractor 
can attach only to funds owed by an owner to a 
contractor. Watson Elec. Constr. Co. v. Summit 
Cos., LLC, 160 N.C. App. 647, 587 S.E.2d 87, 
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2003 N.C. App. LEXIS 1930 (2003). 

Subcontractor’s Lien Recognized. — Ap- 
pellate court has long recognized that a lien in 
favor of a subcontractor may arise either di- 
rectly under G.S. 44A-18 and G.S. 44A-20 or by 
subrogation under G.S. 44A-23. Watson Elec. 
Constr. Co. v. Summit Cos., LLC, 160 N.C. App. 
647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 1930 
(2003). 


§ 44A-20. Duties and liability of obligor. 


CASE NOTES 


A lien upon realty may arise directly in 
favor of a first tier subcontractor, etc. 

Appellate court has long recognized that a 
lien in favor of a subcontractor may arise either 
directly under G.S. 44A-18 and G.S. 44A-20 or 


by subrogation under G.S. 44A-23. Watson 
Elec. Constr. Co. v. Summit Cos., LLC, 160 N.C. 
App. 647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 
1930 (2003). 


§ 44A-23. Contractor’s lien; perfection of subrogation 
rights of subcontractor. 


CASE NOTES 


Subcontractor’s Lien Recognized. — Ap- 
pellate court has long recognized that a lien in 
favor of a subcontractor may arise either di- 
rectly under G.S. 44A-18 and G.S. 44A-20 or by 
subrogation under G.S. 44A-23. Watson Elec. 
Constr. Co. v. Summit Cos., LLC, 160 N.C. App. 
647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 1930 
(2003). 

Subcontractor is entitled to a lien under 
this section only by way of subrogation, 
etc. 

Because a subcontractor is entitled to a lien 
under G.S. 44A-23 only by way of subrogation, 
a subcontractor’s lien rights are dependent 
upon the lien rights of the general contractor; 
where the general contractor does not have any 
lien rights against the owner, the first-tier 
subcontractor, likewise, has no rights. Watson 
Elec. Constr. Co. v. Summit Cos., LLC, 160 N.C. 
App. 647, 587 S.E.2d 87, 2003 N.C. App. LEXIS 
1930 (2003). 

As Tiered Subcontractor May Enforce 
Lien of General Contractor Under This 
Section. — 


G.S. 44A-23 grants to a first tier subcontrac- 
tor a lien upon real property based upon a right 
of subrogation to the direct lien of the general 
contractor on the improved real property as 
provided in G.S. 44A-8. Watson Elec. Constr. 
Co. v. Summit Cos., LLC, 160 N.C. App. 647, 
587 S.E.2d 87, 2003 N.C. App. LEXIS 1930 
(2003). 

Subcontractor Bound by Defenses 
Against Contractor. — 

Trial court properly granted the owners’ sum- 
mary judgment motion as to a subcontractor’s 
claim for enforcement of lien under G.S. 44A- 
23, as the subcontractor’s claim was by way of 
subrogation; the contractor’s claim against the 
owners had been arbitrated, and after the con- 
tractor’s claim was set-off against the owners’ 
claim, the contractor was indebted to the own- 
ers for corrected and uncompleted work. Wat- 
son Elec. Constr. Co. v. Summit Cos., LLC, 160 
N.C. App. 647, 587 S.E.2d 87, 2003 N.C. App. 
LEXIS 1930 (2003). 
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MORTGAGES AND DEEDS OF TRUST 


§45-21.16 


Chapter 45. 
Mortgages and Deeds of Trust. 


ARTICLE 2. 
Right to Foreclose or Sell under Power. 


§ 45-4. Representative succeeds on death of mortgagee or 
trustee in deeds of trust; parties to action. 


North Carolina Home Protection Pilot 
Program and Loan Fund. — Session Laws 
2004-124, s. 20A.1.(a)-(e), provides for the de- 


velopment of a North Carolina Home Protec- 
tion Pilot Program and Loan Fund. See note at 


G.S. 122A-1. 


ARTICLE 2A. 
Sales Under Power of Sale. 


Part 1. General Provisions. 


§ 45-21.1. Definitions; construction. 


North Carolina Home Protection Pilot 
Program and Loan Fund. — Session Laws 
2004-124, s. 20A.1.(a)-(e), provides for the de- 


velopment of a North Carolina Home Protec- 


tion Pilot Program and Loan Fund. See note at 
G.S. 122A-1. 


CASE NOTES 


Requirement of Resale After Lifting of 
Automatic Stay. — If a bankruptcy petition is 
filed (1) after the notice and hearing provided 
for in G.S. 45-21.16 has been completed and (2) 
after the clerk of superior court has authorized 
the foreclosure and (3) prior to the expiration of 
the upset bid period, then if the automatic stay 
of 11 U.S.C.S. § 362 is subsequently lifted with 
respect to the foreclosure, the foreclosing 
trustee need not comply with the notice and 
hearing procedure again, but, pursuant to G.S. 
45-21.22(c), may proceed to readvertise the 
property and sell it in accordance with G.S. 


45-21.1 and G.S. 45-21.17A; thus, where the 
debtors filed for an automatic stay after a 
mortgagee had started foreclosure proceedings 
but before the 10 day upset period, once the 
stay was annulled by the bankruptcy judge, the 
foreclosing trustee was required to pursue fore- 
closure again by readvertising and selling the 
property in accordance with the provisions of 
G.S. 45-21.16A, 45-21.17, and 45-21.17A. Ben. 
Mortg. Co. of N.C., Inc. v. Barrington & Jones 
Law Firm, P.A., — N.C. App. —, 595 S.E.2d 
705, 2004 N.C. App. LEXIS 727 (2004). 


Part 2. Procedure for Sale. 


§ 45-21.16. Notice and hearing. 


CASE NOTES 


Notice Not Required. — 

If a bankruptcy petition is filed (1) after the 
notice and hearing provided for in G.S. 45-21.16 
has been completed and (2) after the clerk of 
superior court has authorized the foreclosure 


and (3) prior to the expiration of the upset bid 
period, then if the automatic stay of 11 U.S.C.S. 
§ 362 is subsequently lifted with respect to the 
foreclosure, the foreclosing trustee need not 
comply with the notice and hearing procedure 
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again, but, pursuant to G.S. 45-21.22(c), may 
proceed to readvertise the property and sell it 
in accordance with G.S. 45-21.1 and G.S. 45- 
21.17A; thus, where the debtors filed for an 
automatic stay after a mortgagee had started 
foreclosure proceedings but before the 10 day 
upset period, once the stay was annulled by the 
bankruptcy judge, the foreclosing trustee was 


2004 INTERIM SUPPLEMENT 


§45-21.17A 


required to pursue foreclosure again by 
readvertising and selling the property in accor- 
dance with the provisions of G.S. 45-21.16A, 
45-21.17, and 45-21.17A. Ben. Mortg. Co. of 
N.C., Inc. v. Barrington & Jones Law Firm, 
PA., — N.C. App. —, 595 S.E.2d 705, 2004 N.C. 
App. LEXIS 727 (2004). 


§ 45-21.16A. Contents of notice of sale. 


CASE NOTES 


Renotice Required After Lifting of Auto- 
matic Stay. — If a bankruptcy petition is filed 
(1) after the notice and hearing provided for in 
G.S. 45-21.16 has been completed and (2) after 
the clerk of superior court has authorized the 
foreclosure and (3) prior to the expiration of the 
upset bid period, then if the automatic stay of 
11 U.S.C.S. § 362 is subsequently lifted with 
respect to the foreclosure, the foreclosing 
trustee need not comply with the notice and 
hearing procedure again, but, pursuant to G.S. 
45-21.22(c), may proceed to readvertise the 
property and sell it in accordance with GS. 


45-21.1 and G.S. 45-21.17A; thus, where the 
debtors filed for an automatic stay after a 
mortgagee had started foreclosure proceedings 
but before the 10 day upset period, once the 
stay was annulled by the bankruptcy judge, the 
foreclosing trustee was required to pursue fore- 
closure again by readvertising and selling the 
property in accordance with the provisions of 
G.S. 45-21.16A, 45-21.17, and 45-21.17A. Ben. 
Mortg. Co. of N.C., Inc. v. Barrington & Jones 
Law Firm, P.A., — N.C. App. —, 595 S.E.2d 
705, 2004 N.C. App. LEXIS 727 (2004). 


§ 45-21.17. Posting and publishing notice of sale of real 


property. 


CASE NOTES 


Renotice Required After Lifting of Auto- 
matic Stay. — If a bankruptcy petition is filed 
(1) after the notice and hearing provided for in 
G.S. 45-21.16 has been completed and (2) after 
the clerk of superior court has authorized the 
foreclosure and (3) prior to the expiration of the 
upset bid period, then if the automatic stay of 
11 U.S.C.S. § 362 is subsequently lifted with 
respect to the foreclosure, the foreclosing 
trustee need not comply with the notice and 
hearing procedure again, but, pursuant to G.S. 
45-21.22(c), may proceed to readvertise the 
property and sell it in accordance with G:S. 


45-21.1 and G.S. 45-21.17A; thus, where the 
debtors filed for an automatic stay after a 
mortgagee had started foreclosure proceedings 
but before the 10 day upset period, once the 
stay was annulled by the bankruptcy judge, the 
foreclosing trustee was required to pursue fore- 
closure again by readvertising and selling the 
property in accordance with the provisions of 
G.S. 45-21.16A, 45-21.17, and 45-21.17A. Ben. 
Mortg. Co. of N.C., Inc. v. Barrington & Jones 
Law Firm, P.A., — N.C. App. —, 595 S.E.2d 
705, 2004 N.C. App. LEXIS 727 (2004). 


§ 45-21.17A. Requests for copies of notice. 


CASE NOTES 


Requirement to Readvertise After Lift- 
ing of Automatic Stay. — If a bankruptcy 
petition is filed (1) after the notice and hearing 
provided for in G.S. 45-21.16 has been com- 
pleted and (2) after the clerk of superior court 
has authorized the foreclosure and (3) prior to 
the expiration of the upset bid period, then if 
the automatic stay of 11 U.S.C.S. § 362 is 
subsequently lifted with respect to the foreclo- 


sure, the foreclosing trustee need not comply 
with the notice and hearing procedure again, 
but, pursuant to G.S. 45-21.22(c), may proceed 
to readvertise the property and sell it in accor- 
dance with G.S. 45-21.1 and G.S. 45-21.17A; 
thus, where the debtors filed for an automatic 
stay after a mortgagee had started foreclosure 
proceedings but before the 10 day upset period, 
once the stay was annulled by the bankruptcy 
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judge, the foreclosing trustee was required to 
pursue foreclosure again by readvertising and 
selling the property in accordance with the 
provisions of G.S. 45-21.16A, 45-21.17, and 


MORTGAGES AND DEEDS OF TRUST 


§45-21.27 


45-21.17A. Ben. Mortg. Co. of N.C., Inc. v. 
Barrington & Jones Law Firm, P.A., — N.C. 
App. —, 595 S.E.2d 705, 2004 N.C. App. LEXIS 
727 (2004). 


§ 45-21.22. Procedure upon dissolution of order restrain- 
ing or enjoining sale, or upon lifting of auto- 
matic bankruptcy stay. 


CASE NOTES 


Effect of Automatic Bankruptcy Stay on 
Upset Period. — Automatic stay provision of 
11 U.S.C.S. § 362 of the Bankruptcy Code has 
the effect of preventing the expiration of the 
10-day upset bid period provided for in G.S. 
45-21.22, when the debtor files for bankruptcy 
within that period, thereby preventing the fix- 
ing of any rights as to any subject real property 
protected by a stay as the upset bid period has 
not run; therefore, where a first mortgagee was 
the last and highest bidder of a foreclosure 
trustee’s public sale of the debtors’ property but 
the debtors filed for Chapter 13 bankruptcy and 
stayed the foreclosure, the sale could not be 
completed and no parties rights as to the prop- 
erty under the foreclosure action were yet 
“fixed” under G.S. 45-21.27. Ben. Mortg. Co. of 
N.C., Inc. v. Barrington & Jones Law Firm, 
P.A., —N.C. App. —, 595 S.E.2d 705, 2004 N.C. 
App. LEXIS 727 (2004). 

Lifting of Automatic Stay. — If a bank- 
ruptcy petition is filed (1) after the notice and 
hearing provided for in G.S. 45-21.16 has been 
completed and (2) after the clerk of superior 
court has authorized the foreclosure and (3) 
prior to the expiration of the upset bid period, 


then if the automatic stay of 11 U.S.C.S. § 362 
is subsequently lifted with respect to the fore- 
closure, the foreclosing trustee need not comply 
with the notice and hearing procedure again, 
but, pursuant to G.S. 45-21.22(c), may proceed 
to readvertise the property and sell it in accor- 
dance with G.S. 45-21.1 and G.S. 45-21.17A; 
thus, where the debtors filed for an automatic 
stay after a mortgagee had started foreclosure 
proceedings but before the 10 day upset period, 
once the stay was annulled by the bankruptcy 
judge, the foreclosing trustee was required to 
pursue foreclosure again by readvertising and 
selling the property in accordance with the 
provisions of G.S. 45-21.16A, 45-21.17, and 
45-21.17A. Ben. Mortg. Co. of N.C., Inc. v. 
Barrington & Jones Law Firm, P.A., — N.C. 
App. —, 595 S.E.2d 705, 2004 N.C. App. LEXIS 
727 (2004). 

Term “lifted” in G.S. 45-21.22(c) incorpo- 
rates “terminating, annulling, modifying, 
or conditioning,” words all used to reference 
creditors’ relief from the automatic stay. Ben. 
Mortg. Co. of N.C., Inc. v. Barrington & Jones 
Law Firm, P.A., — N.C. App. —, 595 S.E.2d 
705, 2004 N.C. App. LEXIS 727 (2004). 


§ 45-21.27. Upset bid on real property; compliance bonds. 


CASE NOTES 


Effect of Automatic Bankruptcy Stay on 
Redemption Period. — 

Automatic stay provision of 11 U.S.CS. 
§ 362 of the Bankruptcy Code has the effect of 
preventing the expiration of the 10-day upset 
bid period provided for in G.S. 45-21.22, when 
the debtor files for bankruptcy within that 
period, thereby preventing the fixing of any 
rights as to any subject real property protected 
by a stay as the upset bid period has not run; 
therefore, where a first mortgagee was the last 


and highest bidder of a foreclosure trustee’s 
public sale of the debtors’ property but the 
debtors filed for Chapter 13 bankruptcy and 
stayed the foreclosure, the sale could not be 
completed and no parties rights as to the prop- 
erty under the foreclosure action were yet 
“fixed” under G.S. 45-21.27. Ben. Mortg. Co. of 
N.C., Inc. v. Barrington & Jones Law Firm, 
P.A., — N.C. App. —, 595 S.E.2d 705, 2004 N.C. 
App. LEXIS 727 (2004). 
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Chapter 47. 
Probate and Registration. 


Article 1. Sec. 
47-53.1. Acknowledgment omitting seal of 


Probate. clerk or notary public. 


Sec. 
47-2. Officials of the United States, foreign 
countries, and sister states. 


Article 4. 


Curative Statutes; Acknowledgments; 
Probates; Registration. 


47-50.1. Register’s certificate omitted. 


ARTICLE 1. 
Probate. 


§ 47-2. Officials of the United States, foreign countries, 
and sister states. 


The execution of all such instruments and writings as are permitted or 
required by law to be registered may be proved or acknowledged before any one 
of the following officials of the United States, of the District of Columbia, of the 
several states and territories of the United States, of countries under the 
dominion of the United States and of foreign countries: Any judge of a court of 
record, any clerk of a court of record, any notary public, any commissioner of 
deeds, any commissioner of oaths, any mayor or chief magistrate of an 
incorporated town or city, any ambassador, minister, consul, vice-consul, 
consul general, vice-consul general, associate consul, or any other person 
authorized by federal law to acknowledge documents as consular officers, or 
commercial agent of the United States, any justice of the peace of any state or 
territory of the United States, any officer of the army or air force of the United 
States or United States marine corps having the rank of warrant officer or 
higher, any officer of the United States navy or coast guard having the rank of 
warrant officer, or higher, or any officer of the United States merchant marine 
having the rank of warrant officer, or higher. No official seal shall be required 
of said military, naval or merchant marine official, but he shall sign his name, 
designate his rank, and give the name of his ship or military organization and 
the date, and for the purpose of certifying said acknowledgment, he shall use 
a form in substance as follows: 

Oniithis-the we: seems (atwor eames: yee steer tlye hp efore sine 2 etic 
undersigned officer, personally appeared _____ s,s zKnown to me (or 
satisfactorily proven) to be accompanying or serving in or with the armed 
forces of the United States (or to be the spouse of a person accompanying or 
serving in or with the armed forces of the United States) and to be the person 
whose name is subscribed to the within instruments and acknowledged that 
tases © —. executed the same for the purposes therein contained. 
And the undersigned does further certify that he is at the date of this 
certificate a commissioned officer of the rank stated below and is in the active 
service of the armed forces of the United States. 


Signature of Officer 
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Rank of Officer and command to which 
attached. 


If the proof or acknowledgment of the execution of an instrument is had 
before a justice of the peace of any state of the United States other than this 
State or of any territory of the United States, the certificate of such justice of 
the peace shall be accompanied by a certificate of the clerk of some court of 
record of the county in which such justice of the peace resides, which certificate 
of the clerk shall be under his hand and official seal, to the effect that such 
justice of the peace was at the time the certificate of such justice bears date an 
acting justice of the peace of such county and state or territory and that the 
genuine signature of such justice of the peace is set to such certificate. (1899, 
a2 30n570., 1905,c, 451; Rev, s, 990; 1913; c,39,s. 1° Ex, Sess. 1913, ¢. 72,)s. 
teow. 1945.0. 159s 1-c.4/ ts 1° 1945"c, 6, s. 1° 1955,.c. 658... 1: 
1957, c. 1084, s. 1; 1967, c. 949; 1999-456, s. 59; 2004-199, s. 16.) 


Effect of Amendments. — Session Laws authorized by federal law to acknowledge doc- 
2004-199, s. 16, effective August 17, 2004, in- uments as consular officers” near the middle of 
serted “associate consul, or any other person the first paragraph. 


ARTICLE 4. 


Curative Statutes; Acknowledgments; Probates; Registration. 


§ 47-50.1. Register’s certificate omitted. 


In all cases prior to October 1, 2004, where it appears from the records of the 
office of the register of deeds of any county in this State that the execution of 
a deed of conveyance or other instrument by law required or authorized to be 
registered was duly signed and acknowledged as required by the laws of this 
State, and the register of deeds has failed to certify the correctness of the 
acknowledgment as required by G.S. 47-14(a), the registrations are hereby 
validated and the instrument so appearing in the office of the register of deeds 
of that county is effective to the same extent as if the register of deeds had 
properly certified the correctness of the acknowledgment. (2004-199, s. 17.) 


Editor’s Note. — Session Laws 2004-199, s. 
62, made this section effective August 17, 2004. 


§ 47-53.1. Acknowledgment omitting seal of clerk or no- 
tary public. 


Where any person has taken an acknowledgment as either a notary public or 
a clerk of a superior court, deputy clerk of a superior court, or assistant clerk 
of a superior court and has failed to affix his or her seal and this acknowledg- 
ment has been otherwise duly probated and recorded then this acknowledg- 
ment is hereby declared to be sufficient and valid. This section applies only to 
those deeds and other instruments acknowledged prior to January 1, 1991. 
eect less LAD 1953.c, 1307; 19630,¢, 412: 1975, ¢. 878: 1983. ¢, 398, 6.4; 
Pe ocy (062421987, co 27 1,6; 42 1989) '¢, 390, s.4; 1991, ¢,489, 5, 4, 2004-199, 
s. 18.) 
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Effect of Amendments. — Session Laws 
2004-199, s. 18, effective August 17, 2004, re- 
wrote the section. 
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S47A-5 


Chapter 47A. 
Unit Ownership. 


ARTICLE 1. 
Unit Ownership Act. 


§ 47A-5. Nature and incidents of unit ownership. 


CASE NOTES 


Trial Court’s Judgment Upholding An 
Ordinance Passed to Annex Property Was 
Reversed. — Trial court’s judgment upholding 
an ordinance which the City of Asheville, North 
Carolina passed to annex property was re- 
versed because the trial court erred when it 
classified common areas belonging to people 
who owned condominium units as commercial 
property, instead of residential property, and 


failed to recognize that the city’s plan for pro- 
viding services to the area the City proposed to 
annex did not provide statutorily required 
sewer service. Briggs v. City of Asheville, 159 
N.C. App. 558, 583 S.E.2d 733, 2003 N.C. App. 
LEXIS 1534 (2003), cert. denied, 357 N.C. 657, 
589 S.E.2d 886 (2003), cert. dismissed, 357 N.C. 
657, 589 S.E.2d 887 (2003). 
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Chapter 47C. 


North Carolina Condominium Act. 


Article 1. Article 3. 


Aan Management of the Condominium. 
General Provisions. 


Sec. 
Sec. 47C-3-102. Powers of unit owners’ association. 
47C-1-102. Applicability. 47C-3-108. Meetings. 
ARTICLE 1. 


General Provisions. 


§ 47C-1-102. Applicability. 


(a) This Chapter applies to all condominiums created within this State after 
October 1, 1986. G.S. 47C-1-105 (Separate Titles and Taxation), 47C-1-106 
(Applicability of Local Ordinances, Regulations, and Building Codes), 47C-1- 
107 (Kminent Domain), 47C-2-103 (Construction and Validity of Declaration 
and Bylaws), 47C-2-104 (Description of Units), 47C-2-121 (Merger or Consol- 
idation of Condominiums), 47C 3 102(a)(1) through (6) and (11) through 
(16)(Powers of Unit Owners’ Association), 47C-3-107.1 (Charges for Late 
Payment, Fines), 47C-3-111 (Tort and Contract Liability), 47C-3-112 (Convey- 
ance or Encumbrance of Common Elements), 47C-3-116 (Lien for Assess- 
ments), 47C-3-118 (Association Records), and 47C-4-117 (Effect of Violation on 
Rights of Action; Attorney’s Fees), and G.S. 47C-1-103 (Definitions), to the 
extent necessary in construing any of those sections, apply to all condomini- 
ums created in this State on or before October 1, 1986, unless the declaration 
expressly provides to the contrary. Those sections apply only with respect to 
events and circumstances occurring after October 1, 1986, and do not invali- 
date existing provisions of the declarations, bylaws, or plats or plans of those 
condominiums. 

(b) The provisions of Chapter 47A, the Unit Ownership Act, do not apply to 
condominiums created after October 1, 1986 and do not invalidate any 
amendment to the declaration, bylaws, and plats and plans of any condomin- 
ium created on or before October 1, 1986 if the amendment would be permitted 
by this chapter. The amendment must be adopted in conformity with the 
procedures and requirements specified by those instruments and by Chapter 
477A, the Unit Ownership Act. If the amendment grants to any person any 
rights, powers, or privileges permitted by this chapter, all correlative obliga- 
tions, liabilities, and restrictions in this chapter also apply to that person. 

(c) This chapter does not apply to condominiums or units located outside 
this State, but the public offering statement provisions (G.S. 47C-4-102 
through 47C-4-108) apply to all contracts for the dispositions thereof signed in 
this State by any party unless exempt under G:S. 47C-4-101(b). (1985 (Reg. 
Sess., 1986), c. 877, s. 1; 1995, c. 509, s. 135.1(h); 2002-112, s. 1; 2004-109, s. 1.) 


Effect of Amendments. — unless the declaration expressly provides to the 
Session Laws 2004-109, s. 1, effective July contrary. Those” for “1986; but those”. 
17, 2004, in subsection (a), substituted “1986, 
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ARTICLE 3. 


Management of the Condominium. 


§ 47C-3-102. Powers of unit owners’ association. 


(a) Unless the declaration expressly provides to the contrary, the associa- 
tion, even if unincorporated, may: 

(1) Adopt and amend bylaws and rules and regulations; 

(2) Adopt and amend budgets for revenues, expenditures, and reserves 
and collect assessments for common expenses from unit owners; 

(3) Hire and terminate managing agents and other employees, agents, 
and independent contractors; 

(4) Institute, defend, or intervene in its own name in litigation or 
administrative proceedings on matters affecting the condominium; 

(5) Make contracts and incur liabilities; 

(6) Regulate the use, maintenance, repair, replacement, and modification 
of common elements; 

(7) Cause additional improvements to be made as a part of the common 
elements; 

(8) Acquire, hold, encumber, and convey in its own name any right, title, 
or interest to real or personal property, provided that common 
elements may be conveyed or subjected to a security interest only 
pursuant to G.S. 47C-3-112; 

(9) Grant easements, leases, licenses, and concessions through or over the 
common elements; 

(10) Impose and receive any payments, fees, or charges for the use, rental, 
or operation of the common elements other than limited common 
elements described in subsections 47C-2-102(2) and (4) and for 
services provided to unit owners; 

(11) Impose charges for late payment of assessments and, after notice and 
an opportunity to be heard, levy reasonable fines not to exceed one 
hundred fifty dollars ($150.00) (G.S. 47C-3-107.1) for violations of the 
declaration, bylaws, and rules and regulations of the association; 

(12) Impose reasonable charges for the preparation and recordation of 
amendments to the declaration, resale certificates required by G.S. 
47C-4-109, or statements of unpaid assessments; 

(13) Provide for the indemnification of and maintain liability insurance 
for its officers, executive board, directors, employees and agents; 

(14) Assign its right to future income, including the right to receive 
common expense assessments, but only to the extent the declaration 
expressly so provides; 

(15) Exercise all other powers that may be exercised in this State by legal 
entities of the same types as the association; and 

(16) Exercise any other powers necessary and proper for the governance 
and operation of the association. 

(b) Notwithstanding subsection (a), the declaration may not impose limita- 
tions on the power of the association to deal with the declarant that are more 
restrictive than the limitations imposed on the power of the association to deal 
with other persons. (1985 (Reg. Sess., 1986), c. 877, s. 1; 2004-109, s. 2.) 


Effect of Amendments. — Session Laws vides to the contrary” for “Subject to the provi- 
2004-109, s. 2, effective July 17, 2004, substi- sions of the declaration” at the beginning of 
tuted “Unless the declaration expressly pro- subsection (a). 
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§ 47C-3-108. Meetings. 


A meeting of the association shall be held at least once each year. Special 
meetings of the association may be called by the president, a majority of the 
executive board, or by unit owners having twenty percent (20%) or any lower 
percentage specified in the bylaws of the votes in the association. Not less than 
10 nor more than 50 days in advance of any meeting, the secretary or other 
officer specified in the bylaws shall cause notice to be hand-delivered or sent 
prepaid by United States mail to the mailing address of each unit or to any 
other mailing address designated in writing by the unit owner, or sent by 
electronic means, including by electronic mail over the Internet, to an 
electronic mailing address designated in writing by the unit owner. The notice 
of any meeting must state the time and place of the meeting and the items on 
the agenda, including the general nature of any proposed amendment to the 
declaration or bylaws, any budget changes, and any proposal to remove a 
director or officer. (1985 (Reg. Sess., 1986), c. 877, s. 1; 2004-109, s. 5.) 


Effect of Amendments. — Session Laws _ electronic means, including by electronic mail 
2004-109, s. 5, effective July 17, 2004, inserted over the Internet, to an electronic mailing ad- 
at the end of the third sentence “or sent by dress designated in writing by the unit owner.” 
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Chapter 47E. 


Residential Property Disclosure Act. 


§ 47E-1. Applicability. 


Legal Periodicals. — For article, “Silence 
Is Golden: The Case for Mandatory Disclosure 
of Coastal Hazards and Land-Use Restrictions 


by Residential Sellers in North Carolina,” 25 
N.C. Cent. L.J. 96 (2002). 


CASE NOTES 


Disclosure Statement Applies to Land 
Sales. — Although the seller was required by 
law to furnish a residential property disclosure 
statement to buyers at the time of the parties’ 
property sale transaction and did not do so, the 
trial court properly dismissed the buyers’ claim 
for damages pursuant to the Residential Prop- 


erty Disclosure Act, G.S. 47E-1 et seq., as the 
buyers’ sole remedy under the Act was cancel- 
lation of the land sale contract; no separate 
action for damages was permitted under the 
Act for not providing the disclosure statement. 
Little v. Stogner, 162 N.C. App. 25, 592 S.E.2d 
5, 2004 N.C. App. LEXIS 13 (2004). 


§ 47E-4. Required disclosures. 


Legal Periodicals. — 


For article, “Looking Beyond the Title 


Search: Attorneys Must Consider Environmen- 
tal Regulations,” 25 N.C. Cent. L.J. 182 (2003). 


CASE NOTES 


Action for Damages Not Permitted for 
Failure to Provide Disclosure Statement. 
— Although the seller was required by law to 
furnish a residential property disclosure state- 
ment to buyers at the time of the parties’ 
property sale transaction and did not do so, the 
trial court properly dismissed the buyers’ claim 
for damages pursuant to the Residential Prop- 
erty Disclosure Act, G.S. 47E-1 et seq., as the 
buyers’ sole remedy under the Act was cancel- 
lation of the land sale contract; no separate 
action for damages was permitted under the 
Act for not providing the disclosure statement. 
Little v. Stogner, 162 N.C. App. 25, 592 S.E.2d 
5, 2004 N.C. App. LEXIS 13 (2004). 


Although the seller was required by law to 
furnish a residential property disclosure state- 
ment to buyers at the time of the parties’ 
property sale transaction disclosing property 
conditions or stating no representations about 
the conditions were made to the buyers, and did 
not do so, the trial court properly dismissed the 
buyers’ claim for damages pursuant to the 
Residential Property Disclosure Act, G.S. 47E-1 
et seq., as the buyers’ sole remedy under the Act 
was cancellation of the land sale contract; no 
separate action for damages was permitted 
under the Act for not providing the disclosure 
statement. Little v. Stogner, 162 N.C. App. 25, 
592 S.E.2d 5, 2004 N.C. App. LEXIS 13 (2004). 


§ 47E-5. Time for disclosure; cancellation of contract. 


CASE NOTES 


Action for Damages Not Permitted for 
Failure to Provide Disclosure Statement. 
— Although the seller was required by law to 
furnish a residential property disclosure state- 
ment to buyers at the time of the parties’ 
property sale transaction disclosing property 
conditions or stating no representations about 
the conditions were made to the buyers, and did 
not do so, the trial court properly dismissed the 
buyers’ claim for damages pursuant to the 


Residential Property Disclosure Act, G.S. 47E-1 
et seq., as the buyers’ sole remedy under the Act 
was cancellation of the land sale contract; no 
separate action for damages was permitted 
under the Act for not providing the disclosure 
statement. Little v. Stogner, 162 N.C. App. 25, 
592 S.E.2d 5, 2004 N.C. App. LEXIS 13 (2004). 

Although the seller was required by law to 
furnish a residential property disclosure state- 
ment to buyers at the time of the parties’ 
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property sale transaction disclosing property 
conditions or stating no representations about 
the conditions were made to the buyers, and did 
not do so, the trial court properly dismissed the 
buyers’ claim for damages pursuant to the 
Residential Property Disclosure Act, G.S. 47E-1 


et seq., as the buyers’ sole remedy under the Act 
was cancellation of the land sale contract; no 
separate action for damages was permitted 
under the Act for not providing the disclosure 
statement. Little v. Stogner, 162 N.C. App. 25, 
592 S.E.2d 5, 2004 N.C. App. LEXIS 13 (2004). 
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Chapter 47F. 
North Carolina Planned Community Act. 
Article 1. Article 3. 

SO AGERO ULL Ge: Management of Planned Community. 
pec. ae Powers of owners’ association. 
47F-1-102. Applicability. 47F-3-108. Meetings. 

ARTICLE 1. 


General Provisions. 


§ 47F-1-101. Short title. 
CASE NOTES 


Applied in Wise v. Harrington Grove Cmty. 
Ass'n, 357 N.C. 396, 584 S.E.2d 731, 2003 N.C. 
LEXIS 835 (2003). 


§ 47F-1-102. Applicability. 


(a) This Chapter applies to all planned communities created within this 
State on or after January 1, 1999, except as otherwise provided in this section. 

(b) This Chapter does not apply to a planned community created within this 
State on or after January 1, 1999: 

(1) Which contains no more than 20 lots (including all lots which may be 
added or created by the exercise of development rights) unless the 
declaration provides or is amended to provide that this Chapter does 
apply to that planned community; or 

(2) In which all lots are restricted exclusively to nonresidential purposes, 
unless the declaration provides or is amended to provide that this 
Chapter does apply to that planned community. 

(c) Notwithstanding the provisions of subsection (a) of this section, G.S. 47F 
3 102(1) through (6) and (11) through (17) (Powers of owners’ association), G.S. 
47F-3-107(a), (b), and (c) (Upkeep of planned community; responsibility and 
assessments for damages), G.S. 47F-3-115 (Assessments for common ex- 
penses), and G.S. 47F-3-116 (Lien for assessments), apply to all planned 
communities created in this State before January 1, 1999, unless the articles 
of incorporation or the declaration expressly provides to the contrary. These 
sections apply only with respect to events and circumstances occurring on or 
after January 1, 1999, and do not invalidate existing provisions of the 
declaration, bylaws, or plats and plans of those planned communities. G.S. 
47¥-1-103 (Definitions) also applies to all planned communities created in this 
State before January 1, 1999, to the extent necessary in construing any of the 
preceding sections. 

(d) Notwithstanding the provisions of subsections (a) and (c) of this section, 
any planned community created prior to January 1, 1999, may elect to make 
the provisions of this Chapter applicable to it by amending its declaration to 
provide that this Chapter shall apply to that planned community. The 
amendment may be made by affirmative vote or written agreement signed by 
lot owners of lots to which at least sixty-seven percent (67%) of the votes in the 
association are allocated or any smaller majority the declaration specifies. To 
the extent the procedures and requirements for amendment in the declaration 
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conflict with the provisions of this subsection, this subsection shall control with 
respect to any amendment to provide that this Chapter applies to that planned 
community. 

(e) This Chapter does not apply to planned communities or lots located 
outside this State. (1998-199, s. 1; 2002-112, s. 2; 2004-109, s. 3.) 


Effect of Amendments. — poration or the declaration expressly provides 
Session Laws 2004-109, s. 3, effective July to the contrary” at the end of the first sentence 
17, 2004, inserted “unless the articles of incor- of subsection (c). 


CASE NOTES 


Applied in Wise v. Harrington Grove Cmty. 
Ass'n, 357 N.C. 396, 584 S.E.2d 731, 2003 N.C. 
LEXIS 835 (2003). 


§ 47F-1-103. Definitions. 


CASE NOTES 


Applied in Wise v. Harrington Grove Cmty. 
Ass’n, 357 N.C. 396, 584 S.E.2d 731, 2003 N.C. 
LEXIS 835 (2003). 


ARTICLE 3. 


Management of Planned Community. 


§ 47F-3-101. Organization of owners’ association. 
CASE NOTES 


Applied in Wise v. Harrington Grove Cmty. 
Ass'n, 357 N.C; 396, 584 S.E.2d 731, 2003 N.C. 
LEXIS 835 (2003). 


§ 47F-3-102. Powers of owners’ association. 


Unless the articles of incorporation or the declaration expressly provides to 
the contrary, the association may: 

(1) Adopt and amend bylaws and rules and regulations; 

(2) Adopt and amend budgets for revenues, expenditures, and reserves 
and collect assessments for common expenses from lot owners; 

(3) Hire and discharge managing agents and other employees, agents, 
and independent contractors; 

(4) Institute, defend, or intervene in litigation or administrative proceed- 
ings on matters affecting the planned community; 

(5) Make contracts and incur liabilities; 

(6) Regulate the use, maintenance, repair, replacement, and modification 
of common elements; 

(7) Cause additional improvements to be made as a part of the common 

_ elements; 

(8) Acquire, hold, encumber, and convey in its own name any right, title, 

or interest to real or personal property, provided that common 


elements may be conveyed or subjected to a security interest only 
pursuant to G.S. 47F-3-112; 
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(9) Grant easements, leases, licenses, and concessions through or over the 
common elements; 

(10) Impose and receive any payments, fees, or charges for the use, rental, 
or operation of the common elements other than the limited common 
elements and for services provided to lot owners; 

(11) Impose reasonable charges for late payment of assessments and, 
after notice and an opportunity to be heard, suspend privileges or 
services provided by the association (except rights of access to lots) 
during any period that assessments or other amounts due and owing 
to the association remain unpaid for a period of 30 days or longer; 

(12) After notice and an opportunity to be heard, impose reasonable fines 
or suspend privileges or services provided by the association (except 
rights of access to lots) for reasonable periods for violations of the 
declaration, bylaws, and rules and regulations of the association; 

(13) Impose reasonable charges in connection with the preparation and 
recordation of documents, including, without limitation, amendments 
to the declaration or statements of unpaid assessments; 

(14) Provide for the indemnification of and maintain liability insurance 
for its officers, executive board, directors, employees, and agents; 
(15) Assign its right to future income, including the right to receive 

common expense assessments; 

(16) Exercise all other powers that may be exercised in this State by legal 
entities of the same type as the association; and 

(17) Exercise any other powers necessary and proper for the governance 


and operation of the association. (1998-199, s. 1; 2004-109, s. 4.) 


Effect of Amendments. — Session Laws 
2004-109, s. 2, effective July 17, 2004, rewrote 
the introductory paragraph. 


CASE NOTES 


Homeowners’ Associations. — 

Statute does not require homeowners’ associ- 
ations to wield the enumerated powers, but 
merely provides them an option to do so; the 
statute also explicitly states that the listed 
powers are subject to the provisions of the 
articles of incorporation or the declaration. 
Wise v. Harrington Grove Cmty. Ass’n, 357 N.C. 
396, 584 S.E.2d 731, 2003 N.C. LEXIS 835 
(2003). 

Relevant legal instruments creating a 
homeowners’ association may withhold the 
statutory powers described under the statute 
from a homeowners association, if those instru- 
ments expressly so provide. Wise v. Harrington 
Grove Cmty. Ass’n, 357 N.C. 396, 584 S.E.2d 


731, 2003 N.C. LEXIS 835 (2003). 

Homeowners’ Association May Obtain 
Power to Fine Its Members Through 
Amendment of the Declaration. — Where 
the declaration of a homeowners’ association 
created prior to 1999 is silent as to whether an 
association has the power to fine its own mem- 
bers, but provides, as the instant declaration 
does, for amendment of the declaration provi- 
sions, the homeowners’ association may cer- 
tainly obtain the power to fine its members as 
described under G.S. 47F-3-102(12) by follow- 
ing the prescribed amendment procedure and 
by adding appropriate language to the declara- 
tion. Wise v. Harrington Grove Cmty. Ass’n, 357 
N.C. 396, 584 S.E.2d 731, 2003 N.C. LEXIS 835 
(2003). 


§ 47F-3-103. Executive board members and officers. 


CASE NOTES 


Applied in Wise v. Harrington Grove Cmty. 
Ass'n, 357 N.C. 396, 584 S.E.2d 731, 2003 N.C. 
LEXIS 835 (2003). 
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§ 47F-3-108. Meetings. 


A meeting of the association shall be held at least once each year. Special 
meetings of the association may be called by the president, a majority of the 
executive board, or by lot owners having ten percent (10%), or any lower 
percentage specified in the bylaws, of the votes in the association. Not less than 
10 nor more than 60 days in advance of any meeting, the secretary or other 
officer specified in the bylaws shall cause notice to be hand-delivered or sent 
prepaid by United States mail to the mailing address of each lot or to any other 
mailing address designated in writing by the lot owner, or sent by electronic 
means, including by electronic mail over the Internet, to an electronic mailing 
address designated in writing by the lot owner. The notice of any meeting shall 
state the time and place of the meeting and the items on the agenda, including 
the general nature of any proposed amendment to the declaration or bylaws, 
any budget changes, and any proposal to remove a director or officer. (1998- 
199, s. 1; 2004-109, s. 6.) 


Effect of Amendments. — Session Laws _ electronic means, including by electronic mail 
2004-109, s. 6, effective July 17, 2004, inserted _ over the Internet, to an electronic mailing ad- 
at the end of the third sentence “or sent by dress designated in writing by the lot owner.” 


§ 47F-3-115. Assessments for common expenses. 
CASE NOTES 


Applied in Wise v. Harrington Grove Cmty. 
Ass’n, 357 N.C. 396, 584 S.E.2d 731, 2003 N.C. 
LEXIS 835 (2003). 


§ 47F-3-116. Lien for assessments. 
CASE NOTES 


Applied in Wise v. Harrington Grove Cmty. 
Ass'n, 357 N.C. 396, 584 S.E.2d 731, 2003 N.C. 
LEXIS 835 (2003). 
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Chapter 48. 
Adoptions. 
Article 3. 
Adoption of Minors. 
Part 6. Consent to Adoption. 
Sec. 
48-3-603. Persons whose consent is not re- 
quired. 
ARTICLE 2. 


General Adoption Procedure. 
Part 2. General Procedural Provisions. 


§ 48-2-202. No right to jury. 
CASE NOTES 


Cited in In re Adoption of Shuler, 162 N.C. 
App. 328, 590 S.E.2d 458, 2004 N.C. App. 
LEXIS 115 (2004). 


Part 6. Dispositional Hearing; Decree of Adoption. 


§ 48-2-607. Appeals. 
CASE NOTES 


Cited in In re Adoption of Shuler, 162 N.C. 
App. 328, 590 S.E.2d 458, 2004 N.C. App. 
LEXIS 115 (2004). 


ARTICLE 3. 
Adoption of Minors. 


Part 6. Consent to Adoption. 


§ 48-3-601. Persons whose consent to adoption is re- 
quired. 


CASE NOTES 


Biological father’s consent was not nec- adoption petition and failed to express a desire 
essary to allow an adoption to proceed _ tobe the child’s father. In re Adoption of Shuler, 
where he failed to unequivocally acknowl- 162 N.C. App. 328, 590 S.E.2d 458, 2004 N.C. 
edge his paternity prior to the filing of the App. LEXIS 115 (2004). 
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§ 48-3-603. Persons whose consent is not required. 


(a) Consent to an adoption of a minor is not required of a person or entity 
whose consent is not required under G.S. 48-3-601, or: 

(1) An individual whose parental rights and duties have been terminated 
under Article 11 of Chapter 7B of the General Statutes or by a court 
of competent jurisdiction in another state; 

(2) Aman described in G.S. 48-3-601(2), other than an adoptive father, if 
(i) the man has been judicially determined not to be the father of the 
minor to be adopted, or (ii) another man has been judicially deter- 
mined to be the father of the minor to be adopted; 

(3) Repealed by Session Laws 1997-215, s. 11(a). 

(4) An individual who has relinquished parental rights or guardianship 
powers, including the right to consent to adoption, to an agency 
pursuant to Part 7 of this Article; 

(5) Aman who is not married to the minor’s birth mother and who, after 
the conception of the minor, has executed a notarized statement 
denying paternity or disclaiming any interest in the minor; 

(6) A deceased parent or the personal representative of a deceased 
parent’s estate; or 

(7) An individual listed in G.S. 48-3-601 who has not executed a consent 
or a relinquishment and who fails to respond to a notice of the 
adoption proceeding within 30 days after the service of the notice. 

(8) An individual notified under G.S. 48-2-206 who does not respond in a 
timely manner or whose consent is not required as determined by the 
court. 

(9) An individual whose actions resulted in a conviction under G.S. 
14-27.2 or G.S. 14-27.3 and the conception of the minor to be adopted. 

(b) The court may issue an order dispensing with the consent of: 

(1) A guardian or an agency that placed the minor upon a finding that the 
consent is being withheld contrary to the best interest of the minor; or 

(2) Aminor 12 or more years of age upon a finding that it is not in the best 
interest of the minor to require the consent. (1949, c. 300; 1957, c. 90; 
c, ((87ss..3, 4; 1969) ¢ 5347 a1O7i c, 1185, s)17,1975.ceo2 Ice 
Cal VASO (erers 19 s5.02435197956, 107, 3.77 2nd Sess =celUSSaaulr 
1983, ¢, 292; 1985, ¢. 758; ss. 5-9; 1987, ¢..371)s1;,.1995, ¢1 4579802; 
1997-215, ss. 11(a), 17; 1998-202, s. 13(0); 2004-128, s. 9.) 


Effect of Amendments. — Session Laws applicable to offenses committed on or after 
2004-128, s. 9, effective December 1, 2004, and _ that date, added subdivision (a)(9). 
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Chapter 49. 
Bastardy. 


Article 2. 
Legitimation of Illegitimate Children. 


Sec. 
49-13.1. [Repealed.] 
ARTICLE 2. 
Legitimation of Illegitimate Children. 


§ 49-13.1: Repealed by Session Laws 2004-203, s. 3, effective August 17, 
2004. 
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Chapter 50. 


Divorce and Alimony. 


Article 1. Sec. 
procedure same as ordinary civil 
Divorce, Alimony, and Child actions. 
Support, Generally. 50-13.1. Action or proceeding for custody of 
minor child. 
Sec. 50-13.2. Who entitled to custody; terms of cus- 
50-10. Material facts found by judge or jury in tody; visitation rights of grandpar- 
divorce or annulment proceedings; ents; taking child out of State. 


when notice of trial not required; 50-16.2. [Repealed.] 


ARTICLE 1. 
Divorce, Alimony, and Child Support, Generally. 


§ 50-10. Material facts found by judge or jury in divorce or 
annulment proceedings; when notice of trial 
not required; procedure same as ordinary civil 
actions. 


(a) Except as provided for in subsection (e) of this section, the material facts 
in every complaint asking for a divorce or for an annulment shall be deemed to 
be denied by the defendant, whether the same shall be actually denied by 
pleading or not, and no judgment shall be given in favor of the plaintiff in any 
such complaint until such facts have been found by a judge or jury. 

(b) Nothing herein shall require notice of trial to be given to a defendant 
who has not made an appearance in the action. 

(c) The determination of whether there is to be a jury trial or a trial before 
the judge without a jury shall be made in accordance with G.S. 1A-1, Rules 38 
and 39. 

(d) The provisions of G.S. 1A-1, Rule 56, shall be applicable to actions for 
absolute divorce pursuant to G.S. 50-6, for the purpose of determining whether 
any genuine issue of material fact remains for trial by jury, but in the event the 
court determines that no genuine issue of material fact remains for trial by 
jury, the court must find the facts as provided herein. The court may enter a 
judgment of absolute divorce pursuant to the procedures set forth in G.S. 1A-1, 
Rule 56, finding all requisite facts from nontestimonial evidence presented by 
affidavit, verified motion or other verified pleading. 

(e) The clerk of superior court, upon request of the plaintiff, may enter 
judgment in cases in which the plaintiff’s only claim against the defendant is 
for absolute divorce, or absolute divorce and the resumption of a former name, 
and the defendant has been defaulted for failure to appear, the defendant has 
answered admitting the allegations of the complaint, or the defendant has filed 
a waiver of the right to answer, and the defendant is not an infant or 
incompetent person. (1868-9, c. 93, s. 47; Code, s. 1288; Rev., s. 1564; C.S., s. 
L662, 19630c, 540 esee 1. 1965, om 105; c. 636, s. 4; 1971, Gy 17; ibe Wiss (er 1 460; 
1981, C; 12: 1983 (Reg. Sess., 1984), c. 1037, s. 4; 1985, CG 140; 1991, (& 568, S. 
1; 2004- 128, s. 6.) 


Effect of Amendments. — Session Laws added “Except as provided for in subsection (e) 
2004-128, s. 6, effective October 1, 2004, and of this section,” at the beginning of subsection 
applicable to actions filed on or after that date, (a); and added subsection (e). 
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§ 50-13.1. Action or proceeding for custody of minor child. 


(a) Any parent, relative, or other person, agency, organization or institution 
claiming the right to custody of a minor child may institute an action or 
proceeding for the custody of such child, as hereinafter provided. Any person 
whose actions resulted in a conviction under G.S. 14-27.2 or G.S. 14-27.3 and 
the conception of the minor child may not claim the right to custody of that 
minor child. Unless a contrary intent is clear, the word “custody” shall be 
deemed to include custody or visitation or both. 

(b) Whenever it appears to the court, from the pleadings or otherwise, that 
an action involves a contested issue as to the custody or visitation of a minor 
child, the matter, where there is a program established pursuant to GS. 
TA-494, shall be set for mediation of the unresolved issues as to custody and 
visitation before or concurrent with the setting of the matter for hearing unless 
the court waives mediation pursuant to subsection (c). Issues that arise in 
motions for contempt or for modifications as well as in other pleadings shall be 
set for mediation unless mediation is waived by the court. Alimony, child 
support, and other economic issues may not be referred for mediation pursuant 
to this section. The purposes of mediation under this section include the 
pursuit of the following goals: 

(1) To reduce any acrimony that exists between the parties to a dispute 
involving custody or visitation of a minor child; 

(2) The development of custody and visitation agreements that are in the 
child’s best interest; 

(3) To provide the parties with informed choices and, where possible, to 
give the parties the responsibility for making decisions about child 
custody and visitation; 

(4) To provide a structured, confidential, nonadversarial setting that will 
facilitate the cooperative resolution of custody and visitation disputes 
and minimize the stress and anxiety to which the parties, and 
especially the child, are subjected; and 

(5) To reduce the relitigation of custody and visitation disputes. 

(c) For good cause, on the motion of either party or on the court’s own 
motion, the court may waive the mandatory setting under Article 39A of 
Chapter 7A of the General Statutes of a contested custody or visitation matter 
for mediation. Good cause may include, but is not limited to, the following: a 
showing of undue hardship to a party; an agreement between the parties for 
voluntary mediation, subject to court approval; allegations of abuse or neglect 
of the minor child; allegations of alcoholism, drug abuse, or spouse abuse; or 
allegations of severe psychological, psychiatric, or emotional problems. A 
showing by either party that the party resides more than fifty miles from the 
court shall be considered good cause. 

(d) Either party may move to have the mediation proceedings dismissed and 
the action heard in court due to the mediator’s bias, undue familiarity with a 
party, or other prejudicial ground. 

(e) Mediation proceeding shall be held in private and shall be confidential. 
Except as provided in this Article, all verbal or written communications from 
either or both parties to the mediator or between the parties in the presence of 
the mediator made in a proceeding pursuant to this section are absolutely 
privileged and inadmissible in court. The mediator may assess the needs and 
interests of the child, and may interview the child or others who are not parties 
to the proceedings when he or she thinks appropriate. 

(f) Neither the mediator nor any party or other person involved in mediation 
sessions under this section shall be competent to testify to communications 
made during or in furtherance of such mediation sessions; provided, there is no 
privilege as to communications made in furtherance of a crime or fraud. 
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Nothing in this subsection shall be construed as permitting an individual to 
obtain immunity from prosecution for criminal conduct or as excusing an 
individual from the reporting requirements of Article 3 of Chapter 7B of the 
General Statutes or G.S. 108A-102. 

(g) Any agreement reached by the parties as a result of the mediation shall 
be reduced to writing, signed by each party, and submitted to the court as soon 
as practicable. Unless the court finds good reason not to, it shall incorporate 
the agreement in a court order and it shall become enforceable as a court order. 
If some or all of the issues as to custody or visitation are not resolved by 
mediation, the mediator shall report that fact to the court. 

(h) If an agreement that results from mediation and is incorporated into a 
court order is referred to as a “parenting agreement” or called by some similar 
name, it shall nevertheless be deemed to be a custody order or child custody 
determination for purposes of Chapter 50A of the General Statutes, G.S. 
14-320.1, G.S. 110-139.1, or other places where those terms appear. (1967, c. 
1153, s. 2; 1989, c. 795, s. 15(b); 1998-202, s. 13(p); 2004-128, s. 10.) 


Effect of Amendments. — Session Laws 
2004-128, s. 10, effective December 1, 2004, and 
applicable to offenses committed on or after 


that date, inserted the second sentence in sub- 
section (a). 


CASE NOTES 


Trial Court Erred in Failing to Honor 
the Order Requiring the Parties to Medi- 
ate Child Custody and Visitation. — Trial 
court erred in failing to honor the order requir- 
ing the parties to mediate child custody and 
visitation issues and in prematurely deciding 
those issues without allowing the parties to 
attempt an amicable compromise beneficial to 
them and the minor child; nothing in the record 
indicated contemplation of or compliance with 
G.S. 50-13.1, and the record was devoid of the 
materials and motions expressly required for 


compliance with the local rules established 
pursuant to G.S. 50-13.1 for the regulation of 
mediation of custody and visitation. Chillari v. 
Chillari, 159 N.C. App. 670, 583 S.E.2d 367, 
2003 N.C. App. LEXIS 1515 (2003). 

Applied in McRoy v. Hodges, 160 N.C. App. 
381, 585 S.E.2d 441, 2003 N.C. App. LEXIS 
1790 (2003). 

Cited in Chillari v. Chillari, 159 N.C. App. 
670, 583 S.E.2d 367, 2003 N.C. App. LEXIS 
1515 (2003). 


§ 50-13.2. Who entitled to custody; terms of custody; visi- 
tation rights of grandparents; taking child out 
of State. 


(a) An order for custody of a minor child entered pursuant to this section 
shall award the custody of such child to such person, agency, organization or 
institution as will best promote the interest and welfare of the child. In making 
the determination, the court shall consider all relevant factors including acts 
of domestic violence between the parties, the safety of the child, and the safety 
of either party from domestic violence by the other party and shall make 
findings accordingly. An order for custody must include findings of fact which 
support the determination of what is in the best interest of the child. Between 
the mother and father, whether natural or adoptive, no presumption shall 
apply as to who will better promote the interest and welfare of the child. Joint 
custody to the parents shall be considered upon the request of either parent. 

(b) An order for custody of a minor child may grant joint custody to the 
parents, exclusive custody to one person, agency, organization, or institution, 
or grant custody to two or more persons, agencies, organizations, or institu- 
tions. Any order for custody shall include such terms, including visitation, as 
will best promote the interest and welfare of the child. If the court finds that 
domestic violence has occurred, the court shall enter such orders that best 
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protect the children and party who were the victims of domestic violence, in 
accordance with the provisions of G.S. 50B-3(a1)(1), (2), and (3). If a party is 
absent or relocates with or without the children because of an act of domestic 
violence, the absence or relocation shall not be a factor that weighs against the 
party in determining custody or visitation. Absent an order of the court to the 
contrary, each parent shall have equal access to the records of the minor child 
involving the health, education, and welfare of the child. 

(b1) An order for custody of a minor child may provide visitation rights for 
any grandparent of the child as the court, in its discretion, deems appropriate. 
As used in this subsection, “grandparent” includes a biological grandparent of 
a child adopted by a stepparent or a relative of the child where a substantial 
relationship exists between the grandparent and the child. Under no circum- 
stances shall a biological grandparent of a child adopted by adoptive parents, 
neither of whom is related to the child and where parental rights of both 
biological parents have been terminated, be entitled to visitation rights. 

(c) An order for custody of a minor child may provide for such child to be 
taken outside of the State, but if the order contemplates the return of the child 
to this State, the judge may require the person, agency, organization or 
institution having custody out of this State to give bond or other security 
conditioned upon the return of the child to this State in accordance with the 
order of the court. 

(d) If, within a reasonable time, one parent fails to consent to adoption 
pursuant to Chapter 48 of the General Statutes or parental rights have not 
been terminated, the consent of the other consenting parent shall not be 
effective in an action for custody of the child. (1957, c. 545; 1967, c. 1153, s. 2; 
oper tes 2 1919.0. 901: 198 lec, 735; 8s. Va201985,.640 15, 8. 35.198(..c. 
bal, Se 2-c.2716; 1995 (Reg: Sess., 1996), .c. 591, s. 5; 2004-186, s. 17.1.) 


Effect of Amendments. — Session Laws 
2004-186, s. 17.1, effective October 1, 2004, and 
applicable to actions filed on or after that date, 
in subsection (b), added “in accordance with the 
provisions of G.S. 50B-3(a1)(1), (2), and (3)” at 
the end of the third sentence, and deleted the 


former fourth sentence, which read “Such or- 
ders may include a designation of time and 
place for the exchange of children away from 
the abused party, the participation of a third 
party, or supervised visitation.” 


CASE NOTES 


I. In General. 
III. Right of Parents to Custody. 
B. As Between Parents. 
VII. Findings of Fact. 


I. IN GENERAL. 


Cited in Senner v. Senner, 161 N.C. App. 78, 
587 S.E.2d 675, 2003 N.C. App. LEXIS 1976 
(2003). 


Ill. RIGHT OF PARENTS TO CUSTODY. 
B. As Between Parents. 


Illegitimate Child. — 

In applying the best interest of the child 
standard to award joint custody of an illegiti- 
mate child to the parents, district court applied 
the correct standard as between the parents, 
because the common law presumption in favor 
of awarding custody of the illegitimate child to 
the mother was abrogated by G.S. 50-13.2 and 


the case law. David v. Ferguson, 160 N.C. App. 
89, 584 S.E.2d 102, 2003 N.C. App. LEXIS 1665 
(2003). 


VII. FINDINGS OF FACT. 


Failure to Make Findings Is Error. — 

Trial court erred in granting permanent cus- 
tody of a child to the child’s natural parent, who 
had extremely limited contact with the child 
before the other parent’s death, because it was 
speculative to assess what the quality of their 
relationship would be after a four-month “get 
acquainted” period during which temporary 
custody had been granted to the child’s grand- 
parents. McRoy v. Hodges, 160 N.C. App. 381, 
585 S.E.2d 441, 2003 N.C. App. LEXIS 1790 
(2003). 
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§ 50-13.4. Action for support of minor child. 


CASE NOTES 


I. In General. 
IV. Amount of Support. 
A. In General. 


VII. Findings and Conclusions. 


I. IN GENERAL. 


Cited in McKinney v. Richitelli, 357 N.C. 
483, 586 S.E.2d 258, 2003 N.C. LEXIS 1097 
(2003). 


IV. AMOUNT OF SUPPORT. 
A. In General. 


The child support guidelines were held 
inapplicable and child support was deter- 
mined by assessing the particular facts of 
the case where a father’s monthly income was 
$15,181; the denial of a father’s motion to 
reduce child support was affirmed where the 
trial court acknowledged the father’s income 
decrease, considered the father’s family related 
expenses and support obligations, and deter- 
mined, based on the father’s net income of over 
$5,000 per month, that a reduction in child 
support from the original amount of $2,500 was 
unwarranted. Trevillian v. Trevillian, — N.C. 
App. —, 595 S.E.2d 206, 2004 N.C. App. LEXIS 
661 (2004). 

Improper Use of Earning Capacity Rule. 
— Trial court erred in modifying a father’s child 
support obligation pursuant to G.S. 50-13.4; the 
trial court found that while the father reduced 
his income, he did not act in bad faith, and a 
finding of bad faith was required to apply the 
earning capacity rule under N.C. Child Support 
Guidelines, 2003 Ann. R. N.C. 33, 35. Cook v. 
Cook, 159 N.C. App. 657, 583 S.E.2d 696, 2003 


N.C. App. LEXIS 1528 (2003). 

Trial court erred in ruling it had no 
authority to modify the income tax deduc- 
tion provision of the parties’ separation 
agreement as they requested a recalculation 
of child support, obliging the trial court to apply 
the entirety of the guidelines, including not 
only the worksheets, but also the commentary. 
Ticconi v. Ticconi, 161 N.C. App. 730, 589 
S.E.2d 371, 2003 N.C. App. LEXIS 2270 (2003). 


VII. FINDINGS AND CONCLUSIONS. 


Remand for Further Findings. — 

Trial court was required to conduct a hearing 
when the trial court neither made findings 
related to the needs of the children at the time 
of a modification hearing nor concluded 
whether the presumption of reasonableness in 
a separation agreement was rebutted. Pataky v. 
Pataky, 160 N.C. App. 289, 585 S.E.2d 404, 
2003 N.C. App. LEXIS 1797 (2003), cert. 
granted, 358 N.C. 155, 592 S.E.2d 693 (2004). 

Error to Order Support Absent Appro- 
priate Findings. — 

Appellate court reversed the trial court’s 
judgment ordering a father who was in college 
to pay $95 per month in child support because 
the trial court based its order on the father’s 
earning capacity but did not find that the father 
was deliberately suppressing his income to 
avoid family responsibilities. State v. Williams, 
— N.C. App. —, 593 S.E.2d 123, 2004 N.C. App. 
LEXIS 365 (2004). 


§ 50-13.5. Procedure in actions for custody or support of 


minor children. 


CASE NOTES 


IV. Notice. 
VII. Visitation Rights. 
B. Denial of Parents’ Rights. 


IV. NOTICE. 


Adequacy of Notice. — Trial court’s judg- 
ment to modify a child custody award and 
award sole custody of the minor children to the 
mother was affirmed because the father admit- 
ted that he was on actual notice that a motion 
to modify custody was set to be heard, but was 


continued to some date in the future in order to 
accommodate his need to find new counsel. In 
addition, he had actual notice of the scheduled 
court date for the hearing days prior to leaving 
for a planned vacation, but chose to proceed 
with the trip rather than attend the hearing; 
therefore, he had adequate notice of the hear- 
ing and an opportunity to be heard. Trivette v. 
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Trivette, 162 N.C. App. 55, 590 S.E.2d 298, 
2004 N.C. App. LEXIS 40 (2004). 

Notice Held Sufficient. — Mother had re- 
ceived adequate notice that the hearing would 
include changes to the visitation schedule since 
the father had moved the court for an order 
finding and holder the mother in contempt for 
her disobedience and failure to comply with the 
provision of prior orders entered in the case. 
Anderson v. Lackey, — N.C. App. —, 593 S.E.2d 
87, 2004 N.C. App. LEXIS 381 (2004). 


DIVORCE AND ALIMONY 
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VII. VISITATION RIGHTS. 
B. Denial of Parents’ Rights. 


Findings Held Insufficient. — 

Where the court merely recited the testimony 
of witnesses and did not make the required 
findings of fact, further findings of fact and a 
determination of the father’s parental fitness 
was needed if he was to be denied all contact 
with his daughter. Moore v. Moore, 160 N.C. 
App. 569, 587 S.E.2d 74, 2003 N.C. App. LEXIS 
1827 (2003). 


§ 50-13.7. Modification of order for child support or cus- 


tody. 


CASE NOTES 


I. In General. 
II. Modification, Generally. 
III. Change in Circumstances. 
IV. Visitation Rights. 
V. Findings and Discretion of Trial Court. 


I. IN GENERAL. 


Cited in Pataky v. Pataky, 160 N.C. App. 
289, 585 S.E.2d 404, 2003 N.C. App. LEXIS 
Tigi 20Us), cert, eranted, d06. N.C, 155, 592 
S.E.2d 693 (2004). 


Il. MODIFICATION, GENERALLY. 


“Best Interests of Child” Standard Ap- 
plied to Temporary Order. — Trial court 
properly applied the “best interests of the child” 
standard in declining to modify a child custody 
award because the initial custody order was not 
final where it left open a parent’s visitation 
periods and was subject to regular review to 
ensure the parent’s increased participation 
pending recovery from a traumatic brain injury. 
Simmons v. Arriola, 160 N.C. App. 671, 586 
S.E.2d 809, 2003 N.C. App. LEXIS 1911 (2003). 

Modification of Custody and Support 
Provisions Upheld. — Trial court’s judgment 
transferring custody of a child from his mother 
to his father and ordering the mother to pay 
child support was supported by evidence which 
showed that the mother moved frequently, had 
no home of her own, moved in with her boy- 
friend, and actively attempted to prevent the 
father from visiting his child, and that the 
father was about to remarry and could provide 
a stable home for the child. Shipman v. 
Shipman, 357 N.C. 471, 586 S.E.2d 250, 2003 
N.C. LEXIS 1103 (2003). 

Modification of Custody Order Errone- 
ous. — 

Where there was no written order signed 
before the wife filed her motion to modify cus- 
tody, and the written order granting joint cus- 


tody was eventually entered on the same day 
that the trial court heard the motion to modify, 
an appellate court reversed the order modifying 
custody because there was nothing to modify 
since there was no order when the mother filed 
her motion to modify; even if it were proper for 
the trial court to hear the motion, it was impos- 
sible for there to have been a change in circum- 
stances between the time the order was entered 
and the time it was modified on the same day, 
and in deciding whether a change of circum- 
stances had occurred, the trial court should not 
have considered the events that transpired 
between the time it announced its joint custody 
decision and the date of the entry of the order. 
Carland v. Branch, — N.C. App. —, 595 S.E.2d 
742, 2004 N.C. App. LEXIS 809 (2004). 


III. CHANGE IN CIRCUM- 
STANCES. 


Father’s Interference With Mother’s Re- 
lationship With Children. — Trial court 
properly granted a mother’s motion, pursuant 
to G.S. 50-13.7, to modify a custody order and 
granted primary custody of the parties’ two 
children to the mother; the trial court properly 
found a substantial change in circumstances 
based on the father’s interference with the 
mother’s relationship with the children, the 
trial court had jurisdiction pursuant to G.S. 
50A-202(a), and the trial court properly denied 
the father’s motions pursuant to G.S. 1A-1, 
Rule 59 and G.S. 1A-1, Rule 60 to stay the order 
and for a new trial. Senner v. Senner, 161 N.C. 
App. 78, 587 S.E.2d 675, 2003 N.C. App. LEXIS 
1976 (2003). 
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Change in Circumstances Shown. — 
Modification of a child custody order was in 
the child’s best interest where the mother, 
although able to provide for the child, exposed 
the child to emotional harm and caused the 
deterioration of the child’s relationship with his 
father. Jordan v. Jordan, 162 N.C. App. 112, 592 
S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004). 
Modification of a child custody order was in 
the child’s best interest where the trial court’s 
findings were adequately supported by the ev- 
idence. Both parties testified that the mother 
allowed the child to view electronic mail mes- 
sages that were sent by the father to the 
mother and the father also presented evidence 
that he had not been able to place telephone 
calls to the child as part of his visitation sched- 
ule. Jordan v. Jordan, 162 N.C. App. 112, 592 
S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004). 
Modification of prior custody order was up- 
held where the mother’s remarriage exposed 
the children to alcohol abuse, violent behavior, 
illegal drugs, and risk of physical harm, thus 
supporting the trial court’s decision that there 
was a material and substantial change in cir- 
cumstances and that modification would be of 
material benefit and in the children’s best in- 
terest. Dreyer v. Smith, — N.C. App. —, 592 
S.E.2d 594, 2004 N.C. App. LEXIS 298 (2004). 
Showing of Substantial Change Not Nec- 
essary for Modification Where Prior Order 
Was Temporary. — Where trial court’s prior 
order regarding custody and visitation was not, 
by its own language, permanent, the father was 
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not required to show a substantial change in 
circumstances before the trial court modified 
its prior order to grant the father unsupervised 
visits. Anderson v. Lackey, — N.C. App. —, 593 
S.E.2d 87, 2004 N.C. App. LEXIS 381 (2004). 


IV. VISITATION RIGHTS. 


Best Interest of the Child Standard 
Proper as Visitation Order was Tempo- 
rary. — Because of the outstanding issues and 
the order’s specification that a further review 
hearing would be held in a period of time 
reasonably brief under the circumstances, the 
order was not a permanent order with respect 
to visitation; further, because the trial court 
correctly determined that the order was a tem- 
porary order with respect to visitation, it also 
properly applied a “best interests of the child” 
standard rather than requiring that the father 
demonstrate a change of circumstances. 
Lamond v. Mahoney, 159 N.C. App. 400, 583 
S.E.2d 656, 2003 N.C. App. LEXIS 1501 (2003). 


V. FINDINGS AND DISCRETION OF 
TRIAL COURT. 


Findings Held Insufficient. — 

While the record indicated that there may 
have been evidence to support the visitation 
decree, the trial court’s sparse findings of fact 
did not support it; the findings, standing alone, 
were not sufficient to support the extension of 
physical, telephonic, and electronic visitation. 
Lamond v. Mahoney, 159 N.C. App. 400, 583 
S.E.2d 656, 2003 N.C. App. LEXIS 1501 (2003). 


§ 50-16.2: Repealed by Session Laws 1995, c. 319, s. 1. 


Editor’s Note. — 
As to continuing applicability of this section, 


see the editor’s note to this section in the main 
volume. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Fault Was Considered Only for Spousal 
Dependency. — As it was clear that the trial 
court only considered fault for purposes of de- 
pendency, and because it concluded that the 
wife was not a dependent spouse, the trial court 
did not need to reach the issue of fault under 
G.S. 50-16.2(1) (1995) (repealed). Rice v. Rice, 
159 N.C. App. 487, 584 S.E.2d 317, 2003 N.C. 
App. LEXIS 1496 (2003). 

Accustomed Standard of Living Re- 


quired. — Pursuant to G.S. 50-16.2(1) (1995) 
(repealed) regarding alimony, the trial court 
failed to make any findings with respect to the 
accustomed standard of living during the mar- 
riage and, instead, simply made findings re- 
garding the separate “estates” of the parties 
during the marriage; as the point in evaluating 
the parties’ accustomed standard of living was 
to consider the pooling of resources that mar- 
riage allowed, the trial court’s findings were 
insufficient. Rice v. Rice, 159 N.C. App. 487, 584 
S.E.2d 317, 2003 N.C. App. LEXIS 1496 (2003). 
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CASE NOTES 


Findings of Fact. — 

Remand was required where a trial court, 
while making sufficient ultimate findings of 
fact to support an award of permanent alimony, 
failed to state findings of fact as to the reason- 


ing for the duration of the award and the 
manner of payment. Fitzgerald v. Fitzgerald, 
161 N.C. App. 414, 588 S.E.2d 517, 2003 N.C. 
App. LEXIS 2196 (2003). 


§ 50-16.4. Counsel fees in actions for alimony, post- 
separation support. 


CASE NOTES 


III. Findings. 


Ill. FINDINGS. 


Court’s Findings Supported Denial of 
Attorney’s Fees. — Trial court’s findings that 
(1) a wife’s income had increased from the date 
of separation until the date of the action, (2) the 
wife continued to live at the marital residence 
while the husband voluntarily paid at least half 
of the monthly mortgage payments, (3) the 
husband paid the wife monthly post-separation 


support, and (4) the husband had previously 
paid $2,000 towards the wife’s attorney’s fees 
supported its conclusion of law that the wife 
was able to subsist and defray the necessary 
expenses related to prosecuting the action and 
the denial of the wife’s motion for attorney’s 
fees. Friend-Novorska v. Novorska, — N.C. 
App. —, 594 S.E.2d 409, 2004 N.C. App. LEXIS 
593 (2004). 


§ 50-16.9. Modification of order. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Improper Finding That Wife Had Cohab- 
ited. — Trial court erred in finding that a 
husband did not breach a separation agree- 
ment; trial court improperly found that the wife 
had cohabited pursuant to the terms of GS. 
50-16.9(b), because the trial court failed to 


make adequate findings of fact as required by 
G.S. 1A-1, Rule 52(a)(1); therefore, the trial 
court erred in finding that the husband was no 
longer obligated to pay alimony. Long v. Long, 
160 N.C. App. 664, 588 S.E.2d 1, 2003 N.C. App. 
LEXIS 1925 (2003). 


§ 50-20. Distribution by court of marital and divisible 


property. 


CASE NOTES 


I. General Consideration. 
II. Marital and Separate Property. 
A. In General. 
B. Marital Property Generally. 
C. Separate Property Generally. 
EK. Pension and Retirement Benefits. 
III. Distribution of Property. 
B. Factors to Be Considered. 
C. Distributive Awards. 


VIII. Findings of Court. 
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I. GENERAL CONSIDERATION. 


Cited in Rhyne v. K-Mart Corp., 358 N.C. 
160, 594 S.E.2d 1, 2004 N.C. LEXIS 193 (2004). 


Il. MARITAL AND SEPARATE 
PROPERTY. 


A. In General. 


North Carolina recognizes the dual na- 
ture of property acquired with both mar- 
ital and separate assets, etc. 

Under G.S. 50-20(a), when a trial court clas- 
sified property involved in a divorce as either 
marital property or separate property, property 
could have a dual nature and be classified as 
part separate and part marital, and where 
property was dual in nature, the court applied a 
“source of funds” approach to distinguish be- 
tween marital and separate contributions to 
the property, and the marital and separate 
estates were each entitled to an interest in the 
property in the ratio its contribution bore to the 
total investment in the property. Goldston v. 
Goldston, 159 N.C. App. 180, 582 S.K.2d 685, 
2003 N.C. App. LEXIS 1431 (2003). 


B. Marital Property Generally. 


Unvested Entitlement to Stock. — Where 
the wife entered into an employment agree- 
ment with the employer just prior to the par- 
ties’ separation under which the wife was enti- 
tled to receive 10,000 shares of the employer’s 
stock, which was eventually exchanged with 
the stock of a corporation that later purchased 
the employer, the proceeds from the sale of the 
corporation’s stock were properly classified as 
divisible under G.S. 50-20(b)(4)(b), or in the 
alternative, marital under G.S. 50-20(b)(1); 
marital property under G.S. 50-20(b)(1) in- 
cluded both vested and nonvested stock op- 
tions, and although the wife’s shares of stock 
did not vest until after the date of separation, 
the wife’s employment agreement, executed 
prior to the separation, created the wife’s right 
to the shares. Ubertaccio v. Ubertaccio, 161 
N.C. App. 352, 588 S.E.2d 905, 2003 N.C. App. 
LEXIS 2197 (2003). 


C. Separate Property Generally. 


Separate Property Remained Separate 
Absent a Clear Expression of Intent to 
Give it to the Marital Estate. — When a 
husband moved a house he had owned prior to 
the parties’ marriage onto a lot owned by the 
parties as tenants by the entirety, and the lot 
and house were sold, it was error for a trial 
court to classify all of the proceeds from that 
sale as marital property because, under G.S. 
50-20(b)(2), the separate property remained 
separate absent a clear expression of the hus- 
band’s intent to give the property to the marital 
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estate, and there were no findings indicating 
such an intent, so the trial court had to deter- 
mine how much of the proceeds were attribut- 
able to the husband’s separate house, and how 
much were attributable to the lot. Goldston v. 
Goldston, 159 N.C. App. 180, 582 S.E.2d 685, 
2003 N.C. App. LEXIS 1431 (2003). 

Spouse’s Disability Benefits. — Where a 
spouse’s disability benefits replaced the 
spouse’s post-separation loss of earning capac- 
ity, the benefits were properly classified as 
separate marital property and was not includ- 
able in the property distribution. Finkel v. 
Finkel, 162 N.C. App. 344, 590 S.E.2d 472, 2004 
N.C. App. LEXIS 117 (2004), cert. denied, 358 
N.C. 234, 595 S.E.2d 150 (2004). 

Trial Court Erred in Classifying Hus- 
band’s Settlement Fees as Separate Prop- 
erty. — Husband’s right, as partner of the law 
firm, to a share in the settlement fees was 
secured and established prior to the date of 
separation and could not be canceled; thus, 
pursuant to former G.S. 50-20(b)(1), it was 
error to classify the husband’s portion of the 
settlement fee as the husband’s separate prop- 
erty. Rice v. Rice, 159 N.C. App. 487, 584 S.E.2d 
317, 2003 N.C. App. LEXIS 1496 (2003). 

Trial court’s treatment of the husband’s 
separate property interest in the medical 
practice as a distributional practice was 
not an abuse of discretion. White v. Davis, — 
N.C. App. —, 592 S.E.2d 265, 2004 N.C. App. 
LEXIS 256 (2004). 


E. Pension and Retirement Benefits. 


Distribution of Pension Was Not Re- 
stricted to Proportionally Equal Division. 
— Pursuant to former G.S. 50-20(b)(3), the trial 
court had various distributive choices that did 
not restrict it to a proportionally equal division 
of the pension itself as advocated by the wife. 
Rice v. Rice, 159 N.C. App. 487, 584 S.E.2d 317, 
2003 N.C. App. LEXIS 1496 (2003). 

Burden Was on Husband to Show What 
Portion of His Pension Was Separate 
Property. — When a trial court classified a 
husband’s pension plan solely as marital prop- 
erty, even though a portion of the plan’s value 
was earned prior to the marriage, this was not 
error, as the husband did not meet his burden 
of showing what portion of the pension was 
separate property. Embler v. Embler, 159 N.C. 
App. 186, 582 S.E.2d 628, 2003 N.C. App. 
LEXIS 1421 (2003). 


Ill. DISTRIBUTION OF PROPERTY. 
B. Factors to Be Considered. 


Payment by One of Spouses on Marital 
Home Mortgage. — 

There was no error in an unequal distribu- 
tion of marital property given one of the former 
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spouse’s post-separation mortgage payments, 
which benefited the other spouse, who was 
awarded the marital home. Fitzgerald v. 
Fitzgerald, 161 N.C. App. 414, 588 S.E.2d 517, 
2003 N.C. App. LEXIS 2196 (2003). 

Distributional Factors Did Not Include 
Obligation for the Wife’s Child as the Hus- 
band Was Not Her Father. — Distributional 
factor found by the trial court did not address 
the husband’s child support obligations but 
instead recognized his voluntary assumption of 
responsibilities and was therefore, properly 
considered under the catch-all provision of G.S. 
50-20(c)(12) because the husband was not the 
father of the wife’s daughter and had no legal 
obligation to care for the daughter. Rice v. Rice, 
159 N.C. App. 487, 584 S.E.2d 317, 2003 N.C. 
App. LEXIS 1496 (2003). 


C. Distributive Awards. 


Distributive Award is a Sum Certain and 
Does Not Include Gains and/or Losses. — 
Retirement account award has to include gains 
and losses on the prorated portion of the benefit 
vested at the date of separation; however, a 
distributive award is a sum certain and does 
not include gains and/or losses. Harris v. Har- 
ris, 162 N.C. App. 511, 591 S.E.2d 560, 2004 
N.C. App. LEXIS 183 (2004). 

Distributive award that the trial court 
entered in favor of an ex-wife after her 
former husband died was not part of the 
husband’s estate, and the trial court properly 
ordered the husband’s personal representative 
to pay the award before she paid claims against 
the estate. Painter-Jamieson v. Painter, — N.C. 
App. —, 594 S.E.2d 217, 2004 N.C. App. LEXIS 
400 (2004). 


VII. FINDINGS OF COURT. 


When Factors in Subsection (c) Must Be 
Addressed. — 
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Trial court’s general statement that it “con- 
sidered the other statutory distributional fac- 
tors” made no specific reference to the factors 
under G.S. 50-20(c), regarding distribution of 
property, making it impossible for an appellate 
court to determine if it found and relied on any 
other statutory factors, and its findings on the 
statutory factors it expressly considered lacked 
sufficient detail, as the court did not value the 
marital debts it mentioned, nor did it find 
whether the husband’s cars were liquid or 
nonliquid assets, despite the requirement of 
G.S. 50-20(c)(9) that the court consider the 
liquid or nonliquid character of all marital 
property and divisible property. Embler v. 
Embler, 159 N.C. App. 186, 582 S.E.2d 628, 
2003 N.C. App. LEXIS 1421 (2003). 

Trial court failed to make sufficient spe- 
cific findings of fact it was required to 
make regarding each factor specified in G.S. 
50-20(c) on which the parties offered evidence 
when it ordered the husband to pay a distribu- 
tive award, as it did not point to a source of 
funds from which the husband could pay this 
obligation even though the husband had no 
obvious liquid assets. Embler v. Embler, 159 
N.C. App. 186, 582 S.E.2d 628, 2003 N.C. App. 
LEXIS 1421 (2003). 

Trial Court Made Inadequate Findings 
Concerning How to Divide Marital Estate 
and Tax Consequences of the Division. — 
When a trial court found that a marital estate 
should be divided without a qualified domestic 
relations order (QDRO), it inadequately made 
no findings as to how this should be accom- 
plished or the tax consequences to the husband 
if he was required to dip into his retirement, 
despite the requirement of G.S. 50-20(c)(11) 
that the tax consequences to each party be 
considered. Embler v. Embler, 159 N.C. App. 
186, 582 S.E.2d 628, 2003 N.C. App. LEXIS 
147172003). 


§ 50-20.1. Pension and retirement benefits. 


CASE NOTES 


Entitlement to Unvested Stock at the 
Time of Separation. — Where the wife, pur- 
suant to entering an employment agreement 
prior to the parties’ separation, received 10,000 
shares of the employer’s stock after the parties’ 
separation, which were later exchanged with 
the stock of the corporation that purchased the 
employer and was sold for net proceeds of 
$82,637, the trial court did not err in valuing 
the property pursuant to G.S. 50-21(b), which 


occurred after 20 years of marriage; it was 
reasonable for the trial court to infer that the 
wife’s employment with the employer resulted 
from experience that the wife gained while 
working, for 20 years, for the company from 
which the employer spun off and that, pursuant 
to G.S. 50-20.1(d), all of the shares were subject 
to distribution in the divorce. Ubertaccio v. 
Ubertaccio, 161 N.C. App. 352, 588 S.E.2d 905, 
2003 N.C. App. LEXIS 2197 (2003). 
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§ 50-21. Procedures in actions for equitable distribution 
of property; sanctions for purposeful and prej- 


udicial delay. 


CASE NOTES 


Valuation of Unvested Stock. — Where 
the wife, pursuant to entering an employment 
agreement prior to the parties’ separation, re- 
ceived 10,000 shares of the employer’s stock 
after the parties’ separation, which were later 
exchanged with the stock of the corporation 
that purchased the employer and was sold for 
net proceeds of $82,637, the trial court did not 
err in valuing the property pursuant to GS. 
50-21(b), which occurred after 20 years of mar- 


riage; it was reasonable for the trial court to 
infer that the wife’s employment with the em- 
ployer resulted from experience that the wife 
gained while working, for 20 years, for the 
company from which the employer spun off and 
that, pursuant to G.S. 50-20.1(d), all of the 
shares were subject to distribution in the di- 
vorce. Ubertaccio v. Ubertaccio, 161 N.C. App. 
352, 588 S.E.2d 905, 2003 N.C. App. LEXIS 
2197 (2003). 


ARTICLE 3. 
Family Law Arbitration Act. 


§ 50-41. Purpose; short title. 


CASE NOTES 


Cited in Pataky v. Pataky, 160 N.C. App. 
289, 585 S.E.2d 404, 2003 N.C. App. LEXIS 


1797 (2003), cert. granted, 358 N.C. 155, 592 
S.E.2d 693 (2004). 
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Chapter 50A. 


Uniform Child-Custody Jurisdiction and Enforcement 
Act. 


ARTICLE 2. 
Uniform Child-Custody Jurisdiction and Enforcement Act. 


Part 1. General Provisions. 


§ 50A-101. Short title. 


Legal Periodicals. — 
For case note, “Nunn v. Allen, Living Sepa- 
rate and Apart in North Carolina, Separation 


Agreements, Sex, the Meaning of Unmarried, 
and Liability of Third Parties,” 25 N.C. Cent. 
L.J. 242 (2003). 


Part 2. Jurisdiction. 


§ 50A-201. Initial child-custody jurisdiction. 


CASE NOTES 


Bald Statement of Jurisdiction, Without 
Findings Supporting Assertion, Held Er- 
ror. — Trial court erred in baldly stating that it 
had subject matter jurisdiction without making 
findings supporting its assertion of subject mat- 
ter jurisdiction of a child custody matter under 


the North Carolina Uniform Child Custody 
Jurisdiction Act, G.S. 50A-201, or the Parental 
Kidnapping Prevention Act, 28 U.S.C.S. 
§ 1738(A). In re J.B., — N.C. App. —, 595 
S.E.2d 794, 2004 N.C. App. LEXIS 820 (2004). 


§ 50A-202. Exclusive, continuing jurisdiction. 


CASE NOTES 


Jurisdiction Over Action. — Trial court 
properly granted a mother’s motion pursuant to 
G.S. 50-13.7 to modify a custody order and 
granted primary custody of the parties’ two 
children to the mother; the trial court properly 
found a substantial change in circumstances 
based on the father’s interference with the 
mother’s relationship with the children, the 


trial court had jurisdiction pursuant to G.S. 
50A-202(a), and the trial court properly denied 
the father’s motions pursuant to G.S. 1A-1, 
Rule 59 and G.S. 1A-1, Rule 60 to stay the order 
and for a new trial. Senner v. Senner, 161 N.C. 
App. 78, 587 S.E.2d 675, 2003 N.C. App. LEXIS 
1976 (2003). 


§ 50A-205. Notice; opportunity to be heard; joinder. 


CASE NOTES 


Adequacy of Notice. — Trial court’s judg- 
ment to modify a child custody award and 
award sole custody of the minor children to the 
mother was affirmed because the father admit- 
ted that he was on actual notice that a motion 
to modify custody was set to be heard, but was 


continued to some date in the future in order to 
accommodate his need to find new counsel. In 
addition, he had actual notice of the scheduled 
court date for the hearing days prior to leaving 
for a planned vacation, but chose to proceed 
with the trip rather than attend the hearing; 
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therefore, he had adequate notice of the hear- 
ing and an opportunity to be heard. Trivette v. 
Trivette, 162 N.C. App. 55, 590 S.E.2d 298, 
2004 N.C. App. LEXIS 40 (2004). 

Notice Held Sufficient. — Mother had re- 
ceived adequate notice that the hearing would 
include changes to the visitation schedule since 
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the father had moved the court for an order 
finding and holder the mother in contempt for 
her disobedience and failure to comply with the 
provision of prior orders entered in the case. 
Anderson v. Lackey, — N.C. App. —, 593 S.E.2d 
87, 2004 N.C. App. LEXIS 381 (2004). 


§ 50A-209. Information to be submitted to court. 


CASE NOTES 


Proper Exercise of Jurisdiction Despite 
Noncompliance with Oath Requirements. 

Failure of a county department of social ser- 
vices to comply with G.S. 50A-209 by failing to 
file an affidavit with the petition to terminate 
parental rights did not divest the trial court of 
jurisdiction in the termination proceeding; fur- 


thermore, the trial court was not required to 
stay the proceedings because the trial court’s 
allowing the county department five days to file 
the affidavit was not prejudicial to the mother, 
as the trial court was able to determine 
whether jurisdiction existed prior to rendering 
its decision. In re Clark, 159 N.C. App. 75, 582 
S.E.2d 657, 2003 N.C. App. LEXIS 1444 (2003). 
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Chapter 50B. 


Domestic Violence. 


Sec. 

50B-2. Institution of civil action; motion for 
emergency relief; temporary or- 
ders; temporary custody. 

50B-3. Relief. 


Sec. 

50B-3.1. Surrender and disposal of firearms; 
violations; exemptions. 

50B-5.5. Employment discrimination unlaw- 
ful. 


§ 50B-1. Domestic violence; definition. 


CASE NOTES 


This Chapter does not establish victims 
of domestic violence as a protected class 
of persons or extend employment security 
status to such persons, and domestic violence 
victims were not members of a protected class 
or otherwise entitled to special treatment; the 


termination of the at will employment of a 
domestic violence victim did not violate public 
policy, and a trial court’s dismissal of his wrong- 
ful termination suit was affirmed. Imes v. City 
of Asheville, — N.C. App. —, 594 S.E.2d 397, 
2004 N.C. App. LEXIS 583 (2004). 


§ 50B-2. Institution of civil action; motion for emergency 
relief; temporary orders; temporary custody. 


(a) Any person residing in this State may seek relief under this Chapter by 
filing a civil action or by filing a motion in any existing action filed under 
Chapter 50 of the General Statutes alleging acts of domestic violence against 
himself or herself or a minor child who resides with or is in the custody of such 
person. Any aggrieved party entitled to relief under this Chapter may file a 
civil action and proceed pro se, without the assistance of legal counsel. The 
district court division of the General Court of Justice shall have original 
jurisdiction over actions instituted under this Chapter. No court costs shall be 
assessed for the filing, issuance, registration, or service of a protective order or 
petition for a protective order or witness subpoena in compliance with the 
Violence Against Women Act, 42 U.S.C. § 3796gg-5. 

(b) Emergency Relief. — A party may move the court for emergency relief if 
he or she believes there is a danger of serious and immediate injury to himself 
or herself or a minor child. A hearing on a motion for emergency relief, where 
no ex parte order is entered, shall be held after five days’ notice of the hearing 
to the other party or after five days from the date of service of process on the 
other party, whichever occurs first, provided, however, that no hearing shall be 
required if the service of process is not completed on the other party. If the 
party is proceeding pro se and does not request an ex parte hearing, the clerk 
shall set a date for hearing and issue a notice of hearing within the time 
periods provided in this subsection, and shall effect service of the summons, 
complaint, notice, and other papers through the appropriate law enforcement 
agency where the defendant is to be served. 

(c) Ex Parte Orders. — Prior to the hearing, if it clearly appears to the court 
from specific facts shown, that there is adanger of acts of domestic violence 
against the aggrieved partyor a minor child, the court may enter orders as it 
deems necessary to protect the aggrieved party or minor children from those 
acts provided, however, that a temporary order for custody ex parte and prior 
to service of process and notice shall not be entered unless the court finds that 
the child is exposed to a substantial risk of physical or emotional injury or 
sexual abuse. If the court finds that the child is exposed to a substantial risk 
of physical or emotional injury or sexual abuse, upon request of the aggrieved 
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party, the court shall consider and may order the other party to stay away from 
a minor child, or to return a minor child to, or not remove a minor child from, 
the physical care of a parent or person in loco parentis, if the court finds that 
the order is in the best interest of the minor child and is necessary for the 
safety of the minor child. If the court determines that it is in the best interest 
of the minor child for the other party to have contact with the minor child or 
children, the court shall issue an order designed to protect the safety and 
well-being of the minor child and the aggrieved party. The order shall specify 
the terms of contact between the other party and the minor child and may 
include a specific schedule of time and location of exchange of the minor child, 
supervision by a third party or supervised visitation center, and any other 
conditions that will ensure both the well-being of the minor child and the 
agerieved party. Upon the issuance of an ex parte order under thissubsection, 
a hearing shall be held within 10 days from the dateof issuance of the order or 
within seven days from the date of service of process on the other party, 
whichever occurs later. If an aggrieved party acting pro se requests ex parte 
relief, the clerk of superior court shall schedule an ex parte hearing with the 
district court division of the General Court of Justice within 72 hours of the 
filing for said relief, or by the end ofthe next day on which the district court 1s 
in session in the county in which the action was filed, whichever shall first 
occur. If the district court is not in session in said county, the aggrieved party 
may contact the clerk of superior court in any other county within the same 
judicial district who shall schedule an ex parte hearing with the district court 
division of the General Court of Justice by the end of the next day on which 
said court division is in session in that county. Upon the issuance of an ex parte 
order under this subsection, if the party is proceeding pro se, the Clerk shall 
set a date for hearing and issue a notice of hearing within the time periods 
provided in this subsection, and shall effect service of the summons, complaint, 
notice, order and other papers through the appropriate law enforcement 
agency where the defendant is to be served. 

(cl) Ex Parte Orders by Authorized Magistrate. — The chief district court 
judge may authorize a magistrate or magistrates to hear any motions for 
emergency relief ex parte. Prior to the hearing, if the magistrate determines 
that at the time the party is seeking emergency relief ex parte the district court 
is not in session and a district court judge is not and will not be available to 
hear the motion for a period of four or more hours, the motion may be heard by 
the magistrate. If it clearly appears to the magistrate from specific facts shown 
that there is a danger of acts of domestic violence against the aggrieved party 
or a minor child, the magistrate may enter orders as it deems necessary to 
protect the aggrieved party or minor children from those acts, except that a 
temporary order for custody ex parte and prior to service of process and notice 
shall not be entered unless the magistrate finds that the child is exposed to a 
substantial risk of physical or emotional injury or sexual abuse. If the 
magistrate finds that the child is exposed to a substantial risk of physical or 
emotional injury or sexual abuse, upon request of the aggrieved party, the 
magistrate shall consider and may order the other party to stay away from a 
minor child, or to return a minor child to, or not remove a minor child from, the 
physical care of a parent or person in loco parentis, if the magistrate finds that 
the order is in the best interest of the minor child and is necessary for the 
safety of the minor child. If the magistrate determines that it is in the best 
interest of the minor child for the other party to have contact with the minor 
child or children, the magistrate shall issue an order designed to protect the 
safety and well-being of the minor child and the aggrieved party. The order 
shall specify the terms of contact between the other party and the minor child 
and may include a specific schedule of time and location of exchange of the 
minor child, supervision by a third party or supervised visitation center, and 
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any other conditions that will ensure both the well-being of the minor child and 
the aggrieved party. An ex parte order entered under this subsection shall 
expire and the magistrate shall schedule an ex parte hearing before a district 
court judge by the end of the next day on which the district court is in session 
in the county in which the action was filed. Ex parte orders entered by the 
district court judge pursuant to this subsection shall be entered and scheduled 
in accordance with subsection (c) of this section. 

(c2) The authority granted to authorized magistrates to award temporary 
child custody pursuant to subsection (c1) of this section and pursuant to G.S. 
50B-3(a)(4) is granted subject to custody rules to be established by the 
supervising chief district judge of each judicial district. 

(d) Pro Se Forms. — The clerk of superior court of each county shall provide 
to pro se complainants all forms that are necessary or appropriate to enable 
them to proceed pro se pursuant to this section. The clerk shall, whenever 
feasible, provide a private area for complainants to fill out forms and make 
inquiries. The clerk shall provide a supply of pro se forms to authorized 
magistrates who shall make the forms available to complainants seeking relief 
under subsection (c1) of this section. (1979, c. 561, s. 1; 1985, c. 113, ss. 2, 3; 
1987 (Reg. Sess., 1988), c. 893, s. 2; 1989, c. 461, s. 1; 1994, Ex. Sess., c. 4, s. 1; 
1997-471, s. 2; 2001-518, s. 4; 2002-126, s. 29A.6(a); 2004-186, ss. 17.2, 19.1.) 


Editor’s Note. — 

Session Laws 2004-186, s. 17.6, made the 
amendments in s. 17.2 effective October 1, 
2004, and applicable to actions filed on or after 
that date. Session Laws 2004-186, s. 19.2, made 
the amendments in s. 19.1 effective August 12, 


rewrote subsections (c) and (cl); substituted 
“pursuant to subsection (cl)” for “to pursuant 
subsection (c1)” in subsection (c2); and inserted 
the second sentence and made minor stylistic 
changes in subsection (d). See editor’s note for 
effective dates and applicability. 


2004. 
Effect of Amendments. — 
Session Laws 2004-186, ss. 17.2 and 19.1, 


§ 50B-3. Relief. 


(a) The court, including magistrates as authorized under G.S. 50B-2(c1), 
may grant any protective order to bring about a cessation of acts of domestic 
violence. The orders may: 

(1) Direct a party to refrain from such acts; 

(2) Grant to a party possession of the residence or household of the parties 
and exclude the other party from the residence or household; 

(3) Require a party to provide a spouse and his or her children suitable 
alternate housing; 

(4) Award temporary custody of minor children and establish temporary 
visitation rights pursuant to G.S. 50B-2 if the order is granted ex 
parte, and pursuant to subsection (al) of this section if the order is 
granted after notice or service of process; 

(5) Order the eviction of a party from the residence or household and 
assistance to the victim in returning to it; 

(6) Order either party to make payments for the support of a minor child 
as required by law; 

(7) Order either party to make payments for the support of a spouse as 
required by law; 

(8) Provide for possession of personal property of the parties; 

(9) Order a party to refrain from doing any or all of the following: 

a. Threatening, abusing, or following the other party, 
b. Harassing the other party, including by telephone, visiting the 
home or workplace, or other means, or 
c. Otherwise interfering with the other party; 
(10) Award attorney’s fees to either party; 
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(11) Prohibit a party from purchasing a firearm for a time fixed in the 
order; 

(12) Order any party the court finds is responsible for acts of domestic 
violence to attend and complete an abuser treatment program if the 
program is approved by the Domestic Violence Commission; and 

(13) Include any additional prohibitions or requirements the court deems 
necessary to protect any party or any minor child. 

(al) Upon the request of either party at a hearing after notice or service of 
process, the court shall consider and may award temporary custody of minor 
children and establish temporary visitation rights as follows: 

(1) In awarding custody or visitation rights, the court shall base its 
decision on the best interest of the minor child with particular 
consideration given to the safety of the minor child. 

(2) For purposes of determining custody and visitation issues, the court 
shall consider: 

a. Whether the minor child was exposed to a substantial risk of 
physical or emotional injury or sexual abuse. 

b. Whether the minor child was present during acts of domestic 
violence. 

c. Whether a weapon was used or threatened to be used during any 
act of domestic violence. 

d. Whether a party caused or attempted to cause serious bodily injury 
to the aggrieved party or the minor child. 

e. Whether a party placed the aggrieved party or the minor child in 
reasonable fear of imminent serious bodily injury. 

f. Whether a party caused an aggrieved party to engage involuntarily 
in sexual relations by force, threat, or duress. 

g. Whether there is a pattern of abuse against an aggrieved party or 
the minor child. 

h. Whether a party has abused or endangered the minor child during 
visitation. 

i. Whether a party has used visitation as an opportunity to abuse or 
harass the aggrieved party. 

j. Whether a party has improperly concealed or detained the minor 
child. 

k. Whether a party has otherwise acted in a manner that is not in the 
best interest of the minor child. 

(3) If the court awards custody, the court shall also consider whether 
visitation is in the best interest of the minor child. If ordering 
visitation, the court shall provide for the safety and. well-being of the 
minor child and the safety of the aggrieved party. The court may 
consider any of the following: 

a. Ordering an exchange of the minor child to occur in a protected 
setting or in the presence of an appropriate third party. 

b. Ordering visitation supervised by an appropriate third party, or at 
a supervised visitation center or other approved agency. 

. Ordering the noncustodial parent to attend and complete, to the 
satisfaction of the court, an abuser treatment program as a 
condition of visitation. 

d. Ordering either or both parents to abstain from possession or 
consumption of alcohol or controlled substances during the visi- 
tation or for 24 hours preceding an exchange of the minor child. 

e. Ordering the noncustodial parent to pay the costs of supervised 
visitation. 

Prohibiting overnight visitation. 

. Requiring a bond from the noncustodial parent for the return and 

safety of the minor child. 


i?) 


vq rh 
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h. Ordering an investigation or appointment of a guardian ad litem or 
attorney for the minor child. 

i. Imposing any other condition that is deemed necessary to provide 
for the safety and well-being of the minor child and the safety of 
the aggrieved party. 

If the court grants visitation, the order shall specify dates and times 
for the visitation to take place or other specific parameters or 
conditions that are appropriate. A person, supervised visitation cen- 
ter, or other agency may be approved to supervise visitation after 
appearing in court or filing an affidavit accepting that responsibility 
and acknowledging accountability to the court. 

(4) A temporary custody order entered pursuant to this Chapter shall be 
without prejudice and shall be for a fixed period of time not to exceed 
one year. Nothing in this section shall be construed to affect the right 
of the parties to a de novo hearing under Chapter 50 of the General 
Statutes. Any subsequent custody order entered under Chapter 50 of 
the General Statutes supersedes a temporary order issued pursuant 
to this Chapter. 

(b) Protective orders entered pursuant to this Chapter shall be for a fixed 
period of time not to exceed one year. The court may renew a protective order 
for a fixed period of time not to exceed one year, including an order that 
previously has been renewed, upon a motion by the aggrieved party filed before 
the expiration of the current order; provided, however, that a temporary award 
of custody entered as part of a protective order may not be renewed to extend 
a temporary award of custody beyond the maximum one-year period. The court 
may renew a protective order for good cause. The commission of an act as 
defined in G.S. 50B-1(a) by the defendant after entry of the current order is not 
required for an order to be renewed. Protective orders entered, including 
consent orders, shall not be mutual in nature except where both parties file a 
claim and the court makes detailed findings of fact indicating that both parties 
acted as aggressors, that neither party acted primarily in self-defense, and 
that the right of each party to due process is preserved. 

(c) Acopy of any order entered and filed under this Article shall be issued to 
each party. In addition, a copy of the order shall be issued promptly to and 
retained by the police department of the city of the victim’s residence. If the 
victim does not reside in a city or resides in a city with no police department, 
copies shall be issued promptly to and retained by the sheriff, and the county 
police department, if any, of the county in which the victim resides. 

(d) The sheriff of the county where a domestic violence order is entered shall 
provide for prompt entry of the order into the National Crime Information 
Center registry and shall provide for access of such orders to magistrates on a 
24-hour-a-day basis. Modifications, terminations, and dismissals of the order 
shall also be promptly entered. (1979, c. 561, s. 1; 1985, c. 463; 1994, Ex. Sess., 
Cia oe 1995).67527, ss 151995 (Reg. Sess:, 1996); ¢.591, s. 2;'c. 742; s.42.1.; 
1999-23, s. 1; 2000-125, s. 9; 2002-105, s. 2; 2002-126, s. 29A.6(b); 2003-107, s. 
2; 2004-186, ss. 17.3-17.5.) 


Effect of Amendments. — subdivision (a)(4); inserted subsection (al); and 
Session Laws 2004-186, ss. 17.3 through added the proviso at the end of the second 
17.5, effective October 1, 2004, and applicable sentence in subsection (b). 
to actions filed on or after that date, rewrote 


CASE NOTES 


Consent Decree Vacated. — Trial court's aconsent agreement is dependent upon finding 
authority to enter a protective order or approve’ that an act of domestic violence occurred and 
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that the order furthers the purpose of ceasing enter the consent decree, and the consent de- 
acts of domestic violence; since a trial court’s cree was vacated. Bryant v. Williams, 161 N.C. 
order approving a consent agreement provided App. 444, 588 S.E.2d 506, 2003 N.C. App. 
that the domestic violence claims were dis- LEXIS 2195 (2003). 

missed, the trial court did not have authority to 


§ 50B-3.1. Surrender and disposal of firearms; violations; 
exemptions. 


(a) Required Surrender of Firearms. — Upon issuance of an emergency or ex 
parte order pursuant to this Chapter, the court shall order the defendant to 
surrender to the sheriff all firearms, machine guns, ammunition, permits to 
purchase firearms, and permits to carry concealed firearms that are in the 
care, custody, possession, ownership, or control of the defendant if the court 
finds any of the following factors: 

(1) The use or threatened use of a deadly weapon by the defendant or a 
pattern of prior conduct involving the use or threatened use of 
violence with a firearm against persons. 

(2) Threats to seriously injure or kill the aggrieved party or minor child by 
the defendant. 

(3) Threats to commit suicide by the defendant. 

(4) Serious injuries inflicted upon the aggrieved party or minor child by 
the defendant. 

(b) Ex Parte or Emergency Hearing. — The court shall inquire of the 
plaintiff, at the ex parte or emergency hearing, the presence of, ownership of, 
or otherwise access to firearms by the defendant, as well as ammunition, 
permits to purchase firearms, and permits to carry concealed firearms, and 
include, whenever possible, identifying information regarding the description, 
number, and location of firearms, ammunition, and permits in the order. 

(c) Ten-Day Hearing. — The court, at the 10-day hearing, shall inquire of 
the defendant the presence of, ownership of, or otherwise access to firearms by 
the defendant, as well as ammunition, permits to purchase firearms, and 
permits to carry concealed firearms, and include, whenever possible, identify- 
ing information regarding the description, number, and location of firearms, 
ammunition, and permits in the order. 

(d) Surrender. — Upon service of the order, the defendant shall immediately 
surrender to the sheriff possession of all firearms, machine guns, ammunition, 
permits to purchase firearms, and permits to carry concealed firearms that are 
in the care, custody, possession, ownership, or control of the defendant. In the 
event that weapons cannot be surrendered at the time the order is served, the 
defendant shall surrender the firearms, ammunitions, and permits to the 
sheriff within 24 hours of service at a time and place specified by the sheriff. 
The sheriff shall store the firearms or contract with a licensed firearms dealer 
to provide storage. 

(1) If the court orders the defendant to surrender firearms, ammunition, 
and permits, the court shall inform the plaintiff and the defendant of 
the terms of the protective order and include these terms on the face 
of the order, including that the defendant is prohibited from owning, 
possessing, purchasing, or receiving or attempting to own, possess, 
purchase, or receive a firearm for so long as the protective order or any 
successive protective order is in effect. The terms of the order shall 
include instructions as to how the defendant may request retrieval of 
any firearms, ammunition, and permits surrendered to the sheriff 
when the protective order is no longer in effect. The terms shall also 
include notice of the penalty for violation of G.S. 14-269.8. 

(2) The sheriff may charge the defendant a reasonable fee for the storage 
of any firearms and ammunition taken pursuant to a protective order. 
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The fees are payable to the sheriff. The sheriff shall transmit the 
proceeds of these fees to the county finance officer. The fees shall be 
used by the sheriff to pay the costs of administering this section and 
for other law enforcement purposes. The county shall expend the 
restricted funds for these purposes only. The sheriff shall not release 
firearms, ammunition, or permits without a court order granting the 
release. The defendant must remit all fees owed prior to the autho- 
rized return of any firearms, ammunition, or permits. The sheriff 
shall not incur any civil or criminal liability for alleged damage or 
deterioration due to storage or transportation of any firearms or 
ammunition held pursuant to this section. 

(e) Retrieval. — If the court does not enter a protective order when the ex 
parte or emergency order expires, the defendant may retrieve any weapons 
surrendered to the sheriff unless the court finds that the defendant is 
precluded from owning or possessing a firearm pursuant to State or federal 
law. 

(f) Motion for Return. — The defendant may request the return of any 
firearms, ammunition, or permits surrendered by filing a motion with the court 
at the expiration of the current order and not later than 90 days after the 
expiration of the current order. Upon receipt of the motion, the court shall 
schedule a hearing and provide written notice to the plaintiff who shall have 
the right to appear and be heard and to the sheriff who has control of the 
firearms, ammunition, or permits. The court shall determine whether the 
defendant is subject to any State or federal law or court order that precludes 
the defendant from owning or possessing a firearm. The inquiry shall include: 

(1) Whether the protective order has been renewed; 
(2) Whether the defendant is subject to any other protective orders; or 
(3) Whether the defendant is disqualified from owning or possessing a 
firearm pursuant to 18 U.S.C. § 922 or any State law. 
The court shall deny the return of firearms, ammunition, or permits if the 
court finds that the defendant is precluded from owning or possessing a 
firearm pursuant to State or federal law. 

(g) Motion for Return by Third-Party Owner. — A third-party owner of 
firearms, ammunition, or permits who is otherwise eligible to possess such 
items may file a motion requesting the return to said third party of any such 
items in the possession of the sheriff seized as a result of the entry of a 
domestic violence protective order. The motion must be filed not later than 30 
days after the seizure of the items by the sheriff. Upon receipt of the third 
party’s motion, the court shall schedule a hearing and provide written notice to 
all parties and the sheriff. The court shall order return of the items to the third 
party unless the court determines that the third party is disqualified from 
owning or possessing said items pursuant to State or federal law. If the court 
denies the return of said items to the third party, the items shall be disposed 
of by the sheriff as provided in subsection (h) of this section. 

(h) Disposal of Firearms. — If the defendant does not file a motion 
requesting the return of any firearms, ammunition, or permits surrendered 
within the time period prescribed by this section, if the court determines that 
the defendant is precluded from regaining possession of any firearms, ammu- 
nition, or permits surrendered, or if the defendant or third-party owner fails to 
remit all fees owed for the storage of the firearms or ammunition within 30 
days of the entry of the order granting the return of the firearms, ammunition, 
or permits, the sheriff who has control of the firearms, ammunition, or permits 
shall give notice to the defendant, and the sheriff shall apply to the court for an 
order of disposition of the firearms, ammunition, or permits. The judge, after 
a hearing, may order the disposition of the firearms, ammunition, or permits 
in one or more of the ways authorized by law, including subdivision (4), (4a), 
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(5), or (6) of G.S. 14-269.1. If a sale by the sheriff does occur, any proceeds from 
the sale after deducting any costs associated with the sale, and in accordance 
with all applicable State and federal law, shall be provided to the defendant, if 
requested by the defendant by motion made before the hearing or at the 
hearing and if ordered by the judge. 

(i) It is unlawful for any person subject to a protective order prohibiting the 
possession or purchase of firearms to: 

(1) Fail to surrender all firearms, ammunition, permits to purchase 
firearms, and permits to carry concealed firearms to the sheriff as 
ordered by the court; 

(2) Fail to disclose all information pertaining to the possession of fire- 
arms, ammunition, and permits to purchase and permits to carry 
concealed firearms as requested by the court; or 

(3) Provide false information to the court pertaining to any of these items. 

(j) Violations. — In accordance with G.S. 14-269.8, it is unlawful for any 
person to own, possess, purchase, or receive or attempt to own, possess, 
purchase, or receive a firearm, as defined in G.S. 14-409.39(2), machine gun, 
ammunition, or permits to purchase or carry concealed firearms if ordered by 
the court for so long as that protective order or any successive protective order 
entered against that person pursuant to this Chapter is in effect. Any 
defendant violating the provisions of this section shall be guilty of a Class H 
felony. 

(k) Official Use Exemption. — This section shall not prohibit law enforce- 
ment officers and members of any branch of the United States armed forces, 
not otherwise prohibited under federal law, from possessing or using firearms 
for official use only. 

(1) Nothing in this section is intended to limit the discretion of the court in 
granting additional relief as provided in other sections of this Chapter. 
(2003-410, s. 1; 2004-203, s. 34(a).) 


Effect of Amendments. — Session Laws that date, inserted “law, including” preceding 
2004-203, s. 34(a), effective December 1, 2004, “subdivision (4), (4a)” in subsection (h). 
and applicable to offenses committed on or after 


§ 50B-5.5. Employment discrimination unlawful. 


(a) No employer shall discharge, demote, deny a promotion, or discipline an 
employee because the employee took reasonable time off from work to obtain or 
attempt to obtain relief under this Chapter. An employee who is absent from 
the workplace shall follow the employer’s usual time-off policy or procedure, 
including advance notice to the employer, when required by the employer’s 
usual procedures, unless an emergency prevents the employee from doing so. 
An employer may require documentation of any emergency that prevented the 
employee from complying in advance with the employer’s usual time-off policy 
or procedure, or any other information available to the employee which 
supports the employee’s reason for being absent from the workplace. 

(b) The Commissioner of Labor shall enforce the provisions of this section 
according to Article 21 of Chapter 95 of the General Statutes, including the 
rules and regulations issued pursuant to the Article. (2004-186, s. 18.1.) 


Editor’s Note. — Session Laws 2004-186, s. 2004, and applicable to actions filed on or after 
18.3, made this section effective October 1, that date. 


574 


§50C-1 


Sec. 


CIVIL NO-CONTACT ORDERS. §50C-1 


Chapter 50C. 
Civil No-Contact Orders. 


Sec. 


50C-1. Definitions. 50C-7. Permanent civil no-contact order. 
50C-2. Commencement of action; filing fees not 50C-8. Duration; extension of orders. 


permitted; assistance. 50C-9. Notice of orders. 


50C-3. Process for action for no-contact order. BOCo Oe aViclation: 


50C-4. Hearsay exception. 
50C-5. Civil no-contact order; remedy. 


50C-11. Remedies not exclusive. 


50C-6. Temporary civil no-contact order; court 


holidays and evenings. 


§ 50C-1. Definitions. 


The following definitions apply in this Chapter: 
(1) Abuse. — To physically or mentally harm, harass, intimidate, or 


interfere with the personal liberty of another. 


(2) Civil no-contact order. — An order granted under this Chapter, which 


includes a remedy authorized by G.S. 50C-5. 


(3) Nonconsensual. — A lack of freely given consent. 
(4) Sexual conduct. — Any intentional or knowing touching, fondling, or 


sexual penetration by a person, either directly or through clothing, of 
the sexual organs, anus, or breast of another, whether an adult or a 
minor, for the purpose of sexual gratification or arousal. For purposes 
of this subdivision, the term shall include the transfer or transmission 
of semen. 


(5) Repealed by Session Laws 2004-199, s. 50, effective August 17, 2004. 
(6) Stalking. — Following on more than one occasion or otherwise 


harassing, as defined in G.S. 14-277.3(c), another person without legal 

purpose with the intent to do any of the following: 

a. Place the person in reasonable fear either for the person’s safety or 
the safety of the person’s immediate family or close personal 
associates. 

b. Cause that person to suffer substantial emotional distress by 
placing that person in fear of death, bodily injury, or continued 
harassment and that in fact causes that person substantial 
emotional distress. 


(7) Unlawful conduct. — The commission of one or more of the following 


acts upon a person, but does not include acts of self-defense or defense 

of others: 

a. Nonconsensual sexual conduct, including single incidences of 
nonconsensual sexual conduct. 


b. Stalking. 


(8) Victim. — A person against whom an act of unlawful conduct has been 


committed by another person not involved in a personal relationship 
with the person as defined in G.S. 50B-1(b). (2004-194, s. 1; 2004-199, 
s. 50.) 


Editor’s Note. — Session Laws 2004-194,s. House Bill 951, 2003 Regular Session [2004- 


2, made this chapter effective December 1, 
2004, and applicable to actions that give rise to 
civil no-contact orders issued under this act on 
or after that date. 

Session Laws 2004-199, s. 50, provides: “If 


194], becomes law, then G.S. 50C-1(5) as en- 
acted by Section 1 of House Bill 951, 20038 
Regular Session [2004-194] is repealed.” G.S. 
50C-1(5) is set out above as repealed. 
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§ 50C-2. Commencement of action; filing fees not permit- 
ted; assistance. 


(a) An action is commenced under this Chapter by filing a verified complaint 
for a civil no-contact order in district court or by filing a motion in any existing 
civil action, by any of the following: 

(1) A person who is a victim of unlawful conduct that occurs in this State. 

(2) Acompetent adult whe resides in this State on behalf of a minor child 
or an incompetent adult who is a victim of unlawful conduct that 
occurs in this State. 

(b) No court costs shall be assessed for the filing or service of the complaint, 
or the service of any orders. 

(c) An action commenced under this Chapter may be filed in any county 
permitted under G.S. 1-82 or where the unlawful conduct took place. 

(d) Ifthe victim states that disclosure of the victim’s address would place the 
victim or any member of the victim’s family or household at risk for further 
unlawful conduct, the victim’s address may be omitted from all documents filed 
with the court. If the victim has not disclosed an address under this subsection, 
the victim shall designate an alternative address to receive notice of any 
motions or pleadings from the opposing party. (2004-194, s. 1.) 


§ 50C-3. Process for action for no-contact order. 


(a) Any action for a civil no-contact order requires that a separate summons 
be issued and served. The summons issued pursuant to this Chapter shall 
require the respondent to answer within 10 days of the date of service. 
Attachments to the summons shall include the complaint for the civil no- 
contact order, and any temporary civil no-contact order that has been issued 
and the notice of hearing on the temporary civil no-contact order. 

(b) Service of the summons and attachments shall be by the sheriff by 
personal delivery in accordance with Rule 4 of the Rules of Civil Procedure, 
and if the respondent cannot with due diligence be served by the sheriff by 
personal delivery, the respondent may be served by publication by the 
complainant in accordance with Rule 4(j1) of the Rules of Civil Procedure. 

(c) The court may enter a civil no-contact order by default for the remedy 
sought in the complaint if the respondent has been served in accordance with 
this section and fails to answer as directed, or fails to appear on any 
subsequent appearance or hearing date agreed to by the parties or set by the 
court. (2004-194, s. 1.) 


§ 50C-4. Hearsay exception. 


In proceedings for an order or prosecutions for violation of an order under 
this Chapter, the prior sexual activity or the reputation of the victim is 
inadmissible except when it would be admissible in a criminal prosecution 
under G.S. 8C, Rule 412. (2004-194, s. 1.) 


$ 50C-5. Civil no-contact order; remedy. 


(a) Upon a finding that the victim has suffered unlawful conduct committed 
by the respondent, the court may issue temporary or permanent civil no- 
contact orders as authorized in this Chapter. In determining whether or not to 
ce a civil no-contact order, the court shall not require physical injury to the 
victim. 
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(b) The court may grant one or more of the following forms of relief in its 
orders under this Chapter: 

(1) Order the respondent not to visit, assault, molest, or otherwise 
interfere with the victim. 

(2) Order the respondent to cease stalking the victim, including at the 
victim’s workplace. 

(3) Order the respondent to cease harassment of the victim. 

(4) Order the respondent not to abuse or injure the victim. 

(5) Order the respondent not to contact the victim by telephone, written 
communication, or electronic means. 

(6) Order the respondent to refrain from entering or remaining present at 
the victim’s residence, school, place of employment, or other specified 
places at times when the victim is present. 

(7) Order other relief deemed necessary and appropriate by the court. 

(c) A civil no-contact order shall include the following notice, printed in 
conspicuous type: “A knowing violation of a civil no-contact order shall be 
punishable as contempt of court which may result in a fine or imprisonment.” 
(2004-194, s. 1.) 


§ 50C-6. Temporary civil no-contact order; court holidays 
and evenings. 


(a) A temporary civil no-contact order may be granted ex parte, without 
evidence of service of process or notice, only if both of the following are shown: 
(1) It clearly appears from specific facts shown by a verified complaint or 
affidavit that immediate injury, loss, or damage will result to the 
victim before the respondent can be heard in opposition. 
(2) Either one of the following: 

a. The complainant certifies to the court in writing the efforts, if any, 
that have been made to give the notice and the reasons support- 
ing the claim that notice should not be required. 

b. The complainant certified to the court that there is good cause to 
grant the remedy because the harm that the remedy is intended 
to prevent would likely occur if the respondent were given any 
prior notice of the complainant’s efforts to obtain judicial relief. 

(b) Every temporary civil no-contact order granted without notice shall: 

(1) Be endorsed with the date and hour of issuance. 

(2) Be filed immediately in the clerk’s office and entered of record. 

(3) Define the injury, state why it is irreparable and why the order was 
granted without notice. 

(4) Expire by its terms within such time after entry, not to exceed 10 days. 

(5) Give notice of the date of hearing on the temporary order as provided 
in G.S. 50C-8(a). 

(c) Ifthe respondent appears in court for a hearing on a temporary order, the 
respondent may elect to file a general appearance and testify. Any resulting 
order may be a temporary order, governed by this section. Notwithstanding the 
requirements of this section, if all requirements of G.S. 50C-7 have been met, 
the court may issue a permanent order. 

(d) When the court is not in session, the complainant may file for a 
temporary order before any judge or magistrate designated to grant relief 
under this Chapter. If the judge or magistrate finds that there is an immediate 
and present danger of harm to the victim and that the requirements of 
subsection (a) of this section have been met, the judge or magistrate may issue 
a temporary civil no-contact order. The chief district court judge may designate 
for each county at least one judge or magistrate to be reasonably available to 
issue temporary civil no-contact orders when the court is not in session. 
(2004-194, s. 1.) 
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§ 50C-7. Permanent civil no-contact order. 


Upon a finding that the victim has suffered unlawful conduct committed by 
the respondent, a permanent civil no-contact order may issue if the court 
additionally finds that process was properly served on the respondent, the 
respondent has answered the complaint and notice of hearing was given, or the 
respondent is in default. No permanent civil no-contact order shall be issued 
without notice to the respondent. (2004-194, s. 1.) 


§ 50C-8. Duration; extension of orders. 


(a) Atemporary civil no-contact order shall be effective for not more than 10 
days as the court fixes, unless within the time so fixed the temporary civil 
no-contact order, for good cause shown, is extended for a like period or a longer 
period if the respondent consents. The reasons for the extension shall be stated 
in the temporary order. In case a temporary civil no-contact order is granted 
without notice and a motion for a permanent civil no-contact order is made, it 
shall be set down for hearing at the earliest possible time and takes precedence 
over all matters except older matters of the same character. When the motion 
for a permanent civil no-contact order comes on for hearing, the complainant 
may proceed with a motion for a permanent civil no-contact order, and, if the 
complainant fails to do so, the judge shall dissolve the temporary civil 
no-contact order. On two days’ notice to the complainant or on such shorter 
notice to that party as the judge may prescribe, the respondent may appear 
and move its dissolution or modification. In that event the judge shall proceed 
to hear and determine such motion as expeditiously as the ends of justice 
require. 

(b) A permanent civil no-contact order shall be effective for a fixed period of 
time not to exceed one year. 

(c) Any order may be extended one or more times, as required, provided that 
the requirements of G.S. 50C-6 or G.S. 50C-7, as appropriate, are satisfied. The 
court may renew an order, including an order that previously has been 
renewed, upon a motion by the complainant filed before the expiration of the 
current order. The court may renew the order for good cause. The commission 
of an act of unlawful conduct by the respondent after entry of the current order 
is not required for an order to be renewed. If the motion for extension is 
uncontested and the complainant seeks no modification of the order, the order 
may be extended if the complainant’s motion or affidavit states that there has 
been no material change in relevant circumstances since entry of the order and 
states the reason for the requested extension. Extensions may be granted only 
in open court and not under the provisions of G.S. 50D-6(c). 

(d) Any civil no-contact order expiring on a day the court is not open for 
sii shall expire at the close of the next court business day. (2004-194, s. 


§ 50C-9. Notice of orders. 


(a) The clerk of court shall deliver on the same day that a civil no-contact 
order is issued, a certified copy of that order to the sheriff. 

(b) Unless the respondent was present in court when the order was issued, 
the sheriff shall serve the order on the respondent and file proof of service in 
the manner provided for service of process in civil proceedings. If the summons 
has not yet been served upon the respondent, it shall be served with the order. 

(c) A copy of the order shall be issued promptly to and retained by the police 
department of the municipality of the victim’s residence. If the victim’s 
residence is not located in a municipality or in a municipality with no police 
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department, copies shall be issued promptly to and retained by the sheriff and 
the county police department, if any, of the county in which the victim’s 
residence is located. 

(d) Any order extending, modifying, or revoking any civil no-contact order 
shall be promptly delivered to the sheriff by the clerk and served by the sheriff 
in accordance with the provisions of this section. (2004-194, s. 1.) 


§ 50C-10. Violation. 


A knowing violation of an order entered pursuant to this Chapter is 
punishable as contempt of court. (2004-194, s. 1.) 


§ 50C-11. Remedies not exclusive. 


The remedies provided by this Chapter are not exclusive but are additional 
to other remedies provided under law. (2004-194, s. 1.) 
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Chapter 52. 


Powers and Liabilities of Married Persons. 


§ 52-10. Contracts between husband and wife generally; 
releases. 


Legal Periodicals. — Clauses for North Carolina Lawyers,” see 81 
For article, “The Regulation of Contractual N.C.L. Rev. 2239 (2003). 
Change: A Guide to No Oral Modification 


§ 52-10.1. Separation agreements. 


Legal Periodicals. — For article, “The Regulation of Contractual 
For case note, “Nunn vy. Allen, Living Sepa- Change: A Guide to No Oral Modification 
rate and Apart in North Carolina, Separation Clauses for North Carolina Lawyers,” see 81 
Agreements, Sex, the Meaning of Unmarried, N.C.L. Rev. 2239 (2003). 
and Liability of Third Parties,” 25 N.C. Cent. 
L.J. 242 (2003). 
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Chapter 52B. 


Uniform Premarital Agreement Act. 


§ 52B-6. Amendment, revocation. 


Legal Periodicals. — For article, “The Reg- Oral Modification Clauses for North Carolina 
ulation of Contractual Change: A Guide to No Lawyers,” see 81 N.C.L. Rev. 2239 (2003). 
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Chapter 52C. 
Uniform Interstate Family Support Act. 


ARTICLE 2. 


Jurisdiction. 


Part 1. Extended Personal Jurisdiction. 


§ 52C-2-201. Bases for jurisdiction over nonresident. 


CASE NOTES 


Jurisdiction over Parties. — 

California manufacturer’s motion to dismiss 
third-party claims that the manufacturer had 
negligently packed and loaded a machine for 
shipment to a North Carolina buyer was de- 
nied; personal jurisdiction existed over the 
manufacturer because, inter alia, the manufac- 
turer had solicited the buyer’s business, the 


claims would not have arisen absent the man- 
ufacturer’s contacts with North Carolina, and 
exercise of personal jurisdiction was constitu- 
tionally reasonable given the manufacturer’s 
significant business relationship with North 
Carolina. Cree, Inc. v. Exel N. Am. Logistics, 
Inc., — F. Supp. 2d —, 2004 U.S. Dist. LEXIS 
1726 (M.D.N.C. Feb. 6, 2004). 
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Chapter 53. 
Banks. 


Article 6. 


Powers and Duties. 


Sec. 
53-48. Limitation of loans. 
53-67. Banks controlled by boards of directors. 


Article 8. 


Commissioner of Banks and State 
Banking Commission. 


53-99. Official records. 
53-115. State Banking Commission to adopt 
rules. 


Article 14. 
Banks Acting in a Fiduciary Capacity. 
53-160. License to do business. 


Article 16A. 
Money Transmitters Act. 


Sec. 
53-208.12. Quarterly reports. 


Article 19A. 
Mortgage Lending Act. 


53-243 .02. 
53-243.05. 


License required; licensee records. 

Qualifications for licensure; issu- 
ance. 

License renewal; termination. 

Prohibited activities. 

Disciplinary authority. 

Criminal history record checks. 


Article 21. 
Reverse Mortgages. 


53-257. Definitions. 
53-258. Authority and procedures governing 
reverse mortgage loans. 


53-243.06. 
53-243.11. 
53-243.12. 
53-243.16. 


ARTICLE 1. 


Definitions. 


§ 53-1. “Bank,” “surplus,” “undivided profits,” and other 


words defined. 


Editor’s Note. — 

Session Laws 2004-171, s. 17, provides: “The 
Legislative Research Commission shall under- 
take a comprehensive study of those laws, in- 
cluding Chapters 53, 54B, and 54C of the Gen- 
eral Statutes, which affect the establishment 
and operation of banks in North Carolina and 
shall make recommendations to the 2005 Gen- 
eral Assembly, prior to the convening of the 
2006 Regular Session as to which laws (i) are 
obsolete, unnecessary, or duplicative, (ii) are 
unnecessarily inconsistent in the treatment of 
banks, savings and loan associations, and say- 
ings banks, and (iii) unnecessarily restrict, im- 


pede, or prohibit activities of banks, savings 
and loan associations, and savings banks or the 
ability of the Commissioner of Banks to regu- 
late banks and savings institutions in an effec- 
tive, efficient, and equitable manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
hey 


ARTICLE 6. 
Powers and Duties. 


§ 53-48. Limitation of loans. 


(a) The total loans and extensions of credit, both direct and indirect, by a 
bank to a person, other than a municipal corporation for money borrowed, 
including in the liabilities of a firm the liabilities of the several members 
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thereof, outstanding at one time and not fully secured, as determined in a 
manner consistent with subsection (b) of this section, by collateral having a 
market value at least equal to the amount of the loan or extension of credit 
shall not exceed the greater of fifteen percent (15%) of the unimpaired capital 
fund of the bank or the percentage permitted for national banks in this State 
by statute or regulation of the Comptroller of the Currency. 

(b) The total loans and extensions of credit, both direct and indirect, by a 
bank to a person outstanding at one time and fully secured by readily 
marketable collateral having a market value, as determined by reliable and 
continuously available price quotations, at least equal to the amount of the 
loan or extension of credit outstanding shall not exceed the greater of ten 
percent (10%) of the unimpaired capital fund of the bank or the percentage 
permitted for national banks by statute or regulation of the Comptroller of the 
Currency. This limitation shall be separate from and in addition to the 
limitation contained in subsection (a) of this section. 

(c) The discount of bills of exchange drawn in good faith against actual 
existing values, the discount of solvent trade acceptances or other solvent 
commercial or business paper actually owned by the person negotiating the 
same, loans or extensions of credit secured by a segregated deposit account in 
the lending bank, the purchase of bankers acceptances of the kind described in 
section 13 of the Federal Reserve Act and issued by other banks, and the 
purchase of any notes and the making of any loans, secured by not less than a 
like face amount of bonds of the United States, or an agency of the United 
States, or other obligations guaranteed by the United States Government, or 
State of North Carolina or certificates of indebtedness of the United States, or 
agency thereof, or other obligations guaranteed by the United States Govern- 
ment, shall not be considered as money borrowed within the meaning of this 
section: Provided, however, that the limitations of this section shall not apply 
to loans or obligations to the extent that they are secured or covered by 
guarantees or by commitments or agreements to take over or purchase the 
same, made by any federal reserve bank or by the United States or any 
department, board, bureau, commission or establishment of the United States, 
including any corporation wholly owned directly or indirectly by the United 
States. 

(d) For purposes of this section, the term “person” shall be deemed to include 
an individual, or a corporation, partnership, trust, association, joint venture, 
pool, syndicate, sole proprietorship, unincorporated organization or any other 
form of entity not specifically listed herein. Loans or extensions of credit to one 
person include loans made to other persons when the proceeds of the loans or 
extensions of credit are to be used for the direct benefit of the first person or the 
persons are engaged in a common enterprise. The Commissioner of Banks 
shall monitor the lending activities of banks under this section for undue credit 
concentrations and inadequate risk diversification which could adversely affect 
the safety and soundness of such banks. (1921, c. 4, s. 29; 1923, Ce 146 eer: 
C.S., 8. 220(d); 1925, c. 119, s. 1; 1927, c. 47, s. 7; 1937, c. 419; 1943, c. 204: 1945, 
C. 127.8, 1 1967, -c.. 789) 6,9; 1979, 0.483. 3.6) 1983.c. 214, s. 4; 2004-171, s. 
Ib 


Editor’s Note. — Session Laws 2004-171, s. 
17, provides: “The Legislative Research Com- 
mission shall undertake a comprehensive study 
of those laws, including Chapters 53, 54B, and 
54C of the General Statutes, which affect the 
establishment and operation of banks in North 
Carolina and shall make recommendations to 
the 2005 General Assembly, prior to the conven- 


ing of the 2006 Regular Session as to which 
laws (i) are obsolete, unnecessary, or duplica- 
tive, (ii) are unnecessarily inconsistent in the 
treatment of banks, savings and loan associa- 
tions, and savings banks, and (iii) unnecessar- 
ily restrict, impede, or prohibit activities of 
banks, savings and loan associations, and sav- 
ings banks or the ability of the Commissioner of 
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Banks to regulate banks and savings institu- 
tions in an effective, efficient, and equitable 
manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
ee 

Effect of Amendments. — Session Laws 
2004-171, s. 1, effective October 1, 2004, and 
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applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
in subsection (a), inserted “the greater of” pre- 
ceding “fifteen percent,” and added “or the per- 
centage permitted for national banks in this 
State by statute or regulation of the Comptrol- 
ler of the Currency” at the end; in subsection 
(b), substituted “loan or extension of credit” for 
“funds,” inserted “the greater of” preceding “ten 
percent,” added “or the percentage permitted 
for national banks by statute or regulation of 
the Comptroller of the Currency,” and substi- 
tuted “of this section” for “above.” 


§ 53-67. Banks controlled by boards of directors. 


The corporate powers, business, and property of banks doing business under 
this Chapter shall be exercised, conducted, and controlled by its board of 
directors, which shall meet at least quarterly. Such board shall consist of not 
less than five directors, to be chosen by the stockholders, and shall hold office 
for the term for which they are elected, and until their successors are elected 
and qualified. The annual meeting of stockholders for the election of directors 
shall be held at such time as may be designated by the charter or the bylaws 
of the bank but shall be held not later than June 30 each year; provided, 
however, that any bank which has been open for business for fewer than 12 
months as of June 30 of the current year shall hold its first annual meeting by 
not later than June 30 of the following year. In addition to the foregoing powers 
relating to the fixing of the number and the election of directors, the 
stockholders of a bank, at any stockholders’ meeting, special or annual, may 
authorize not more than two additional directorships which may be left 
unfilled and to be filled in the discretion of the directors of the institution 
during the interval between such stockholders’ meetings. Aside from the 
specific provisions of this section, the number, election, term and classification 
of the directors of banks doing business under this Chapter shall be governed 
by the provisions of the North Carolina Business Corporation Act. (1921, c. 4, 
Ga oe 20w); 1925, c. 170; 1965, c. 188; 1967,.c. 789, s. 12; 1983, c. 24, 
SS21,.27 1989; c. 187, s. 8; 1989 (Reg. Sess., 1990), c. 1024, s. 3; 2004-171, s. 2.) 


Editor’s Note. — Session Laws 2004-171, s. 
17, provides: “The Legislative Research Com- 
mission shall undertake a comprehensive study 
of those laws, including Chapters 53, 54B, and 
54C of the General Statutes, which affect the 
establishment and operation of banks in North 
Carolina and shall make recommendations to 
the 2005 General Assembly, prior to the conven- 
ing of the 2006 Regular Session as to which 
laws (i) are obsolete, unnecessary, or duplica- 
tive, (ii) are unnecessarily inconsistent in the 
treatment of banks, savings and loan associa- 
tions, and savings banks, and (ii1) unnecessar- 
ily restrict, impede, or prohibit activities of 
banks, savings and loan associations, and sav- 
ings banks or the ability of the Commissioner of 
Banks to regulate banks and savings institu- 
tions in an effective, efficient, and equitable 
manner. 


“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
Licks 

Effect of Amendments. — Session Laws 
2004-171, s. 2, effective October 1, 2004, and 
applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
substituted “June 30 each year; provided, how- 
ever, that any bank which has been open for 
business for fewer than 12 months as of June 
30 of the current year shall hold its first annual 
meeting by not later than June 30 of the follow- 
ing year” for “the thirtieth day of June in each 
year.” 
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ARTICLE 8. 


Commissioner of Banks and State Banking Commission. 


§ 53-99. Official records. 


(a) The Commissioner of Banks shall keep a record in his office of his official 
acts, rulings, and transactions which, except as hereinafter provided, shall be 
open to inspection, examination and copying by any person. 

(b) Notwithstanding any laws to the contrary, the following records of the 
Commissioner of Banks shall be confidential and shall not be disclosed or be 
subject to public inspection: 

(1) Records compiled during or in connection with an examination, audit 
or investigation of any bank, banking office, bank holding company or 
its nonbank subsidiary, or trust department which operates or has 
applied to operate under the provisions of this Chapter; 

(2) Records containing information compiled in preparation or anticipa- 
tion of litigation, examination, audit or investigation; 

(3) Records containing the names of any borrowers from a bank or 
revealing the collateral given by any such borrower: Provided, how- 
ever, that every report of insider transactions made by a bank which 
report is required to be filed with the appropriate State or federal 
regulatory agency by either State or federal statute or regulation shall 
be filed with the Commissioner of Banks in a form prescribed by him 
and shall be open to inspection, examination and copying by any 
person; 

(4) Records prepared during or as a result of an examination, audit or 
investigation of any bank, bank affiliate, bank holding company or its 
nonbank subsidiary, data service center or banking practice by an 
agency of the United States, or jointly by such agency and the 
Commissioner of Banks, if such records would be confidential under 
federal law or regulation; 

(4a) Records prepared during or as a result of an examination, audit or 
investigation of any bank, bank affiliate, bank holding company or its 
nonbank subsidiary, data service center or banking practice by a 
regulatory agency of jurisdiction of the region defined in G.S. 53- 
210(11) if these records would be confidential under that jurisdiction’s 
law or regulation; 

(5) Records of information and reports submitted by banks to federal 
regulatory agencies, if such records would be confidential under 
federal law or regulation; 

(6) Records of complaints from the public received by the banking depart- 
ment and concerning banks under its supervision if such complaints 
would or could result in an investigation; 

(7) Records of examinations and investigations of consumer finance 
licensees; 

(7a) Records of examinations and investigations of licensees under the 
Money Transmitters Act, Article 16A of this Chapter; 

(7b) Records of applications, examinations, and investigations of appli- 
cants, licensees, and exempt persons under the Mortgage Lending 
Act, Article 19A of this Chapter; 

(7c) Records of applications and investigations of registrants under the 
Refund Anticipation Loan Act, Article 20 of this Chapter; 

(8) Records of pre-need burial contracts maintained pursuant to Article 
13B of Chapter 90 of the General Statutes including investigations of 
such contracts and related credit inquiries; 
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(9) Any letters, reports, memoranda, recordings, charts, or other docu- 
ments which would disclose any information set forth in any of the 
confidential records referred to in subdivisions (1) through (8). 

(c) Notwithstanding the provisions of subsection (b), the Commissioner of 
Banks may, by written agreement with any state or federal regulatory agency, 
share with that agency any confidential information set out in subsection (b) on 
the condition that the information shared shall be treated as confidential 
under the applicable laws and regulations governing the recipient agency. 

(d) Nothing in this section of the law shall prohibit a bank, upon approval of 
the Commissioner of Banks, from disclosing to an insurance carrier, for the 
purpose of obtaining insurance coverage required by Chapter 53 of the General 
Statutes, the bank’s regulatory rating prepared by the Commissioner’s office. 
Provided however, the insurance underwriter must agree in writing to main- 
tain the confidentiality of such information and to not disclose the same in any 
manner whatsoever. (1931, c. 243, s. 10; 1977, 2nd Sess., c. 1181, s. 2; 1979, c. 
Z00,,5.i15 1939, c..9,s. 1; 1989 (Reg. Sess., 1990), c. 881, s. 3; 1995, c. 129, s. 21; 


2001-393, s. 3; 2001-443, s. 3; 2004-171, s. 3.) 


Editor’s Note. — Session Laws 2004-171, s. 
17, provides: “The Legislative Research Com- 
mission shall undertake a comprehensive study 
of those laws, including Chapters 53, 54B, and 
54C of the General Statutes, which affect the 
establishment and operation of banks in North 
Carolina and shall make recommendations to 
the 2005 General Assembly, prior to the conven- 
ing of the 2006 Regular Session as to which 
laws (i) are obsolete, unnecessary, or duplica- 
tive, (i1) are unnecessarily inconsistent in the 
treatment of banks, savings and loan associa- 
tions, and savings banks, and (iii) unnecessar- 
ily restrict, impede, or prohibit activities of 
banks, savings and loan associations, and sav- 
ings banks or the ability of the Commissioner of 
Banks to regulate banks and savings institu- 
tions in an effective, efficient, and equitable 
manner. 


“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
lic.” 

Effect of Amendments. — 

Session Laws 2004-171, s. 3, effective Octo- 
ber 1, 2004, and applicable to acts occurring 
and transactions or agreements entered into on 
or after that date, in subdivision (b)(7b), in- 
serted “applications,” following “Record of,” 
added a comma after “examinations,” and sub- 
stituted “applicants, licensees, and exempt per- 
sons” for “registrants.” 


§ 53-115. State Banking Commission to adopt rules. 


(a) The State Banking Commission is hereby authorized, empowered and 
directed to make all necessary rules with respect to the establishment, 
operation, conduct, and termination of any and all activities and businesses 
that are subject to licensing, regulation, supervision, or examination by the 
Commissioner of Banks under this Chapter. 

(b) The rule-making authority conferred on the State Banking Commission 
by this section shall be in addition to and not in derogation of any specific 
rule-making authority by any other provision of this Chapter. (1933, c. 120, s. 


Be cy, Ss. 2; 19719, C Ades. Lb) 2004-1 7s 4) 


Editor’s Note. — Session Laws 2004-171, s. 
17, provides: “The Legislative Research Com- 
mission shall undertake a comprehensive study 
of those laws, including Chapters 53, 54B, and 
54C of the General Statutes, which affect the 
establishment and operation of banks in North 
Carolina and shall make recommendations to 
the 2005 General Assembly, prior to the conven- 


ing of the 2006 Regular Session as to which 
laws (i) are obsolete, unnecessary, or duplica- 
tive, (i1) are unnecessarily inconsistent in the 
treatment of banks, savings and loan associa- 
tions, and savings banks, and (iii) unnecessar- 
ily restrict, impede, or prohibit activities of 
banks, savings and loan associations, and sav- 
ings banks or the ability of the Commissioner of 
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Banks to regulate banks and savings institu- 
tions in an effective, efficient, and equitable 
manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
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other interested parties, and the general pub- 
bree 

Effect of Amendments. — Session Laws 
2004-171, s. 4, effective October 1, 2004, and 
applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
designated former paragraph as subsection (a), 
rewrote subsection (a); and added subsection 


(b). 


ARTICLE 14. 
Banks Acting in a Fiduciary Capacity. 


§ 53-160. License to do business. 


Before any such bank or trust company is authorized to act in any fiduciary 
capacity without bond, it must be licensed by the Commissioner of Banks of the 
State. For such license the licensee, for the purpose of defraying necessary 
expenses of the Commissioner of Banks and the Commissioner’s agents in 
supervising and examining the licensee, shall pay to the Commissioner of 
Banks an annual license fee not to exceed five hundred dollars ($500.00) as 
required by rule of the State Banking Commission. A national bank which has 
been granted trust powers by the Comptroller of the Currency or his duly 
authorized agent shall be annually licensed as required in this section and 
shall be granted a certificate of solvency which will meet the provisions of G.S. 
53-162 without examination by the Commissioner of Banks as required in G.S. 
53-161. (1945, c. 743, s. 1; 1967, c. 789, s~20; 2001-263, s. 3; 2004-1 Figs? oe) 


Editor’s Note. — Session Laws 2004-171, s. 
17, provides: “The Legislative Research Com- 
mission shall undertake a comprehensive study 
of those laws, including Chapters 53, 54B, and 
54C of the General Statutes, which affect the 
establishment and operation of banks in North 
Carolina and shall make recommendations to 
the 2005 General Assembly, prior to the conven- 
ing of the 2006 Regular Session as to which 
laws (i) are obsolete, unnecessary, or duplica- 
tive, (ii) are unnecessarily inconsistent in the 
treatment of banks, savings and loan associa- 
tions, and savings banks, and (ili) unnecessar- 
ily restrict, impede, or prohibit activities of 
banks, savings and loan associations, and sav- 
ings banks or the ability of the Commissioner of 


Banks to regulate banks and savings institu- 
tions in an effective, efficient, and equitable 
manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
lie. 

Effect of Amendments. — Session Laws 
2004-171, s. 5, effective October 1, 2004, and 
applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
rewrote the section. 


ARTICLE 16A. 


Money Transmitters Act. 


§ 53-208.12. Quarterly reports. 


A licensee shall file for each calendar quarter, no later than 60 days after the 
quarter has ended, a report which contains the total number of authorized 
delegates in this State. In addition, a licensee shall promptly provide any 
additional information regarding any or all of its current and prior authorized 
delegates requested by the Commissioner. (2001-443, s. 2; 2004-171, s. 6.) 
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Editor’s Note. — Session Laws 2004-171, s. 
17, provides: “The Legislative Research Com- 
mission shall undertake a comprehensive study 
of those laws, including Chapters 53, 54B, and 
54C of the General Statutes, which affect the 
establishment and operation of banks in North 
Carolina and shall make recommendations to 
the 2005 General Assembly, prior to the conven- 
ing of the 2006 Regular Session as to which 
laws (i) are obsolete, unnecessary, or duplica- 
tive, (ii) are unnecessarily inconsistent in the 
treatment of banks, savings and loan associa- 
tions, and savings banks, and (iii) unnecessar- 
ily restrict, impede, or prohibit activities of 
banks, savings and loan associations, and sav- 
ings banks or the ability of the Commissioner of 
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Banks to regulate banks and savings institu- 
tions in an effective, efficient, and equitable 
manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
eer 

Effect of Amendments. — Session Laws 
2004-171, s. 6, effective October 1, 2004, and 
applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
added the last sentence. 


ARTICLE 19A. 
Mortgage Lending Act. 


§ 53-243.01. Definitions. 


North Carolina Home Protection Pilot 
Program and Loan Fund. — Session Laws 
2004-124, ss. 20A.1(a) to (e), effective July 1, 
2004, authorized the Housing Finance Agency 
to create the North Carolina Home Protection 


North Carolina workers who have lost jobs as a 
result of changing economic conditions in North 
Carolina and are in need of temporary assis- 
tance to avoid losing their homes to foreclosure. 

These provisions are noted in full under G.S. 


Pilot Program and Loan Fund in order to assist 122A-1. 


§ 53-243.02. License required; licensee records. 


(a) Other than an exempt person, it is unlawful for any person in this State 
to act as a mortgage broker or mortgage banker, or directly or indirectly to 
engage in the business of a mortgage broker or a mortgage banker, without 
first obtaining a license from the Commissioner under the provisions of this 
Article. 

(b) It is unlawful for any natural person to engage in the solicitation and 
acceptance of applications for mortgage loans without first obtaining a license 
as a loan officer, mortgage banker, or mortgage broker issued by the Commis- 
sioner under the provisions of this Article. It is unlawful for any person to 
employ, to compensate, or to appoint as its agent a loan officer unless the loan 
officer is licensed as a loan officer under this Article. Exempt persons shall not 
be subject to this subsection. 

(c) The license of a loan officer is not effective during any period when that 
person is not employed by a mortgage broker or mortgage banker licensed 
under this Article. The license of an exclusive mortgage broker is not effective 
during any period when that person is not authorized to act as a single licensee 
or exempt person pursuant to G.S. 53-243.05(c)(1a). 

When a loan officer ceases to be employed by a mortgage broker or mortgage 
banker licensed under this Article, the loan officer and the mortgage broker or 
mortgage banker licensed under this Article by whom that person is employed 
shall promptly notify the Commissioner in writing. When the authority of an 
exclusive mortgage broker to act on behalf of the principal licensee or exempt 
person identified in G.S. 53-243.05(c)(1a) has been terminated, the exclusive 
mortgage broker and the licensee or exempt person for whom the exclusive 
mortgage broker is an agent shall promptly notify the Commissioner in 
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writing. The mortgage broker, mortgage banker, or exempt person’s notice 
shall include a statement of the specific reason or reasons for, as applicable, the 
termination of the loan officer’s employment or exclusive mortgage broker’s 
authority. 

A loan officer shall not be employed simultaneously by more than one 
mortgage broker or mortgage banker licensed under this Article. 

(d) Each mortgage broker and mortgage banker licensed under this Article 
shall maintain on file with the Commissioner a list of all loan officers who are 
employed with the mortgage broker or mortgage banker. 

(e) No person, other than an exempt person, shall hold himself or herself out 
as a mortgage banker, a mortgage broker, or loan officer unless such person is 


licensed in accordance with this Article. (2001-393, s. 2; 2004-171, s. 7.) 


Editor’s Note. — 

Session Laws 2004-171, s. 17, provides: “The 
Legislative Research Commission shall under- 
take a comprehensive study of those laws, in- 
cluding Chapters 58, 54B, and 54C of the Gen- 
eral Statutes, which affect the establishment 
and operation of banks in North Carolina and 
shall make recommendations to the 2005 Gen- 
eral Assembly, prior to the convening of the 
2006 Regular Session as to which laws (i) are 
obsolete, unnecessary, or duplicative, (11) are 
unnecessarily inconsistent in the treatment of 
banks, savings and loan associations, and sav- 
ings banks, and (iii) unnecessarily restrict, im- 
pede, or prohibit activities of banks, savings 
and loan associations, and savings banks or the 
ability of the Commissioner of Banks to regu- 


late banks and savings institutions in an effec- 
tive, efficient, and equitable manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
ligee 

Effect of Amendments. — Session Laws 
2004-171, s. 7, effective October 1, 2004, and 
applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
in subsection (c), added the last sentence in the 
first paragraph and added the last two sen- 
tences in the second paragraph. 


§ 53-243.05. Qualifications for licensure; issuance. 


(a) Any person, other than an exempt person, desiring to obtain a license 
pursuant to this Article shall make written application for licensure to the 
Commissioner on forms prescribed by the Commissioner. In accordance with 
rules adopted by the Commission, the application shall contain any informa- 
tion the Commissioner deems necessary regarding the following: 

(1) The applicant’s name and address and social security number. 

(2) The applicant’s form and place of organization, if applicable. 

(3) The applicant’s proposed method of and locations for doing business, if 
applicable. 

(4) The qualifications and business history of the applicant and, if 
applicable, the business history of any partner, officer, or director, any 
person occupying a similar status or performing similar functions, or 
any person directly or indirectly controlling the applicant, including: 
(i) a description of any injunction or administrative order by any state 
or federal authority to which the person is or has been subject; (ii) a 
conviction of a misdemeanor involving fraudulent dealings or moral 
turpitude or relating to any aspect of the residential mortgage lending 
business; (111) any felony convictions. 

(5) With respect to an application for licensing as a mortgage banker or 
broker, the applicant’s financial condition, credit history, and business 
history; and with respect to the application for licensing as a loan 
officer, the applicant’s credit history and business history. 

(6) The applicant’s consent to a federal and State criminal history record 
check and a set of the applicant’s fingerprints in a form acceptable to 
the Commissioner. In the case of an applicant that is a corporation, 
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partnership, limited liability company, association, or trust, each 
individual who has control of the applicant or who is the managing 
principal or a branch manager shall consent to a federal and State 
criminal history record check and submit a set of that individual’s 
fingerprints pursuant to this subdivision. Refusal to consent to a 
criminal history record check constitutes grounds for the Commis- 
sioner to deny licensure to the applicant as well as to any entity (i) by 
whom or by which the applicant is employed, (ii) over which the 
applicant has control, or (iii) as to which the applicant is the current 
or proposed managing principal or a current or proposed branch 
manager. 

(b) In addition to the requirements imposed by the Commissioner under 
subsection (a) of this section, each individual applicant for licensure as a loan 
officer shall: 

(1) Be at least 18 years of age. 

(2) Have satisfactorily completed, within the three years immediately 
preceding the date application is made, a mortgage lending funda- 
mentals course approved by the Commissioner. The course shall 
consist of at least eight hours of classroom instruction in subjects 
related to mortgage lending approved by the Commissioner. In addi- 
tion, the applicant shall have satisfactorily completed a written 
examination approved by the Commissioner or possess residential 
mortgage lending education or experience in residential mortgage 
lending transactions that the Commissioner deems equivalent to the 
course. 

(c) In addition to the requirements under subsection (a) of this section, each 
applicant for licensure as a mortgage broker or mortgage banker at the time of 
application and at all times thereafter shall comply with the following 
requirements: 

(1) Except as provided for in subdivision (la) of this subsection, if the 
applicant is a sole proprietor, the applicant shall have at least three 
years of experience in residential mortgage lending or other experi- 
ence or competency requirements as the Commissioner may impose. 
Experience as an exclusive mortgage broker shall not constitute 
mortgage-lending experience under this subdivision. 

(la) If an individual applicant to be licensed as a mortgage broker meets 
all other requirements for licensure under this section but does not 
meet the requirements of subdivision (1) of this subsection, the 
individual applicant may be licensed as an exclusive mortgage broker 
upon compliance with all of the following: 

a. Successfully complete both a residential mortgage-lending course 
approved by the Commissioner of not less than 40 hours of 
classroom instruction, and a written examination approved by 
the Commissioner. 

b. Act exclusively as a mortgage broker for a single mortgage banker 
licensee or single exempt mortgage banker for whom the broker 
shall be deemed an agent, who shall be responsible for supervis- 
ing the broker as required by this Article, who shall sign the 
license application of the applicant, and who shall be jointly and 
severally liable with the broker for any claims arising out of the 
broker’s mortgage lending activities. 

c. Shall be compensated for the broker’s mortgage brokering activi- 
ties on a basis that is not dependent upon the loan amount, 
interest rate, fees, or other terms of the loans brokered. 

d. Shall not handle borrower or other third-party funds in connection 
with the brokering or closing of mortgage loans. 
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(2) If the applicant is a general or limited partnership, at least one of its 
general partners shall have the experience as described under subdi- 
vision (1) of this subsection. 

(3) If the applicant is a corporation, at least one of its principal officers 
shall have the experience as described under subdivision (1) of this 
subsection. 

(4) If the applicant is a limited liability company, at least one of its 
managers shall have the experience as described under subdivision 
(1) of this subsection. 

(d) Each applicant shall identify one person meeting the requirements of 
subsection (c) of this section to serve as the applicant’s managing principal. 

(e) Every applicant for initial licensure shall pay a filing fee of one thousand 
dollars ($1,000) for licensure as a mortgage broker or mortgage banker or fifty 
dollars ($50.00) for licensure as a loan officer, in addition to the actual cost of 
obtaining credit reports and State and national criminal history record checks. 

(f) Amortgage banker shall post a surety bond in the amount of one hundred 
fifty thousand dollars ($150,000), and a mortgage broker shall post a surety 
bond in the amount of fifty thousand dollars ($50,000). The surety bond shall 
be in a form satisfactory to the Commissioner and shall run to the State for the 
benefit of any claimants against the licensee to secure the faithful performance 
of the obligations of the licensee under this Article. The aggregate liability of 
the surety shall not exceed the principal sum of the bond. A party having a 
claim against the licensee may bring suit directly on the surety bond, or the 
Commissioner may bring suit on behalf of any claimants, either in one action 
or in successive actions. Consumer claims shall be given priority in recovering 
from the bond. Any appropriate deposit of cash or securities shall be accepted 
in heu of any bond that is required. An audited financial statement from a 
qualified lender showing a net worth of two hundred fifty thousand dollars 
($250,000) or more shall be accepted in lieu of any bond required. 

(g) Any general partner, manager of a limited liability company, or officer of 
a corporation who individually meets the requirements under subsection (b) of 
this section shall, upon payment of the applicable fee, meet the qualifications 
for licensure as a loan officer subject to the provisions of subsection (i) of this 
section. 

(h) Each principal office and each branch office of a mortgage broker or 
mortgage banker licensed under the provisions of this Article shall be issued a 
separate license. A licensed mortgage broker or mortgage banker shall file with 
the Commissioner an application on a form prescribed by the Commissioner 
that identifies the address of the principal office and each branch office and 
branch manager. A filing fee of one hundred dollars ($100.00) shall be assessed 
by the Commissioner for each office issued a license. 

(i) If the Commissioner determines that an applicant meets the qualifica- 
tions for licensure and finds that the financial responsibility, character, and 
general fitness of the applicant are such as to command the confidence of the 
community and to warrant belief that the business will be operated honestly 
and fairly, the Commissioner shall issue a license to the applicant. In addition, 
for an applicant qualifying as an exclusive mortgage broker, the Commissioner 
shall determine if the mortgage broker/mortgage banker relationship is in the 
public interest. (2001-393, s. 2; 2002-169, ss. 3-6; 2004-171, s. 8.) 


Effect of Amendments. — “constitutes” for “may constitute,” and added 

Session Laws 2004-171, s. 8, effective Octo- “as well as to any entity (i) by whom or by which 
ber 1, 2004, and applicable to acts occurring the applicant is employed, (ii) over which the 
and transactions or agreements entered intoon applicant has control, or (iii) as to which the 
or after that date, in subdivision (a)(6), inserted applicant is the current or proposed managing 
“federal and State” preceding “criminal his- principal or a current or proposed branch man- 
tory,” inserted the second sentence, substituted ager” at the end of the last sentence. 
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§ 53-243.06. License renewal; termination. 


(a) All licenses issued by the Commissioner under the provisions of this 
Article shall expire annually on the 30th day of June following issuance or on 
any other date that the Commissioner may determine. The license shall 
become invalid after that date unless renewed. A license may be renewed 45 
days prior to the expiration date by compliance with subsection (b1) of this 
section and by paying to the Commissioner, in addition to the actual cost of 
obtaining credit reports and State and national criminal history record checks 
as the Commissioner may require, a renewal fee as follows: 

(1) Licensed mortgage bankers shall pay an annual fee of five hundred 
Behar ($500.00) and one hundred dollars ($100.00) for each branch 
office. 

(2) Licensed mortgage brokers shall pay an annual fee of five hundred 
dollars ($500.00) and one hundred dollars ($100.00) for each branch 
office. Licensed exclusive mortgage brokers shall pay an annual fee of 
five hundred dollars ($500.00). 

(3) Licensed loan officers shall pay an annual fee of fifty dollars ($50.00). 

(b) Ifa license is not renewed prior to the applicable expiration date, then an 
additional two hundred fifty dollars ($250.00) in addition to the renewal fee 
under subsection (a) of this section shall be assessed as a late fee to any 
renewal. In the event a licensee fails to obtain a reinstatement of the license 
within 90 days after the date the license expires, the Commissioner may 
require the licensee to comply with the requirements for the initial issuance of 
a license under the provisions of this Article. 

(b1) When required by the Commissioner, each individual described in G.S. 
53-245.05(a)(6) shall furnish to the Commissioner his or her consent to a 
criminal history record check and a set of his or her fingerprints in a form 
acceptable to the Commissioner. Refusal to consent to a criminal history record 
check may constitute grounds for the Commissioner to deny renewal of the 
license of the person as well as the license of any other person by which he or 
she is employed, over which he or she has control, or as to which he or she is 
the current or proposed managing principal or a current or proposed branch 
manager. 

(c) Licenses issued under this Article are not assignable. Control of a 
licensee shall not be acquired through a stock purchase or other device without 
the prior written consent of the Commissioner. The Commissioner shall not 
give written consent if the Commissioner finds that any of the grounds for 
denial, revocation, or suspension of a license pursuant to G.S. 53-243.12 are 
applicable to the acquiring person. (2001-393, s. 2; 2002-169, s. 7; 2004-171, s. 
93) 


Effect of Amendments. — 

Session Laws 2004-171, s. 9, effective Octo- 
ber 1, 2004, and applicable to acts occurring 
and transactions or agreements entered into on 
or after that date, in subsection (bl), substi- 
tuted “each individual described in G.S. 538- 
245.05(a)(6)” for “the licensee,” substituted “his 
or her” for “the licensee’s” two times in the first 


sentence, and substituted “the license of the 
person as well as the license of any other person 
by which he or she is employed, over which he 
or she has control, or as to which he or she is 
the current or proposed managing principal or 
a current or proposed branch manager” for 
“licensure to the licensee.” 


§ 53-243.11. Prohibited activities. 


In addition to the activities prohibited under other provisions of this Article, 
it shall be unlawful for any person in the course of any mortgage loan 


transaction: 
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(1) To misrepresent or conceal the material facts or make false promises 
likely to influence, persuade, or induce an applicant for a mortgage 
loan or a mortgagor to take a mortgage loan, or to pursue a course of 
misrepresentation through agents or otherwise. 

(2) To refuse improperly to issue a satisfaction of a mortgage. 

(3) To fail to account for or to deliver to any person any funds, documents, 
or other thing of value obtained in connection with a mortgage loan, 
including money provided by a borrower for a real estate appraisal or 
a credit report, which the mortgage banker, broker, or loan officer is 
not entitled to retain under the circumstances. 

(4) To pay, receive, or collect in whole or in part any commission, fee, or 
other compensation for brokering a mortgage loan in violation of this 
Article, including a mortgage loan brokered by any unlicensed person 
other than an exempt person. 

(5) To charge or collect any fee or rate of interest or to make or broker any 
mortgage loan with terms or conditions or in a manner contrary to the 
provisions of Chapter 24 of the General Statutes. 

(6) To advertise mortgage loans, including rates, margins, discounts, 
points, fees, commissions, or other material information, including 
material limitations on the loans, unless the person is able to make 
the mortgage loans available to a reasonable number of qualified 
applicants. 

(7) To fail to disburse funds in accordance with a written commitment or 
agreement to make a mortgage loan. 

(8) To engage in any transaction, practice, or course of business that is not 
in good faith or fair dealing or that constitutes a fraud upon any 
person, in connection with the brokering or making of, or purchase or 
sale of, any mortgage loan. 

(9) To fail promptly to pay when due reasonable fees to a licensed 
appraiser for appraisal services that are: 

a. Requested from the appraiser in writing by the mortgage broker or 
mortgage banker or an employee of the mortgage broker or 
mortgage banker; and 

b. Performed by the appraiser in connection with the origination or 
closing of a mortgage loan for a customer or the mortgage broker 
or mortgage banker. 

(10) To broker a mortgage loan which contains a prepayment penalty if 
the principal amount of the loan is one hundred fifty thousand dollars 
($150,000) or less. . 

(11) To influence or attempt to influence through coercion, extortion, or 
bribery, the development, reporting, result, or review of a real estate 
appraisal sought in connection with a mortgage loan. Nothing in this 
subdivision shall be construed to prohibit a mortgage broker or 
mortgage banker from asking the appraiser to do one or more of the 
following: 

a. Consider additional appropriate property information. 

b. Provide further detail, substantiation, or explanation for the 
appraiser’s value conclusion. 

c. Correct errors in the appraisal report. 

(12) To fail to comply with the mortgage loan servicing transfer, escrow 
account administration, or borrower inquiry response requirements 
imposed by sections 6 and 10 of the Real Estate Settlement Proce- 
dures Act (RESPA), 12 U.S.C. § 2605 and § 2609, and regulations 
adopted thereunder by the Secretary of the Department of Housing 
an Urban Development. (2001-393, s. 2; 2001-399, s. 3; 2004-171, s. 
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Effect of Amendments. — and transactions or agreements entered into on 
Session Laws 2004-171, s. 10, effective Octo- or after that date, added subdivision (12). 
ber 1, 2004, and applicable to acts occurring 


§ 53-243.12. Disciplinary authority. 


(a) The Commissioner may, by order, deny, suspend, revoke, or refuse to 
issue or renew a license of a licensee or applicant under this Article or may 
restrict or limit the activities relating to mortgage loans of any licensee or any 
person who owns an interest in or participates in the business of a licensee, if 
the Commissioner finds both of the following: 

(1) That the order is in the public interest. 

(2) That any of the following circumstances apply to the applicant, 
licensee, or any partner, member, manager, officer, director, loan 
officer, managing principal, or any person occupying a similar status 
or performing similar functions or any person directly or indirectly 
controlling the applicant or licensee. The person: 

a. Has filed an application for license that, as of its effective date or 
as of any date after filing, contained any statement that, in light 
of the circumstances under which it was made, is false or 
misleading with respect to any material fact. 

b. Has violated or failed to comply with any provision of this Article, 
rule adopted by the Commissioner, or order of the Commissioner. 

c. Has been convicted of any felony, or, within the past 10 years, has 
been convicted of any misdemeanor involving mortgage lending 
or any aspect of the mortgage lending business, or any offense 
involving breach of trust, moral turpitude, or fraudulent or 
dishonest dealing. 

d. Is permanently or temporarily enjoined by any court of competent 
jurisdiction from engaging in or continuing any conduct or 
practice involving any aspect of the mortgage lending business. 

e. Is the subject of an order of the Commissioner denying, suspend- 
ing, or revoking that person’s license as a mortgage broker or 
mortgage banker. 

f. Is the subject of an order entered within the past five years by the 
authority of any state with jurisdiction over that state’s mortgage 
brokerage or mortgage banking industry denying or revoking 
that person’s license as a mortgage broker or mortgage banking 
industry or denying or revoking that person’s license as a mort- 
gage broker or mortgage banker. 

g. Does not meet the qualifications or the financial responsibility, 
character, or general fitness requirements under G.S. 53-243.05 
or any bond or capital requirements under this Article. 

h. Has been the executive officer or controlling shareholder or owned 
a controlling interest in any mortgage broker or mortgage banker 
who has been subject to an order or injunction described in 
sub-subdivision d., e., or f. of this subdivision. 

i. Has failed to pay the proper filing or renewal fee under this Article. 
However, the Commissioner may enter only a denial order under 
this sub-subdivision, and the Commissioner shall vacate the 
order when the deficiency has been corrected. 

(b) The Commissioner may, by order, summarily postpone or suspend the 
license of a licensee pending final determination of any proceeding under this 
section. Upon entering the order, the Commissioner shall promptly notify the 
applicant or licensee that the order has been entered and the reasons for the 
order. The Commissioner shall calendar a hearing within 15 days after the 
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Commissioner receives a written request for a hearing. If a licensee does not 
request a hearing and the Commissioner does not request a hearing, the order 
will remain in effect until it is modified or vacated by the Commissioner. If a 
hearing is requested or ordered by the Commissioner, after notice of and 
opportunity for hearing, the Commissioner may modify or vacate the order or 
extend it until final determination. 

(c) The Commissioner may, by order, impose a civil penalty upon a licensee 
or any partner, officer, director, or other person occupying a similar status or 
performing similar functions on behalf of a licensee for any violation of this 
Article. The civil penalty shall not exceed ten thousand dollars ($10,000) for 
each violation of this Article by a mortgage broker or mortgage banker. The 
Commissioner may impose a civil penalty of up to ten thousand dollars 
($10,000) for each violation of this Article by a person other than a licensee or 
exempt person. 

(d) In addition to other powers under this Article, upon finding that any 
action of a person is in violation of this Article, the Commissioner may order 
the person to cease from the prohibited action. If the person subject to the order 
fails to appeal the order of the Commissioner in accordance with G.S. 
53-243.03, or if the person appeals and the appeal is denied or dismissed, and 
the person continues to engage in the prohibited action in violation of the 
Commissioner’s order, the person shall be subject to a civil penalty of up to 
twenty-five thousand dollars ($25,000) for each violation of the Commissioner’s 
order. The penalty provision of this section shall be in addition to and not in 
lieu of any other provision of law applicable to a licensee for the licensee’s 
failure to comply with an order of the Commissioner. 

(e) Unless otherwise provided, all actions and hearings under this Article 
shall be governed by Chapter 150B of the General Statutes. 

(f) When a licensee is accused of any act, omission, or misconduct that would 
subject the licensee to disciplinary action, the licensee, with the consent and 
approval of the Commissioner, may surrender the license and all the rights and 
privileges pertaining to it for a period of time established by the Commissioner. 
A person who surrenders a license shall not be eligible for or submit any 
application for licensure under this Article. 

(g) Ifthe Commissioner has reasonable grounds to believe that a licensee or 
other person has violated the provisions of this Article or that facts exist that 
would be the basis for an order against a licensee or other person, the 
Commissioner may at any time, either personally or by a person duly 
designated by the Commissioner, investigate or examine the loans and 
business of the licensee and examine the books, accounts, records, and files of 
any licensee or other person relating to the complaint or matter under 
investigation. The Commissioner may require any licensee or other person to 
submit a consent to a criminal history record check and a set of that person’s 
fingerprints in a form acceptable to the Commissioner in connection with any 
examination or investigation. Refusal to submit the requested criminal history 
record check or a set of fingerprints shall be grounds for disciplinary action. 
The reasonable cost of this investigation or examination shall be charged 
against the licensee. 

(h) The Commissioner may issue subpoenas to require the attendance of 
and to examine under oath all persons whose testimony the Commissioner 
deems relative to the person’s business. 

(i) The Commissioner may from time to time, at the expense of the 
Commissioner’s office, conduct routine examinations of the books and records 
of any licensee in order to determine the compliance with this Article and any 
rules adopted pursuant to the authority of G.S. 53-243.04. 

(j) In addition to the rights described under this section, the Commissioner 
may require a licensee to pay to a borrower or other individual any amounts 
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received by the licensee or its employees in violation of Chapter 24 of the 
General Statutes. 

(k) Ifthe Commissioner finds that the managing principal, branch manager, 
or loan officer of a licensee had knowledge of or reasonably should have had 
knowledge of, or participated in, any activity that results in the entry of an 
order under this section suspending or withdrawing the license of a licensee, 
the Commissioner may prohibit the branch manager, managing principal, or 
loan officer from serving as a branch manager, managing principal, or loan 
officer for any period of time the Commissioner deems necessary. 

(1) In addition to the authority to require criminal history background 
checks as set forth in G.S. 53-243.05 and G.S. 53-243.06, the Commissioner 
shall have the authority to require a criminal history background check at any 
other time as a condition of continued licensure. Upon the request of the 
Commissioner, a licensee shall furnish to the Commissioner the licensee’s 
consent to a criminal history record check and a set of the licensee’s finger- 
prints in a form acceptable to the Commissioner. Refusal to consent to a 
criminal history record check under this subsection may constitute grounds for 
the Commissioner to suspend or revoke the license of the licensee. (2001-3938, 
s. 2; 2002-169, s. 10; 2004-171, ss. 11-13.) 


Effect of Amendments. — guage in subdivision (a)(2); inserted the second 

Session Laws 2004-171, ss. 11, 12, and 18, and third sentences in subsection (g); and in 
effective October 1, 2004, and applicable to acts _ subsection (k), inserted “branch manager” pre- 
occurring and transactions or agreements en- ceding “managing principal” two times, and 
tered into on or after that date, substituted substituted “principal” for “broker” two times. 
“principal” for “broker” in the introductory lan- 


§ 53-243.16. Criminal history record checks. 


(a) The Department of Justice may provide a criminal record check to the 
Commissioner for any person who has applied for or holds a mortgage banker, 
mortgage broker, exclusive mortgage broker, or loan officer license through the 
Commissioner under this Article. 

(b) In addition, if a person described in subsection (a) of this section is a 
corporation, partnership, limited liability company, association, or trust, the 
Department of Justice may provide a criminal history record check to the 
Commissioner for any person who has control of that person, or who is the 
managing principal or a branch manager of that person. 

(c) The Commissioner shall provide to the Department of Justice, along with 
the request, the fingerprints of the person, any additional information required 
by the Department of Justice, and a form signed by the person consenting to 
the check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
person’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The Commissioner shall 
keep all information pursuant to this section privileged, in accordance with 
applicable State law and federal guidelines, and the information shall be 
confidential and shall not be a public record under Chapter 132 of the General 
Statutes. 

The Department of Justice may charge a fee for each person for conducting 
the checks of criminal history records authorized by this section. (2002-169, s. 
bin2004-171, s:14.) 


Effect of Amendments. — Session Laws applicable to acts occurring and transactions or 
2004-171, s. 14, effective October 1, 2004, and agreements entered into on or after that date, 
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bhi 


added the subsection (a) and (c) designations; cant” two times, and substituted “person’s” for 
in subsection (a), substituted “any” for “a” pre- “applicant’s”; and substituted “person” for “ap- 
ceding “person,” inserted “banker, mortgage” plicant” in the second paragraph of subsection 
preceding “broker”; added subsection (b); in (c). 


subsection c, substituted “person” for “appli- 


ARTICLE 21. 
Reverse Mortgages. 


§ 53-257. Definitions. 


The following definitions apply in this Article: 

(1) Authorized lender or lender. — The North Carolina Housing Finance 
Agency, any lender authorized to engage in business as a bank, 
savings institution, or credit union under the laws of this State or of 
the United States, or any other person, firm, or corporation authorized 
to make reverse mortgage loans by the Commissioner of Banks. 

(2) Borrower. — A natural person 62 years of age or older who occupies 
and owns, in fee simple individually, or with another borrower as 
tenants by the entireties or as joint tenants with right of survivorship, 
an interest in residential real property securing a reverse mortgage 
loan, and who borrows money under a reverse mortgage loan. 

(3) Commissioner. — The Commissioner of Banks of this State. 

(4) Counselor. — An individual who has completed a training curriculum 
on reverse mortgage counseling provided or approved by the North 
Carolina Housing Finance Agency and whose name is maintained on 
the Commissioner’s list of approved reverse mortgage counselors. 

(5) Outstanding balance. — The current net amount of money owed by the 
borrower to the lender, calculated in accordance with G.S. 53-262(b), 
whether or not the sum is suspended under the terms of the reverse 
mortgage loan agreement or is immediately due and payable. 

(6) Reverse mortgage loan or loan. — A loan for a definite or indefinite 
term (i) secured by a first mortgage or first deed of trust on the 
principal residence of the mortgagor located in North Carolina, (ii) the 
proceeds of which are disbursed to the mortgagor in one or more lump 
sums, or in equal or unequal installments, either directly by the 
lender or the lender’s agent, and (iii) that requires no repayment until 
a future time, upon the earliest occurrence of one or more events 
specified in the reverse mortgage loan contract. 

(7) Shared appreciation. — An agreement by the lender and the borrower 
that, in addition to the principal and any interest accruing on the 
outstanding balance of a reverse mortgage loan, the lender may 
collect an additional amount equal to a percentage of the increase in 
the value of the property from the date of origination of the loan to the 
date of loan repayment. 

(7a) Shared value. — An agreement by the lender and the borrower that, 
in addition to the principal and any interest accruing on the outstand- 
ing balance of a reverse mortgage loan, the lender may collect an 
additional amount equal to a percentage of the value of the property 
at the time of loan repayment. 

(8) Total annual percentage rate. — The annual average rate of interest, 
which provides the total amount owed at loan maturity when this rate 
is applied to the loan advances, excluding closing costs not paid to 
third parties, over the term of the reverse mortgage loan. (1991, c. 
546, s. 1; 1995, c. 115, s. 1; 1998-116, s. 3; 2004-171, s. 15.) 
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Editor’s Note. — Session Laws 2004-171, s. 
17, provides: “The Legislative Research Com- 
mission shall undertake a comprehensive study 
of those laws, including Chapters 53, 54B, and 
54C of the General Statutes, which affect the 
establishment and operation of banks in North 
Carolina and shall make recommendations to 
the 2005 General Assembly, prior to the conven- 
ing of the 2006 Regular Session as to which 
laws (i) are obsolete, unnecessary, or duplica- 
tive, (ii) are unnecessarily inconsistent in the 
treatment of banks, savings and loan associa- 
tions, and savings banks, and (iii) unnecessar- 
ily restrict, impede, or prohibit activities of 
banks, savings and loan associations, and sav- 
ings banks or the ability of the Commissioner of 
Banks to regulate banks and savings institu- 
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tions in an effective, efficient, and equitable 
manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
lies, 

Effect of Amendments. — Session Laws 
2004-171, s. 15, effective October 1, 2004, and 
applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
inserted “located in North Carolina” following 
“of the mortgagor” in subdivision (6). 


§ 53-258. Authority and procedures governing reverse 
mortgage loans. 


(a) Except as provided in subsection (b1) of this section, no person, firm, or 
corporation shall engage in the business of making reverse mortgage loans 
without first being approved as an authorized reverse mortgage lender by the 
Commissioner. Mortgage lenders licensed under Article 19A of this Chapter 
must also be authorized under this Article before making reverse mortgage 
loans. 

(b) An application for authorization to make reverse mortgage loans shall be 
in writing to the Commissioner and in the form prescribed by the Commis- 
sioner. The application shall contain the name and complete business address 
or addresses of the applicant. The application shall also include affirmation of 
financial solvency and all capitalization requirements that are required by the 
Commissioner. The application shall be accompanied by a nonrefundable fee, 
payable to the Commissioner, of five hundred dollars ($500.00). 

(b1) Each of the following lenders shall be considered authorized to engage 
in the business of making reverse mortgage loans without being required to 
apply pursuant to subsection (b) of this section and may represent to the public 
that it is so authorized: 

(1) The North Carolina Housing Finance Agency. 

(2) A bank, savings institution, or credit union formed under the laws of 
this or any other state or of the United States. 

(3) A wholly owned subsidiary of an entity described in subdivision (2) of 
this subsection. 

Each lender listed in this subsection may, upon written request to the 
Commissioner of Banks, obtain written confirmation of its authority to engage 
in the business of making reverse mortgage loans. In the case of lenders listed 
in subdivisions (2) and (3) of this subsection, the request shall be accompanied 
by the fee set forth in subsection (d) of this section. 

(c) Repealed by Session Laws 2004-171, s. 16, effective October 1, 2004, and 
applicable to acts occurring and transactions or agreements entered into on or 
after that date. 

(d) The Commissioner shall, upon determination that an applicant should 
be authorized to make reverse mortgage loans, issue notice of this authority to 
the lender. The authority to issue reverse mortgage loans is valid for the period 
of time specified by the Commissioner. A lender to whom a notice of authority 
is issued shall display the notice prominently in any and all offices of the lender 
that make reverse mortgage loans. Authorizations issued under this section 
are nontransferable. Except for lenders described in subsection (b1) of this 
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section, each lender to which an authorization is issued shall pay an annual 
renewal fee of two hundred fifty dollars ($250.00). (1991, c. 546, s. 1; 1995, c. 


115, s. 1; 2004-171, s. 16.) 


Effect of Amendments. — Session Laws 
2004-171, s. 16, effective October 1, 2004, and 
applicable to acts occurring and transactions or 
agreements entered into on or after that date, 
rewrote subsection (a); inserted subsection (b1); 
deleted subsection (c) which read: “The North 
Carolina Housing Finance Agency, and any 
bank, savings institution, or credit union that 
is not required to obtain authorization to make 
reverse mortgage loans under subsection (a) of 
this section, shall, prior to making any reverse 


mortgage loan, notify the Commissioner of its 
intent to make reverse mortgage loans. This 
notification shall be made on a form prescribed 
by the Commissioner and shall contain all 
information required by the Commissioner.”; 
and in subsection (d), substituted “an appli- 
cant” for “a lender,” deleted “and subject to an 
annual fee of two hundred fifty dollars 
($250.00)” following “nontransferable,” and 
added the last sentence. 


600 


§54B-1 


SAVINGS AND LOAN ASSOCIATIONS 
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Chapter 54B. 


Savings and Loan Associations. 


Article 14. 
Savings and Loan Interstate Branches. 


Sec. 
54B-266. Definitions. 


ARTICLE 1. 


General Provisions. 


§ 54B-1. Title. 


Editor’s Note. — 

Session Laws 2004-171, s. 17, provides: “The 
Legislative Research Commission shall under- 
take a comprehensive study of those laws, in- 
cluding Chapters 53, 54B, and 54C of the Gen- 
eral Statutes, which affect the establishment 
and operation of banks in North Carolina and 
shall make recommendations to the 2005 Gen- 
eral Assembly, prior to the convening of the 
2006 Regular Session as to which laws (i) are 
obsolete, unnecessary, or duplicative, (ii) are 
unnecessarily inconsistent in the treatment of 
banks, savings and loan associations, and sav- 
ings banks, and (iii) unnecessarily restrict, im- 


pede, or prohibit activities of banks, savings 
and loan associations, and savings banks or the 
ability of the Commissioner of Banks to regu- 
late banks and savings institutions in an effec- 
tive, efficient, and equitable manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
lies? 


ARTICLE 14. 


Savings and Loan Interstate Branches. 


§ 54B-266. Definitions. 


As used in this Article, unless the context clearly requires otherwise, the 


penne definitions apply: 
1 


(2) 


2004. 


Repealed by Session Laws 2004-203, s. 35(a), effective August 17, 


“Association” means a savings and loan association and includes a 


State association or a federal association unless limited by use of the 


words “State” or “federal”. 


(3) 


“Branch” means a full-service office of an association through which it 


renders a savings and loan service other than its principal office. An 
association may engage in any authorized function or service through 


an authorized branch office. 
(4) 
(5) 


“Commission” means the State Banking Commission. 
“Home state” means (i) as to a state association, the state which 


granted the association its charter, and (ii) as to a federal association, 
the state in which the association has its principal office. 


(6) 


“Out-of-state association” means an association chartered by any state 


other than this State and whose principal office is not within this 


State. 
(7) 
this State. 


“State association” means an association chartered under the laws of 
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(8) “Supervisor” means the state association supervisor or equivalent 
state official having primary regulatory authority over an out-of-state 
association. (1993, c. 191, s. 2; 2001-193, ss. 16, 17; 2004-203, s. 35(a).) 


Effect of Amendments. — Session Laws repealed subdivision (1) which related to the 
2004-203, s. 35(a), effective August 17, 2004, definition of the Commissioner of Banks. 
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Chapter 54C. 


Savings Banks. 


Article 10. 
Savings Bank Interstate Branches. 


Sec. 
54C-200. Definitions. 


ARTICLE 1. 


General Provisions. 


§ 54C-1. Title. 


Editor’s Note. — 

Session Laws 2004-171, s. 17, provides: “The 
Legislative Research Commission shall under- 
take a comprehensive study of those laws, in- 
cluding Chapters 53, 54B, and 54C of the Gen- 
eral Statutes, which affect the establishment 
and operation of banks in North Carolina and 
shall make recommendations to the 2005 Gen- 
eral Assembly, prior to the convening of the 
2006 Regular Session as to which laws (i) are 
obsolete, unnecessary, or duplicative, (ii) are 
unnecessarily inconsistent in the treatment of 
banks, savings and loan associations, and sav- 
ings banks, and (111) unnecessarily restrict, im- 


pede, or prohibit activities of banks, savings 
and loan associations, and savings banks or the 
ability of the Commissioner of Banks to regu- 
late banks and savings institutions in an effec- 
tive, efficient, and equitable manner. 

“In preparing its recommendations, the Com- 
mission shall actively solicit and consider infor- 
mation received from representatives of banks, 
savings and loan associations, savings banks, 
the State Banking Commission, the Commis- 
sioner of Banks and the Commissioner’s staff, 
other interested parties, and the general pub- 
lic. 


ARTICLE 10. 


Savings Bank Interstate Branches. 


§ 54C-200. Definitions. 


As used in this Article, unless the context clearly requires otherwise, the 
following definitions apply: 


(1) 
(2) 


(3) 
(4) 


(5) 


(6) 
(7) 


Repealed by Session Laws 2004-203, s. 35(b), effective August 17, 
2004. 

“Branch” means a full service office of a savings bank through which it 
renders a savings bank service other than its principal office. A 
savings bank may engage in any authorized function or service 
through an authorized branch office. 

“Commission” means the State Banking Commission. 

“Home state” means (i) as to a state-chartered savings bank, the state 
which granted the savings bank its charter, and (ii) as to a federal 
savings bank, the state in which the savings bank has its principal 
office. 

“Out-of-state” savings bank means a savings bank granted a charter 
by any state other than this State and whose principal office is not 
located in this State. 

“Savings bank” means a state savings bank or a federal savings bank, 
unless limited by use of the words “State” or “federal”. 

“State savings bank” means a depository institution chartered under 
the laws of this State. 
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(8) “Supervisor” means the state savings bank supervisor or equivalent 
state official having primary regulatory authority over an out-of-state 
savings bank. (1993, c. 191, s. 3; 2001-1938, ss. 16, 17; 2004-203, s. 
35(b).) 


Effect of Amendments. — Session Laws repealed subdivision (1) which related to the 
2004-203, s. 35(b), effective August 17, 2004, definition of the Commissioner of Banks. 
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N.C. BUSINESS CORPORATION ACT 


§55-11-06 


Chapter 55. 


North Carolina Business Corporation Act. 


ARTICLE 7. 
Shareholders. 


Part 4. Derivative Proceedings. 


§ 55-7-40. Shareholders’ derivative actions. 


CASE NOTES 


Cited in Guess v. Parrott, 160 N.C. App. 325, 
585 S.E.2d 464, 2003 N.C. App. LEXIS 1798 
(2003). 


ARTICLE 11. 
Merger and Share Exchange. 


§ 55-11-01. Merger. 


CASE NOTES 


Merger changed the capitalization of a 
corporation and a corporation’s approval of 
the merger pursuant to G.S. 55-11-01 to 55- 
11-10 violated the terms of its option agreement 
with a consultant who had a five-year option to 
purchase 50 percent of its shares; the corpora- 
tion’s principal was also liable for the breach 
because he voluntarily participated in the 
merger knowing that it would extinguish the 
consultant’s stock options, and he was the sole 
shareholder and director of the corporation. Lee 
v. Scarborough, 162 N.C. App. 674, 595 S.E.2d 
729, 2004 N.C. App. LEXIS 812 (2004). 


Breach of Stock Option and Restriction 
Agreement. — Trial court properly granted 
partial summary judgment to a businessman 
against a shareholder and a corporation be- 
cause the merger of a company into the corpo- 
ration without any prior notice to or consent by 
the businessman resulted in a breach of a stock 
option and restriction agreement between the 
businessman and the company and its sole 
shareholder, as the merger clearly effected a 
change in the capitalization of the company. 
Lee v. Scarborough, — N.C. App. —, 592 S.E.2d 
43, 2004 N.C. App. LEXIS 259 (2004). 


§ 55-11-06. Effect of merger or share exchange. 


CASE NOTES 


Breach of Stock Option and Restriction 
Agreement. — Trial court properly granted 
partial summary judgment to a businessman 
against a shareholder and a corporation be- 
cause the merger of a company into a corpora- 
tion without any prior notice to or consent by 
the businessman resulted in a breach of a stock 
option and restriction agreement between the 
businessman and the company and its sole 
shareholder, as the merger clearly effected a 
change in the capitalization of the company. 


Lee v. Scarborough, — N.C. App. —, 592 S.E.2d 
43, 2004 N.C. App. LEXIS 259 (2004). 
Surviving corporation was liable, pursuant to 
G.S. 55-11-06(a)(3), for a breach of an option 
agreement by a merged corporation that had 
given a consultant a five-year option to pur- 
chase 50 percent of its shares; because the 
merger could not have been accomplished with- 
out the actions of the sole shareholder and 
director, who was the only person could vote for 
and approve the merger, he was also personally 
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595 S.E.2d 729, 2004 N.C. App. LEXIS 812 


(2004). 
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§ 55-11-10. Merger with unincorporated entity. 


CASE NOTES 


Cited in Lee v. Scarborough, — N.C. App. —, 


592 S.E.2d 43, 2004 N.C. App. LEXIS 259 


(2004). 


ARTICLE 18. 


Dissenters’ Rights. 


Part 1. Right to Dissent and Obtain Payment for Shares. 


§ 55-13-02. Right to dissent. 


CASE NOTES 


Exclusivity of Shareholders’s Remedy. 

Dissent and appraisal was the exclusive rem- 
edy for shareholders aggrieved by the price 
offered and the method by which the price was 
set in a cash-out merger of a North Carolina 
corporation; where a minority shareholder’s 
complaint centered around an allegation that a 


corporation’s directors and a buyer had en- 
gaged in a course of conduct designed to enable 
them to buy the shares of the minority at an 
unfair price, the complaint failed to adequately 
allege an unlawful or fraudulent transaction, 
and the complaint was properly dismissed. 
Osher v. Ridinger, 162 N.C. App. 155, 589 
S.E.2d 905, 2004 N.C. App. LEXIS 37 (2004). 


ARTICLE 14A. 


Reorganization. 


§ 55-14A-01. Fundamental changes in reorganization pro- 


ceedings. 


CASE NOTES 


Cited in Lee v. Scarborough, — N.C. App. —, 
092 S.E.2d 43, 2004 N.C. App. LEXIS 259 
(2004); Lee v. Scarborough, 162 N.C. App. 674, 


595 8.E.2d 729, 2004 N.C. App. LEXIS 812 
(2004). 
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ARTICLE 15. 


Foreign Corporations. 


Part 1. Certificate of Authority. 


§ 55-15-02. Consequences of transacting business without 


authority. 


CASE NOTES 


Action Permitted Where Corporation 
Obtained Certificate of Authority Prior to 
Hearing. — Foreign corporation could enforce 
a foreign judgment obtained in a South Caro- 
lina court against the individuals where the 
corporation obtained its certificate of authority 


before the hearing in North Carolina; it was not 
necessary to obtain the certificate of authority 
prior to commencing trial in South Carolina. 
Kyle & Assocs. v. Mahan, 161 N.C. App. 341, 
587 S.E.2d 914, 2003 N.C. App. LEXIS 2057 
(2003). 
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Chapter 55A. 
North Carolina Nonprofit Corporation Act. 


ARTICLE 3. 


Purposes and Powers. 


§ 55A-3-04. Ultra vires. 
CASE NOTES 


Cited in Morris v. Thomas, 161 N.C. App. 
680, 589 S.E.2d 419, 2003 N.C. App. LEXIS 
2271 (2003). 


§ 55A-3-05. Exercise of corporate franchises not granted. 
CASE NOTES 


Cited in Morris v. Thomas, 161 N.C. App. 
680, 589 S.E.2d 419, 2003 N.C. App. LEXIS 
2271 (2003). 


ARTICLE 7. 
Members’ Meetings and Voting; Derivative Proceedings. 


Part 4. Derivative Proceedings. 
§ 55A-7-40. Derivative proceedings. 
CASE NOTES 


Standing. — G.S. 55A-7-40(a) plainly re- to challenge ultra vires acts of a not-for-profit 
stricts standing to bring a derivative action to corporation. Morris v. Thomas, 161 N.C. App. 
the members and directors of a nonprofit cor- 680, 589 S.E.2d 419, 2003 N.C. App. LEXIS 
poration. Thus, by statute, only members, di- 2271 (2003). 
rectors, or the attorney general have standing 


ARTICLE 14. 


Dissolution. 
Part 3. Judicial Dissolution. 


§ 55A-14-30. Grounds for judicial dissolution. 
CASE NOTES 


Cited in Morris v. Thomas, 161 N.C. App. 
680, 589 S.E.2d 419, 2003 N.C. App. LEXIS 
2271 (2003). 
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Chapter 55B. 
Professional Corporation Act. 


Sec. 
55B-2. Definitions. 


§ 55B-2. Definitions. 


As used in this Chapter, the following words shall, unless the context 
requires otherwise, have the following meanings: 

(1) “Disqualified person” means a licensed person who for any reason 
becomes legally disqualified to render the same professional services 
which are or were being rendered by the professional corporation of 
which such person is an officer, director, shareholder or employee. 

(2) “Licensee” means any natural person who is duly licensed by the 
appropriate licensing board to render the same professional services 
which will be rendered by the professional corporation of which he is, 
or intends to become, an officer, director, shareholder or employee. 

(3) “Licensing board” means a board which is charged with the licensing 
and regulating of the profession or practice in this State in which the 
professional corporation is organized to engage. 

(4) The term “licensing board,” as the same applies to attorneys at law, 
shall mean the Council of the North Carolina State Bar, and it shall 
include the North Carolina State Board of Law Examiners only to the 
extent that the North Carolina Board of Law Examiners is authorized 
to issue licenses for the practice of law under the supervision of the 
Council of the North Carolina State Bar. 

(5) “Professional corporation” means a corporation which is engaged in 
rendering the professional services as herein specified and defined, 
pursuant to a certificate of registration issued by the Licensing Board 
regulating the profession or practice, and which has as its sharehold- 
ers only those individuals permitted by G.S. 55B-6 of this Chapter to 
be shareholders and which designates itself as may be required by 
this statute, and which is organized under the provisions of this 
Chapter and of Chapter 55, the North Carolina Business Corporation 
Act. 

(6) The term “professional service” means any type of personal or profes- 
sional service of the public which requires as a condition precedent to 
the rendering of such service the obtaining of a license from a 
licensing board as herein defined, and pursuant to the following 
provisions of the General Statutes: Chapter 83A, “Architects”; Chap- 
ter 84, “Attorneys-at-Law”; Chapter 93, “Public Accountants”; and the 
following Articles in Chapter 90: Article 1, “Practice of Medicine,” 
Article 2, “Dentistry,” Article 6, “Optometry,” Article 7, “Osteopathy,” 
Article 8, “Chiropractic,” Article 9A, “Nursing Practice Act,” with 
regard to registered nurses, Article 11, “Veterinarians,” Article 12A, 
“Podiatrists,” Article 18A, “Practicing Psychologists,” Article 18C, 
“Marriage and Family Therapy Licensure,” Article 18D, “Occupa- 
tional Therapy,” Article 22, “Licensure Act for Speech and Language 
Pathologists and Audiologists,” and Article 24, “Licensed Professional 
Counselors”; Chapter 89C, “Engineering and Land Surveying”; Chap- 
ter 89A, “Landscape Architects”; Chapter 90B, “Social Worker Certi- 
fication and Licensure Act” with regard to Licensed Clinical Social 
Workers as defined by G.S. 90B-3; Chapter 89E, “Geologists”; Chapter 
89B, “Foresters”; and Chapter 89F, “North Carolina Soil Scientist 
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Licensing Act”. (1969, cay tsnsu2alo vis c. 196, 5.1; 1977, c. 5a; ce) B55. 
s. 1; 1979, c. 460; 1989 (Reg. Sess., 1990), c. 1024, s. 3; 1991, c. 205, s. 
1; 1995, c. 382, s. 2; 1997-421, s. 2; 2000-115, s. 4; 2001-487, s. 40(d); 
2003-117, s. 3; 2004-199, s. 19; 2004-203, s. 4.) 


Effect of Amendments. — 

Session Laws 2004-199, s. 19, effective Au- 
gust 17, 2004, inserted “Article 22, ‘Licensure 
Act for Speech and Language Pathologists and 
Audiologists,’ and” in subdivision (6). 


Session Laws 2004-203, s. 4, effective August 
17, 2004, substituted “Licensed” for “Certified” 
preceding “Clinical Social Workers” in subdivi- 
sion (6). 


§ 55B-9. Professional relationship and liability. 


CASE NOTES 


“Piercing of Corporate Veil” Held Inap- 
propriate Remedy. — Defendants’ Fed. R. 
Civ. P. 12(b)(6) motion to dismiss the the claims 
against defendant individual was granted be- 
cause the allegations that the individual had an 
ownership interest in and exercised control 
over defendant corporation did not, without 
more, warrant imposing the equitable remedy 


of disregarding the corporate entity and impos- 
ing liability on the individual. DeWitt v. Hutch- 
ins, 309 F. Supp. 2d 743, 2004 U.S. Dist. LEXIS 
9446 (M.D.N.C. 2004). 

Cited in Nutek Custom Hosiery, Inc. v. Roe- 
buck, 161 N.C. App. 166, 587 S.E.2d 502, 2003 
N.C. App. LEXIS 1982 (2003). 
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Chapter 58. 


Insurance. 


Article 2. 
Commissioner of Insurance. 


Sec. 

58-2-131. Examinations to be made; authority, 
scope, scheduling, and conduct of 
examinations. 

58-2-133. Conflict of interest; cost of examina- 
tions; immunity from lability. 

58-2-136. Insurer records sent to Department 
for examination; expenses. 

58-2-150. Oath required for compliance with 
law. 


Article 3. 
General Regulations for Insurance. 


58-3-33. Insurer conditionally required to pro- 
vide information. 


Article 6. 
License Fees and Taxes. 
58-6-25. Insurance regulatory charge. 
Article 10. 


Miscellaneous Insurer Financial 
Provisions. 


Part 2. Assumption Reinsurance. 
58-10-20. Scope. 
Article 21. 
Surplus Lines Act. 
58-21-65. Licensing of surplus lines licensee. 
Article 22. 
Liability Risk Retention. 


58-22-20. Risk retention groups not chartered 
in this State. 


Article 28. 
Unauthorized Insurers. 


58-28-5. Transacting business without certifi- 
cate of authority prohibited; ex- 
ceptions. 

58-28-45. Uniform Unauthorized Insurers Act. 


Article 31. 


Insuring State Property, Officials and 
Employees. 


58-31-66. Public construction contract surety 
bonds. 


Article 33. 


Licensing of Agents, Brokers, Limited 
Representatives, and Adjusters. 


Sec. 

58-33-46. Suspension, probation, revocation, 
or nonrenewal of licenses. 

58-33-82. Commissions. 

58-33-95. Agents personally liable; represent- 
ing unlicensed company prohib- 
ited; penalty. 

58-33-130. Continuing education program for 
licensees. 

58-33-133. Continuing education course pro- 
vider fees. 


Article 36. 
North Carolina Rate Bureau. 


58-36-10. Method of rate making; factors con- 
sidered. 

58-36-90. Prohibitions on using credit scoring 
to rate noncommercial private 
passenger motor vehicle and resi- 
dential property insurance; excep- 
tions. 

58-36-115. Prohibitions on using inquiries to 
terminate a policy, refuse to issue 
or renew a policy, or to subject a 
policy to consent to rate. 


Article 40. 
Regulation of Insurance Rates. 
58-40-25. Rating methods. 
Article 58. 
Life Insurance and Viatical Settlements. 
Part 2. Financial Provisions. 
58-58-60. Repealed. 
Part 3. Insurable Interests and Other Rights. 


58-58-86. (Effective until October 1, 2007) In- 
surable interest of charitable or- 
ganizations. 

58-58-86. (Effective October 1, 2007) Insurable 
interest of charitable organiza- 
tions. 


Article 64. 


Continuing Care Retirement 
Communities. 


58-64-33. Operating reserves. 
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Article 71. 


Bail Bondsmen and Runners. 


Sec. 
58-71-71. Examination; educational require- 
ments; penalties. 


Article 85. 


State Appropriation. 


58-85-1. Application of fund. 

58-85-15. Who shall participate in the fund. 

58-85-20. Who may become members. 

58-85-25. Applied to members of regular fire 
company. 


Article 86. 


North Carolina Firemen’s and Rescue 
Squad Workers’ Pension Fund. 


58-86-55. Monthly pensions upon retirement. 
Article 87. 
Volunteer Safety Workers Assistance. 
58-87-1. Volunteer Fire Department Fund. 
Article 89. 
Repealed. 
58-89-1 through 58-89-30. Repealed. 


Article 89A. 


North Carolina Professional Employer 
Organization Act. 


Part 1. In General. 


58-89A-1. Title. 
58-89A-5. Definitions. 
58-89A-10. North Carolina Professional Em- 


Sec. 
58-89A-40. 


58-89A-50. 
58-89A-60. 
58-89A-65. 
58-89A-70. 
58-89A-75. 
58-89A-76. 
58-89A-80. 


58-89A-85. 


Qualifications for controlling per- 
son. 

Surety bond; letter of credit. 

License application. 

Fees. 

License issuance and maintenance. 

Limited license. 

Alternative licensing. 

License not assignable; change of 
name or location. 

Supervision; rehabilitation; liqui- 
dation. 


Part 3. Licensee Duties and Responsibilities. 


58-89A-95. 


58-89A-100. 
58-89A-105. 


58-89A-110. 
58-89A-112. 
58-89A-115. 
58-89A-120. 
58-89A-125. 
58-89A-130. 
58-89A-135. 
58-89A-140. 
58-89A-145. 
58-89A-150. 


Agreement; notice. 
Contract requirements. 
Employee benefit plans; required 
disclosure; other reports. 
Workers’ compensation insurance. 
Liabilities. 
Benefit plan notice. 
Unemployment taxes; payroll. 
Posting requirements. 
Contractual duties. 
Compliance with other laws. 
Required information. 
Examinations. 
Agent for service of process. 


Part 4. Penalties and Sanctions. 


58-89A-155. 
58-89A-160. 
58-89A-165. 


58-89A-170. 
58-89A-175. 
58-89A-180. 


Grounds for disciplinary action. 
Sanctions. 

Injunctions; civil remedies; cease 
and desist orders. 

Prohibited acts. 

Criminal penalty. 

Application to unlicensed profes- 
sional employer organizations. 


Article 90. 


58-89A-15. 
58-89A-20. 
58-89A-25, 


58-89A-30. 
58-89A-31. 


ployer Organization Advisory 
Council. 
Rules. 
Interagency cooperation. 
Effect of other law on client compa- 
nies and assigned employees. 
Other provisions of this chapter. 
Tax credits and other incentives. 


Part 2. License Requirements and 


58-89A-35. 


Limitations. 


License required; professional em- 
ployer organization groups. 


Health Insurance Innovations 
Commission. 


58-90-1. Findings and Purpose. 

58-90-5. Commission Established. 

58-90-10. Commission Duties and Responsibil- 
ities. 

58-90-15. Meetings; Staff; Funding. 

58-90-20. Temporary Rules. 

58-90-25. Funds to be deposited with State 
Treasurer. 
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ARTICLE 2. 


Commissioner of Insurance. 


§ 58-2-1. Department established. 


CASE NOTES 


Cited in State ex rel. Comm’ of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 


470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


§ 58-2-5. Commissioner’s election and term of office. 


CASE NOTES 


Cited in State ex rel. Comm’ of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 


470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


§ 58-2-40. Powers and duties of Commissioner. 


CASE NOTES 


Cited in State ex rel. Comm’r of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 


470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


§ 58-2-80. Court review of rates and classification. 


CASE NOTES 


Application of “Substantial Evidence” 
Standard. — 

Commissioner of Insurance’s order setting 
insurance rates was presumed correct if it was 
supported by substantial evidence. State ex rel. 
Comm rr of Ins. v. N.C. Rate Bureau, 160 N.C. 
App. 416, 586 S.E.2d 470, 2003 N.C. App. 


LEXIS 1838 (2003), cert. denied, 358 N.C. 159, 
593 S.E.2d 588 (2004). 

Cited in State ex rel. Comm’r of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 
470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


§ 58-2-90. Extent of review under § 58-2-80. 


CASE NOTES 


Applicability of Review Standards to 
Ratemaking Cases. — 

Commissioner of Insurance’s order setting 
insurance rates was presumed correct if it was 
supported by substantial evidence, under G.S. 


§ 58-2-131. Examinations to 


58-2-90(e). State ex rel. Comm’r of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 
470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


be made; authority, scope, 


scheduling, and conduct of examinations. 


(a) This section and G.S. 58-2-132 through G.S. 58-2-134 shall be known and 
may be cited as the Examination Law. The purpose of the Examination Law is 
to provide an effective and efficient system for examining the activities, 
operations, financial condition, and affairs of all persons transacting the 
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business of insurance in this State and all persons otherwise subject to the 
Commissioner’s jurisdiction; and to enable the Commissioner to use a flexible 
system of examinations that directs resources that are appropriate and 
necessary for the administration of the insurance statutes and rules of this 
State. 

(b) As used in this section and G.S. 58-2-132 through G.S. 58-2-134, unless 
the context clearly indicates otherwise: 

(1) “Commissioner” includes an authorized representative or designee of 
the Commissioner. 

(2) “Examination” means an examination conducted under the Examina- 
tion Law. 

(3) “Examiner” means any person authorized by the Commissioner to 
conduct an examination. 

(4) “Insurance regulator” means the official or agency of another jurisdic- 
tion that is responsible for the regulation of a foreign or alien insurer. 

(5) “Person” includes a trust or any affiliate of a person. 

(c) Before licensing any person to write insurance in this State, the 
Commissioner shall be satisfied, by such examination and evidence as the 
Commissioner decides to make and require, that the person is otherwise duly 
qualified under the laws of this State to transact business in this State. 

(d) The Commissioner may conduct an examination of any entity whenever 
the Commissioner deems it to be prudent for the protection of policyholders or 
the public, but shall at a minimum conduct a financial examination of every 
domestic insurer not less frequently than once every five years. In scheduling 
and determining the nature, scope, and frequency of examinations, the 
Commissioner shall consider such matters as the results of financial statement 
analyses and ratios, changes in management or ownership, actuarial opinions, 
reports of independent certified public accountants, and other criteria as set 
forth in the NAIC Examiners’ Handbook. 

(e) To complete an examination of any entity, the Commissioner may 
authorize an examination or investigation of any person, or the business of any 
person, insofar as the examination or investigation is necessary or material to 
the entity under examination. 

(f) Instead of examining any foreign or alien insurer licensed in this State, 
the Commissioner may accept an examination report on that insurer prepared 
by the insurer’s domiciliary insurance regulator. In making a determination to 
accept the domiciliary insurance regulator’s report, the Commissioner may 
consider whether (i) the insurance regulator was at the time of the examina- 
tion accredited under NAIC Financial Regulation Standards and Accreditation 
Program, or (ii) the examination is performed under the supervision of an 
NAIC-accredited insurance regulator or with the participation of one or more 
examiners who are employed by the regulator and who, after a review of the 
examination work papers and report, state under oath that the examination 
was performed in a manner consistent with the standards and procedures 
required by the regulator. 

(g) If it appears that the insurer is of good financial and business standing 
and is solvent, and it is certified in writing and attested by the seal, if any, of 
the insurer’s insurance regulator that it has been examined by the regulator in 
the manner prescribed by its laws, and was by the examination found to be in 
sound condition, that there is no reason to doubt its solvency, and that it is still 
permitted under the laws of such jurisdiction to do business therein, then, in 
the Commissioner’s discretion, further examination may be dispensed with, 
and the obtained information and the furnished certificate may be accepted as 
sufficient evidence of the solvency of the insurer. 

(h) Upon determining that an examination should be conducted, the Com- 
missioner shall issue a notice of examination appointing one or more examin- 
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ers to perform the examination and instructing them about the scope of the 
examination. In conducting the examination, an examiner shall observe the 
guidelines and procedures in the NAIC Examiners’ Handbook. The Commis- 
sioner may also use such other guidelines or procedures as the Commissioner 
deems to be appropriate. 

(i) Every person from whom information is sought and its officers, directors, 
and agents must provide to the Commissioner timely, convenient, and free 
access, at all reasonable hours at its offices, to all data relating to the property, 
assets, business, and affairs of the entity being examined. The officers, 
directors, employees, and agents of the entity must facilitate and aid in the 
examination. The refusal of any entity, by its officers, directors, employees, or 
agents, to submit to examination or to comply with any reasonable written 
request of the Commissioner or to knowingly or willfully make any false 
statement in regard to the examination or written request, is grounds for 
revocation, suspension, refusal, or nonrenewal of any license or authority held 
by the entity to engage in an insurance or other business subject to the 
Commissioner’s jurisdiction. 

(j) The Commissioner may issue subpoenas, administer oaths, and examine 
under oath any person about any matter pertinent to the examination. Upon 
the failure or refusal of any person to obey a subpoena, the Commissioner may 
petition the Superior Court of Wake County, and upon proper showing the 
Court may enter any order compelling the witness to appear and testify or 
produce documentary evidence. Failure to obey the Court order is punishable 
as contempt of court. 

(k) When making an examination, the Commissioner may retain attorneys, 
appraisers, independent actuaries, independent certified public accountants, 
or other professionals and specialists as examiners. In the case of an exami- 
nation of an insurer, the insurer shall bear the cost of retaining those persons. 

(1) Pending, during, and after the examination of any entity, the Commis- 
sioner shall not make public the financial statement, findings, or examination 
report, or any report affecting the status or standing of the entity examined, 
until the entity examined has either accepted and approved the final exami- 
nation report or has been given a reasonable opportunity to be heard on the 
report and to answer or rebut any statements or findings in the report. The 
hearing, if requested, shall be informal and private. 

(m) Nothing in the Examination Law limits the Commissioner’s authority 
to terminate or suspend any examination in order to pursue other legal or 
regulatory action under the laws and rules of this State and to use any final or 
preliminary examination report, any examiner or insurer work papers or other 
documents, or any other information discovered or developed during any 
examination in the furtherance of any legal or regulatory action that the 
Commissioner may consider to be appropriate. Findings of fact and conclusions 
made pursuant to any examination are prima facie evidence in any legal or 
regulator action: (1991, c. 681, s. 2; 1995, c. 360, s. 2(c); c. 517, s. 1; 1998-212, 
seo). <c), (tf); 2001-180; ss: 1; 2! 3; 2002-144 s. 6; 2002-187, ss. 2.1, 2.2; 
2003-284, s. 22.2; 2004-124, s. 21.1.) 


Editor’s Note. — 

Session Laws 2004-124, s. 21.1, removed the 
June 30, 2004 expiration date for: “sections 1 
through 8 of this act.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 


sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2002-144, s. 6, as amended by Session Laws 
2003-284, s. 22.2, and as amended by Session 
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Laws 2004-124, s. 21.1, effective July 1, 2002, 


added the second sentence of subsection (k). 


§ 58-2-133. Conflict of interest; cost of examinations; im- 
munity from liability. 


(a) No person may be appointed as an examiner by the Commissioner if that 
person, either directly or indirectly, has a conflict of interest or is affiliated with 
the management of or owns a pecuniary interest in any person subject to 
examination. This section does not preclude an examiner from being: 

(1) A policyholder or claimant under an insurance policy; 

(2) A grantor of a mortgage or similar instrument on the examiner’s 
residence to an insurer if done under customary terms and in the 
ordinary course of business; 

(3) An investment owner in shares of regulated diversified investment 
companies; or 

(4) A settler or beneficiary of a blind trust into which any otherwise 
nonpermissible holdings have been placed. 

(b) Notwithstanding the requirements of G.S. 58-2-131, the Commissioner 
may retain from time to time, on an individual basis, qualified actuaries, 
certified public accountants, or other similar individuals who are indepen- 
dently practicing their professions, even though they may from time to time be 
similarly employed or retained by persons subject to examination under the 
Examination Law. In the case of an examination of an insurer, the insurer 
shall bear the cost of retaining those persons. 

(c) The refusal of any insurer to submit to examination is grounds for the 
revocation, suspension, or refusal of a license. The Commissioner may make 
public any such revocation, suspension, or refusal of license and may give 
reasons for that action. 

(d) The provisions of G.S. 58-2-160 apply to examinations conducted under 
the Examination Law. (1991, c. 681, s. 2; 1995, c. 360, s. 2(d); 2002-144, s. 7; 
2003-284, sy 22.2; 2004-12455. 21.17) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 


funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2002-144, s. 7, as amended by Session Laws 
2003-284, s. 22.2, and as amended by Session 
Laws 2004-124, s. 21.2, effective July 1, 2002, 
added the second sentence of subsection (b). 


textual provisions of this act apply only to 


§ 58-2-136. Insurer records sent to Department for exam- 
ination; expenses. 


(a) As used in this section, “records” means all data relating to the property, 
assets, business, and affairs of the insurer being examined. 

(b) In addition to the Commissioner’s authority in G.S. 58-2-185 through 
G.S. 58-2-200 to compel the production of records, in lieu of sending examiners 
to the location of an insurer’s records to conduct an examination under the 
Examination Law, the Commissioner may require the insurer to send copies of 
its records to the Department. The chief executive or financial officer of the 
insurer shall certify under oath that the copies are true and accurate copies of 
the insurer’s records. The insurer being examined shall pay all expenses 
associated with the examination. The insurer is not liable for the salaries and 
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benefits of Department employees. The refusal by an insurer to pay for 
expenses under this subsection is grounds for the suspension, revocation, or 
refusal of a license. 

(c) If the Commissioner sends examiners to the location of an insurer’s 
records to conduct an examination under the Examination Law, the insurer 
shall pay for the travel and subsistence expenses and other administrative 
expenses associated with the examination. The insurer is not liable for the 
salaries and benefits of Department employees. The refusal by an insurer to 
pay for expenses under this subsection is grounds for the suspension, revoca- 
tion, or refusal of a license. (2002-144, s. 8; 2003-284, s. 22.2; 2004-124, s. 21.1.) 


Editor’s Note. — Session Laws 2002-144, s. Session Laws 2004-124, s. 33.3, provides: 


12, as amended by Session Laws 2003-284, s. 
22.2, and as amended by Session Laws 2004- 
124, s. 21.1, made this section effective July 1, 
2002. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


§ 58-2-150. Oath required for compliance with law. 


Before issuing license to any insurance company to transact the business of 
insurance in this State, the Commissioner shall require, in every case, in 
addition to the other requirements provided for by law, that the company file 
with him the affidavit of its president or other chief officer that it accepts the 
terms and obligations of Articles 1 through 64 of this Chapter as a part of the 
consideration of the license. (1899, c. 54, s. 110; 1901, c. 391, s. 8; Rev., s. 46938; 
Ca5.,,s0216; 1991, c. 720, s. 4; 2004-199, s. 20(a).) 


Effect of Amendments. — Session Laws 
2004-199, s. 20(a), effective August 17, 2004, 
deleted “it has not violated any of the provi- 


sions of Articles 1 through 64 of this Chapter for 
the space of 12 months last past, and that” 
following “president or other chief officer that.” 


ARTICLE 3. 


General Regulations for Insurance. 


§ 58-3-1. State law governs insurance contracts. 
CASE NOTES 


Cited in NAS Sur. Group v. Precision Wood 
Prmdsae fit -oupp.,, 24. 7:/6,2003 US. Dist, 
LEXIS 12312 (M.D.N.C. 2003). 


§ 58-3-33. Insurer conditionally required to provide infor- 
mation. 


(a) A person who claims to have been physically injured or to have incurred 
property damage where such injury or damage is subject to a policy of nonfleet 
private passenger automobile insurance may request by certified mail directed 
to the insurance adjuster or to the insurance company (Attention Corporate 
Secretary) at its last known principal place of business that the insurance 
company provide information regarding the policy’s limits of coverage under 
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the applicable policy. Upon receipt of such a request, which shall include the 
policyholder’s name, and, if available, policy number, the insurance company 
shall notify that person within 15 business days, on a form developed by the 
Department, that the insurer is required to provide this information prior to 
litigation only if the person seeking the information satisfies all of the 
following conditions: 

(1) The person seeking the information submits to the insurer the 
person’s written consent to all of the person’s medical providers to 
release to the insurer the person’s medical records for the three years 
prior to the date on which the claim arose, as well as all medical 
records pertaining to the claimed injury. 

(2) The person seeking the information submits to the insurer the 
person’s written consent to participate in mediation of the person’s 
claim under G.S. 7A-38.3A. 

(3) The person seeking the information submits to the insurer a copy of 
the accident report required under G.S. 20-166.1 and a description of 
the events at issue with sufficient particularity to permit the insurer 
to make an initial determination of the potential liability of its 
insured. 

(b) Within 30 days of receiving the person’s written documents required 
under subsection (a) of this section, the insurer shall provide the policy limits. 

(c) Disclosure of the policy limits under this section shall not constitute an 
admission that the alleged injury or damage is subject to the policy. 

(d) This section does not apply to claims seeking recovery for medical 
malpractice or claims for which an insurer intends to deny coverage under any 
policy of insurance. (2003-307, s. 1; 2004-199, s. 21.) 


Effect of Amendments. — Session Laws  son’s medical providers” for “the person’s phy- 
2004-199, s. 21, effective August 17, 2004, in sicians” and added “as well as all medical 
subsection (a)(1), substituted “all of the per- records pertaining to the claimed injury.” 


ARTICLE 6. 


License Fees and Taxes. 


§ 58-6-25. Insurance regulatory charge. 


(a) (See Editor’s note) Charge Levied. — There is levied on each insurance 
company an annual charge for the purposes stated in subsection (d) of this 
section. The charge levied in this section is in addition to all other fees and 
taxes. The percentage rate of the charge is established pursuant to subsection 
(b) of this section. For each insurance company that is not a health mainte- 
nance organization, the rate is applied to the company’s premium tax liability 
for the taxable year. For health maintenance organizations, the rate is applied 
to a premium tax liability for the taxable year calculated as if the corporation 
or organization were paying tax at the rate in G.S. 105-228.5(d)(2). In 
determining an insurance company’s premium tax liability for a taxable year, 
the following shall be disregarded: 

(1) Additional taxes imposed by G.S. 105-228.8. 

(2) The additional local fire and lightning tax imposed by G.S. 105- 
228.5(d)(4). 

(3) Any tax credits for guaranty or solvency fund assessments under G.S. 
105-228.5A or G.S. 97-133(a). 

(4) Any tax credits allowed under Chapter 105 of the General Statutes 
other than tax payments made by or on behalf of the taxpayer. 

(b) Rates. — The rate of the charge for each taxable year shall be the 
percentage rate established by the General Assembly. When the Department 
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prepares its budget request for each upcoming fiscal year, the Department 
shall propose a percentage rate of the charge levied in this section. The 
Governor shall submit that proposed rate to the General Assembly each fiscal 
year. The General Assembly shall set by law the percentage rate of the charge 
levied in this section. The percentage rate may not exceed the rate necessary 
to generate funds sufficient to defray the estimated cost of the operations of the 
Department for each upcoming fiscal year, including a reasonable margin for a 
reserve fund. The amount of the reserve may not exceed one-third of the 
estimated cost of operating the Department for each upcoming fiscal year. In 
calculating the amount of the reserve, the General Assembly shall consider all 
relevant factors that may affect the cost of operating the Department or a 
possible unanticipated increase or decrease in North Carolina premiums or 
other charge revenue. 

(c) Returns; When Payable. — The charge levied on each insurance com- 
pany is payable at the time the insurance company remits its premium tax. If 
the insurance company is required to remit installment payments of premiums 
tax under G.S. 105-228.5 for a taxable year, it shall also remit installment 
payments of the charge levied in this section for that taxable year at the same 
time and on the same basis as the premium tax installment payments. Each 
installment payment shall be equal to at least thirty-three and one-third 
percent (33.3%) of the insurance company’s regulatory charge liability incurred 
in the immediately preceding taxable year. 

Every insurance company shall, on or before the date the charge levied in 
this section is due, file a return on a form prescribed by the Secretary of 
Revenue. The return shall state the company’s total North Carolina premiums 
or presumed premiums for the taxable year and shall be accompanied by any 
supporting documentation that the Secretary of Revenue may by rule require. 

(d) Use of Proceeds. — The Insurance Regulatory Fund is created in the 
State treasury, under the control of the Office of State Budget and Manage- 
ment. The proceeds of the charge levied in this section and all fees collected 
under Articles 69 through 71 of this Chapter and under Articles 9 and 9C of 
Chapter 143 of the General Statutes shall be credited to the Fund. The Fund 
shall be placed in an interest-bearing account and any interest or other income 
derived from the Fund shall be credited to the Fund. Moneys in the Fund may 
be spent only pursuant to appropriation by the General Assembly and in 
accordance with the line item budget enacted by the General Assembly. The 
Fund is subject to the provisions of the Executive Budget Act, except that no 
unexpended surplus of the Fund shall revert to the General Fund. All money 
credited to the Fund shall be used to reimburse the General Fund for the 
following: 

(1) Money appropriated to the Department of Insurance to pay its 
expenses incurred in regulating the insurance industry and other 
industries in this State. 

(2) Money appropriated to State agencies to pay the expenses incurred in 
regulating the insurance industry, in certifying statewide data pro- 
cessors under Article 11A of Chapter 131E of the General Statutes, 
and in purchasing reports of patient data from statewide data 
processors certified under that Article. 

(3) Money appropriated to the Department of Revenue to pay the ex- 
penses incurred in collecting and administering the taxes on insur- 
ance companies levied in Article 8B of Chapter 105 of the General 
Statutes. 

(4) Money appropriated for the office of Managed Care Patient Assistance 
Program established under G.S. 143-730 to pay the actual costs of 
administering the program. 
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(5) Money appropriated to the Department of Insurance for the imple- 


mentation and administration of independent external review proce- 
dures required by Part 4 of Article 50 of this Chapter. 


(6) Money appropriated to the Department of Justice to pay its expenses 


incurred in representing the Department of Insurance in its regula- 
tion of the insurance industry and other related programs and 
industries in this State that fall under the jurisdiction of the Depart- 
ment of Insurance. 


(7) Money appropriated to the Department of Insurance to pay its 


expenses incurred in connection with providing staff support for State 
boards and commissions, including the North Carolina Manufactured 
Housing Board, State Fire and Rescue Commission, North Carolina 
Building Code Council, North Carolina Code Officials Qualification 
Board, Public Officers and Employees Liability Insurance Commis- 
sion, North Carolina Home Inspector Licensure Board, and the 
Volunteer Safety Workers’ Compensation Board. 


(8) Money appropriated to the Department of Insurance to pay its 


expenses incurred in connection with continuing education programs 
under Article 33 of this Chapter and in connection with the purchase 
and sale of copies of the North Carolina State Building Code. 


(e) (See Editor’s note) Definitions. — The following definitions apply in 


this section: 


(1) (Effective for taxable years beginning before January 1, 2004) 
Article 65 corporation. — Defined in G.S. 105-228.3. 

(1) (Effective for taxable years beginning on or after January 1, 
2004) Repealed by Session Laws 2003-284, s. 43.2, effective for 
taxable years beginning on or after January 1, 2004. 

(2) Insurance company. — A company that pays the gross premiums tax 
levied in G.S. 105-228.5 and G.S. 105-228.8. 

(3) Insurer. — Defined in G.S. 105-228.3. (1991, c. 689, s. 289; 1991 (Reg. 


Sess., 1992), c. 812, s..6(e);, 1995, c, 360, ss. 10), 3(a);.c, 51 /ss 39h ata): 
1995 (Reg. Sess., 1996), c. 646, s. 19; c. 747, s. 3; 1997-443, s. 26.1; 
1997-475, s. 2.2; 1998-212, s. 29A.7(b); 1999-413, s. 4; 2000-140, s. 
93.1(a); 2001-424, ss. 12.2(b), 14E.1(a), 34.22(b), 34.22(c); 2001-489, s. 
2(d); 2002-72, s»9(a); 2002-126,.s. 15:5;.2002-144,"s.1.2002-15 9 Re 


66.5; 2003-284, ss. 22.2, 43.2; 2004-124, s. 21.1.) 


Editor’s Note. — 

Session Laws 2004-110, s. 3.1 provides: “The 
percentage rate to be used in calculating the 
insurance regulatory charge under G.S. 58-6-25 
is five percent (5%) for the 2004 calendar year.” 

Session Laws 2004-124, s. 21.1, removed the 
June 30, 2004 expiration date for: “sections 1 
through 8 of this act.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 


sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2002-144, s. 1, as amended by 
Session Laws 2003-284, s. 22.2, and as 
amended by 2004-124, s. 21.1, effective July 1, 
2002, added subdivisions (d)(6) and (d)(7) (sub- 
sequently recodified as (d)(7) and (d)(8)). 


620 


§$58-10-20 INSURANCE §$58-15-30 


ARTICLE 10. 


Miscellaneous Insurer Financial Provisions. 
Part 2. Assumption Reinsurance. 


§ 58-10-20. Scope. 


(a) This Part applies to any licensed insurer that either assumes or 
transfers the obligations or risks on policies under an assumption reinsurance 
agreement that is entered into on or after January 1, 1996. 

(b) This Part does not apply to: 

(1) Any reinsurance agreement or transaction in which the ceding insurer 
continues to remain directly liable for its insurance obligations or 
risks under the policies subject to the reinsurance agreement. 

(2) The substitution of one insurer for another upon the expiration of 
insurance coverage under statutory or contractual requirements and 
the issuance of a new policy by another insurer. 

(3) The transfer of policies under mergers or consolidations of two or more 
insurers to the extent that those transactions are regulated by 
statute. 

(4) Except as provided in G.S. 58-10-45, any insurer subject to a judicial 
order of liquidation or rehabilitation. 

(5) Any reinsurance agreement or transaction to which a state insurance 
guaranty association is a party, provided that policyholders do not lose 
any rights or claims afforded under their original policies under 
Articles 48 or 62 of this Chapter. 

(6) The transfer of liabilities from one insurer to another under a single 
group policy upon the request of the group policyholder. (1995, c. 318, 
s. 1; 2004-199, s. 20(b).) 


Effect of Amendments. — Session Laws added “Except as provided in G.S. 58-10-45” at 
2004-199, s. 20(b), effective August 17, 2004, the beginning of subdivision (b)(4). 


ARTICLE 15. 


Reciprocal Insurance. 
Part 1. General Provisions. 


§ 58-15-30. License, surplus, and deposit requirements. 


Effect of Amendments. — Session Laws after that date, amended G.S. 58-15-30(a) by 
2003-212, s. 26(e), as amended by Session Laws__— rewriting the last sentence of subsection (a), 
2004-203, s. 74(a), effective January 1, 2004, which read: “Such license shall expire on the 
and applicable to all company licenses issued or last day of June of each year. 
otherwise eligible for renewal or continuation 
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ARTICLE 21. 
Surplus Lines Act. 


§ 58-21-65. Licensing of surplus lines licensee. 


(a) No agent or broker licensed by the Commissioner shall procure any 
contract of surplus lines insurance with any nonadmitted insurer, unless he 
possesses a current surplus lines insurance license issued by the Commis- 
sioner. 

(b) The Commissioner shall issue a surplus lines license to any qualified 
holder of a current fire and casualty broker’s or agent’s license, but only when 
the broker or agent has: 

(1) Remitted the fifty dollars ($50.00) annual fee to the Commissioner; 

(2) Submitted a completed license application on a form supplied by the 
Commissioner, and the application has been approved by the Com- 
missioner; 

(3) Passed a qualifying examination approved by the Commissioner; 
except that all holders of a license prior to July 11, 1985 shall be 
deemed to have passed such an examination; and 

(4) Repealed by Session Laws 2004-199, s. 20(c), effective August 17, 2004. 

(c) Corporations shall be eligible to be resident surplus lines licensees, upon 
the following conditions: 

(1) The corporate licensee shall list individuals within the corporation 
who have satisfied all requirements of this Article to become surplus 
lines licensees; and 

(2) Only those individuals listed on the corporate license and who are 
surplus lines licensees shall transact surplus lines business. 

(d) Each surplus lines license shall be issued on September 1 of each year 
and expire August 31 of the following year unless renewed. Application for 
renewal shall be made 30 days before the expiration date. The license shall be 
renewed upon payment of the annual license fee and compliance with the other 
applicable provisions of this section. Any person who places surplus lines 
insurance without a valid surplus lines license in effect shall pay a penalty of 
one thousand dollars ($1,000) and be subject to such other penalties as 
provided by law. 

The clear proceeds of civil penalties provided for in this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(e) Any person who does not renew a surplus lines license and applies for 
another surplus lines license more than two years after the expiration date of 
the previous license shall be required to satisfy every condition in this section, 
including the written exam, before the Commissioner issues another surplus 
lines license to that person. 

(f) A person licensed as a surplus lines licensee under the laws of a state 
bordering this State may be licensed as a surplus lines licensee under this 
Article, if: G) the laws of the bordering state are substantially similar to the 
provisions of this Article and (ii) the bordering state has a law or regulation 
substantially similar to this subsection that permits surplus lines licensees 
licensed under this Article to be licensed by the bordering state and (iii) the 
person complies with all requirements of this Article and submits himself or 
herself to the Commissioner’s jurisdiction. (1985, c. 688, s. 1; 1985 (Reg. Sess., 
1986), c. 928, s. 6; c. 1013, ss. 4, 16; 1987, c. 629, s. 18; c. 752, s. 6; 1987 (Reg. 
pess., 1988), ¢. 975, s. 14; 1991, c. 212. s, 1; ¢.644, s, 41° 1998-215. 5.85: 
2004-199, s. 20(c).) 
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Effect of Amendments. — Session Laws 
2004-199, s. 20(c), effective August 17, 2004, 
repealed subdivision (b)(4). 


ARTICLE 22. 
Liability Risk Retention. 


§ 58-22-20. Risk retention groups not chartered in this 


State. 


Risk retention groups that have been chartered in states other than this 
State and that seek to do business as risk retention groups in this state must 
observe and abide by the laws of this State as follows: 

(1) Notice of Operations and Designation of Commissioner as Agent. — 
Before offering insurance in this State, a risk retention group shall 
submit to the Commissioner: 

a. A statement identifying the state or states in which the risk 


retention group is chartered and licensed as a liability insurance 
company, date of chartering, its principal place of business, and 
such other information including information on its membership, 
as the Commissioner may require to verify that the risk retention 
group is qualified under G.S. 58-22-10(10); 


b. A copy of its plan of operations or a feasibility study and revisions 


of such plan or study submitted to its state of domicile; provided, 
however, that the provision relating to the submission of a plan of 
operation or a feasibility study shall not apply with respect to any 
line or classification of liability insurance that (i) was defined in 
the Product Liability Risk Retention Act of 1981 before October 
27, 1986, and (ii) was offered before that date by any risk 
retention group that had been chartered and operating for not 
less than three years before that date; 


c. The risk retention group shall submit a copy of any revision to its 


plan of operation or feasibility study required by G.S. 58-22-15(b) 
at the same time that such revision is submitted to the Commis- 
sioner of its chartering state; and 


d. A statement of registration that designates the Commissioner as 


its agent for the purpose of receiving service of legal process. 


(2) Financial Condition. — A risk retention group doing business in this 
State shall file with the Commissioner: 
a. Acopy of the group’s financial statement submitted to its state of 


domicile, which shall be certified by an independent public 
accountant and contain a statement of opinion on loss and loss 
adjustment expense reserves made by a member of the American 
Academy of Actuaries or a qualified loss reserve specialist, under 
criteria established by the NAIC or by the Commissioner; 


b. A copy of each examination of the risk retention group as certified 


by the State insurance regulator or public official conducting the 
examination; 


c. Upon request by the Commissioner, a copy of any audit performed 


with respect to the risk retention group; and 


d. Such information as may be required to verify its continuing 


qualification as a risk retention group under G.S. 58-22-10(10). 


(3) Taxation. 
a. All premiums paid for coverages within this State to risk retention 


groups shall be subject to taxation at the same rate and subject to 
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(4) 


(5) 


(6) 


Wi 


(8 


) 


— 


the same payment procedures and to the same interest, fines, and 
penalties for nonpayment as those applicable to surplus lines 
insurance under Article 21 of this Chapter. Premiums paid by 
purchasing groups are, however, taxed as provided in G.S. 58-22- 
35(b). 

b. To the extent licensed agents or brokers are utilized pursuant to 
G.S. 58-22-60, they shall report and pay the taxes for the 
premiums for risks that they have placed with or on behalf of a 
risk retention group not chartered in this State. Such agent or 
broker shall keep a complete and separate record of all policies 
procured from each such risk retention group, which record shall 
be open to examination by the Commissioner, as provided in G.S. 
58-2-185. These records shall, for each policy and each kind of 
insurance provided thereunder, include the following: 

1. The limit of liability; 

2. The time period covered; 

3. The effective date; 

4. The name of the risk retention group that issued the policy; 
5. The gross premium charged; and 

6. The amount of return premiums, if any. 

c. To the extent that insurance agents or brokers are not utilized or 
fail to pay the tax, each risk retention group shall pay the tax for 
risks insured within the State. Each risk retention group shall 
report to the Commissioner all premiums paid to it for risks 
insured within the State. 

Compliance With Unfair Claims Settlement Practices Law. — A risk 

retention group and its agents and representatives shall comply with 

G.S. 58-3-100(a)(5) and G.S. 58-63-15(11). 

Deceptive, False, or Fraudulent Practices. — A risk retention group 

shall comply with the provisions of Article 63 of this Chapter and 

Chapter 75 of the General Statutes regarding deceptive, false, or 

fraudulent acts or practices. 

Examination Regarding Financial Condition. — A risk retention group 

must submit to an examination by the Commissioner to determine its 

financial condition if the insurance regulator of the jurisdiction in 
which the group is chartered has not initiated an examination or does 
not initiate an examination within 60 days after a request by the 

Commissioner. This examination shall be coordinated to avoid unjus- 

tified repetition and conducted in an expeditious manner and in 

accordance with the Examiner Handbook of the NAIC. 

Notice to Purchasers. — Any policy issued by a risk retention group 

shall contain in 10 point type and contrasting color on the front page 

and the declaration page, the following notice: 


“NOTICE 


This policy is issued by your risk retention group. Your risk retention 
group is not subject to all of the insurance laws and regulations of 
your state. In the event of the insolvency of your risk retention group, 
losses under this policy will not be paid by any insurance insolvency 
or guaranty fund in this State.” 


Prohibited Acts Regarding Solicitation or Sale. — The following acts 

by a risk retention group are prohibited: 

a. The solicitation or sale of insurance by a risk retention group to 
any person who is not eligible for membership in such group; and 
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b. The solicitation or sale of insurance by, or operation of, a risk 
retention group that is in a hazardous financial condition or is 
financially impaired. 

(9) Prohibition of Ownership By An Insurance Company. — No risk 
retention group shall be allowed to do business in this State if an 
insurance company is directly or indirectly a member or owner of such 
risk retention group, other than in the case of a risk retention group 
all of whose members are insurance companies. 

(10) Prohibited Coverage. — No risk retention group may offer insurance 
policy coverage prohibited or not authorized by this Chapter or 
declared unlawful by the appellate courts of this State. 

(11) Delinquency Proceedings. — A risk retention group not chartered in 
this State and doing business in this State must comply with a lawful 
order issued in a voluntary dissolution proceeding or in a delinquency 
proceeding commenced by a state insurance commissioner if there has 
been a finding of financial impairment after an examination under 
G.S. 58-22-20(6). 

(12) Penalties. — Arisk retention group that violates any provision of this 
Article is subject to G.S. 58-2-70. (1985 (Reg. Sess., 1986), c. 1013, s. 
SAA UeilesCio1LO,S0l-c. (21,88. 1,.2, 1993, ¢, 452. 8..31; 1995 (Reg. Sess., 
1996), c. 747, s. 9; 2004-199, s. 20(d).) 


Effect of Amendments. — Session Laws _— substituted “G.S. 58-3-100(a)(5)” for “G.S. 58-3- 
2004-199, s. 20(d), effective August 17, 2004, 100(5)” in subdivision (4). 


ARTICLE 28. 


Unauthorized Insurers. 


§ 58-28-5. Transacting business without certificate of au- 
thority prohibited; exceptions. 


(a) Except as otherwise provided in this section, it is unlawful for any 
company to enter into a contract of insurance as an insurer or to transact 
insurance business in this State as set forth in G.S. 58-28-10, without a license 
issued by the Commissioner. This section does not apply to the following acts 
or transactions: 

(1) The procuring of a policy of insurance upon a risk within this State 
where the applicant is unable to procure coverage in the open market 
with admitted companies and is otherwise in compliance with Article 
21 of this Chapter. 

(2) Contracts of reinsurance; but not including assumption reinsurance 
transactions, whereby the reinsuring company succeeds to all of the 
liabilities of and supplants the ceding company on the insurance 
contracts that are the subject of the transaction, unless prior approval 
has been obtained from the Commissioner. 

(3) Transactions in this State involving a policy lawfully solicited, written 
and delivered outside of this State covering only subjects of insurance 
not resident, located or expressly to be performed in this State at the 
time of issuance, and which transactions are subsequent to the 
issuance of such policy. 

(4) Transactions in this State involving group life insurance, group 
annuities, or group, blanket, or franchise accident and health insur- 
ance where the master policy for the insurance was lawfully issued 
and delivered in a state in which the company was authorized to 
transact business. 
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(5) Transactions in this State involving all policies of insurance issued 
before July 1, 1967. 

(6) The procuring of contracts of insurance issued to a nuclear insured. As 
used in this subdivision, “nuclear insured” means a public utility 
procuring insurance against radioactive contamination and other 
risks of direct physical loss at a nuclear electric generating plant. 

(7) Insurance independently procured, as specified in subsection (b) of this 
section. 

(8) Insurance on vessels or craft, their cargoes, marine builders’ risks, 
marine protection and indemnity, or other risks commonly insured 
under marine insurance policies, as distinguished from inland marine 
insurance policies. 

(9) Transactions in this State involving commercial aircraft insurance, 
meaning insurance against (i) loss of or damage resulting from any 
cause to commercial aircraft and its equipment, (ii) legal liability of 
the insured for loss or damage to another person’s property resulting 
from the ownership, maintenance, or use of commercial aircraft, and 
(iii) loss, damage, or expense incident to a liability claim. 

(b) Any person in this State may directly procure or directly renew insur- 
ance with an eligible surplus lines insurer, as defined in G.S. 58-21-10(3), 
without the involvement of an agent, broker, or surplus lines licensee, on a risk 
located or to be performed, in whole or in part, in this State. The person shall, 
within 30 days after the date the insurance is procured or renewed, file a 
written report with the Commissioner on forms prescribed by the Commis- 
sioner. The report must contain the name and address of the insured; name 
and address of the insurer; the subject of insurance; a general description of 
the coverage; the amount of premium currently charged; and any additional 
information requested by the Commissioner. The report must also contain an 
affidavit of the insured that states that the full amount or kind of insurance 
cannot be obtained from insurers that are licensed to do business in this State; 
and that the insured has made a diligent search among the insurers that are 
licensed to transact and are actually writing the particular kind and class of 
insurance in this State. Gross premiums charged for the insurance, less any 
return premiums, are subject to a tax at the rate of five percent (5%). At the 
time of filing the report required by this subsection, the insured shall pay the 
tax to the Commissioner. The Commissioner has the powers specified in G.S. 
58-21-90 with respect to the tax levied by this subsection. 

(c) This section does not apply to any surviving nonprofit corporation that 
results from a merger between the nonprofit corporation established by the 
North Carolina State Bar Council pursuant to Chapter 707 of the 1975 Session 
Laws of North Carolina and another domestic nonprofit corporation; provided, 
however, that any such surviving corporation shall register with the North 
Carolina State Bar Council under G.S. 84-23.1. (1967, c. 909, s. 1; 1971, c. 510, 
6781985) 6'688\-s.2" 1987, ch7270 ss'4, 5: e864 68°47, 7071991 %crG44e so; 
1993, c. 409, s. 26; c. 504, s. 20; 1995, c. 1938, s. 30; 1999-219, s. 5.4; 2004-166, 
s. 4.) 


Effect of Amendments. — Session Laws _ surplus lines insurer, as defined in G.S. 58-21- 
2004-166, s. 4, effective December 1, 2004, and _10(3),” for “unlicensed insurer,” and substituted 
applicable to acts committed on or after that “licensed” for “admitted” two times. 
date, in subsection (b), substituted “eligible 
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§ 58-28-45. Uniform Unauthorized Insurers Act. 


(a) No person, corporation, association or partnership shall in this State act 
as agent for any insurer not authorized to transact business in this State, or 
negotiate for or place or aid in placing insurance coverage in this State for 
another with any such insurer. 

(b) No person, corporation, association or partnership shall in this State aid 
any unauthorized insurer in effecting insurance or in transacting insurance 
business in this State, either by fixing rates, by adjusting or investigating 
losses, by inspecting or examining risks, by acting as attorney-in-fact or as 
attorney for service for process, or otherwise, except as provided in subsection 
(e) hereof. 

(c) No person, corporation, association or partnership shall make, negotiate 
for or place, or aid in negotiating or placing any insurance contract in this 
State for another who is an applicant for insurance covering any property or 
risk in another state, territory or district of the United States with any insurer 
not authorized to transact insurance business in the state, territory or district 
wherein such property or risk or any part thereof is located. 

(d) The provisions of the three foregoing subsections do not apply to 
contracts of reinsurance, or to contracts of insurance made through surplus 
lines licensees as provided in Article 21 of this Chapter, nor do they apply to 
any insurer not authorized in this State, or its representatives, in investigat- 
ing, adjusting losses or otherwise complying in this State with the terms of its 
insurance contracts made in a state wherein the insurer was authorized; 
provided, the property or risk insured under such contracts at the time such 
contract was issued was located in such other state. A motor vehicle used and 
kept garaged principally in another state shall be deemed to be located in such 
state. 

(e)(1) Repealed by Session Laws 1985, c. 666, s. 40. 

(2) Such service of process shall be made by delivering and leaving with 
the Commissioner or to some person in apparent charge of his office 
two copies thereof and the payment to him of such fees as may be 
prescribed by law. The Commissioner shall forthwith mail by regis- 
tered mail one of the copies of such process to the defendant at its last 
known principal place of business, and shall keep a record of all such 
process so served upon him. Such service of process is sufficient 
provided notice of such service and a copy of the process are sent 
within 10 days thereafter by registered mail by plaintiff’s attorney to 
the defendant at its last known principal place of business, and the 
defendant’s receipt, or receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter and 
the name and address of the person to whom the letter is addressed, 
and the affidavit of plaintiff’s attorney showing a compliance herewith 
are filed with the clerk of the court in which such action is pending on 
or before the date the defendant is required to appear, or within such 
further time as the court may allow. However, no plaintiff or com- 
plainant shall be entitled to a judgment by default under this 
subdivision (2) until the expiration of 30 days from the date of the 
filing of the affidavit of compliance. 

(3) Service of process in any such action, suit or proceeding shall be in 
addition to the manner provided in the preceding subdivision (2) be 
valid if served upon any person within this State who, in this State on 
behalf of such insurer, is 
a. Soliciting insurance, or 
b. Making any contract of insurance or issuing or delivering any 

policies or written contracts of insurance, or 
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c. Collecting or receiving any premium for insurance; and a copy of 
such process is sent within 10 days thereafter by registered mail 
by plaintiff's attorney to the defendant at the last known princi- 
pal place of business of the defendant, and the defendant’s 
receipt, or the receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter 
and the name and address of the person to whom the letter is 
addressed, and the affidavit of plaintiff's attorney showing a 
compliance herewith are filed with the clerk of the court in which 
such action is pending on or before the date the defendant is 
required to appear, or within such further time as the court may 
allow. 

d. Nothing in this subsection (e) shall limit or abridge the right to 
serve process, notice or demand upon any insurer in any other 
manner now or hereafter permitted by law. 

(f) No unauthorized insurer shall institute or file, or cause to be instituted 
or filed, any suit, action or proceeding in this State to enforce any right, claim 
or demand arising out of the transaction of business in this State until such 
insurer shall have obtained a license to transact insurance business in this 
State. Nothing in this subsection shall be construed to require an unauthorized 
insurance company to obtain a license before instituting or filing, or causing to 
be instituted or filed, any suit, action or proceeding either in connection with 
any of its investments in this State or in connection with any contract issued 
by it at a time when it was authorized to do business in the state where such 
contract was issued. 

(g)(1) Before any unauthorized insurer shall file or cause to be filed any 
pleading in any action, suit or proceeding instituted against it, such 
unauthorized insurer shall either 
a. File with the clerk of the court in which such action, suit or 

proceeding is pending a bond with good and sufficient sureties, to 
be approved by the court, in an amount to be fixed by the court 
sufficient to secure the payment of any final judgment which may 
be rendered in such action or 

b. paocure a license to transact the business of insurance in this 

tate. 

(2) The court in any action, suit or proceeding in which service is made in 
the manner prescribed in subdivisions (2) and (3) of subsection (e) 
may order such postponement as may be necessary to afford the 
defendant reasonable opportunity to comply with the provisions of 
subdivision (1) of this subsection (g) and to defend such action. 

(3) Nothing in subdivision (1) of this subsection (g) shall be construed to 
prevent an unauthorized insurer from filing a motion to quash a writ 
or to set aside service thereof made in the manner provided in 
subdivisions (2) and (3) of subsection (e) on the ground either 
a. That no policy or contract of insurance has been issued or delivered 

to a citizen or resident of this State or to a corporation authorized 
to do business therein, or 

b. That such insurer has not been transacting business in this State, 
or 

c. That the person on whom service was made pursuant to subdivi- 
sion (3) of subsection (e) was not doing any of the acts enumerated 
therein. 

(h) Except as provided in G.S. 58-33-95, any person, corporation, association 
or partnership violating any of the provisions of this section shall be guilty of 
a Class 3 misdemeanor and shall only be fined not less than one thousand 
dollars ($1,000) nor more than five thousand dollars ($5,000). 
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(i) This section shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states which enact it. 

() This section may be cited as the Uniform Unauthorized Insurers Act. 
(1899, c. 54, s. 105; Rev., s. 4763; C.S., s. 6424; 1945, c. 386; 1985, c. 666, ss. 20, 
AyMOSt (c2 864, isy £75 (199035ic.1539) sx454- 1994, Kx: Sessiy cc: 24; sz 14(c); 
1999-132, s. 9.1; 2004-166, s. 3.) 


Effect of Amendments. — Session Laws 
2004-166, s. 3, effective December 1, 2004, and 
applicable to acts committed on or after that 


date, added “Except as provided in G.S. 58-33- 
95,” at the beginning of subsection (h). 


ARTICLE 31. 
Insuring State Property, Officials and Employees. 


§ 58-31-66. Public construction contract surety bonds. 


(a) Neither the State nor any county, city, or other political subdivision of 
the State, or any officer, employee, or other person acting on behalf of any such 
entity shall, with respect to any public building or construction contract, 
require any contractor, bidder, or proposer to procure a bid bond, payment 
bond, or performance bond from a particular surety, agent, producer, or broker. 

(b)(1) Repealed by Session Laws 2004-203, s. 74(b), effective October 1, 


2004. 
(2) because 


(c) Repealed by Session Laws 2004-2038, s. 74(b), effective October 1, 2004. 


(2003-212, s. 27; 2004-203, s. 74(b).) 


Editor’s Note. — Session Laws 2004-203, s. 
74(b), in repealing subsection (b), added the 
word “because” in subdivision (b)(2) instead of 
deleting it. The section has been set out in the 
form above at the direction of the Revisor of 
Statutes. 


Effect of Amendments. — Session Laws 
2004-203, s. 74(b), effective October 1, 2004, 
rewrote the section. 


ARTICLE 33. 


Licensing of Agents, Brokers, Limited Representatives, and 
Adjusters. 


§ 58-33-10. Definitions. 


CASE NOTES 


North Carolina requires any person who 
acts as an insurance agent, broker, or re- 
insurance intermediary, to first obtain a 
license; G.S. 58-33-10 contains a number of 
statutory definitions, including definitions for 
insurance brokers and agents, and specifically 
excludes from the definitions of the terms “sell”, 


“solicit”, and “negotiate” referrals to licensed 
insurance agents or brokers that do not include 
discussions of specific insurance policy terms 
and conditions. Marker & Assocs. v. J. Allan 
Hall & Assocs., 314 F. Supp. 2d 555, 2004 U.S. 
Dist. LEXIS 7345 (E.D.N.C. 2004). 
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§ 58-33-46. Suspension, probation, revocation, or non- 
renewal of licenses. 


(a) The Commissioner may place on probation, suspend, revoke, or refuse to 
renew any license issued under this Article, in accordance with the provisions 
of Article 3A of Chapter 150B of the General Statutes, for any one or more of 
the following causes: 

(1) Providing materially incorrect, misleading, incomplete, or materially 
untrue information in the license application. 

(2) Violating any insurance laws, or violating any administrative rule, 
subpoena, or order of the Commissioner or of another state’s insur- 
ance regulator. 

(3) Obtaining or attempting to obtain a license through misrepresentation 
or fraud. 

(4) Improperly withholding, misappropriating, or converting any monies 
or properties received in the course of doing insurance business. 

(5) Intentionally misrepresenting the terms of an actual or proposed 
insurance contract or application for insurance. 

(6) Having been convicted of a felony or of a misdemeanor involving 
dishonesty or a breach of trust. 

(7) Having admitted or been found to have committed any insurance 
unfair trade practice or fraud. 

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating 
incompetence, untrustworthiness, or financial irresponsibility in the 
conduct of business in this State or elsewhere. 

(9) Having an insurance producer license, or its equivalent, denied, 
suspended, cr revoked in any other jurisdiction for reasons substan- 
tially similar to those listed in this subsection. 

(10) Forging another’s name to an application for insurance or to any 
document related to an insurance transaction. 

(11) Willfully failing to provide the notification required by subsection (c) 
of this section. 

(12) Knowingly accepting brokered insurance business from an individual 
who is not licensed to broker that kind of insurance. 

(12a) Soliciting, negotiating, or selling insurance in this State for an 
unauthorized insurer, regardless of whether the licensee or applicant 
knew that the insurer was unauthorized. As used in this section, the 
terms “soliciting”, “negotiating”, and “selling” shall have the meaning 
of “solicit”, “negotiate”, and “sell”, respectively, set forth in G.S. 
58-33-10. | 

(13) Failing to comply with an administrative or court order imposing a 
child support obligation, after entry of a final judgment or order 
finding the violation to have been willful. 

(14) Failing to pay State income tax or comply with any administrative or 
court order directing payment of State income tax, after entry of a 
final judgment or order finding the violation to have been willful. 

(15) Cheating on an examination for an insurance license or for a 
prelicensing or continuing education course, including improperly 
using notes or any other reference material to complete an examina- 
tion for an insurance license or for a prelicensing or continuing 
education course. 

(16) Willfully cverinsuring property. 

(17) Any cause for which issuance of the license could have been refused 
had it then existed and been known to the Commissioner at the time 
of issuance. 

(b) G.S. 58-2-50 applies to any investigation under this section. G.S. 58-2-70 
applies to any person subject to licensure under this Article. 
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(c) Any person licensed under this Article shall notify the Commissioner of 
the commencement of any bankruptcy, insolvency, or receivership proceeding 
affecting the person licensed, or upon making an assignment for the benefit of 
creditors of the person licensed. Each owner, manager, or officer of a business 
entity that is a licensed person shall be responsible for providing this 
notification. Any person responsible for notifying the Commissioner shall 
provide the notice within three business days after the commencement of the 
proceeding or the making of the assignment. 

(d) Ifthe Commissioner refuses to grant a license, or suspends or revokes a 
license, any appointment of the applicant or licensee shall likewise be revoked. 
No individual whose license is revoked shall be issued another license without 
first complying with all requirements of this Article. 

(e) No person shall be issued a license or appointment to enter the 
employment of any other person, which other person is at that time found by 
the Commissioner to be in violation of any of the insurance laws of this State, 
or which other person has been in any manner disqualified under any state or 
federal law to engage in the insurance business. 

(f) The Commissioner shall retain the authority to enforce the provisions of, 
and impose any penalty or remedy authorized by, this Chapter against any 
person who is under investigation for or charged with a violation of this 
Chapter even if the person’s license or registration has been surrendered or 
has lapsed by operation of law. (2001-203, s. 16; 2004-166, s. 2.) 


Effect of Amendments. — Session Laws applicable to acts committed on or after that 
2004-166, s. 2, effective December 1, 2004, and __ date, inserted subdivision (12a). 


§ 58-33-82. Commissions. 


(a) An insurance company or insurance producer shall not pay a commis- 
sion, service fee, or other valuable consideration to a person for selling, 
soliciting, or negotiating insurance in this State if that person is required to be 
licensed under this Article and is not so licensed. 

(b) A person shall not accept a commission, service fee, brokerage, or other 
valuable consideration for selling, soliciting, or negotiating insurance in this 
State if that person is required to be licensed under this Article and is not so 
licensed. 

(c) Renewal or other deferred commissions may be paid to a person for 
selling, soliciting, or negotiating insurance in this State if the person was 
required to be licensed under this Article at the time of the sale, solicitation, or 
negotiation and was so licensed at that time. 

(d) Except as provided in subsection (e) of this section, only agents who are 
duly licensed with appropriate company appointments, licensed brokers, 
licensed limited lines producers, or licensed limited representatives may 
accept, directly or indirectly, any commission, fee, or other valuable consider- 
ation for the sale, solicitation, or negotiation of insurance. 

(e) Commissions, fees, or other valuable consideration for the sale, solicita- 
tion, or negotiation of insurance may be assigned or directed to be paid in the 
following circumstances: 

(1) To a business entity by a person who is an owner, shareholder, 
member, partner, director, employee, or agent of that business entity. 

(2) To a producer in connection with renewals of insurance business 
originally sold by or through the licensed person or for other deferred 
commissions. 

(3) In connection with the indirect receipt of commissions in circum- 
stances in which a license is not required under G.S. 58-33-26(n). 
(2001-2038, s. 23; 2004-199, s. 20(e).) 
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2004-199, s. 20(e), effective August 17, 2004, 
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substituted “G.S. 58-33-26(n)” for “G.S. 58-33- 
26(m)” in subsection (e). 


CASE NOTES 


Statute Forbids Recovery of Commis- 
sions by Unlicensed Insurance Agent or 
Broker. — G.S. 58-33-82, which forbids the 
recovery of commissions by an unlicensed in- 
surance agent or broker, is effective as of July 1, 
2002; the United States District Court for the 
Eastern District of North Carolina, Western 
Division, finds that the laws of North Carolina 
prior to the enactment of G.S. 58-33-82 would 
also prevent an unlicensed insurance agent, 
broker, or reinsurance intermediary from re- 
covering commissions. Marker & Assocs. v. J. 
Allan Hall & Assocs., 314 F. Supp. 2d 555, 2004 
U.S. Dist. LEXIS 7345 (E.D.N.C. 2004). 

Summary judgment was entered for a 
reinsurance corporation, which was sued 
for sales commissions arising from insur- 
ance policies and business that plaintiff 
had referred to it; plaintiff could not recover 
commissions under North Carolina law because 
it had acted as a reinsurance intermediary with 
respect to the policies and business and plain- 
tiff was not licensed as a reinsurance interme- 


diary as required by North Carolina law. 
Marker & Assocs. v. J. Allan Hall & Assocs., 314 
F. Supp. 2d 555, 2004 U.S. Dist. LEXIS 7345 
(E.D.N.C. 2004). 

Unlicensed Agent, Broker, or Reinsur- 
ance Intermediary Cannot Maintain an 
Action for the Recovery of Commission. — 
North Carolina Supreme Court has held that if 
a plaintiff has contracted for the doing of an act 
or the handling of a transaction which he is 
forbidden to do by law, the unlicensed plaintiff 
cannot maintain an action for the recovery of 
his agreed share of the proceeds of their activ- 
ities; though this rule is articulated in a case 
involving the licensing of real estate agents, not 
insurance agents, the reasoning clearly applies 
to the licensing of insurance agents and will 
prevent an unlicensed agent, broker, or reinsur- 
ance intermediary from recovering commis- 
sions. Marker & Assocs. v. J. Allan Hall & 
Assocs., 314 F. Supp. 2d 555, 2004 U.S. Dist. 
LEXIS 7345 (E.D.N.C. 2004). 


§ 58-33-95. Agents personally liable; representing unli- 
censed company prohibited; penalty. 


(a) Any person or entity who solicits, negotiates, or sells insurance in this 


State for an unauthorized insurer: 


(1) Is the representative of that insurer and shall be strictly liable for any 
losses or unpaid claims if an unauthorized insurer fails to pay in full 
or in part any claim or loss within the provisions of any insurance 
contract sold, directly or indirectly, by or through that person or entity 
on behalf of the unauthorized insurer. 

(2) Shall be guilty of a Class 1 misdemeanor if the person or entity does 
not know that the insurer is an unauthorized insurer. Each solicita- 
tion, negotiation, or sale shall constitute a separate offense. 

(3) Shall be guilty of a Class H felony if the person or entity knew or 
should have known that the insurer is an unauthorized insurer. Each 
solicitation, negotiation, or sale shall constitute a separate offense. 


(b) A civil action may be filed or a license revocation proceeding may be 
initiated under this section regardless of whether a criminal action is brought 
or a criminal conviction is obtained for the act alleged in the civil action or 
revocation proceeding. 

(c) As used in this section, the terms “negotiate”, “sell”, and “solicit” shall 
have the meanings set forth in G.S. 58-33-10. As used in this section, the status 
of an entity or person as an “unauthorized insurer” shall be determined in 
accordance with Article 28 of this Chapter and, if applicable, Article 49 of this 
Chapter. (1987, c. 629, s. 1; 1993, c. 539, s. 457; 1994, Ex. Sess., c. 24, s. 14(c); 
2004-166, s. 1.) 
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Effect of Amendments. — Session Laws date, rewrote subsection (a), and added subsec- 
2004-166, s. 1, effective December 1, 2004, and tions (b) and (c). 
applicable to acts committed on or after that 


§ 58-33-1300. Continuing education program for licensees. 


(a) The Commissioner may adopt rules to provide for a program of continu- 
ing education requirements for the purpose of enhancing the professional 
competence and professional responsibility of adjusters and motor vehicle 
damage appraisers. The rules may include criteria for: 

(1) The content of continuing education courses; 

(2) Accreditation of continuing education sponsors and programs; 
(3) Accreditation of videotape or other audiovisual programs; 

(4) Computation of credit; 

(5) Special cases and exemptions; 

(6) General compliance procedures; and 

(7) Sanctions for noncompliance. 

(b) The Commissioner may adopt rules to provide for the continuing 
professional education of all agents and brokers, including fraternal field 
marketers, but excluding limited representatives. In adopting the rules, the 
Commissioner may use the same criteria as specified in subsection (a) of this 
section and shall provide that agents holding more than one license under G.S. 
58-33-25(c) are required to complete no more than 18 credit hours per year. 

(c) The license of any person who fails to comply with the continuing 
education requirements under this section shall lapse. The Commissioner may, 
for good cause shown, grant extensions of time to licensees to comply with 
these requirements. 

(d) Annual continuing professional education hour requirements shall be 
determined by the Commissioner, but shall not be more than 12 credit hours. 

(e) No more than seventy-five percent (75%) of the requirement relating to 
life or health insurance agents or brokers may be met by taking courses offered 
by licensed life or health insurance companies with which those agents or 
brokers have appointments. 

(f) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 678, s. 18, effective 
July 5, 1994. 

(g) The Commissioner shall permit any licensee to carry over to a subse- 
quent calendar year up to seventy-five percent (75%) of the required annual 
hours of continuing professional education. 

(h) Any licensee who, after obtaining an extension under subsection (c) of 
this section, offers evidence satisfactory to the Commissioner that the licensee 
has satisfactorily completed the required continuing professional education 
courses is in compliance with this section. 

(i) The Commissioner is authorized to approve continuing professional 
education courses. 

(j) Repealed by Session Laws 2002-144, s. 3, as amended by Session Laws 
2003-284, s. 22.2, and as amended by Session Laws 2004-124, s. 21.1, effective 
July 1, 2002. 

(k) Repealed by Session Laws 1993, c. 409, s. 4, effective July 1, 1993. (1989, 
c. 657, s. 1; 1989 (Reg. Sess., 1990), c. 941, s. 6; 1991, c. 476, s. 2; c. 554, s. 1; 
c. 720, s. 22; 1993, c. 409, s. 4; 1993 (Reg. Sess., 1994), c. 678, s. 18; 1998-211, 
ss. 20, 21; 2002-144, s. 3; 2003-284, s. 22.2; 2004-124, s. 21.1.) 


Editor’s Note. — Session Laws 2004-124, s. 1.2, provides: 

Session Laws 2004-124, 21.1, removed the “This act shall be known as “The Current Op- 
June 30, 2004 expiration date for: “sections 1 erations and Capital Improvements Appropria- 
through 8 of this act.” tions Act of 2004’.” 
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Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 
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Session Laws 2004-124, s. 33.5 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2002-144, s. 3, as amended by Session Laws 
2003-284, s. 22.2, and as amended by Session 
Laws 2004-124, 21.1, effective July 1, 2002, 
repealed subsection (j). 


§ 58-33-133. Continuing education course provider fees. 


(a) Each course provider shall submit a fee of one dollar ($1.00) per 
approved credit hour per individual who successfully completes a course under 


G.S. 58-33-130. 


(b) At the time a course provider submits an application to the Commis- 
sioner for approval of a course under G.S. 58-33-130, the provider shall pay to 
the Commissioner a filing fee of one hundred dollars ($100.00) per course up to 
a two thousand five hundred dollars ($2,500) per calendar year maximum. 

(c) Fees collected by the Commissioner under this section shall be credited 
to the Insurance Regulatory Fund created under G.S. 58-6-25. (2002-144, s. 2; 
2003-221, s. 5; 2003-284, s. 22.2; 2004-124, s. 21.1.) 


Editor’s Note. — Session Laws 2002-144, s. 
12, as amended by Session Laws 2003-284, s. 
22.2, and as amended by Session Laws 2004- 
124, s. 21.1, made this section effective July 1, 
2002. 

Session Laws 2004-124, 21.1, removed the 
June 30, 2004 expiration date for: “Sections 1 
through 8 of this act.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


ARTICLE 36. 


North Carolina Rate Bureau. 


§ 58-36-1. North Carolina Rate Bureau created. 


CASE NOTES 


Cited in State ex rel. Comm’r of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 


470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


§ 58-36-5. Membership as a prerequisite for writing insur- 
ance; governing committee; rules and regula- 


tions; expenses. 


CASE NOTES 


Cited in State ex rel. Comm’r of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 


470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 
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§ 58-36-10. Method of rate making; factors considered. 


The following standards shall apply to the making and use of rates: 

(1) Rates or loss costs shall not be excessive, inadequate or unfairly 
discriminatory. 

(2) Due consideration shall be given to actual loss and expense experience 
within this State for the most recent three-year period for which that 
information is available; to prospective loss and expense experience 
within this State; to the hazards of conflagration and catastrophe; to 
a reasonable margin for underwriting profit and to contingencies; to 
dividends, savings, or unabsorbed premium deposits allowed or re- 
turned by insurers to their policyholders, members, or subscribers; to 
investment income earned or realized by insurers from their un- 
earned premium, loss, and loss expense reserve funds generated from 
business within this State; to past and prospective expenses specially 
applicable to this State; and to all other relevant factors within this 
State: Provided, however, that countrywide expense and loss experi- 
ence and other countrywide data may be considered only where 
credible North Carolina experience or data is not available. 

(3) In the case of property insurance rates under this Article, consider- 
ation may be given to the experience of property insurance business 
during the most recent five-year period for which that experience is 
available. In the case of property insurance rates under this Article, 
consideration shall be given to the insurance public protection classi- 
fications of fire districts established by the Commissioner. The Com- 
missioner shall establish and modify from time to time insurance 
public protection districts for all rural areas of the State and for cities 
with populations of 100,000 or fewer, according to the most recent 
annual population estimates certified by the State Budget Officer. In 
establishing and modifying these districts, the Commissioner shall 
use standards at least equivalent to those used by the Insurance 
Services Office, Inc., or any successor organization. The standards 
developed by the Commissioner are subject to Article 2A of Chapter 
150B of the General Statutes. The insurance public protection classi- 
fications established by the Commissioner issued pursuant to the 
provisions of this Article shall be subject to appeal as provided in G:S. 
58-2-75, et seq. The exceptions stated in G.S. 58-2-75(a) do not apply. 

(4) Risks may be grouped by classifications and lines of insurance for 
establishment of rates, loss costs, and base premiums. Classification 
rates may be modified to produce rates for individual risks in 
accordance with rating plans that establish standards for measuring 
variations in hazards or expense provisions or both. Those standards 
may measure any differences among risks that can be demonstrated 
to have a probable effect upon losses or expenses. The Bureau shall 
establish and implement a comprehensive classification rating plan 
for motor vehicle insurance under its jurisdiction. No such classifica- 
tion plans shall base any standard or rating plan for private passen- 
ger (nonfleet) motor vehicles, in whole or in part, directly or indirectly, 
upon the age or gender of the persons insured. The Bureau shall at 
least once every three years make a complete review of the filed 
classification rates to determine whether they are proper and sup- 
ported by statistical evidence, and shall at least once every 10 years 
make a complete review of the territories for nonfleet private passen- 
ger motor vehicle insurance to determine whether they are proper and 
reasonable. 

(5) In the case of workers’ compensation insurance and employers’ liabil- 
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ity insurance written in connection therewith, due consideration shall 
be given to the past and prospective effects of changes in compensa- 
tion benefits and in legal and medical fees that are provided for in 
General Statutes Chapter 97. (1977, c. 828, s. 6; 1979, c. 824, s. 1; 
1981, c. 521, s. 5; c. 790; 1987, c. 632, s. 1; 1991, c. 644, s. 39; 1999-132, 
s. 3.3; 2000-176, s. 1; 2004-203, s. 5(a).) 


Effect of Amendments. — Session Laws 
2004-203, s. 5(a), effective August 17, 2004, 


substituted “State Budget Officer” for “State 
Planning Officer” in subdivision (3). 


CASE NOTES 


Calculation of Rate Level. — 

Agents’ balances and prepaid expenses were 
within the control of individual insurance com- 
panies and should not impact the ratemaking 
process in a way that disadvantaged consum- 
ers. State ex rel. Comm’r of Ins. v. N.C. Rate 
Bureau, 160 N.C. App. 416, 586 S.E.2d 470, 
2003 N.C. App. LEXIS 1838 (2003), cert. de- 
nied, 358 N.C. 159, 593 S.E.2d 588 (2004). 

Application for Increase Properly De- 
nied. — 

When the North Carolina Rate Bureau 
sought an increase in automobile insurance 
rates and a decrease in motorcycle insurance 
rates, the Commissioner of Insurance: (1) did 


not improperly consider income from the in- 
vestment of capital and surplus when consider- 
ing rates; (2) gave proper consideration to the 
impact of policyholder dividends and rate devi- 
ations; (3) did not improperly calculate the 
investment income available from policyholder- 
supplied funds; and (4) could substitute his own 
ratemaking procedure without first finding 
that the Bureau’s data set would produce ex- 
cessive, inadequate or unfairly discriminatory 
rates. State ex rel. Comm’r of Ins. v. N.C. Rate 
Bureau, 160 N.C. App. 416, 586 S.E.2d 470, 
2003 N.C. App. LEXIS 1838 (2003), cert. de- 
nied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


§ 58-36-25. Appeal of Commissioner’s order. 


CASE NOTES 


Cited in State ex rel. Comm’r of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 


§ 58-36-30. Deviations. 


470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


CASE NOTES 


Rates. — Sufficient evidence supported the 
Commissioner of Insurance’s findings that div- 
idends and deviations were transfer payments 
or profit and including a specific provision for 
them, when setting rates, was unnecessary 
because the use of an average rate implicitly 


included them. State ex rel. Comm’r of Ins. v. 
N.C. Rate Bureau, 160 N.C. App. 416, 586 
S.E.2d 470, 2003 N.C. App. LEXIS 1838 (2003), 
cert. denied, 358 N.C. 159, 593 S.E.2d 588 
(2004). 


§ 58-36-60. Payment of dividends not prohibited or regu- 
lated; plan for payment into rating system. 


CASE NOTES 


Rates. — Sufficient evidence supported the 
Commissioner of Insurance’s findings that div- 
idends and deviations were transfer payments 
or profit and including a specific provision for 


them, when setting rates, was unnecessary 
because the use of an average rate implicitly 
included them. State ex rel. Comm’r of Ins. v. 
N.C. Rate Bureau, 160 N.C. App. 416, 586 
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S.E.2d 470, 2003 N.C. App. LEXIS 1838 (2003), 
cert. denied, 358 N.C. 159, 593 S.E.2d 588 
(2004). 
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§ 58-36-65. Classifications and Safe Driver Incentive Plan 
for nonfleet private passenger motor vehicle 


insurance. 


Editor’s Note. — The section heading has 
been set out above to correct an error appearing 
in the main volume. 


CASE NOTES 


Cited in Shavitz v. City of High Point, 270 F. 
Supp. 2d 702, 2003 U.S. Dist. LEXIS 11839 
(M.D.N.C. 2003). 


§ 58-36-70. Rate filings and hearings for motor vehicle 


insurance. 


CASE NOTES 


Excessive, Inadequate or Unfairly Dis- 
criminatory Rates. — Under G.S. 58-36- 
70(d), in order to use his own ratemaking 
procedure, the Commissioner of Insurance did 
not have to find that specific parts of the Rate 
Bureau’s filing was excessive, inadequate or 
unfairly discriminatory, as he only had to de- 
termine whether the overall calculation would 
result in such rates. State ex rel. Comm’r of Ins. 


v. N.C. Rate Bureau, 160 N.C. App. 416, 586 
S.E.2d 470, 2003 N.C. App. LEXIS 1838 (2003), 
cert. denied, 358 N.C. 159, 593 S.E.2d 588 
(2004). 

Cited in State ex rel. Comm’r of Ins. v. N.C. 
Rate Bureau, 160 N.C. App. 416, 586 S.E.2d 
470, 2003 N.C. App. LEXIS 1838 (2003), cert. 
denied, 358 N.C. 159, 593 S.E.2d 588 (2004). 


§ 58-36-90. Prohibitions on using credit scoring to rate 
noncommercial private passenger motor vehi- 
cle and residential property insurance; excep- 


tions. 


(a) Definitions. — As used in this section: 

(1) “Adverse action” has the same meaning as in section 1681la(k) of the 
federal Fair Credit Reporting Act and includes a denial or cancellation 
of, an increase in any charge for, or a reduction or other adverse or 
unfavorable change in the terms of coverage or amount of any 
insurance, existing or applied for, in connection with the underwriting 


of insurance. 


(2) “Credit report” means any written, oral, or other communication of 
any information by a consumer reporting agency that bears on a 
consumer’s credit worthiness, credit standing, or credit capacity. 
Credit report does not include accident or traffic violation records as 
maintained by the North Carolina Division of Motor Vehicles or any 
other law enforcement agency, a property loss report or claims history 
that does not include information that bears on a consumer’s credit 
worthiness, credit standing, or credit capacity, or any report contain- 
ing information solely as to transactions or experiences between the 
consumer and the person making the report. 
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(3) “Credit score” means a score that is derived by utilizing data from an 
individual's credit report in an algorithm, computer program, model, 
or other process that reduces the data to a number or rating. 

(4) “Noncommercial private passenger motor vehicle” means a “private 
passenger motor vehicle,” as defined by G.S. 58-40-10, that is neither 
insured under a commercial policy nor used for commercial purposes. 

(5) “Private passenger motor vehicle” has the same meaning as set forth 
in G.S. 58-40-10. 

(6) “Residential property” means real property with not more than four 
housing units located in this State, the contents thereof and valuable 
interest therein, and insurance coverage written in connection with 
the sale of that property. It also includes mobile homes, modular 
homes, townhomes, condominiums, and insurance on contents of 
apartments and rental property used for residential purposes. 

(b) Prohibitions; Exceptions. — In the rating and underwriting of noncom- 
mercial private passenger motor vehicle and residential property insurance 
coverage, insurers shall not use credit scoring as the sole basis for terminating 
an existing policy or any coverage in an existing policy or subjecting a policy to 
consent to rate as specified in G.S. 58-36-30(b) without consideration of any 
other risk factors, but insurers may use credit scoring as the sole basis for 
discounting rates. For purposes of this subsection only, “existing policy” means 
a policy that has been in effect for more than 60 days. 

(c) Notification. — Ifa credit report is used in conjunction with other criteria 
to take an adverse action, the insurer shall provide the applicant or policy- 
holder with written notice of the action taken, in a form approved by the 
Commissioner. The notification shall include, in easily understandable lan- 
guage: 

(1) The specific reason for the adverse action and, if the adverse action 
was based upon a credit score, a description of the factors that were 
the primary influence on the score. 

(2) The name, address, and toll-free telephone number of the credit 
bureau that provided the insurer with the credit-based information. 

(3) The fact that the consumer has the right to obtain a free copy of the 
consumer's credit report from the appropriate credit bureau. 

(4) The fact that the consumer has the right to challenge information 
contained in the consumer’s credit report. 

(d) Disputed Credit Report Information. — If it is determined through the 
dispute resolution process set forth in the federal Fair Credit Reporting Act, 15 
U.S.C. § 1681i(a)(5), that the credit information of a current insured was 
incorrect or incomplete and if the insurer receives notice of such determination 
from either the consumer reporting agency or from the insured, the insurer 
shall re-underwrite or re-rate the consumer within 30 days of receiving the 
notice. After re- underwriting or re-rating the insured, the insurer shall make 
any adjustments necessary, consistent with its underwriting guidelines. If an 
insurer determines the insured has overpaid premium, the insurer shall 
refund to the insured the amount of overpayment calculated back to the 
shorter of either the last 12 months of coverage or the actual policy period. 

(e) Indemnification. — An insurer shall indemnify, defend, and hold agents 
harmless from and against all liability, fees, and costs arising out of or relating 
to the actions, errors, or omissions of an agent who obtains or uses credit 
information or credit scores for an insurer, provided the agent follows the 
instructions or procedures established by the insurer and complies with any 
applicable law or regulation. Nothing in this subsection shall be construed to 
provide a consumer or other insured with a cause of action that does not exist 
in the absence of this subsection. 

(f) Filing. — Insurers that use credit scores to underwrite and rate risks 
shall file their scoring models, or other scoring processes, with the Depart- 
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ment. A filing that includes credit scoring may include loss experience 
justifying the applicable surcharge or credit. A filer may request that its credit 
score data be considered a trade secret and may designate parts of its filings 
accordingly. (2003-216, s. 1; 2004-199, ss. 20(f), 20(g).) 


Effect of Amendments. — Session Laws _ (e); and substituted “credit scores” and “credit 


2004-199, ss. 20(f) and (g), effective August 17, 
2004, substituted “credit scores” for “insurance 
scores” once in the first sentence of subsection 


scoring” for “insurance scores” and “insurance 
scoring,” respectively, in the first sentence of 
subsection (f). 


§ 58-36-115. Prohibitions on using inquiries to terminate a 
policy, refuse to issue or renew a policy, or to 
subject a policy to consent to rate. 


An insurer writing residential real property insurance subject to this Article 
shall not terminate an existing policy or any coverage under an existing policy, 
refuse to write a policy, refuse to renew a policy, or subject a policy to consent 
to rate as specified in G.S. 58-36-30(b) based solely on either of the following: 


(1) An inquiry about policy provisions that does not result in a claim; or 
(2) A claim that was closed without payment, provided the notice of loss 
that was the subject of the claim was only an inquiry regarding policy 
provisions, and no claim for payment was requested by the insured or 


a third party. (2004-111, s. 1.) 


Editor’s Note. — Session Laws 2004-111, s. 
2, made this section effective October 1, 2004, 


and applicable to policies issued or renewed on 
or after that date. 


ARTICLE 38. 


Readable Insurance Policies. 


§ 58-38-1. Title. 


CASE NOTES 


Type Size Too Small. — Insurer was re- 
quired to strictly adhere to the required format 
for the rejection form for underinsured motorist 
(UIM) coverage; written rejection of UIM cov- 
erage was invalid where, although the written 
rejection had virtually identical language to the 


§ 58-38-5. Purpose. 


UIM rejection form promulgated by the North 
Carolina Rate Bureau, the insurance company 
had shrunk the rejection form and included it 
in its application. Erie Ins. Exch. v. Miller, 160 
N.C. App. 217, 584 S.E.2d 857, 2003 N.C. App. 
LEXIS 1728 (2003). 


CASE NOTES 


Type Size Too Small. — Insurer was re- 
quired to strictly adhere to the required format 
for the rejection form for underinsured motorist 
(UIM) coverage; written rejection of UIM cov- 
erage was invalid where, although the written 
rejection had virtually identical language to the 


UIM rejection form promulgated by the North 
Carolina Rate Bureau, the insurance company 
had shrunk the rejection form and included it 
in its application. Erie Ins. Exch. v. Miller, 160 
N.C. App. 217, 584 S.E.2d 857, 2003 N.C. App. 
LEXIS 1728 (2003). 


639 


§58-38-20 


2004 INTERIM SUPPLEMENT 


§58-40-25 


§ 58-38-20. Format requirements. 


CASE NOTES 


Type Size Too Small. — Insurer was re- 
quired to strictly adhere to the required format 
for the rejection form for underinsured motorist 
(UIM) coverage; written rejection of UIM cov- 
erage was invalid where, although the written 
rejection had virtually identical language to the 


UIM rejection form promulgated by the North 
Carolina Rate Bureau, the insurance company 
had shrunk the rejection form and included it 
in its application. Erie Ins. Exch. v. Miller, 160 
N.C. App. 217, 584 S.E.2d 857, 2003 N.C. App. 
LEXIS 1728 (2003). 


ARTICLE 40. 


Regulation of Insurance Rates. 


§ 58-40-10. Other definitions. 


CASE NOTES 


Vehicles owned by a family farm trust, 
etc. 

Gross vehicle weight does not include passen- 
ger weight or the weight of any load the vehicle 
is carrying or capable of carrying at any given 
time; only the weight of the vehicle itself is 
relevant to the determination of the manufac- 
turer's gross vehicle weigh; and this value may 
be obtained by examining dealership literature 


§ 58-40-25. Rating methods. 


provided by the manufacturer giving the actual 
weight of model vehicles adjusted to reflect 
additional options on the vehicle in question. 
Alternatively, a statement of the weight of the 
vehicle contained in the vehicle’s owner’s man- 
ual could be used to show its gross vehicle 
weight. Erwin v. Tweed, 159 N.C. App. 579, 583 
S.E.2d 717, 2003 N.C. App. LEXIS 1532 (2003). 


In determining whether rates comply with the standards under GS. 
08-40-20, the following criteria shall be applied: 

(1) Due consideration shall be given to past and prospective loss and 
expense experience within this State, to catastrophe hazards, to a 
reasonable margin for underwriting profit and contingencies, to 
trends within this State, to dividends or savings to be allowed or 
returned by insurers to their policyholders, members, or subscribers, 
and to all other relevant factors, including judgment factors; however, 
regional or countrywide expense or loss experience and other regional 
or countrywide data may be considered only when credible North 
Carolina expense or loss experience or other data is not available. 

(2) Risks may be grouped by classifications for the establishment of rates 
and minimum premiums. Classification rates may be modified to 
produce rates for individual risks in accordance with rating plans 
which establish standards for measuring variations in hazards or 


expense provisions, or both. Those standards may 


measure any 


differences among risks that have probable effect upon losses or 
expenses. Classifications or modifications of classifications of risks 
may be established based upon size, expense, management, individ- 
ual experience, location or dispersion of hazard, or any other reason- 


able 


considerations. Those classifications and modifications shall 


apply to all risks under the same or substantially the same circum- 


stances or conditions. 


(3) The expense provisions included in the rates to be used by an insurer 
may reflect the operating methods of the insurer and, as far as it is 
credible, its own expense experience. 
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(4) In the case of property insurance rates under this Article, consider- 
ation shall be given to the insurance public protection classifications 
of fire districts established by the Commissioner. The Commissioner 
shall establish and modify from time to time insurance public protec- 
tion districts for all rural areas of the State and for cities with 
populations of 100,000 or fewer, according to the most recent annual 
population estimates certified by the State Budget Officer. In estab- 
lishing and modifying these districts, the Commissioner shall use 
standards at least equivalent to those used by the Insurance Services 
Office, Inc., or any successor organization. The standards developed 
by the Commissioner are subject to Article 2A of Chapter 150B of the 
General Statutes. The insurance public protection classifications 
established by the Commissioner issued pursuant to the provisions of 
this Article shall be subject to appeal as provided in G.S. 58-2-75, et 
seq. The exceptions stated in G.S. 58-2-75(a) do not apply. (1977, c. 
828.'s, 2; 1985 (Reg: Sess., 1986), c. 1027, s. 16; 1991, ¢. 644, s. 40: 
2000-176, s. 2; 2004-203, s. 5(b).) 


Effect of Amendments. — Session Laws 
2004-203, s. 5(b), effective August 17, 2004, 


substituted “State Budget Officer” for “State 
Planning Officer” in subdivision (4). 


ARTICLE 44. 


Fire Insurance Policies. 


§ 58-44-15. Fire insurance contract; standard policy pro- 
visions. 


CASE NOTES 


II. Conditions. 
A. In General. 


II. CONDITIONS. 


A. In General. 


Willful Concealment or Misrepresenta- 
tion. — 

In a Missouri case arising from an insurer’s 
refusal to pay a fire insurance claim, the policy, 
similar to G.S. 58-44-15, provided that the 
policy was void if the insured intentionally 


concealed or misrepresented a material fact 
concerning his interest in the covered property. 
The jury’s verdict in favor of the insured indi- 
cated that it rejected the argument that the 
insured, a shareholder in the corporate prop- 
erty owner, made a material misrepresentation 
when he listed himself as the insured rather 
than the corporation. JAM Inc. v. Nautilus Ins. 
Co., 128 S.W.3d 879, 2004 Mo. App. LEXIS 410 
(2004). 


ARTICLE 48. 


Postassessment Insurance Guaranty Association. 


§ 58-48-20. Definitions. 


CASE NOTES 


Equitable Subrogation. — Although the 
language of G.S. 58-48-20 excluded subrogation 
claims, the statute was not intended to encom- 


pass equitable subrogation claims; a health 
insurer had an equitable subrogation claim 
based on payments made for injuries that arose 
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and summary judgment in favor of the North 
Carolina Insurance Guaranty Association on 
the health insurer’s subrogation claim was re- 
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versed. John Alden Life Ins. Co. v. N.C. Ins. 
Guar. Ass'n, 162 N.C. App. 167, 589 S.E.2d 908, 
2004 N.C. App. LEXIS 36 (2004), cert. denied, 
358 N.C. 234, 595 S.E.2d 151 (2004). 


§ 58-48-35. Powers and duties of the Association. 


CASE NOTES 


The General Assembly did not intend for 
the term “subrogation” to encompass eq- 
uitable subrogation, etc. 

Although the language of G.S. 58-48-20 ex- 
cluded subrogation claims, the statute was not 
intended to encompass equitable subrogation 
claims; a health insurer had an equitable sub- 
rogation claim based on payments made for 
injuries that arose from an uncovered event, a 


work-related heart attack payable under work- 
er’s compensation, and summary judgment in 
favor of the North Carolina Insurance Guar- 
anty Association on the health insurer’s subro- 
gation claim was reversed. John Alden Life Ins. 
Co. v. N.C. Ins. Guar. Ass’n, 162 N.C. App. 167, 
589 S.E.2d 908, 2004 N.C. App. LEXIS 36 
(2004), cert. denied, 358 N.C. 234, 595 S.E.2d 
151 (2004). 


ARTICLE 58. 


Life Insurance and Viatical Settlements. 


Part 2. Financial Provisions. 


§ 58-58-60: Repealed by Session Laws 2003-144, s. 2, effective October 1, 
2004. 


Part 3. Insurable Interests and Other Rights. 


§ 58-58-86. (Effective until October 1, 2007) Insurable in- 
terest of charitable organizations. 


(a) If an organization described in section 501(c)(3) of the Internal Revenue 
Code, or an entity, purchases or receives by assignment, before, on, or after the 
effective date of this section, life insurance on an insured who consents in 
writing to the purchase or assignment, the organization or entity is deemed to 
have an insurable interest in the insured person’s life. 

(b) For the purposes of this section, an “entity is any trust, business trust, 
partnership, corporation, limited liability company, or similar entity approved 
in writing by the insured as the beneficiary in, and owner of, a life insurance 
policy and annuity contract on the life of the insured subject to each of the 
following requirements: 

(1) The entity is formed for the purpose, in part, of generating funds for 
the benefit of one or more charitable organizations described in 
section 501(c)(3) of the Internal Revenue Code that are, prior to the 
time of the purchase, designated in writing by the consenting insured. 

(2) The payments to the entity under the annuity contracts must be 
reasonably anticipated to fund the premiums on the life insurance 
policies for the second and succeeding years. 

(3) Either (i) each benefited charitable organization described in section 
501(c)(3) of the Internal Revenue Code that is designated in writing 
by the consenting insured provides an affidavit to the entity stating 
that the organization has been in existence for at least three years and 
has assets of at least five million dollars ($5,000,000) or (Gi) the 
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G.S. 58-58-86 is set out twice. See notes. 


consenting insured provides an affidavit to the entity stating that the 
insured is an accredited investor as defined in Rule 501 of Regulation 
D under the Securities Act of 1933, as amended. 


(4) The consenting insured provides an affidavit to the entity stating that 


neither the consenting insured, any relative, as that term is defined in 
G.S. 39-23.1(11), of the consenting insured, nor any entity controlled 
by the consenting insured or any relative of the consenting insured 
other than a charitable organization described in section 501(c)(3) of 
the Internal Revenue Code, received any monetary remuneration or 
other consideration whatsoever in connection with the consenting 
insured’s consent to purchase the combination of a life insurance 
policy and annuity contract. 


(5) Prior to the ownership or purchase of the combination of a life 


insurance policy and annuity contract on the consenting insured, each 
consenting insured and benefited organization described in section 
501(c)(3) of the Internal Revenue Code is provided a written descrip- 
tion of the minimum percentage or amount of the life insurance 
proceeds that is reasonably anticipated to be paid to the benefited 
charitable organization. (1991, c. 644, s. 2; 2004-124, s. 32F.1.) 


Section Set Out Twice. — The section 
above is effective until October 1, 2007. For the 
section as amended October 1, 2007, see the 
following section, also numbered G.S. 58-58-86. 

Editor’s Note. — Session Laws 2004-124, s. 
1.2, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2004’.” 


Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 32F.1, effective July 20, 2004, and 
expiring October 1, 2007, added the subsection 
(a) designation; in subsection (a), inserted “or 
an entity,” “in writing,” and “or entity”; and 
added subsection (b). 


§ 58-58-86. (Effective October 1, 2007) Insurable interest 
of charitable organizations. 


If an organization described in section 501(c)(3) of the Internal Revenue 
Code purchases or receives by assignment, before, on, or after the effective date 
of this section, life insurance on an insured who consents to the purchase or 
assignment, the organization is deemed to have an insurable interest in the 
insured person’s life. (1991, c. 644, s. 2; 2004-124, ss. 32F.1, 32F.2.) 


Section Set Out Twice. — The section 
above is effective October 1, 2007. For the 
section as in effect until October 1, 2007, see 


the preceding section, also numbered G.S. 58- 
58-86. 


ARTICLE 63. 
Unfair Trade Practices. 


§ 58-63-15. Unfair methods of competition and unfair or 
deceptive acts or practices defined. 


CASE NOTES 


Misrepresentation Within Scope of Sec- 
tion. — 
When an insured sued an insurer for unfair 


and deceptive practices for negotiating his pre- 
mium payment on a life insurance policy and 
then refunding it, stating that no coverage ever 
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existed, summary judgment was_ properly 
granted to the insured, under G.S. 58-63-15(1), 
because: (1) the insured showed the insurer 
committed an unfair or deceptive act as the 
insurer, despite knowing coverage existed, rep- 
resented and tried to convince the insured that 
there had never been coverage under the policy 
and tried to induce the insured to accept the 
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insurer was correct in claiming that coverage 
never existed; (2) the insurer’s actions affected 
commerce; and (3) the insured was injured 
because the insurer represented that no cover- 
age existed, and it was not necessary to show 
that the insured relied on the misrepresenta- 
tion. Cullen v. Valley Forge Life Ins. Co., 161 
N.C. App. 570, 589 S.E.2d 423, 2003 N.C. App. 


refund under the false impression that the LEXIS 2273 (2003). 


ARTICLE 64. 


Continuing Care Retirement Communities. 


§ 58-64-33. Operating reserves. 


(a) A provider shall maintain after the opening of a facility: an operating 
reserve equal to fifty percent (50%) of the total operating costs of the facility 
forecasted for the 12-month period following the period covered by the most 
recent disclosure statement filed with the Department. The forecast state- 
ments as required by G.S. 58-64-20(a)(12) shall serve as the basis for 
computing the operating reserve. In addition to total operating expenses, total 
operating costs will include debt service, consisting of principal and interest 
payments along with taxes and insurance on any mortgage loan or other 
long-term financing, but will exclude depreciation, amortized expenses, and 
extraordinary items as approved by the Commissioner. If the debt service 
portion is accounted for by way of another reserve account, the debt service 
portion may be excluded. If a facility maintains an occupancy level in excess of 
ninety percent (90%), a provider shall only be required to maintain a twenty- 
five percent (25%) operating reserve upon approval of the Commissioner, 
unless otherwise instructed by the Commissioner. The operating reserve may 
be funded by cash, by invested cash, or by investment grade securities, 
including bonds, stocks, U.S. Treasury obligations, or obligations of U:S. 
government agencies. 

(b) A provider that has begun construction or has permanent financing in 
place or is in operation on the effective date of this section has up to five years 
to meet the operating reserve requirements. 

(c) An operating reserve shall only be released upon the submittal of a 
detailed request from the provider or facility and must be approved by the 
Commissioner. Such requests must be submitted in writing for the Commis- 
sioner to review at least 10 business days prior to the date of withdrawal. 
(1991, c. 196, s. 5; c. 720, s. 89; 1993, c. 452, s. 64; 1993 (Reg. Sess., 1994), c. 
678, s. 29; 1995, c. 193, s. 52; 2003-193, s. 8; 2004-203, s. 36.) 


Effect of Amendments. — 
Session Laws 2004-203, s. 36, effective Au- 
gust 17, 2004, in subsection (a), substituted 


“may be funded” for “must be funded” and 
“invested cash” for “cash equivalents.” 
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ARTICLE 70. 


Collection Agencies. 


Part 3. Prohibited Practices by Collection Agencies Engaged in 
the Collection of Debts from Consumers. 


§ 58-70-115. Unconscionable means. 


CASE NOTES 


Cited in In re Peterson, 297 Bankr. 467, 
2003 Bankr. LEXIS 1205 (Bankr. W.D.N.C. 
2003). 


ARTICLE 71. 


Bail Bondsmen and Runners. 


§ 58-71-5. Commissioner of Insurance to administer Arti- 
cle; rules and regulations; employees; evidence 
of Commissioner’s actions. 


CASE NOTES 


Authority. — When defendant was prose- 
cuted under G.S. 14-269.2, he was not exempt 
from felony liability under G.S. 14-269.2(g)(1a) 
or G.S. 14-269(b)(2), which exempted United 
States civil and law enforcement officers and 
state, county, city or town officers, because, as a 
bail bondsman, he was not an officer of the 
state, but was a surety regulated by the Com- 
missioner of Insurance, under G.S. 58-71-5, and 


his statutory right of arrest, under G.S. 58-71- 
30, did not create a law enforcement officer but 
codified the common law governing the surety- 
principal relationship between bondsmen and 
the criminally accused. State v. Haskins, 160 
N.C. App. 349, 585 S.E.2d 766, 2003 N.C. App. 
LEXIS 1792 (2003), appeal dismissed, 357 N.C. 
580, 589 S.E.2d 356 (2003). 


§ 58-71-30. Arrest of defendant for purpose of surrender. 


CASE NOTES 


Codification of Common Law. — 

When defendant was prosecuted under G.S. 
14-269.2, he was not exempt from felony liabil- 
ity under G.S. 14-269.2(¢)(1a) or GS. 14- 
269(b)(2), which exempted United States civil 
and law enforcement officers and state, county, 
city or town officers, because, as a bail bonds- 
man, he was not an officer of the state, but was 
a surety regulated by the Commissioner of 


Insurance, under G.S. 58-71-5, and his statu- 
tory right of arrest, under G.S. 58-71-30, did 
not create a law enforcement officer but codified 
the common law governing the surety-principal 
relationship between bondsmen and the crimi- 
nally accused. State v. Haskins, 160 N.C. App. 
349, 585 S.E.2d 766, 2003 N.C. App. LEXIS 
1792 (2003), appeal dismissed, 357 N.C. 580, 
589 S.E.2d 356 (2003). 


645 


§58-71-71 2004 INTERIM SUPPLEMENT §58-76-5 


§ 58-71-71. Examination; educational requirements; pen- 
alties. 


(a) In order to be eligible to take the examination required to be licensed as 
a runner or bail bondsman under G.S. 58-71-70, each person shall complete at 
least 12 hours of education in subjects pertinent to the duties and responsi- 
bilities of a runner or bail bondsman, including all laws and regulations 
related to being a runner or bail bondsman. 

(b) Each year every licensee shall complete at least three hours of continu- 
ing education in subjects related to the duties and responsibilities of a runner 
or bai! bondsman before renewal of the license. This continuing education shall 
not include a written or oral examination. A person who receives his first 
license on or after January 1 of any year does not have to comply with this 
subsection until the period between his first and second license renewals. 

(c) Any person licensed as a runner or bail bondsman before January 1, 
1994, is not subject to the prelicensing education requirement of this section, 
but is subject to the continuing education requirement of this section. A 
licensed runner or bail bondsman who is 65 years of age or older and who has 
been licensed as a runner or bail bondsman for 15 years or more is exempt from 
both the prelicensing education and continuing education requirements of this 
section. 

(d) Educational courses offered under this section must be approved by the 
Commissioner before they may be offered. Before approving a course, the 
Commissioner must be satisfied that it will enhance the professional compe- 
tence and professional responsibility of bail bondsmen and runners. No person 
shall offer, sponsor, or conduct any course under this section unless the 
Commissioner has authorized that person to do so. 

(e) The license of any person who fails to comply with the continuing 
education requirements under this section shall lapse. The Commissioner may, 
for good cause shown, grant extensions of time to licensees to comply with 
these requirements. Any licensee who, after obtaining an extension under this 
subsection, offers evidence satisfactory to the Commissioner that the licensee 
has satisfactorily completed the required continuing professional education 
courses is in compliance with this section. 

(f) The Commissioner may adopt rules for the effective administration of 
this section. (1993, c. 409, s. 22; 1993 (Reg. Sess., 1994), c. 678, s. 32; 1995 (Reg. 
Sess., 1996), c. 726, s. 9; 1998-211, ss. 25, 26, 28; 2004-124, s. 21.3.) 


Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as “The 2004-124, s. 21.3, effective July 1, 2004, substi- 
Current Operations and Capital Improvements tuted “three hours” for “six hours” near the 


Appropriations Act of 2004’.” beginning of subsection (b). 
Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


ARTICLE 76. 


Actions on Bonds. 


§ 58-76-5. Liability and right of action on official bonds. 
CASE NOTES 


Cited in Seaton v. Owens, — F. Supp. 2d —, 
2003 U.S. Dist. LEXIS 22298 (M.D.N.C. Dec. 8, 
2003). 
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ARTICLE 82. 
Authority and Liability of Firemen. 


§ 58-82-5. Liability limited. 


CASE NOTES 


Nonprofit Fire Department Entitled to 
Same Immunity Afforded Other Fire De- 
partments. — 

When an injured party sued a rural fire 
department and one of its firemen for injuries 
he received from one of the department’s vehi- 
cles after the department responded to a fire in 
the injured party’s neighborhood, the depart- 
ment and the fireman were entitled to sum- 
mary judgment because they were statutorily 
immune under G.S. 58-82-5 as they met the 
statutory definitions of a rural fire department 
and a fireman, and the injury occurred when 
they were responding to and in the process of 
suppressing a fire. Luhmann v. Hoenig, 161 
N.C. App. 452, 588 S.E.2d 550, 2003 N.C. App. 
LEXIS 2187 (2003). 

When an injured party sued a rural fire 
department and one of its firemen for injuries 
he received from one of the department’s vehi- 
cles after the department responded to a fire in 
the injured party’s neighborhood, the depart- 
ment adequately showed it was entitled to the 
immunity afforded a rural fire department by 
G.S. 58-82-5 as it: (1) was a fire and rescue 


department; (2) was incorporated as a non- 
profit corporation with a 9S rating from the 
North Carolina Department of Insurance; and 
(3) owned in excess of $5,000 worth of fire 
apparatus. Luhmann v. Hoenig, 161 N.C. App. 
452, 588 S.E.2d 550, 2003 N.C. App. LEXIS 
2187 (2003). 

If a rural fire department was a “fire protec- 
tion district fire department” subject to the 
requirements of G.S. 69-25.8 and G.S. 153A- 
435, the specific and limited immunity provided 
by G.S. 58-82-5 still applied to an action 
against the department and one of its firemen 
for personal injuries received from one of the 
department’s vehicles when the department 
and the fireman were in the process of respond- 
ing to and suppressing a fire. Luhmann v. 
Hoenig, 161 N.C. App. 452, 588 S.E.2d 550, 
2003 N.C. App. LEXIS 2187 (2003). 

G.S. 58-82-5 means that the overall purpose 
of the general assembly was to protect rural 
volunteer fire departments from liability for 
ordinary negligence when responding to a fire. 
Luhmann v. Hoenig, 161 N.C. App. 452, 588 
S.E.2d 550, 2003 N.C. App. LEXIS 2187 (2003). 


ARTICLE 85. 
State Appropriation. 


§ 58-85-1. Application of fund. 


The money paid into the hands of the treasurer of the North Carolina State 
Firemen’s Association shall be known and remain as the “Firemen’s Relief 
Fund” of North Carolina, and shall be used as a fund for the relief of firemen 
and county fire marshals, who are members of this Association, who may be 
injured or rendered sick by disease contracted in the actual discharge of duty 
as firemen or county fire marshals, and for the relief of widows, children, and 
if there be no widow or children, then dependent mothers of the firemen and 
county fire marshals killed or dying from disease so contracted in the discharge 
of duty; to be paid in the manner and in the sums to the individuals of the 
classes herein named and described as may be provided for and determined 
upon in accordance with the constitution and bylaws of the Association, and 
any provisions and determinations made under the constitution and bylaws 
shall be final and conclusive as to the persons entitled to benefits and as to the 
amount of benefit to be received, and no action at law shall be maintained 
against the Association to enforce any claim or recover any benefit under this 
Article or under the constitution and bylaws of the Association; but if any 
officer or committee of the Association omit or refuse to perform any duty 
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imposed upon him or them, nothing herein contained shall be construed to 
prevent any proceedings against that officer or committee to compel him or 
them to perform that duty. No fireman or county fire marshal shall be entitled 
to receive any benefits under this section until the firemen’s relief fund of his 
city or town has been exhausted. Notwithstanding the above provisions, the 
Executive Board of the North Carolina State Firemen’s Association is hereby 
authorized to grant educational scholarships to members and the children of 
members, to subsidize premium payments of members over 65 years of age to 
the Firemen’s Fraternal Insurance Fund of the North Carolina State Firemen’s 
Association, and to provide accidental death and dismemberment insurance 
for members of those fire departments not eligible for benefits pursuant to 
standards of certification adopted by the State Firemen’s Association for the 
use of local relief funds. (1891, c. 468, s. 3; Rev., s. 4393; C.S., s. 6058; 1925, c. 
41; 1981 (Reg. Sess., 1982), c. 1215; 1987, c. 174, s. 4; 1993 (Reg. Sess., 1994), 
c. 678, s. 33; 2004-199, s. 22(a).) 


Effect of Amendments. — Session Laws county fire marshals; and made minor stylistic 
2004-199, s. 22(a), effective August 17, 2004, changes. 
rewrote the section to include references to 


§ 58-85-15. Who shall participate in the fund. 


The line of duty entitling one to participate in the fund shall be so construed 
as to mean actual fire duty only, and any actual duty connected with the fire 
department or county fire marshal office when directed to perform the same by 
an officer in charge. (1891, c. 468, s. 5; Rev., s. 4395; C.S., s. 6060; 1925, c. 41; 
2004-199, s. 22(b).) 


Effect of Amendments. — Session Laws inserted “or county fire marshal office” follow- 
2004-199, s. 22(b), effective August 17, 2004, ing “with the fire department.” 


§ 58-85-20. Who may become members. 


Any organized fire company in North Carolina, holding itself ready for duty, 
may, upon compliance with the requirements of its constitution and bylaws, 
become a member of the North Carolina State Firemen’s Association, and any 
fireman of good moral character in North Carolina, and belonging to an 
organized fire company, who complies with the requirements of the constitu- 
tion and bylaws of the North Carolina State Firemen’s Association, may 
become a member of the Association. Any county fire marshal office may, upon 
compliance with the requirements of its constitution and bylaws, become a 
member of the North Carolina Firemen’s Association, and any employee of a 
county fire marshal office of good moral character whose sole duty is to act as 
a fire marshal, deputy fire marshal, assistant fire marshal, or firefighter of the 
county, who complies with the requirements of its constitution and bylaws, 
may become a member of the North Carolina Firemen’s Association. (1891, c. 
468, s. 6; Rev., s. 4396; C.S., s. 6061; 1925, c. 41; 2004-199, s. 22(c).) 


Effect of Amendments. — Session Laws added the second sentence; and made minor 
2004-199, s. 22(c), effective August 17, 2004, stylistic changes. 
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§ 58-85-25. Applied to members of regular fire company. 


G.S. 58-85-1, 58-85-10, 58-85-15, 58-85-20, and 58-85-25 shall apply to any 
fireman or fire marshal who is a member of a regularly organized fire company 
or county fire marshal office, and is a member in good standing of the North 
Carolina State Firemen’s Association. (1891, c. 468, s. 7; Rev., s. 4397; C.S., s. 
6062; 1925, c. 41; 2004-199, s. 22(d).) 


Effect of Amendments. — Session Laws “any fireman”; and inserted “or county fire 
2004-199, s. 22(d), effective August 17, 2004, marshal office” following “regularly organized 
deleted “The provisions of” at the beginning of fire company.” 
the section; inserted “or fire marshal” following 


ARTICLE 86. 


North Carolina Firemen’s and Rescue Squad Workers’ Pension 
Fund. 


§ 58-86-55. Monthly pensions upon retirement. 


Any member who has served 20 years as an “eligible fireman” or “eligible 
rescue squad worker” in the State of North Carolina, as provided in G.S. 
58-86-25 and G.S. 58-86-30, and who has attained the age of 55 years is 
entitled to be paid a monthly pension from this fund. The monthly pension 
shall be in the amount of one hundred sixty-one dollars ($161.00) per month. 
Any retired fireman receiving a pension shall, effective July 1, 2004, receive a 
pension of one hundred sixty-one dollars ($161.00) per month. 

Members shall pay ten dollars ($10.00) per month as required by G.S. 
58-86-35 and G.S. 58-86-40 for a period of no longer than 20 years. No “eligible 
rescue squad member” shall receive a pension prior to July 1, 1983. No member 
shall be entitled to a pension hereunder until the member’s official duties as a 
fireman or rescue squad worker for which the member is paid compensation 
shall have been terminated and the member shall have retired as such 
according to standards or rules fixed by the board of trustees. 

A member who is totally and permanently disabled while in the discharge of 
the member’s official duties as a result of bodily injuries sustained or as a 
result of extreme exercise or extreme activity experienced in the course and 
scope of those official duties and who leaves the fire or rescue squad service 
because of this disability shall be entitled to be paid from the fund a monthly 
benefit in an amount of one hundred sixty-one dollars ($161.00) per month 
beginning the first month after the member’s fifty-fifth birthday. All applica- 
tions for disability are subject to the approval of the board who may appoint 
physicians to examine and evaluate the disabled member prior to approval of 
the application, and annually thereafter. Any disabled member shall not be 
required to make the monthly payment of ten dollars ($10.00) as required by 
G.S. 58-86-35 and G.S. 58-86-40. 

A member who is totally and permanently disabled for any cause, other than 
line of duty, who leaves the fire or rescue squad service because of this 
disability and who has at least 10 years of service with the pension fund, may 
be permitted to continue making a monthly contribution of ten dollars ($10.00) 
to the fund until the member has made contributions for a total of 240 months. 
The member shall upon attaining the age of 55 years be entitled to receive a 
pension as provided by this section. All applications for disability are subject to 
the approval of the board who may appoint physicians to examine and evaluate 
the disabled member prior to approval of the application and annually 
thereafter. 
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A member who, because his residence is annexed by a city under Part 2 or 
Part 3 of Article 4 of Chapter 160A of the General Statutes, or whose 
department is closed because of an annexation by a city under Part 2 or Part 
3 of Article 4 of Chapter 160A of the General Statutes, or whose volunteer 
department is taken over by a city or county, and because of such annexation 
or takeover is unable to perform as a fireman or rescue squad worker of any 
status, and if the member has at least 10 years of service with the pension 
fund, may be permitted to continue making a monthly contribution of ten 
dollars ($10.00) to the fund until the member has made contributions for a 
total of 240 months. The member upon attaining the age of 55 years and 
completion of such contributions shall be entitled to receive a pension as 
provided by this section. Any application to make monthly contributions under 
this section shall be subject to a finding of eligibility by the Board of Trustees 
upon application of the member. 

The pensions provided shall be in addition to all other pensions or benefits 
under any other statutes of the State of North Carolina or the United States, 
notwithstanding any exclusionary provisions of other pensions or retirement 
systems provided by law. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1961, c. 980; 
1O7L c233619077, ci026 renaelosil co 10295-6415 1983, ¢.b007s) 2c 20 nn 
24; 1985 (Reg. Sess., 1986), c. 1014, s. 49.1(b); 1987 (Reg. Sess., 1988), c. 1099, 
B.ely L991 ic. 720, 8s, 48: 1993 (Res, Sess;,. 1994) 1c, 053, sy 17 1995-c) 507: 
7.21A(g); 1997-443, s. 33.25(a); 1998-212, s. 28.21(a); 2000-67, s. 26.18; 
2002-113, s. 1; 2002-126, s. 28.7; 2003-284, s. 30.19; 2004-124, s. 31.18.) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


July 1, 2004, substituted “one hundred sixty- 
one dollars ($161.00)” for “one hundred fifty- 
eight dollars ($158.00)” twice in the first para- 
graph, and once in the third paragraph; and 
substituted “effective July 1, 2004 ” for “effec- 
tive July 1, 2003” in the third sentence of the 
first paragraph. 


Effect of Amendments. — 
Session Laws 2004-124, s. 31.18, effective 


ARTICLE 87. 


Volunteer Safety Workers Assistance. 


§ 58-87-1. Volunteer Fire Department Fund. 


(a) There is created the Volunteer Fire Department Fund to provide 
matching grants to volunteer fire departments to purchase equipment and 
make capital improvements. The Fund shall be set up in the Department of 
Insurance. The State Treasurer shall invest its assets according to law, and the 
earnings shall remain in the Fund. The Fund shall be distributed under the 
direction of the Commissioner of Insurance. Beginning January 1, 1988, an 
eligible fire department may apply to the Commissioner of Insurance for a 
grant under this section. Beginning May 1, 1988, and on each May 15, 
thereafter, the Commissioner shall make grants to eligible fire departments 
subject to the following limitations: 

(1) The size of a grant may not exceed twenty thousand dollars ($20,000); 

(2) The applicant shall match the grant on a dollar-for-dollar basis; 

(3) The grant may be used only for equipment purchases, payment of 
highway use taxes on those purchases, or capital expenditures neces- 
sary to provide fire protection services; and 

(4) An applicant may receive no more than one grant per fiscal year. 
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In awarding grants under this section, the Commissioner shall to the extent 
possible select applicants from all parts of the State based upon need. Up to 
two percent (2%) of the Fund may be used for additional staff and resources to 
administer the Fund in each fiscal year. 

No fire department may be declared ineligible for a grant under this section 
solely because it is classified as a municipal fire department. 

(b) A fire department is eligible for a grant under this section if it meets all 
of the following conditions: 

(1) It serves a response area of 6,000 or less in population. 

(2) It consists entirely of volunteer members, with the exception that the 
unit may have paid members to fill the equivalent of three full-time 
paid positions. 

(3) It has been certified by the Department of Insurance. 

In making the population determination under subdivision (1) of this subsec- 
tion, the Department shall use the most recent annual population estimates 
certified by the State Budget Officer. 

(c) The Commissioner of Insurance shall submit a written report to the 
General Assembly within 60 days after the grants have been made. This report 
shall contain the amount of the grant and the name of the recipient. (1987, c. 
709, s. 1; 1987 (Reg. Sess., 1988), c. 1062, ss. 6-9; 1989, c. 770, s. 30; 1995, c. 
D07, 8. /.21A(k); 1998-212, s. 25(a); 1999-319, s. 1; 2004-203,,s. 5(c).) 


Effect of Amendments. — Session Laws _ following “subdivision (1)” and _ substituted 
2004-2038, s. 5(c), effective August 17, 2004, in “State Budget Officer” for “State Planning Of- 
subdivision (b)(3), inserted “of this subsection” __ficer.” 


ARTICLE 89. 
Repealed. 


§§ 58-89-1 through 58-89-30: Repealed by Session Laws 2004-162, s. 
1, effective January 1, 2005. 


Cross References. — For present provi- Editor’s Note. — This Article was rewritten 
sions of the North Carolina Professional Em- by Session Laws 2004-162, s. 1, effective Janu- 
ployer Organization Act, see Article 89A of ary 1, 2005, and has been recodified as Article 
Chapter 58. 89A. 


ARTICLE 89A. 
North Carolina Professional Employer Organization Act. 


Part 1. In General. 


§ 58-89A-1. Title. 


This Article shall be known and may be cited as the “North Carolina 
Professional Employer Organization Act”. (2002-168, s. 8; 2004-162, s. 1.) 


Editor’s Note. — This Article is former on or after that date. Where appropriate, the 
Article 89 of Chapter 58, as rewritten by Ses- historical citations to the sections in the former 
sion Laws 2004-162, s. 1 and recodified by the Article have been added to the corresponding 
Revisor of Statutes, effective January 1, 2005, sections in this Article as rewritten and recod- 
and applicable to any contracts entered into, _ ified. 
any business conducted and any actions taken The historical citation for former G.S. 58- 
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89-1 has been incorporated in this section, as 
G.S. 58-89-1 was nearly identical to this sec- 
tion. 

Session Laws 2004-162, s. 2, provides: “The 
Department of Insurance shall report to the 
2005 General Assembly on the implementation, 
administration, and enforcement of Article 89A 
of Chapter 58 of the General Statutes, as en- 
acted in Section 1 of this act [Session Laws 
2004-162]. In its report, the Department shall 
recommend any statutory changes required to 
regulate professional employer organizations 
and enforce Article 89A of Chapter 58 of the 
General Statutes.” 

Session Laws 2004-162, s. 3, provides: “A 
person registered to engage in and offer profes- 
sional employer services in this State, pursuant 


§ 58-89A-5. Definitions. 
In this Article: 
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to G.S. 58-89A-15, on the last day prior to the 
effective date of this act may continue to oper- 
ate pending approval of the person’s application 
for a license as long as the application is filed 
with the Commissioner no later than April 1, 
2005. If the application for licensure is denied, 
the person shall cease offering professional 
employer services in this State. A person not 
registered to engage in and offer professional 
employer services in this State, pursuant to 
G.S. 58-89A-15, on the last day prior to the 
effective date of this act shall not engage in or 
offer professional employer services in this 
State until the person has been issued a license 
under this act.” 

Session Laws 2004-162, s. 4, contains a sev- 
erability clause. 


(1) “Applicant” means a person applying for a license or a group license 


under this Article. 


(2) “Assigned employee” means an employee who is performing services 
for a client company under a contract between a licensee and a client 
company in which employment responsibilities are shared or allo- 
cated. “Assigned employee” does not include a temporary employee. 
Individuals who are directors, shareholders, partners, and managers 
of a client company are assigned employees to the extent the licensee 
and the client have agreed that those individuals are assigned 
employees and provided that those individuals meet the criteria of 
this subdivision and act as operational managers or perform reviews 


for the chent company. 


(3) “Audited GAAP financial statement” means a financial statement that 
is audited by an independent certified public accountant and pre- 
sented in accordance with generally accepted accounting principles. 

(4) “Client company” or “client” means a person that contracts with a 
licensee and is assigned employees by the licensee under that con- 


LLACK, 


(5) “Control”, including the terms “controlling”, “controlled by”, and 
“under common control with” means the direct or indirect possession 
of the power to direct or cause the direction of the management and 
policies of a person, whether through the ownership of voting securi- 
ties, by contract other than a commercial contract for goods or 
nonmanagement services, or otherwise. Control is presumed to exist if 
any natural person directly or indirectly owns, controls, holds with 
the power to vote, or holds proxies representing ten percent (10%) or 
more of the voting securities of any other person. This presumption 
may be rebutted by a showing made in the manner provided by rule of 
the Commissioner. The Commissioner may determine, after furnish- 
ing all persons in interest notice and opportunity to be heard and 
making specific findings of fact to support such determination, that 
control exists in fact, notwithstanding the absence of a presumption to 


that effect. 


(6) “Financial responsibility” means the current and expected future 
condition of financial solvency sufficient to support a reasonable 
expectation that an applicant or licensee can successfully conduct its 
business without jeopardizing the interests of its assigned employees, 


client companies, or the public. 
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(7) “Good moral character” means a personal history of honesty, trustwor- 
thiness, fairness, a good reputation for fair dealings, and respect for 
the rights of others and for state and federal laws. 

(8) “Hazardous financial condition” has the same meaning as in G:S. 
58-47-60(9). 

(9) “Licensee” means a person licensed under this Article to provide 
professional employer services. The term includes a professional 
employer organization group licensed under G.S. 58-89A-35(b). Un- 
less specifically stated otherwise in this Article, “licensee” includes 
persons who are licensed under this Article pursuant to alternative 
licensing procedures as set forth in G.S. 58-89A-76. 

(10) “Managed services” means services provided by an organization that 
is the sole employer of employees whom it supplies to staff and 
manage a specific portion of a company’s workforce or a specific 
facility within a company on an ongoing basis. The managed services 
organization has responsibility for ensuring the capabilities and skills 
of the employees it supplies or provides, for all employer functions, for 
supervisory responsibility over the employees, and for management 
accountability of the facility or function. 

(11) “PEO agreement” means a written contract by and between a client 
company and a professional employer organization that provides: 

a. For the allocation and sharing between the client company and the 
licensee of the responsibilities of employers with respect to the 
assigned employees, including hiring, firing, and disciplining of 
employees; and 

b. That the licensee and the client company assume the responsibil- 
ities required by this Article. 

(12) “Person” has the same meaning as in G.S. 58-1-5(9). 

(13) “Personnel placement service” means a job placement service offered 
through an organization that assists persons seeking employment to 
find a job with companies that are seeking employees. Companies that 
hire persons through a personnel placement service are the sole 
employers of the persons hired, and the personnel placement service 
does not have any responsibility as an employer. 

(14) “Professional employer organization” or “PEO” means a person that 
offers professional employer services and includes “staff leasing 
services companies’, “employee leasing companies”, “staff leasing 
companies”, and “administrative employers” who offer or propose to 
offer professional employer services in this State. 

(15) “Professional employer organization group” or “PEO group” means a 
combination of professional employer organizations that operates 
under a group license issued under this Article or is otherwise subject 
to group licensure requirements under G.S. 58-89A-35(b). 

(16) “Professional employer services” means an arrangement by which 
employees of a licensee are assigned to work at a client company and 
in which employment responsibilities are in fact shared by the 
licensee and the client company in accordance with G.S. 58-89A-100, 
the employee’s assignment is intended to be of a long-term or 
continuing nature, rather than temporary or seasonal in nature, and 
a majority of the workforce at a client company work site or a majority 
of the personnel of a specialized group within that workforce consists 
of assigned employees of the licensee. “Professional employer ser- 
vices” does not include services that provide temporary employees or 
independent contractors, a personnel placement service, managed 
services, payroll services that do not involve employee staffing or 
leasing, the sharing of employees by commonly owned companies 
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within the meaning of section 414(b) and (c) of the Internal Revenue 
Code of 1986, as amended, or similar groups that do not meet the 
requirements of this subdivision. 

(17) “Temporary employees” means persons employed under an arrange- 
ment by which an organization hires its own employees and assigns 
them to a client company to support or supplement the client’s 
workforce in a special work situation, including: 

a. An employee absence; 

b. Atemporary skill shortage; 

c. A seasonal workload; or 

d. A special assignment or project. (2002-168, s. 8; 2004-162, s. 1.) 


Editor’s Note. — The historical citation for Subdivisions (14), (15), and (16) were renum- 
former G.S. 58-89-5 has been incorporated in _ bered at the direction of the Revisor of Statutes 
this section, as former G.S. 58-89-5 was similar to place them in alphabetical order. 
to this section. 


§ 58-89A-10. North Carolina Professional Employer Orga- 
nization Advisory Council. 


(a) There is created the North Carolina Professional Employer Organization 
Advisory Council to advise, consult with, and make recommendations to the 
Commissioner on the regulation of professional employer organizations, as 
ast cadet by the Commissioner. The Council shall consist of 11 members as 
ollows: 

(Ge) mes Commissioner of Insurance or the Commissioner’s designee, ex 
officio. 

(2) The Commissioner of Labor or the Commissioner’s designee, ex officio. 

(3) The Chair of the North Carolina Industrial Commission or the Chair’s 
designee, ex officio. 

(4) Two members appointed by the Governor, from a list of five persons 
recommended by the North Carolina Industrial Commission. 

(5) Two members appointed by the Governor who are not involved directly 
or indirectly with the professional employer services industry. 

(6) One member of the General Assembly, appointed by the General 
Assembly in accordance with G.S. 120-121, upon the recommendation 
of the President Pro Tempore of the Senate. 

(7) One member appointed by the General Assembly, upon the recommen- 
dation of the President Pro Tempore of the Senate, who is a represen- 
tative of the professional employer services industry and who is 
involved with a professional employer organization that has 3,000 or 
more assigned employees. 

(8) One member of the General Assembly, appointed by the General 
Assembly in accordance with G.S. 120-121, upon the recommendation 
of the Speaker of the House of Representatives. 

(9) One member appointed by the General Assembly, upon the recommen- 
dation of the Speaker of the House of Representatives, who is a 
representative of the professional employer services industry and who 
is involved with a professional employer organization that has less 
than 3,000 assigned employees. 

Initial terms begin January 1, 2005. 

(b) Other than the initial members of the Council and members of the 
Council serving ex officio, members of the Council shall serve three-year terms. 
Initial members of the Council shall serve staggered terms as follows: 

(1) The following initial members shall serve terms of three years: 

a. One member appointed by the Governor from the list recom- 
mended by the North Carolina Industrial Commission. 
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b. The member of the General Assembly appointed by the General 
Assembly upon the recommendation of the President Pro Tem- 
pore of the Senate. 

c. One member appointed by the Governor who is not directly 
involved with the professional employer services industry. 

d. The member appointed by the General Assembly upon the recom- 
mendation of the House of Representatives who is involved with 
a professional employer organization. 

(2) The following initial members shall serve terms of two years: 

a. One member appointed by the Governor from the list recom- 
mended by the North Carolina Industrial Commission. 

b. The member of the General Assembly appointed by the General 
Assembly upon the recommendation of the Speaker of the House 
of Representatives. 

c. One member appointed by the Governor who is not directly or 
indirectly involved in the professional employer services industry. 

d. The member appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate who is 
involved with a professional employer organization. 

(c) The Commissioner of Insurance shall serve as chair of the Council and 
shall call all meetings of the Council. 

(d) The Governor may remove any member of the Council appointed by the 
Governor for misconduct, incompetence, or neglect of duty. The General 
Assembly may remove any member appointed by it for the same reasons. The 
appointing authority making the original appointment shall appoint succes- 
sors. 

(e) All vacancies occurring on the Council shall be filled, for the unexpired 
term, by the appointing authority making the original appointment. Vacancies 
in appointments made by the General Assembly shall be filled in accordance 
with G.S. 120-122. 

(f) The Department of Insurance shall furnish the Council with meeting 
space and clerical and other services required by the Council to conduct its 
business. 

(g) The members of the Council shall not receive compensation or per diem 
for their service on the Council. (2004-162, s. 1.) 


§ 58-89A-15. Rules. 


(a) The Commissioner may adopt rules necessary to implement, administer, 
and enforce the provisions of this Article. 

(b) Each licensee and each person subject to licensure requirements under 
this Article are subject to the provisions of this Article and to the rules adopted 
by the Commissioner. 

(c) Nothing in this Article preempts the existing statutory or rule-making 
authority of any other State agency or entity to regulate professional employer 
services in a manner consistent with the statutory authority of that State 
agency or entity. (2002-168, s. 8; 2004-162, s. 1.) 


Editor’s Note. — by Session Laws 2004-162, s. 1 and recodified 
The above section was formerly numbered as G.S. 58-89A-15. 
G.S. 58-89-10. It was renumbered G.S. 58-89-15 
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§ 58-89A-20. Interagency cooperation. 


A State agency, in performing duties under other law that affects the 
regulation of professional employer services, shall cooperate with the Commis- 
sioner as necessary to implement, administer, and enforce this Article. (2004- 
162. Se bs) 


§ 58-89A-25. Effect of other law on client companies and 
assigned employees. 


(a) This Article does not exempt a client company of a licensee, or any 
assigned employee, from any other license requirements imposed under local, 
State, or federal law. 

(b) An employee who is licensed, registered, or certified under law and who 
is assigned to a client company is considered to be an employee of the client 
company for the purpose of that license, registration, or certification. 

(c) A licensee is not engaged in the unauthorized practice of an occupation, 
trade, or profession that is licensed, certified, or otherwise regulated by a State 
agency or other political subdivision of the State, including a county or city, by 
entering into a PEO agreement with a client company and assigned employees. 

(d) With respect to a bid, contract, purchase order, program, or agreement 
entered into with the State or a political subdivision of the State, or State 
program or benefit otherwise available to a client company, a client company’s 
status, certification, or qualification pursuant to the bid, contract, benefit, 
program, agreement, or State program shall not be affected because the client 
company has entered into an agreement with a licensee or utilizes the services 
of a licensee. 

(e) Nothing in this Article or in any PEO agreement or other professional 
employer services contract shall affect, modify, or amend any collective 
bargaining agreement or the rights or obligations of any client company, 
professional employer organization, or any assigned employee under the 
National Labor Relations Act, 29 U.S.C. § 151, et seq. (2004-162, s. 1.) 


§ 58-89A-30. Other provisions of this chapter. 


G.S. 58-2-45, 58-2-50, 58-2-55, 58-2-60, 58-2-65, 58-2-69, 58-2-70, 58-2-75, 
98-2-100, 58-2-155, 58-2-163, 58-2-180, 58-2-185, 58-2-200, and 58-3-100 shall 
apply to all persons licensed under this Article and all persons subject to 
licensure requirements under this Article. (2004-162, s. 1.) 


§ 58-89A-31. Tax credits and other incentives. 


For purposes of determination of tax credits and other economic incentives 
provided by the State and based on employment, covered employees are 
considered employees solely of the client. A client shall be entitled to the 
benefit of any tax credit, economic incentive, or other benefit arising as the 
result of the employment of covered employees of the client. Each professional 
employer organization must provide, upon request by a client, employment 
information that is required by any agency or department of the State 
responsible for administration of any tax credit or economic incentive and that 
is necessary to support a request, claim, application, or other action by a client 
seeking the tax credit or economic incentive. (2004-162, s. 1.) 
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Part 2. License Requirements and Limitations. 


§ 58-89A-35. License required; professional employer or- 
ganization groups. 


(a) No person shall engage in or offer professional employer services in this 
State unless the person holds a license issued under this Article. 

(b) Two or more professional employer organizations that are controlled by 
the same ultimate parent, entity, or persons may be licensed as a professional 
employer organization group. A professional employer organization group may 
satisfy the reporting and financial requirements of this Article on a consoli- 
dated basis. As a condition of licensure as a professional employer organization 
group, each professional employer organization that is a member of the group 
shall guarantee payment of all financial obligations of every other member. 
Notwithstanding the definition of “person” in this Article, whenever two or 
more entities combine to seek issuance of a single license under this Article, 
the requirements for group licensure under this subsection shall be met before 
issuance of a license and any license issued will be a group license issued 
pursuant to this subsection. (2002-168, s. 8; 2004-162, s. 1.) 


Editor’s Note. — The historical citation for 
former G.S. 58-89-15 has been incorporated in 
this section, as subsections (a) and (b) of former 
G.S. 58-89-15 were similar to this section. 

Session Laws 2004-162, s. 3, provides: “A 
person registered to engage in and offer profes- 
sional employer services in this State, pursuant 
to G.S. 58-89-15, on the last day prior to the 
effective date of this act may continue to oper- 
ate pending approval of the person’s application 
for a license as long as the application is filed 


with the Commissioner no later than April 1, 
2005. If the application for licensure is denied, 
the person shall cease offering professional 
employer services in this State. A person not 
registered to engage in and offer professional 
employer services in this State, pursuant to 
G.S. 58-89-15, on the last day prior to the 
effective date of this act shall not engage in or 
offer professional employer services in this 
State until the person has been issued a license 
under this act.” 


§ 58-89A-40. Qualifications for controlling person. 


(a) To be qualified to serve as a controlling person of a licensee under this 
Article, the controlling person shall be at least 18 years of age, be of good moral 
character, and have educational, managerial, or business experience relevant 
to: 

(1) Operation of a professional employer organization; or 
(2) Service as a controlling person of a professional employer organiza- 
tion. 

(b) This section does not apply to persons who are licensed pursuant to the 
alternative licensing procedures set forth in G.S. 58-89A-76 or to entities that 
are controlling persons. (2004-162, s. 1.) 


§ 58-89A-45. Reserved. 
§ 58-89A-50. Surety bond; letter of credit. 


(a) An applicant for licensure shall file with the Commissioner a surety bond 
in the amount of one hundred thousand dollars ($100,000) in favor of the State 
of North Carolina. 

(b) The surety bond required by this section shall be in a form acceptable to 
the Commissioner, issued by an insurer authorized by the Commissioner to 
write surety business in this State, and maintained in force while the license 
remains in effect or any obligations or liabilities of the applicant, licensee or 
PEO previously licensed by this State remain outstanding. 
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(c) The surety bond required by this section may be exchanged or replaced 
with another surety bond that meets the requirements of this section if 90 
days’ advance written notice is provided to the Commissioner. 

(d) Alicensee shall not require a client company to contribute in any manner 
to the payment of the surety bond required by this section. 

(e) Notice of cancellation or nonrenewal of the surety bond required by this 
section shall be provided to the Commissioner in writing at least 45 days before 
cancellation or nonrenewal. 

(f) In lieu of the surety bond required by this section, an applicant may 
submit to the Commissioner an irrevocable letter of credit in a form acceptable 
to the Commissioner issued by a financial institution, the deposits of which are 
insured by the Federal Deposit Insurance Corporation, or may maintain on 
deposit with the Commissioner an amount equal to the amount required under 
subsection (a) of this section in cash or in value of securities of the kind 
specified in G.S. 58-5-20 and subject to the same conditions as the surety bond. 

(g) This section does not apply to persons who are licensed pursuant to the 
alternative licensing procedures set forth in G.S. 58-89A-76. (2004-162, s. 1.) 


§ 58-89A-55. Reserved. 
§ 58-89A-60. License application. 


(a) Every applicant for licensure shall file with the Commissioner, on a form 
prescribed by the Commissioner, the following information: 

(1) The name, organizational structure, and date of organization of the 
applicant, the addresses of the principal office and of all offices in this 
State, the name of the contact person, the type of operations within 
this State, and the taxpayer or employer identification number. 

(2) A list by jurisdiction of each name under which the applicant has 
operated in the preceding five years, including any alternative names, 
names of predecessors, and, if known, names of successor business 
entities. The list required by this subdivision shall include the parent 
company name and any trade name, trademark, or service mark of 
the applicant. 

(3) A list of all officers and controlling persons of the applicant, their 
biographical information, including their management background, 
and an affidavit from each attesting to his or her good moral character 
and management competence. 

(4) The location of the business records of the applicant. 

(5) An attestation, executed by the chief financial officer and chief 
executive officer of the applicant, that the applicant is current as of 
the date the application is submitted with respect to all of its 
obligations for payroll, payroll-related taxes, workers’ compensation 
insurance, and employee benefits. If any such obligations are in 
dispute with a client as of the date the application is submitted and 
the disputed amount is material when considered in the context of the 
applicant’s most recent audited financial statement, then the appli- 
cant shall disclose the nature of the dispute causing the obligations to 
be unpaid and the amount of money in controversy. 

(6) Any other information the Commissioner deems necessary and re- 
quires by rule to establish that the applicant and the officers and 
controlling persons are of good moral character, have business integ- 
rity, and have financial responsibility. 

(b) Every applicant shall file with the Commissioner evidence of financial 
responsibility. Evidence of financial responsibility includes an audited GAAP 
financial statement, prepared as of a date not more than 90 days before the 
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date of application that demonstrates that the applicant or licensee is not in a 
hazardous financial condition and attached to which is a separate document 
signed by the chief executive and the chief financial officer certifying that (i) 
each has reviewed the financial statement; (ii) based on each signatory’s 
knowledge, the financial statement does not contain any untrue or misleading 
statement of material fact or omit a fact with respect to the period covered by 
the financial statement; and (iii) based on each signatory’s knowledge, the 
financial statement fairly presents in all material respects the financial 
condition of the licensee as of, and for, the period presented in the financial 
statement. 

Notwithstanding the requirements of this subsection, the Commissioner 
may, in the Commissioner’s discretion, accept an audited GAAP financial 
statement that has been prepared more than 90 days before submission to the 
Commissioner if the Commissioner deems such acceptance appropriate. The 
Commissioner may, in the Commissioner’s discretion, impose conditions upon 
such acceptance of financial statements prepared more than 90 days prior to 
submission. 

(c) Every applicant shall submit to the Commissioner the application fee 
pursuant to G.S. 58-89A-65. 

(d) Every applicant shall furnish the Commissioner a complete set of 
fingerprints and a recent photograph in a form prescribed by the Commis- 
sioner of each officer, director, and controlling person. Each set of fingerprints 
shall be certified by an authorized law enforcement officer. 

Upon request by the Department, the Department of Justice shall provide to 
the Department from the State and National Repositories of Criminal Histo- 
ries the criminal history of any applicant and the officer, director, and 
controlling person of any applicant. Along with the request, the Department 
shall provide to the Department of Justice the fingerprints of the person that 
is the subject of the request, a form signed by the person that is the subject of 
the request consenting to the criminal record check and use of fingerprints and 
other identifying information required by the State and National Repositories, 
and any additional information required by the Department of Justice. The 
person’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation may forward a set of fingerprints to the Federal Bureau of 
Investigation for a national criminal history record check. The Department 
shall keep all information obtained pursuant to this subsection confidential. 
The Department of Justice may charge a fee to offset the cost incurred by it to 
conduct a criminal record check under this section. The fee shall not exceed the 
actual cost of locating, editing, researching, and retrieving the information. 

In the event that an applicant has secured a professional employer organi- 
zation license in another state in which the professional employer organiza- 
tion’s controlling persons have completed a criminal background investigation 
within 12 months of this application, a certified copy of the report from the 
appropriate authority of that state may satisfy the requirement of this 
subsection. This subsection also applies to a change in a controlling party of a 
professional employer organization. For purposes of investigation under this 
subsection, the Commissioner shall have all the power conferred by G.S. 
58-2-50 and other applicable provisions of this Chapter. 

(e) An application for licensure of a professional employer organization 
group shall contain the information and submissions required by this section 
for each member of the group. 

(f) No application is complete until the Commissioner has received all 
information and submissions required under subsections (a) through (e) of this 
section. Subsections (a) through (e) of this section do not apply to persons who 
are licensed pursuant to the alternative licensing procedures set forth in G.S. 
58-89A-76. 
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(g) The Commissioner may deny the license of an applicant under this 
Article if, after notice to the applicant and an opportunity for a hearing, the 
Commissioner finds that a controlling person has: 

(1) Made any untrue material statement regarding the background or 
experience of any controlling person; 

(2) Violated, or failed to comply with, any professional employer services 
law or any rule or order of the Commissioner or of any other State 
official responsible for the regulation of professional employer ser- 
vices; 

(3) Obtained or attempted to obtain the license through misrepresenta- 
tion or fraud; 

(4) Been convicted of a felony; 

(5) Been found in a final judgment or administrative proceeding to have 
committed fraud or an unfair trade practice; or 

(6) Been a controlling person in another professional employer organiza- 
tion that has had its license or registration suspended, terminated, or 
revoked by any state. 

(h) If the Commissioner finds that the applicant has not fully met the 
requirements for licensure, the Commissioner shall refuse to issue the license 
and shall notify the applicant in writing of the denial, stating the grounds for 
the denial. The application may also be denied for any reason for which a 
license may be suspended or terminated under G.S. 58-89A-155. To obtain a 
review to determine the reasonableness of the Commissioner’s denial, the 
applicant shall make written demand upon the Commissioner within 30 days 
after notice is given under G.S. 150B-38(c). The review shall be completed 
without undue delay, and the applicant shall be notified promptly in writing as 
to the outcome of the review. If the applicant disagrees with the outcome of the 
review and seeks a hearing, under Article 3A of Chapter 150B of the General 
Statutes, on the outcome of the review, the applicant shall make a written 
demand upon the Commissioner for the hearing within 30 days after notice of 
the outcome of the review is given under G.S. 150B-38(c). 

(i) Removal, demotion, or discharge of a controlling person in response to an 
order of the Commissioner of the alleged unsuitability of that person is an 
affirmative defense to any claim by that individual based on the removal, 
demotion, or discharge. 

(j) The Commissioner may, in the Commissioner’s discretion, waive the 
required evaluation of an officer, director or controlling person if that officer, 
director or controlling person has been evaluated previously under this Article. 

(k) After denial, suspension, or termination of a license, and before issuing 
a new license or reinstating a license, the Commissioner shall review and 
consider: 

(1) The extent to which the applicant or licensee has adequately corrected 
any problems; and 

(2) Whether the applicant or licensee has demonstrated that the appli- 
cant or licensee had exercised due diligence to avoid the reason or 
reasons for the denial or termination. 

The applicant or licensee bears the burden of proof with respect to subdivi- 
sions (1) and (2) of this subsection. (2002-168, s.8; 2004-162, s. 1.) 


Editor’s Note. — The historical citation for 
former G.S. 58-89-15 has been incorporated in 
this section, as subsections (d) to (f) of former 
G.S. 58-89-15 were similar to provisions in this 
section. 

Session Laws 2004-162, s. 3, provides: “A 
person registered to engage in and offer profes- 
sional employer services in this State, pursuant 


to G.S. 58-89A-15, on the last day prior to the 
effective date of this act may continue to oper- 
ate pending approval of the person’s application 
for a license as long as the application is filed 
with the Commissioner no later than April 1, 
2005. If the application for licensure is denied, 
the person shall cease offering professional 
employer services in this State. A person not 
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registered to engage in and offer professional offer professional employer services in this 
employer services in this State, pursuant to State until the person has been issued a license 
G.S. 58-89A-15, on the last day prior to the under this act.” 

effective date of this act shall not engage in or 


§ 58-89A-65. Fees. 


(a) Each applicant for a professional employer organization license or 
limited professional employer organization license shall pay to the Commis- 
sioner, before the issuance of the license, a nonrefundable application fee of one 
thousand dollars ($1,000). 

(b) Each licensee shall pay to the Commissioner when filing the information 
ES ROUGL under G.S. 58-89A-70(d) an annual filing fee of one thousand dollars 

1,000). 

(c) Each applicant for alternative licensing under G.S. 58-89A-76 and each 
applicant for renewal of a license provided under G.S. 58-89A-76 shall pay to 
the Commissioner, before issuance or renewal of the license, a fee of five 
hundred dollars ($500.00). 

(d) When the Commissioner finds that a licensee has committed an act that 
is a ground for disciplinary violation under G.S. 58-89A-155 or that a licensee 
has committed a prohibited act in violation of G.S. 58-89A-170, and such 
decision becomes final following the conclusion of all administrative or judicial 
proceedings, the Commissioner may charge an applicant or licensee reasonable 
fees to recover the Department’s costs associated with investigations, inspec- 
tions, examinations, and any other administrative or enforcement responsibil- 
ities created under this Article. 

(e) Fees collected by the Commissioner under this Article shall be deposited 
in the Insurance Regulatory Fund under G.S. 58-6-25 and shall be used to 
implement this Article. (2002-168, s. 8; 2004-162, s. 1.) 


Editor’s Note. — The historical citation for this section, as G.S. 58-89-20 was similar to 
former G.S. 58-89-20 has been incorporated in _ this section. 


§ 58-89A-70. License issuance and maintenance. 


(a) The Commissioner shall issue a license to an applicant whom the 
Commissioner determines has satisfied the requirements of this Article not 
later than the 90th day after the date on which the completed application is 
filed with the Commissioner. The Commissioner shall notify an applicant of 
any deficiency in the application not later than the 60th day after the date on 
which the Commissioner receives the application. 

(b) A license issued by the Commissioner under this Article shall remain in 
effect until revoked, suspended, surrendered, or otherwise terminated. 

(c) By obtaining licensure under this Article, the controlling persons of a 
licensee certify, under penalty of law, their compliance with the requirements 
of licensure and of operation as a professional employer organization pursuant 
to this Article. 

(d) Within 120 days after the end of each fiscal year, each licensee shall file 
with the Commissioner all of the following information: 

(1) Evidence of “financial responsibility” as set forth in G.S. 58-89A-60(b). 

(2) Any information required by G.S. 58-89A-60(a) for which there has 
been a change since the last or initial filing. Any change of controlling 
persons may subject the licensee to a background investigation of 
those controlling persons as required by G.S. 58-89A-60. 

(3) The annual filing fee, pursuant to G.S. 58-89A-65. 

(4) Any other information the Commissioner determines is needed for the 
review of a licensee. 
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(e) In order to maintain licensure, each licensee may be required to file with 
the Commissioner no later than 45 days after the end of each quarter of the 
fiscal year: 

(1) A financial statement for the preceding quarter that is not audited but 
is set forth in a format similar to the annual audited GAAP financial 
statement; and 

(2) An attestation, executed by the chief financial officer and the chief 
executive officer of the licensee, that the licensee is current with 
respect to all of its obligations for payroll, payroll-related taxes, 
workers’ compensation insurance, and employee benefits. If any of the 
obligations listed in this subdivision are in dispute with a client and 
the disputed amount is material when considered in the context of the 
licensee’s most recent audited financial statement, then the licensee 
shall disclose the nature of the dispute causing the obligations to be 
unpaid and the amount of money in controversy. (2004-162, s. 1.) 


§ 58-89A-75. Limited license. 


The Commissioner, by rule, shall provide for the issuance of a limited license 
to a person who seeks to offer limited professional employer services in this 
State. (2004-162, s. 1.) 


§ 58-89A-76. Alternative licensing. 


The Commissioner, by rule, may provide for the acceptance of an affidavit by 
a bonded, independent, and qualified assurance organization that has been 
approved by the Commissioner certifying the qualifications of a professional 
employer organization for licensing under this Article in lieu of the require- 
ments of G.S. 58-89A-40 through G.S. 58-89A-60. A professional employer 
organization licensed under this section shall be exempt from the provisions of 
G.S. 58-89A-70(c), (d), and (e). (2004-162, s. 1.) 


§ 58-89A-80. License not assignable; change of name or 
location. 


(a) A licensee shall not conduct business under any name other than that 
specified in the license. A license issued under this Article is not assignable. A 
licensee shall not conduct business under any fictitious or assumed name 
without prior written authorization from the Commissioner. The Commis- 
sioner shall not authorize the use of a name that is so similar to that of a public 
office or agency or to that of another licensee that the public may be confused 
or misled by the name’s use. A licensee shall not conduct business under more 
than one name unless the licensee has obtained a separate license for each 
name or the licensee is operating under a group license pursuant to G.S. 
58-89A-35. 

(b) Except as provided in this subsection, a licensee may change the 
licensee’s licensed name only once in a calendar year by notifying the 
Commissioner and paying a fee for the change of name. The fee for a name 
change shall be fifty dollars ($50.00). A licensee may change the licensee’s 
name without the payment of the name change fee if the name change is 
submitted with the information required by G.S. 58-89A-70(d). If a licensee has 
changed its name once during a calendar year, the licensee shall not change its 
name again unless the name change is approved by the Commissioner. 

(c) Alicensee shall notify the Commissioner in writing within 30 days of any 
change in the status of the licensee, including: 

(1) Any change in the location of the licensee’s primary business office; 
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(2) The addition of or change in the location of any other business offices 
providing professional employer services in this State; and 
(3) A change in the location of business records maintained by the 
licensee. 
(d) Alicensee may advertise in this State using only the name that is on the 
license issued by the Commissioner. 
(e) Each written proposal provided to a prospective client company and each 
PEO agreement between a licensee and a client company or assigned employee 
shall clearly identify the name of the licensee. (2004-162, s. 1.) 


§ 58-89A-85. Supervision; rehabilitation; liquidation. 


If at any time the Commissioner determines, after notice and an opportunity 
for the licensee to be heard, that a licensee (i) has been or will be unable, in 
such a manner as may endanger the ability of the licensee, to fully perform its 
obligations pursuant to this Article or (ii) is bankrupt or in a hazardous 
financial condition, the Commissioner may either (1) commence a supervision 
proceeding pursuant to Article 30 of this Chapter or (i) apply to the Superior 
Court of Wake County or to the federal bankruptcy court that has previously 
taken jurisdiction over the licensee, if applicable, for an order directing the 
Commissioner or authorizing the Commissioner to rehabilitate or to liquidate 
a licensee in accordance with Article 30 of this Chapter. (2004-162, s. 1.) 


§ 58-89A-90. Reserved. 


Part 3. Licensee Duties and Responsibilities. 


§ 58-89A-95. Agreement; notice. 


(a) A licensee shall establish the terms of a PEO agreement by a written 
contract between the licensee and the client company. 

(b) The licensee shall give written notice of the agreement, by agreement or 
otherwise, as it affects assigned employees to each employee assigned to a 
client company work site. This written notice shall be given to each assigned 
employee not later than the first payday after the date on which that 
individual becomes an assigned employee. 

(c) The licensee shall give each employee written notice when the employee 
ceases to be an employee of the licensee. (2004-162, s. 1.) 


§ 58-89A-100. Contract requirements. 


A contract between a licensee and a client company shall provide: 

(1) That the licensee reserves a right of direction and control over 
employees assigned to a client company’s work sites. However, a client 
company may retain such sufficient direction and control over the 
assigned employees as is necessary to conduct the client company’s 
business and without which the client company would be unable to 
conduct its business, to discharge any fiduciary responsibility that it 
may have, or to comply with any applicable licensure, regulatory, or 
statutory requirement of the client company. The PEO agreement 
shall provide that employment responsibilities not allocated to the 
licensee by the PEO agreement or this section remain with the client 
company. 

(2) That the licensee assumes responsibility for the payment of wages to 
the assigned employees as agreed to in the PEO agreement. 
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(3) That the licensee assumes responsibility for the payment of payroll 
taxes and collection of taxes from payroll on assigned employees. 

(4) That the licensee reserves a right to hire, fire, and discipline the 
assigned employees. 

(5) That the licensee retains a right of direction and control over the 
adoption of employment policies and the management of workers’ 
compensation claims, claim filings, and related procedures in accor- 
dance with applicable federal laws and the laws of this State. 

(6) That responsibility to obtain workers’ compensation coverage for 
assigned employees, from an entity authorized to do business in this 
State and otherwise in compliance with all applicable requirements, 
shall be specifically allocated in the PEO agreement to either the 
client company or the licensee. If the responsibility is allocated to the 
licensee under any such agreement, that agreement shall require that 
the licensee maintain and provide to the client company, at the 
termination of the agreement if requested by the client company, 
records regarding the loss experience related to workers’ compensa- 
tion insurance provided to assigned employees pursuant to the 
agreement. (2004-162, s. 1.) 


§ 58-89A-105. Employee benefit plans; required disclo- 
sure; other reports. 


(a) A licensee may sponsor and maintain employee benefit plans for the 
benefit of assigned employees. 

(b) Aclient company may sponsor and maintain employee benefit plans for 
the benefit of assigned employees. 

(c) Ifa licensee offers to its assigned employees any health benefit plan that 
is not fully insured by an authorized insurer, the plan shall: 

(1) Utilize a third-party administrator licensed or registered to do busi- 
ness in this State; 

(2) Hold all plan assets, including participant contributions, in a trust 
account; and 

(3) Provide sound reserves for the plan as determined using generally 
accepted actuarial standards. 

(d) For purposes of this section, a “health benefit plan that is not fully 
insured by an authorized insurer” includes any arrangement except an 
arrangement under which an insurance company licensed to write insurance 
in this State has issued an insurance policy that covers all of the obligations of 
the health benefit plan. (2004-162, s. 1.) 


§ 58-89A-110. Workers’ compensation insurance. 


(a) A licensee or the licensee’s client company shall provide workers’ 
compensation insurance coverage through a licensed insurance carrier or a 
licensed self-insurance plan for the licensee’s assigned employees as provided 
in Chapter 97 of the General Statutes, the Workers’ Compensation Act. To the 
extent that the licensee secures and maintains workers’ compensation cover- 
age for assigned employees, the carrier may elect to provide such coverage to 
the licensee pursuant to either the multiple coordinated policy method, as set 
forth in subsection (b) of this section, or the single policy method, as set forth 
in subsection (c) of this section. 

(b) Ifthe licensee provides workers’ compensation coverage pursuant to the 
multiple coordinated policy method, the licensee shall secure a separate policy 
for each client company of the licensee. Each policy shall identify the name of 
the client company and the licensee. The licensee shall be named as the 
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insured and identify the client company. The licensee shall specify that it is the 
pes contractor for the client company by using the designation “L/C/F” on the 
policy. 

Each policy shall expire on the same date. The policy shall not include 
coverage for nonleased employees of the client company or employees solely 
employed by the licensee. Only the licensee, as the first-named insured under 
such a policy, may request the insurer to cancel the policy. Each policy shall be 
sent to the licensee as the named insured. 

The client company of a licensee shall have a continuing obligation to 
provide coverage as required by Chapter 97 of the General Statutes, the 
Workers’ Compensation Act, for any employees of the client company who are 
not assigned employees and not otherwise covered under a policy described in 
this subsection. 

If a client company of a licensee leases employees from more than one 
eee there shall be a separate policy for the assigned employees of each 
icensee. 

The workers’ compensation carrier also shall issue a policy covering the 
internal employees of the licensee unless they are otherwise covered. 

All policies written in accordance with this subsection by the same insurance 
carrier that reference the same licensee as labor contractor shall be combined 
for premium discount purposes. 

When policies written in accordance with this subsection are written by the 
same insurance carrier, the carrier and licensee may agree to a retrospective 
rating program or any other permitted pricing program. 

enever a policy written in accordance with this subsection is cancelled, 
the insurance company writing the policy shall provide individual notices of 
cancellation as required by this Chapter to the licensee and the client company 
of the licensee. 

(c) If the licensee provides workers’ compensation coverage pursuant to the 
single policy method, the insurer shall issue to the licensee a single policy 
covering all assigned employees in this State in accordance with Chapter 97 of 
the General Statutes, the Workers’ Compensation Act, and any other applica- 
ble laws or rating plans of this State. 

As a condition of issuing a single policy, the licensee shall provide to the 
insurer of the policy all of the following information regarding each client 
company of the licensee with assigned employees in this State: 

(1) The correct legal name, any fictitious names, and the federal identifi- 
cation number. 

(2) The name and address of the president and chief executive officer. 

(3) The business mailing address. 

(4) The business telephone number and facsimile number. 

The licensee shall also provide to the insurer the name and address of the 
insurance agent or broker responsible for securing the policy of insurance on 
behalf of the licensee. 

The insurer shall issue to each client company of the licensee a certificate of 
insurance on the single policy. The certificate of insurance shall require that 
the insurer provide notice of cancellation to the licensee and the client 
company of the licensee. 

Whenever a policy written in accordance with this subsection is cancelled, 
the insurance company writing the policy shall provide individual notices of 
cancellation as required by this Chapter to the licensee and the chent company 
of the licensee. 

If the insurer fails to provide individual notices of cancellation to the licensee 
and the client company, the insurer shall remain liable on the risk for losses 
incurred by the client company that would have been covered by the workers’ 
compensation policy prior to the attempted cancellation. 
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(d) A license shall not be issued to any professional employer organization 
unless the organization first files with the Commissioner evidence of workers’ 
compensation coverage for all assigned employees in this State, including 
those leased from or coemployed with another person, and that the premium 
paid by the licensee is commensurate with exposure and anticipated claim 
experience for all employees covered under policies in the name of the licensee. 

(e) Each licensee shall maintain and make available to its workers’ compen- 
sation carrier on an annual basis the following information: 

(1) The correct name and federal identification number of each client 
company. 

(2) A listing of all covered employees provided to each client company, by 
classification code. 

(3) The total eligible wages, by classification code, and the premiums due 
to the carrier for the employees provided to each client company. 

(4) Sufficient information to permit the calculation of an experience 
modification factor for each client company upon termination of the 
professional employer relationship. Information accruing during the 
term of the leasing arrangement that is used to calculate an experl- 
ence modification factor for a client company upon termination of the 
leasing relationship shall continue to be used in the future experience 
ratings of the licensee. 

(f) Every Form 19 “Employer’s Report of Employee’s Injury or Occupational 
Disease to the Industrial Commission” filed with the Industrial Commission 
shall identify by name and address both the licensee and the client company 
employing the employee who is the subject of the Form 19. 

(g) A licensee shall, within 30 days of initiation or termination of the 
licensee’s relationship with any client company, notify its workers’ compensa- 
tion carrier, the Commissioner, and the North Carolina Industrial Commission 
of both the initiation and termination of the relationship. If the client company 
terminates the relationship between the licensee and the client company, the 
notice required by this subsection shall be given within 10 days of the licensee’s 
actual knowledge of the termination. 

(h) Ifthe professional employer services arrangement with a client company 
is terminated, the client company shall be assigned an experience modification 
factor that reflects its experience during the experience period specified by the 
approved experience rating plan, including, if applicable, experience incurred 
for assigned employees under the PEO agreement. 

(1) Aclient company shall not enter into a PEO agreement or be eligible for 
workers’ compensation coverage in the voluntary market if the client-workers’ 
company owes its current or prior carrier any premium for workers’ compen- 
sation insurance, or if the client company owes its current or prior professional 
employer organization amounts due under the PEO agreement, except for 
premiums or amounts due that are subject to dispute. For the purposes of this 
section and compliance with other laws and rules, a licensee may rely on a 
statement by the client company that the client company has met any and all 
prior premium or fee obligations, unless the licensee has actual knowledge to 
the contrary. 

(j) This section shall not prevent a client company of a licensee from 
providing workers’ compensation insurance coverage for assigned employees 
coemployed by the client company and the licensee through a policy of 
insurance issued by a licensed insurance carrier in the name of the client 
company as the insured. 

(k) Irrespective of whether the licensee or client company maintains the 
policy of workers’ compensation insurance for the covered employees pursuant 
to the PEO agreement, the licensee and the client company shall be entitled to 
the exclusivity of the remedy under both the workers’ compensation and the 
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employer liability provision of the workers’ compensation policy or plan that 
either party has secured and shall both be afforded the protections provided 
under Chapter 97 of the General Statutes. The licensee shall be entitled, along 
with the client company, to the exclusivity of the remedy under both the 
workers’ compensation and employers’ liability provision of the workers’ 
compensation policy or plan that either party has secured. 

(1) All assigned risk policies for client companies of the same licensee shall 
be assigned to one workers’ compensation carrier in the State and in other 
states to the extent possible. (2004-162, s. 1.) 


§ 58-89A-112. Liabilities. 


Subject to any contrary provisions thereof, the PEO agreement shall be 
interpreted for purposes of insurance, bonding, and employer’s liability as 
follows: 

(1) A licensee is not liable for the acts, errors, or omissions of a client 
company or of any assigned employee or for the quality, adequacy, or 
safety of the goods or services produced or sold in the client company’s 
business. A client company is not liable for the acts, errors, or 
omissions of a licensee or of any employee of a licensee. Nothing in this 
section limits any contractual liability between a licensee and the 
client company or limits any liability or responsibility under this 
Article. 

(2) Employees assigned to a client company by a licensee are the employ- 
ees of the client company for the purposes of general liability insur- 
ance, automobile insurance, fidelity bonds, surety bonds, and liquor 
lability insurance carried by the client company unless the employees 
are included by specific reference in the applicable PEO agreement, 
insurance contract, or bond. (2004-162, s. 1.) 


§ 58-89A-115. Benefit plan notice. 


(a) With respect to any insurance or benefit plan provided by a licensee for 
the benefit of its assigned employees, a licensee shall disclose all of the 
following information to the Commissioner and each client company: 

(1) The type of coverage. 

(2) The identity of each insurer for each type of coverage. 

(3) The amount of benefits provided for each type of coverage and to whom 
or on whose behalf benefits are to be paid. 

(4) The policy limits on each insurance policy. 

(5) Whether the coverage is fully insured, partially insured, or fully 
self-funded. 

(b) With respect to any insurance or benefit plan provided by a licensee for 
the benefit of its assigned employees, a licensee shall provide to the insurer the 
name and address of the insurance agent or broker responsible for securing the 
policy of insurance on behalf of the licensee. 

(c) Whenever any insurance policy or benefit plan is cancelled, the insur- 
ance company writing the policy shall provide a notice of cancellation as 
required by this Chapter. 

(d) The licensee shall notify the client company and the Commissioner in 
writing about a discontinuance and replacement, if any, of any health plan or 
workers’ compensation insurance coverage no later than 10 business days after 
the discontinuance. 

(e) The Commissioner, by rule, may require a licensee to file other reports 
that are reasonably necessary for the administration and enforcement of this 
Article. (2004-162, s. 1.) 


667 


$58-89A-120 2004 INTERIM SUPPLEMENT $58-89A-140 


§ 58-89A-120. Unemployment taxes; payroll. 


A licensee is the employer of an assigned employee for purposes of Chapters 
95, 96 and 105 of the General Statutes. Nothing in this section shall otherwise 
affect the levy and collection of unemployment insurance contributions or the 
assignment of discrete employer numbers pursuant to G.S. 96- 9(c)(4) and the 
definitions set forth in G.S. 96-8(4), 96-8(5), and 96-8(6). The Employment 
Security Commission shall cooperate with the Commissioner in the investiga- 
tion of applicants and licensees and shall provide the Commissioner with 
access to all relevant records and data in the custody of the Employment 
Security Commission. (2004-162, s. 1.) 


§ 58-89A-125. Posting requirements. 


(a) Each licensee shall post the license issued under this Article in a 
conspicuous place in the licensee’s principal place of business in this State. 

(b) Each licensee shall display, in a place that is in clear and unobstructed 
public view, a notice stating that the business operated at the location is 
licensed and regulated by the Commissioner and that any questions or 
complaints may be directed to the Commissioner. (2004-162, s. 1.) 


§ 58-89A-130. Contractual duties. 


Each licensee is responsible for the licensee’s contractual duties and respon- 
sibilities to manage, maintain, collect, and make timely payments for all of the 
following: 

(1) Insurance premiums. 

(2) Benefit and welfare plans. 

(3) Other employee withholding. 

(4) Any other expressed responsibility that is within the scope of the PEO 
agreement and that fulfills the duties imposed under this Article. 
(2004-162, s. 1.) 


§ 58-89A-135. Compliance with other laws. 


Each licensee shall comply with all appropriate State and federal laws 
relating to reporting, sponsoring, filing, and maintaining benefit and welfare 
plans. (2004-162, s. 1.) 


§ 58-89A-140. Required information. 


Each licensee shall: 

(1) Maintain adequate books and records regarding the licensee’s duties 
and responsibilities, including accounting and employment records 
relating to all PEO agreement activities, for a minimum of three 
years. 

(2) Maintain and make available at all times to the Commissioner the 
following information, which shall be treated as proprietary and 
confidential and which is exempt from disclosure to persons other 
than other governmental agencies that have a reasonable, legitimate 
purpose for obtaining the information: 

a. The correct name, address, and telephone number of each client 
company. 

b. Each client company contract or PEO agreement. 

c. A listing of each client company by classification code as described 
in the “Standard Industrial Classification Manual” published by 
fe ae States Office of Management and Budget. (2004-162, 
s. 1. 
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§ 58-89A-145. Examinations. 


(a) The Commissioner may conduct an examination of a licensee as often as 
the Commissioner considers appropriate. 

(b) An examination under this Article shall be conducted in accordance with 
the Examination Law of this Chapter, G.S. 58-2-131 through G.S. 58-2-134. 

(c) In lieu of an examination of any foreign or alien person licensed under 
this Article, the Commissioner may, in the Commissioner’s discretion, accept 
an examination report on the licensee prepared by the appropriate regulator 
for the licensee’s state of domicile. 

(d) When making an examination under this Article, the Commissioner may 
retain attorneys, appraisers, independent actuaries, independent certified 
public accountants, or other professionals and specialists as examiners, the 
reasonable cost of which shall be borne by the licensee that is the subject of the 
examination. (2004-162, s. 1.) 


§ 58-89A-150. Agent for service of process. 


Each resident licensee shall maintain a registered agent for the service of 
process in this State. The Commissioner shall be each nonresident licensee’s 
agent for service of process as provided in Article 16 of this Chapter. (2004-162, 
s. 1.) 


Part 4. Penalties and Sanctions. 


§ 58-89A-155. Grounds for disciplinary action. 


(a) The Commissioner may take disciplinary action against a licensee or any 
person subject to licensure requirements under this Article on any of the 
following grounds: 

(1) Being convicted or having an officer or controlling person of the 
licensee convicted of: 

a. Bribery, fraud, or intentional or material misrepresentation in 
obtaining or attempting to obtain a license; 

b. A crime that relates to the operation of a professional employer 
organization or the ability of the licensee or any officer or 
controlling person of the licensee to operate a professional em- 
ployer organization; 

c. A crime that relates to the classification, misclassification, or 
underreporting of employees required by State law; 

d. A crime that relates to the establishment or maintenance of a 
self-insurance program, whether health insurance, workers’ com- 
pensation insurance, or other insurance; 

e. Acrime that relates to fraud, deceit, or misconduct in the operation 
of a professional employer service; or 

f. A crime that involves dishonesty or breach of trust. 

(2) Engaging in professional employer services or offering to engage in the 
provision of professional employer services without a license. 

(3) Failure to provide notice in writing of the discontinuance and replace- 
ment, if any, of any insurance coverage, to the Commissioner and 
client company within 10 business days of the discontinuance of any 
insurance coverage pursuant to G.S. 58-89A-115. 

(4) Failure to provide the notice required by G.S. 58-50-40. 

(5) Failure to satisfy any of the requirements for licensure in this Article. 

(b) For purposes of this section, a conviction includes an adjudication of 
guilt, a plea of guilty, and a plea of nolo contendere. (2004-162, s. 1.) 
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§ 58-89A-160. Sanctions. 


(a) On a finding that a ground for disciplinary action exists under G.S. 
58-89A-155, the Commissioner may suspend or terminate a license, impose a 
civil penalty, and seek an order of restitution under G.S. 58-2-70. 

(b) On termination of a license, the licensee shall immediately return the 
terminated license to the Commissioner. 

(c) Any disciplinary action taken, any temporary or permanent termination 
of a license, or any determination that an officer or controlling person is 
unqualified shall be made by the Commissioner subject to Article 3A of Chapter 
150B of the General Statutes. (2004-162, s. 1.) 


§ 58-89A-165. Injunctions; civil remedies; cease and desist 
orders. 


(a) In addition to the penalties and other enforcement provisions of this 
Article, if any person violates this Article or any rule implementing this Article, 
the Commissioner may seek an injunction in a court of competent jurisdiction 
and may apply for temporary and permanent orders that the Commissioner 
determines are necessary to restrain the person from committing the violation. 

(b) The Commissioner may issue, in accordance with G.S. 58-63-32, a cease 
and desist order upon a person that violates any provision of this Article, any 
rule or order adopted by the Commissioner, or any written agreement entered 
into with the Commissioner. The cease and desist order may be subject to 
judicial review under G.S. 58-63-35. 

(c) When the Commissioner finds that an activity in violation of this Article 
presents an immediate danger to the public that requires an immediate final 
order, the Commissioner may issue an emergency cease and desist order 
reciting with particularity the facts underlying the findings. The emergency 
cease and desist order is effective immediately upon service of a copy of the 
order on the respondent and remains effective for 90 days. If the Commissioner 
begins nonemergency cease and desist proceedings, the emergency cease and 
desist order remains effective, absent an order by a court of competent 
jurisdiction in accordance with G.S. 58-63-35. 

(d) In addition to the penalties and other enforcement provisions of this 
Article, any person who violates this Article is subject to G.S. 58-2-70. 

(e) The Commissioner is not required to post a bond for injunctive relief 
under this section. (2004-162, s. 1.) 


§ 58-89A-170. Prohibited acts. 


No person shall do any of the following: 

(1) Engage in or offer professional employer services without holding a 
license under this Article as a professional employer organization. 

(2) Use the name or title “staff leasing company’, “employee leasing 
company’, “licensed staff leasing company”, “staff leasing services 
company’, “professional employer organization”, or “administrative 
employer” or otherwise represent that the person is licensed under 
this Article unless the person holds a license issued under this Article. 

(3) Represent as the person’s own the license of another person or 
represent that a person is licensed if the person does not hold a 
license. 

(4) Give materially false or forged evidence to the Commissioner in 
connection with obtaining or maintaining a license or in connection 
with disciplinary proceedings under this Article. 

(5) Use or attempt to use a license that has been suspended or terminated. 
(2002-168, s. 8; 2004-162, s. 1.) 


670 


§58-89A-175 INSURANCE $58-90-1 


Editor’s Note. — The above section was 2004-162, s. 1, and has been recodified as G.S. 
formerly numbered G.S. 58-89-25. It was re- 58-89A-170. 
numbered G.S. 58-89-170 by Session Laws 


§ 58-89A-175. Criminal penalty. 


A person who violates G.S. 58-89A-170 commits a Class H felony. Any officer 
or controlling person who willfully violates any provision of this Article may be 
subject to any and all criminal penalties available under State law. (2002-168, 
s. 8; 2004-162, s. 1.) 


Editor’s Note. — The above section was 2004-162, s. 1, and has been recodified as G.S. 
formerly numbered G.S. 58-89-30. It was re- 58-89A-175. 
numbered G.S. 58-89-175 by Session Laws 


§ 58-89A-180. Application to unlicensed professional em- 
ployer organizations. 


Notwithstanding any other provision of law, each provision in this Article 
applies to persons subject to licensure under this Article, whether licensed 
under this Article or not. (2004-162, s. 1.) 


ARTICLE 90. 


Health Insurance Innovations Commission. 


§ 58-90-1. Findings and Purpose. 


The General Assembly finds that a crisis exists in the availability and 
affordability of adequate health insurance coverage for small business owners 
and employees in this State. These findings indicate that greater than fifty 
percent (50%) of the statewide workforce is employed by small business, that 
there are 1,154,000 North Carolinians who are not covered by health insur- 
ance, and that more than sixty percent (60%) of these citizens either own or 
work for a small business, or are the dependent of a small business owner or 
employee. The findings further indicate that 16 health insurance carriers left 
the North Carolina small group health coverage market in 2001, an all-time 
high, that virtually no small group health insurance carriers have entered the 
North Carolina market in the last two years, and that dramatic increases in 
premium rates are the primary reason for the alarming decrease in availability 
of health insurance coverage for small business. The purpose of this act is to 
quickly and effectively address this crisis through the collaborative efforts of 
persons involved in and affected by the declining availability of health 
insurance for the State’s small employer workforce. It is the intent of the 
General Assembly to achieve this purpose through theestablish ment of the 
North Carolina Health Insurance Innovations Commission in accordance with 
this Article. (2004-175, s.1) 


Editor’s Note. — Session Laws 2004-175, Session Laws 2004-175, s. 7, provides: “Noth- 
ss. 1-6, effective July 1, 2004, were codified as__ing in this act obligates the General Assembly 
this Article at the direction of the Revisor of to appropriate funds to implement this act. 
Statutes. This act becomes effective July 1, 2004. 
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§ 58-90-5. Commission Established. 


There is established the North Carolina Health Insurance Innovations 
Commission. The Commission shall consist of 28 members, appointed as 
follows: 

(1) Fourteen members appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives. Of 
these appointments: 

a. Two shall be physicians licensed to practice in this State. 

b. One shall represent health insurers. 

c. Two shall represent hospitals located in this State. 

d. One shall represent businesses with fewer than 50 employees and 
one shall represent businesses with 50 or more employees. 

e. One shall be a person without health insurance or an advocate for 
uninsured persons. 

f. One shall represent insurance brokers or agents. 

g. One shall be a member of the Health and Wellness Trust Fund 
Commission, as established in G.S. 147-86.32. 

The Speaker shall designate a co-chair. 

(2) Fourteen members appointed by the General Assembly upon the 
recommendation of the President Pro Tempore of the Senate. Of these 
appointments: , 

. One shall represent physicians licensed to practice in this State. 
. Two shall represent health insurers. 
. One shall represent hospitals located in this State. 
. One shall represent businesses with fewer than 50 employees and 
one shall represent businesses with 50 or more employees. 
e. One shall be a person without health insurance or an advocate of 
uninsured persons. 
f. One shall represent health researchers and policy experts. 
g. One shall represent nurses. 
h. One shall be a member of the Health and Wellness Trust Fund 
Commission, as established in G.S. 147-86.32. 
The President Pro Tempore shall appoint a co-chair. 

The appointing authorities shall ensure that appointments reflect represen- 

tation among the regions of the State. (2004-175, s. 2.) 


one mom) 


§ 58-90-10. Commission Duties and Responsibilities. 


(a) The Commission shall do the following: 

(1) Adopt procedures and implement other administrative requirements 
necessary to carry out its duties under this Article. 

(2) Identify and evaluate comprehensively the problems small employers 
face when they attempt to obtain health insurance coverage for 
themselves and their employees and consider the impact these prob- 
lems have for large employees and the communities they serve. 

(3) Initiate regional demonstration projects to pilot innovative health care 
plans and products to address the problems identified. Innovative 
products may include piloted community education programs tar- 
geted at top illnesses in an effort to increase early detection of these 
illnesses. Innovative plans may also include piloted programs tar- 
geted at increasing the demand for health insurance coverage by both 
employers and employees through the use of policy incentives. Inno- 
vative plans and products are subject to the approval of the Commis- 
sioner of Insurance as provided in G.S. 58-90-20. 

(4) Develop clear and substantive recommendations for actions that must 
be taken by health insurance carriers, health care providers, govern- 


672 


$58-90-15 INSURANCE $58-90-20 


ment, small business employers, large business employers, consum- 
ers, and consumer groups, in order to improve the availability and 
affordability of small employer health insurance coverage within the 
next three years. 

(5) Provide a report on the Commission’s activities to the 2005 General 
Assembly, Regular Session 2006, upon its convening. Reports to the 
General Assembly shall include proposed legislation necessary to 
carry out the purposes of this Article. 

(b) The Commission shall consider the following issues and strategies in 
developing regional demonstration projects and other approaches to address 
the rising cost of health care: 

(1) Feasibility of establishing chronic disease management programs 
similar to those that are working successfully in this State and other 
states. 

(2) The cost-effectiveness of existing and proposed health insurance 
coverage mandates. 

(3) Promoting collaboration among providers, insurers, government agen- 
cies, and consumers to improve health care affordability. 

(4) Promoting consumer education about available insurance products 
and promoting education of small business owners about the available 
insurance products, available services to assist them in understand- 
ing and selecting appropriate insurance plans, and current small 
business tax benefits regarding health insurance deductions. 

(5) Review and evaluate “consumer driven” benefit plans. 

(6) Increasing efforts and resources to educate and motivate consumers to 
use health care resources appropriately. 

(7) Rewarding technological innovation based in quality and evidence- 
based outcomes that provide increased value to consumers over 
existing treatments. 

(8) Encourage case management of high utilizers. 

(9) Promoting evidence-based medicine. (2004-175, s. 3(a) and 3(b).) 


§ 58-90-15. Meetings; Staff; Funding. 


Members shall serve an initial two-year term and may be reappointed for an 
additional two-year term. The Commission shall secure federal or private 
funds to conduct meetings, hire professional staff, support demonstration 
plans and products, and cover any other costs incurred by the Commission in 
carrying out its duties under this Article. The Department of Insurance shall, 
at the request of the Commission, provide technical assistance in the prepa- 
ration of grant proposals for federal and other non-State funding to support the 
work of the Commission, in the preparation of forms, and in other related 
matters. The Commission may meet in the Legislative Building or the 
Legislative Office Building, as approved by the Legislative Services Commis- 
sion, or at any other location deemed appropriate by the Health Insurance 
Innovations Commission. The Commission may enter into agreements and 
allocate federal or private funds obtained by the Commission with the 
University of North Carolina at Charlotte and other public or private entities 
to provide meeting space, professional services and support staff, and other 
services necessary for the Commission to carry out its duties and responsibil- 
ities under this Article. (2004-175, s. 4.) 


§ 58-90-20. Temporary Rules. 


The Commissioner of Insurance shall review all pilot programs and innova- 
tive plans and products proposed by the North Carolina Health Insurance 
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Innovations Commission. If the Commissioner determines that the proposed 
programs, plans, or products are in the interest of the citizens of this State and 
are not contrary to the public policy of this State, then the Commissioner may 
approve them. If the approved programs, plans, or products are in conflict with 
or contrary to rules adopted by the Commissioner, the Commissioner may 
adopt temporary rules to allow implementation of the programs, plans, or 
products. Any new program, plan, or product shall be reported to the Joint 
Legislative Commission on Governmental Operations 30 days prior to its 
implementation. Nothing herein shall be deemed to increase the power of the 
Commissioner as otherwise authorized by law. (2004-175, s. 5.) 


§ 58-90-25. Funds to be deposited with State Treasurer. 


Funds obtained by the North Carolina Health Innovations Commission for 
operations and programs of the Commission shall be deposited with the State 
Treasurer for credit to the Legislative Services Office. The Legislative Services 
Office shall allocate these funds for reimbursement to the Commission for 
operation and program costs incurred. (2004-175, s. 6.) 


674 


§59-36 


PARTNERSHIP 


§59-68 


Chapter 59. 


Partnership. 


ARTICLE 2. 
Uniform Partnership Act. 


Part 2. Nature of a Partnership. 


§ 59-36. Partnership defined. 


CASE NOTES 


Failure to Show Partnership. — 

When the North Carolina Department of 
Transportation (NCDOT) entered into an 
agreement with a developer to jointly fund a 
roadway to be built to state specifications by a 
contractor selected by the developer, which 
NCDOT approved, due to the involvement of 
public funds in the project, it did not enter into 
a partnership with the developer because: (1) 
no language in G.S. 136-28.6 referred to a 
partnership being created in any agreement 


contemplated by that statute; and (2) if a part- 
nership could be created, none was created 
under these facts because nothing indicated 
NCDOT and the developer entered into an 
agreement as co-owners of any business for 
profit or that they were otherwise a partnership 
under G.S. 59-36(b). Rifenburg Constr., Inc. v. 
Brier Creek Assocs., Ltd. P’ship, 160 N.C. App. 
626, 586 S.E.2d 812, 2003 N.C. App. LEXIS 
1926 (2003). 


Part 4. Relations of Partners to One Another. 


§ 59-52. Right to an account. 


CASE NOTES 


Cited in Lewis v. Edwards, 159 N.C. App. 
384, 583 S.E.2d 387, 2003 N.C. App. LEXIS 
1519 (2003). 


Part 6. Dissolution and Winding Up. 


§ 59-68. Rights of partners to application of partnership 


property. 


CASE NOTES 


Cited in Lewis v. Edwards, 159 N.C. App. 
384, 583 S.E.2d 387, 2003 N.C. App. LEXIS 
1519 (2003). 
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§ 59-72. Rights of retiring partner or estate of deceased 
partner when the business is continued. 


CASE NOTES 


Date From Which Interest was Calcu- 
lated. — Interest was properly calculated, 
based on G.S. 59-72, from the date of the 
dissolution of a professional certified account- 
ing practice, where the withdrawing partner 
had paid partnership debts after withdrawing 
from the partnership; the date of the payment 
of debts, which occurred about two-and-a-half 


years after the dissolution, was not the date 
from which interest would be calculated for the 
monies paid toward the partnership debts, as 
the trial court had already adjusted the value of 
the partnership assets, as of the date of disso- 
lution, as a result of the payment of the debts. 
Lewis v. Edwards, 159 N.C. App. 384, 583 
S.E.2d 387, 2003 N.C. App. LEXIS 1519 (2003). 
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Chapter 62. 
Public Utilities. 


Article 1. Article 6. 
General Provisions. The Utility Franchise. 
Sec. Sec. 
62-3. Definitions. 62-110. Certificate of convenience and neces- 
Article 4. ae 
Article 15. 


Procedure before the Commission. 


Teene | Bd Iti d Acti : 
62-82. Special procedure on application for cer- ees ANE eos 


tificate for generating facility; ap- 62-328. Unauthorized use of Citizens Band 
peal from award order. equipment. 


ARTICLE 1. 


General Provisions. 


§ 62-3. Definitions. 


As used in this Chapter, unless the context otherwise requires, the term: 

(1) “Broker,” with regard to motor carriers of passengers, means any 
person not included in the term “motor carrier” and not a bona fide 
employee or agent of any such carrier, who or which as principal or 
agent engages in the business of selling or offering for sale any 
transportation of passengers by motor carrier, or negotiates for or 
holds himself, or itself, out by solicitation, advertisements, or other- 
wise, as one who sells, provides, furnishes, contracts, or arranges for 
such transportation for compensation, either directly or indirectly. 

(la) “Bus company” means any common carrier by motor vehicle which 
holds itself out to the general public to engage in the transportation by 
motor vehicle in intrastate commerce of passengers over fixed routes 
or in charter operations, or both, except as exempted in G.S. 62-260. 

(2) “Certificate” means a certificate of public convenience and necessity 
issued by the Commission to a public utility or a certificate of 
authority issued by the Commission to a bus company. 

(3) “Certified mail” means such mail only when a return receipt is 
requested. 

(4) “Charter operations” with regard to bus companies means the trans- 
portation of a group of persons for sightseeing purposes, pleasure 
tours, and other types of special operations, or the transportation of a 
group of persons who, pursuant to a common purpose and under a 
single contract, and for a fixed charge for the vehicle, have acquired 
the exclusive use of a passenger-carrying motor vehicle to travel 
together as a group to a specified destination or for a particular 
itinerary, either agreed upon in advance or modified by the chartered 
group after having left the place of origin. 

(5) “Commission” means the North Carolina Utilities Commission. 

(6) “Common carrier” means any person, other than a carrier by rail, 
which holds itself out to the general public to engage in transportation 
of persons or household goods for compensation, including transpor- 
tation by bus, truck, boat or other conveyance, except as exempted in 
G.S. 62-260. 


677 


§62-3 2004 INTERIM SUPPLEMENT §62-3 


(7) “Common carrier by motor vehicle” means any person which holds 
itself out to the general public to engage in the transportation by 
motor vehicle in intrastate commerce of persons or household goods or 
any class or classes thereof for compensation, whether over regular or 
irregular routes, or in charter operations, except as exempted in G.S. 
62-260. 

(7a) “Competing local provider” means any person applying for a certifi- 
cate to provide local exchange or exchange access services in compe- 
tition with a local exchange company. 

(8), (9) Repealed by Session Laws 1995, c. 523, s. 1. 

(9a) “Fixed route” means the specific highway or highways over which a 
bus company is authorized to operate between fixed termini. 

(10) “Foreign commerce” means commerce between any place in the 
United States and any place in a foreign country, or between places in 
the United States through any foreign country. 

(11) “Franchise” means the grant of authority by the Commission to any 
person to engage in business as a public utility, whether or not 
exclusive or shared with others or restricted as to terms and condi- 
tions and whether described by area or territory or not, and includes 
certificates, and all other forms of licenses or orders and decisions 
granting such authority. 

(12) “Highway” means any road or street in this State used by the public 
or dedicated or appropriated to public use. 

(13) “Industrial plant” means any plant, mill, or factory engaged in the 
business of manufacturing. 

(14) “Interstate commerce” means commerce between any place in a state 
and any place in another state or between places in the same state 
through another state. 

(15) “Intrastate commerce” means commerce between points and over a 
route or within a territory wholly within this State, which commerce 
is not a part of a prior or subsequent movement to or from points 
outside of this State in interstate or foreign commerce, and includes 
all transportation within this State for compensation in interstate or 
foreign commerce which has been exempted by Congress from federal 
regulation. 

(16) “Intrastate operations” means the transportation of persons or house- 
hold goods for compensation in intrastate commerce. 

(16a) “Local exchange company” means a person holding, on January 1, 
1995, a certificate to provide local exchange services or exchange 
access services. 

(17) “Motor carrier” means a common carrier by motor vehicle. 

(18) “Motor vehicle” means any vehicle, machine, tractor, semi-trailer, or 
any combination thereof, which is propelled or drawn by mechanical 
power and used upon the highways within the State. 

(19) “Municipality” means any incorporated community, whether desig- 
nated in its charter as a city, town, or village. 

(20) Repealed by Session Laws 1995, c. 523, s. 1. 

(21) “Person” means a corporation, individual, copartnership, company, 
association, or any combination of individuals or organizations doing 
business as a unit, and includes any trustee, receiver, assignee, lessee, 
or personal representative thereof. 

(22) “Private carrier” means any person, other than a carrier by rail, not 
included in the definitions of common carrier, which transports in 
intrastate commerce in its own vehicle or vehicles property of which 
such person is the owner, lessee, or bailee, when such transportation 
is for the purpose of sale, lease, rent, or bailment, or when such 
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transportation is purely an incidental adjunct to some other estab- 

lished private business owned and operated by such person other than 

the transportation of household goods for compensation. 

(23)a. “Public utility” means a person, whether organized under the laws 
of this State or under the laws of any other state or country, now 
or hereafter owning or operating in this State equipment or 
facilities for: 

1. Producing, generating, transmitting, delivering or furnishing 
electricity, piped gas, steam or any other like agency for the 
production of light, heat or power to or for the public for 
compensation; provided, however, that the term “public util- 
ity” shall not include persons who construct or operate an 
electric generating facility, the primary purpose of which 
facility is for such person’s own use and not for the primary 
purpose of producing electricity, heat, or steam for sale to or 
for the public for compensation; 

2. Diverting, developing, pumping, impounding, distributing or 
furnishing water to or for the public for compensation, or 
operating a public sewerage system for compensation; pro- 
vided, however, that the term “public utility” shall not 
include any person or company whose sole operation consists 
of selling water to less than 15 residential customers, except 
that any person or company which constructs a water system 
in a subdivision with plans for 15 or more lots and which 
holds itself out by contracts or other means at the time of said 
construction to serve an area containing more than 15 
residential building lots shall be a public utility at the time of 
such planning or holding out to serve such 15 or more 
building lots, without regard to the number of actual custom- 
ers connected; 

3. Transporting persons or household goods by street, suburban 
or interurban bus for the public for compensation; 

4. Transporting persons or household goods by motor vehicles or 
any other form of transportation for the public for compen- 
sation, except motor carriers exempted in G.S. 62-260, carri- 
ers by rail, and carriers by air; 

5. Transporting or conveying gas, crude oil or other fluid sub- 
stance by pipeline for the public for compensation; 

6. Conveying or transmitting messages or communications by 
telephone or telegraph, or any other means of transmission, 
where such service is offered to the public for compensation. 

b. The term “public utility” shall for rate-making purposes include 
any person producing, generating or furnishing any of the fore- 
going services to another person for distribution to or for the 
public for compensation. 

c. The term “public utility” shall include all persons affiliated through 
stock ownership with a public utility doing business in this State 
as parent corporation or subsidiary corporation as defined in G.S. 
55-2 to such an extent that the Commission shall find that such 
affiliation has an effect on the rates or service of such public 
utility. 

d. The term “public utility,” except as otherwise expressly provided in 
this Chapter, shall not include a municipality, an authority 
organized under the North Carolina Water and Sewer Authorities 
Act, electric or telephone membership corporation; or any person 
not otherwise a public utility who furnishes such service or 
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commodity only to himself, his employees or tenants when such 
service or commodity is not resold to or used by others; provided, 
however, that any person other than a nonprofit organization 
serving only its members, who distributes or provides utility 
service to his employees or tenants by individual meters or by 
other coin-operated devices with a charge for metered or coin- 
operated utility service shall be a public utility within the 
definition and meaning of this Chapter with respect to the 
regulation of rates and provisions of service rendered through 
such meter or coin-operated device imposing such separate me- 
tered utility charge. If any person conducting a public utility shall 
also conduct any enterprise not a public utility, such enterprise is 
not subject to the provisions of this Chapter. A water or sewer 
system owned by a homeowners’ association that provides water 
or sewer service only to members or leaseholds of members is not 
subject to the provisions of this Chapter. 

e. The term “public utility’ shall include the University of North 
Carolina insofar as said University supplies telephone service, 
electricity or water to the public for compensation from the 
University Enterprises defined in G.S. 116-41.1(9). 

f. The term “public utility” shall include the Town of Pineville insofar 
as said town supplies telephone services to the public for com- 
pensation. The territory to be served by the Town of Pineville in 
furnishing telephone services, subject to the Public Utilities Act, 
shall include the town limits as they exist on May 8, 1973, and 
shall also include the area proposed to be annexed under the 
town’s ordinance adopted May 3, 1971, until January 1, 1975. 

g. The term “public utility” shall not include a hotel, motel, time 
share or condominium complex operated primarily to serve tran- 
sient occupants, which imposes charges to occupants for local, 
long-distance, or wide area telecommunication services when 
such calls are completed through the use of facilities provided by 
a public utility, and provided further that the local services 
received are rated in accordance with the provisions of G.S. 
62-110(d) and the applicable charges for telephone calls are 
Pinsieey said displayed in each area where occupant rooms are 
ocated. 

h. The term “public utility” shall not include the resale of electricity 
by G) a campground operated primarily to serve transient occu- 
pants, or (ii) a marina; provided that (i) the campground or 
marina charges no more than the actual cost of the electricity 
supplied to it, (ii) the amount of electricity used by each campsite 
or marina slip occupant is measured by an individual metering 
device, (iii) the applicable rates are prominently displayed at or 
near each campsite or marina slip, and (iv) the campground or 
marina only resells electricity to campsite or marina slip occu- 
pants. 

1. The term “public utility” shall not include the State, the Office of 
Information Technology Services, or the Microelectronics Center 
of North Carolina in the provision or sharing of switched broad- 
band telecommunications services with non-State entities or 
organizations of the kind or type set forth in G.S. 143B-426.39. 

j. The term “public utility” shall not include any person, not otherwise 
a public utility, conveying or transmitting messages or communi- 
cations by mobile radio communications service. Mobile radio 
communications service includes one-way or two-way radio ser- 
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vice provided to mobile or fixed stations or receivers using mobile 
radio service frequencies. 

k. The term “public utility” shall not include a regional natural gas 
district organized and operated pursuant to Article 28 of Chapter 
160A of the General Statutes. 

(24) “Rate” means every compensation, charge, fare, tariff, schedule, toll, 
rental and classification, or any of them, demanded, observed, 
charged or collected by any public utility, for any service product or 
commodity offered by it to the public, and any rules, regulations, 
practices or contracts affecting any such compensation, charge, fare, 
tariff, schedule, toll, rental or classification. 

(25) “Route” means the course or way which is traveled; the road or 
highway over which motor vehicles operate. 

(26) “Securities” means stock, stock certificates, bonds, notes, debentures, 
or other evidences of ownership or of indebtedness, and any assump- 
tion or guaranty thereof. 

(27) “Service” means any service furnished by a public utility, including 
any commodity furnished as a part of such service and any ancillary 
service or facility used in connection with such service. 

(27a) “Small power producer” means a person or corporation owning or 
operating an electrical power production facility with a power produc- 
tion capacity which, together with any other facilities located at the 
same site, does not exceed 80 megawatts of electricity and which 
depends upon renewable resources for its primary source of energy. 
For the purposes of this section, renewable resources shall mean: 
hydroelectric power. A small power producer shall not include persons 
primarily engaged in the generation or sale of electricity from other 
than small power production facilities. 

(28) The word “State” means the State of North Carolina; “state” means 
any state. 

(29) “Town” means any unincorporated community or collection of people 
having a geographical name by which it may be generally known and 
is so generally designated. 

(30) “Panel” means a panel of three commissioners, a division of the 
Utilities Commission authorized for the purpose of carrying out 
Eemain 1unciuons of the Commission. (1913; ¢. 127, s. 71% C.8..5, 
Mile) 1955.0. 154, ss. 6, 6, Cc. oU7, s. 131937, ¢. 108, s. 2; 1941, cc. 59: 
egton iC. 1005. 6.981949 cc liazes. 4; 19barc, 1140-6. Io 1957, 
Peel slo. .CaG50, 55. iX.8o, 90a, c, 1165,'s. T; 1967, c. 1094, 
Sem tC 05, 0, OG, S. 1, CC, O94, 590.191, Cc. o1o, 5. 1s 1975, 
Cee 2 CC, 2044150. 19/9. C, God, Ss. 1: 1979, 2nd Sess., ¢, 1219, s. 
1; 1981 (Reg. Sess., 1982), c. 1186, s. 2; 1985, c. 676, s. 4; 1987, c. 445, 
ge 1989. c. 110; 1993, cast, sak) 1995 (Reg. Sess., 1994), c..777, s. 
RO Ca (Sea 2 Ot Uo Soo) C..020,- Ss. | 1997-426. 6. 5: 
1997-437, s. 1; 1998-128, ss. 1-3; 2004-199, s. 1; 2004-203, s. 37(a).) 


Effect of Amendments. — Session Laws Information Technology Services” for “Office of 
2004-199, s. 1, and 2004-203, s. 37(a), both the State Controller” in sub-subdivisicn (23)i. 
effective August 17, 2004, substituted “Office of 
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ARTICLE 2. 


Organization of Utilities Commission. 


§ 62-15. Office of executive director; public staff, structure 


and function. 


CASE NOTES 


Public staff represented all of a utility’s 
rate-paying customers in an investigation 
of regularities in the way in which the utility 
reported its regulated income to the North 
Carolina Utilities Commission and the Com- 
mission’s order approving a settlement agree- 
ment resulting from that investigation. There- 


fore, a utility customers association and a 
customer could not properly intervene in the 
investigation and the order as the public staff 
represented their interests. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, — 
N.C. App. —, 592 S.E.2d 277, 2004 N.C. App. 
LEXIS 261 (2004). 


ARTICLE 3. 


Powers and Duties of Utilities Commission. 


§ 62-37. Investigations. 


CASE NOTES 


Parties Affected. — Decision of the North 
Carolina Utilities Commission to recognize a 
utility customers association and a customer as 
interveners in a settlement proceeding result- 
ing from an investigation that was conducted, 
pursuant to G.S. 62-37, of accounting irregular- 
ities in the way in which a utility reported its 
regulated income to the Commission was an 
abuse of the Commission’s discretion; the asso- 


ciation and the customer were not parties af- 
fected by the Commission’s order approving the 
settlement, within the meaning of G.S. 62-37, 
and as such had no standing to appeal the 
Commission’s approval of the settlement agree- 
ment. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, — N.C. App. —, 592 
S.E.2d 277, 2004 N.C. App. LEXIS 261 (2004). 


§ 62-42. Compelling efficient service, extensions of ser- 
vices and facilities, additions and improve- 


ments. 


CASE NOTES 


Power and Duties of Commission. — 

North Carolina Utilities Commission’s con- 
clusion that it had jurisdiction to review, prior 
to execution, proposed wholesale electric en- 
ergy contracts granting native load priority 
supplied from a utility to retail ratepayers and 
to take appropriate action to protect reliable 
service to retail customers in North Carolina by 


obtaining written notice prior to the execution 
of any wholesale electric energy contracts in 
interstate commerce for its consent was va- 
cated as the matter was preempted by the 
Federal Power Act, 16 U.S.C.S. § 791 et seq. 
State ex rel. Utils. Comm’n v. Carolina Power & 
Light Co., 161 N.C. App. 199, 588 S.E.2d 77, 
2003 N.C. App. LEXIS 2052 (2003). 
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ARTICLE 4. 


Procedure before the Commission. 


§ 62-82. Special procedure on application for certificate 
for generating facility; appeal from award or- 
der. 


(a) Notice of Application for Certificate for Generating Facility; Hearing; 
Briefs and Oral Arguments. — Whenever there is filed with the Commission an 
application for a certificate of public convenience and necessity for the 
construction of a facility for the generation of electricity under G.S. 62-110.1, 
the Commission shall require the applicant to publish a notice thereof once a 
week for four successive weeks in a daily newspaper of general circulation in 
the county where such facility is proposed to be constructed and thereafter the 
Commission upon complaint shall, or upon its own initiative may, upon 
reasonable notice, enter upon a hearing to determine whether such certificate 
shall be awarded. Any such hearing must be commenced by the Commission 
not later than three months after the filing of such application, and the 
procedure for rendering decisions therein shall be given priority over all other 
cases on the Commission’s calendar of hearings and decisions, except rate 
proceedings referred to in G.S. 62-81. Such applications shall be heard as 
provided in G.S. 62-60.1, and the Commission shall furnish a transcript of 
evidence and testimony submitted by the end of the second business day after 
the taking of each day of testimony. The Commission or panel shall require 
that briefs and oral arguments in such cases be submitted within 30 days after 
the conclusion of the hearing, and the Commission or panel shall render its 
decision in such cases within 60 days after submission of such briefs and 
arguments. If the Commission or panel does not, upon its own initiative, order 
a hearing and does not receive a complaint within 10 days after the last day of 
publication of the notice, the Commission or panel shall enter an order 
awarding the certificate. Notwithstanding this section, applicants for a certif- 
icate for solar photovoltaic facilities of 10 kilowatts or less are exempt from the 
requirement to publish public notice in newspapers. 

(b) Compensation for Damages Sustained by Appeal from Award of Certif- 
icate under G.S. 62-110.1; Bond Prerequisite to Appeal. — Any party or parties 
opposing, and appealing from, an order of the Commission which awards a 
certificate under G.S. 62-110.1 shall be obligated to recompense the party to 
whom the certificate is awarded, if such award is affirmed upon appeal, for the 
damages, if any, which such party sustains by reason of the delay in beginning 
the construction of the facility which is occasioned by the appeal, such damages 
to be measured by the increase in the cost of such generating facility (excluding 
legal fees, court costs, and other expenses incurred in connection with the 
appeal). No appeal from any order of the Commission which awards any such 
certificate may be taken by any party opposing such award unless, within the 
time limit for filing notice of appeal as provided for in G.S. 62-90, such party 
shall have filed with the Commission a bond with sureties approved by the 
Commission, or an undertaking approved by the Commission, in such amount 
as the Commission determines will be reasonably sufficient to discharge the 
obligation hereinabove imposed upon such appealing party. The Commission 
may, when there are two or more such appealing parties, permit them to file a 
joint bond or undertaking. If the award order of the Commission is affirmed on 
appeal, the Commission shall determine the amount, if any, of damages 
sustained by the party to whom the certificate was awarded, and shall issue 
appropriate orders to assure that such damages be paid and, if necessary, that 
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the bond or undertaking be enforced. (1965, c. 287, s. 3; 1975, c. 243, s. 7; 


2004-199, s. 23.) 


Effect of Amendments. — Session Laws 
2004-199, s. 23, effective August 17, 2004, 
added the last sentence in subsection (a). 


ARTICLE 5. 


Review and Enforcement of Orders. 


§ 62-94. Record on appeal; extent of review. 


CASE NOTES 


I. In General. 
II. Standard of Review. 


I. IN GENERAL. 


G.S. 62-133.6(e) simply allows the legis- 
lature to preempt the North Carolina Util- 
ities Commission’s ability to compel a gen- 
eral rate case by freezing rates until 31 
December 2007; the North Carolina Utilities 
Commission properly dismissed a complaint 
regarding rates and a petition to initiate a 
general rate proceeding filed against an energy 
corporation by a customers association. State 
ex rel. Utils. Comm’n v. Carolina Util. Custom- 
ers Ass’n, — N.C. App. —, 592 S.E.2d 221, 2004 
N.C. App. LEXIS 253 (2004). 


II. STANDARD OF REVIEW. 


ities Commission to recognize a utility custom- 
ers association and a customer as interveners 
in a settlement proceeding resulting from an 
investigation that was conducted, pursuant to 
G.S. 62-37, of accounting irregularities in the 
way in which a utility reported its regulated 
income to the Commission was an abuse of the 
Commission’s discretion; the association and 
the customer were not parties affected by the 
Commission’s order approving the settlement, 
within the meaning of G.S. 62-37, and as such 
had no standing to appeal the Commission’s 
approval of the settlement agreement. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 


Ass’n, — N.C. App. —, 592 S.E.2d 277, 2004 


Abuse of Commission’s Discretion N.C. App. LEXIS 261 (2004). 


Found. — Decision of the North Carolina Util- 


ARTICLE 6. 
The Utility Franchise. 


§ 62-110. Certificate of convenience and necessity. 


(a) Except as provided for bus companies in Article 12 of this Chapter, no 
public utility shall hereafter begin the construction or operation of any public 
utility plant or system or acquire ownership or control thereof, either directly 
or indirectly, without first obtaining from the Commission a certificate that 
public convenience and necessity requires, or will require, such construction, 
acquisition, or operation: Provided, that this section shall not apply to 
construction into territory contiguous to that already occupied and not receiv- 
ing similar service from another public utility, nor to construction in the 
ordinary conduct of business. 

(b) The Commission shall be authorized to issue a certificate to any person 
applying to the Commission to offer long distance services as a public utility as 
defined in G.S. 62-3(23)a.6., provided that such person is found to be fit, 
capable, and financially able to render such service, and that such additional 
service 1s required to serve the public interest effectively and adequately; 
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provided further, that in such cases the Commission shall consider the impact 
on the local exchange customers and only permit such additional service if the 
Commission finds that it will not jeopardize reasonably affordable local 
exchange service. 

Notwithstanding any other provision of law, the terms, conditions, rates, and 
interconnections for long distance services offered on a competitive basis shall 
be regulated by the Commission in accordance with the public interest. In 
promulgating rules necessary to implement this provision, the Commission 
shall consider whether uniform or nonuniform application of such rules is 
consistent with the public interest. Provided further that the Commission shall 
consider whether the charges for the provision of interconnections should be 
uniform. 

For purposes of this section, long distance services shall include the 
transmission of messages or other communications between two or more 
central offices wherein such central offices are not connected on July 1, 1983, 
by any extended area service, local measured service, or other local calling 
arrangement. 

(c) The Commission shall be authorized, consistent with the public interest, 
to adopt procedures for the issuance of a special certificate to any person for the 
limited purpose of offering telephone service to the public by means of coin, 
coinless, or key-operated pay telephone instruments. This service may be in 
addition to or in competition with public telephone services offered by the 
certificated telephone company in the service area. The access line from the 
pay instrument to the network may be obtained from the local exchange 
telephone company in the service area where the pay instrument is located, 
from any certificated competitive local provider, or any other provider autho- 
rized by the Commission. The Commission shall promulgate rules to imple- 
ment the service authorized by this section, recognizing the competitive nature 
of the offerings and, notwithstanding any other provision of law, the Commis- 
sion shall determine the extent to which such services shall be regulated and 
to the extent necessary to protect the public interest regulate the terms, 
conditions, and rates for such service and the terms and conditions for 
interconnection to the local exchange network. 

(d) The Commission shall be authorized, consistent with the public interest 
and notwithstanding any other provision of law, to adopt procedures for the 
purpose of allowing shared use and/or resale of any telephone service provided 
to persons who occupy the same contiguous premises (as such term shall be 
defined by the Commission); provided, however, that there shall be no 
“networking” of any services authorized under this subsection whereby two or 
more premises where such services are provided are connected, and provided 
further that any certificated local provider or any other provider authorized by 
the Commission may provide access lines or trunks connecting such authorized 
service to the telephone network, and that the local service rates permitted or 
approved by the Commission for local exchange lines or trunks being shared or 
resold shall be on a measured usage basis where facilities are available or on 
a message rate basis otherwise. Provided however, the Commission may 
permit or approve flat rates, measured rates, message rates, or some combi- 
nation of those rates for shared or resold services whenever the service is 
offered to patrons of hotels or motels, occupants of timeshare or condominium 
complexes serving primarily transient occupants, to patrons of hospitals, 
nursing homes, rest homes, or licensed retirement centers, or to members of 
clubs or students living in quarters furnished by educational institutions, or to 
persons temporarily subleasing residential premises. The Commission shall 
issue rules to implement the service authorized by this subsection, considering 
the competitive nature of the offerings and, notwithstanding any other 
provision of law, the Commission shall determine the extent to which such 
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services shall be regulated and, to the extent necessary to protect the public 
interest, regulate the terms, conditions, and rates charged for such services 
and the terms and conditions for interconnection to the local exchange 
network. The Commission shall require any person offering telephone service 
under this subsection by means of a Private Branch Exchange (“PBX”) or key 
system to secure adequate local exchange trunks from any certificated local 
provider or any other provider authorized by the Commission so as to assure 
a quality of service equal to the quality of service generally found acceptable by 
the Commission. Unless otherwise ordered by the Commission for good cause 
shown by the company, the right and obligation of the certificated local 
provider or any other provider authorized by the Commission to provide local 
service directly to any person located within its certificated service area shall 
continue to apply to premises where shared or resold telephone service is 
available, provided however, the Commission shall be authorized to establish 
the terms and conditions under which such services should be provided. 

(e) Notwithstanding subsection (d) of this section, the Commission may 
authorize any telephone services provided to a nonprofit college or university, 
and its affiliated medical centers, which is qualified under Sections 501 and 
170 of the United States Internal Revenue Code of 1986 or which is a 
State-owned institution, to be shared or resold by that institution on both 
contiguous campus premises owned or leased by the institution and noncon- 
tiguous premises owned or leased exclusively by the institution, provided these 
services are offered to students or guests housed in quarters furnished by the 
institution, patrons of hospitals or medical centers of the institution, or 
persons or businesses providing educational, research, professional, consult- 
ing, food, or other support services directly to or for the institution, its 
students, or guests. The services of a certificated local provider or any other 
provider authorized by the Commission, when provided to said colleges, 
universities, and affiliated medical centers shall be rated in the same way as 
those provided for shared service offered to patrons of hospitals, nursing 
homes, rest homes, licensed retirement centers, members of clubs or students 
living in quarters furnished by educational institutions as provided for in 
subsection (d) of this section. The institutions regulated pursuant to this 
subsection shall not be prohibited from electing optional services from the 
certificated local provider or any other provider authorized by the Commission 
which include measured or message rate services. There shall be no “network- 
ing” of any services authorized under this subsection whereby two or more 
different institutions where such services are provided are interconnected. Any 
certificated local provider or any other provider authorized by the Commission 
may provide access lines or trunks connecting such authorized services to the 
telephone network. The Commission shall require such institutions to secure 
adequate local exchange trunks from the certificated local provider or any 
other provider authorized by the Commission to assure a quality of service 
equal to the quality of service generally found acceptable by the Commission. 
Unless otherwise ordered by the Commission for good cause shown by the 
certificated local provider or any other provider authorized by the Commission, 
the right and obligation of that provider to provide local service directly to any 
person located within its certificated service area shall continue to apply to 
premises where shared or resold telephone service is available under this 
subsection, provided however, the Commission shall be authorized to establish 
the terms and conditions under which such service should be provided. The 
Commission shall issue rules to implement the services authorized by this 
subsection. 

(f) Reserved. 

(f1) Except as provided in subsection (f2) of this section, the Commission is 
authorized, following notice and an opportunity for interested parties to be 
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heard, to issue a certificate to any person applying to provide local exchange or 
exchange access services as a public utility as defined in G.S. 62-3(23) a.6., 
without regard to whether local telephone service is already being provided in 
the territory for which the certificate is sought, provided that the person 
seeking to provide the service makes a satisfactory showing to the Commission 
that (1) the person is fit, capable, and financially able to render such service; (ii) 
the service to be provided will reasonably meet the service standards that the 
Commission may adopt; (iii) the provision of the service will not adversely 
impact the availability of reasonably affordable local exchange service; (iv) the 
person, to the extent it may be required to do so by the Commission, will 
participate in the support of universally available telephone service at afford- 
able rates; and (v) the provision of the service does not otherwise adversely 
impact the public interest. In its application for certification, the person 
seeking to provide the service shall set forth with particularity the proposed 
geographic territory to be served and the types of local exchange and exchange 
access services to be provided. Except as provided in G.S. 62-133.5(f), any 
person receiving a certificate under this section shall, until otherwise deter- 
mined by the Commission, file and maintain with the Commission a complete 
list of the local exchange and exchange access services to be provided and the 
prices charged for those services, and shall be subject to such reporting 
requirements as the Commission may require. 

Any certificate issued by the Commission pursuant to this subsection shall 
not permit the provision of local exchange or exchange access service until July 
1, 1996, unless the Commission shall have approved a price regulation plan 
pursuant to G.S. 62-133.5(a) for a local exchange company with an effective 
date prior to July 1, 1996. In the event a price regulation plan becomes 
effective prior to July 1, 1996, the Commission is authorized to permit the 
provision of local exchange or exchange access service by a competing local 
provider in the franchised area of such local exchange company. 

The Commission is authorized to adopt rules it finds necessary (i) to provide 
for the reasonable interconnection of facilities between all providers of tele- 
communications services; (ii) to determine when necessary the rates for such 
interconnection; (iii) to provide for the reasonable unbundling of essential 
facilities where technically and economically feasible; (iv) to provide for the 
transfer of telephone numbers between providers in a manner that is techni- 
cally and economically reasonable; (v) to provide for the continued develop- 
ment and encouragement of universally available telephone service at reason- 
ably affordable rates; and (vi) to carry out the provisions of this subsection in 
a manner consistent with the public interest, which will include a consider- 
ation of whether and to what extent resale should be permitted. In adopting 
rules to establish an appropriate definition of universal service, the Commis- 
sion shall consider evolving trends in telecommunications services and the 
need for consumers to have access to high-speed communications networks, 
the Internet, and other services to the extent that those services provide social 
benefits to the public at a reasonable cost. 

Local exchange companies and competing local providers shall negotiate the 
rates for local interconnection. In the event that the parties are unable to agree 
within 90 days of a bona fide request for interconnection on appropriate rates 
for interconnection, either party may petition the Commission for determina- 
tion of the appropriate rates for interconnection. The Commission shall 
determine the appropriate rates for interconnection within 180 days from the 
filing of the petition. 

Each local exchange company shall be the universal service provider in the 
area in which it is certificated to operate on July 1, 1995, until otherwise 
determined by the Commission. In continuing this State’s commitment to 
universal service, the Commission shall, by December 31, 1996, adopt interim 
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rules that designate the person that should be the universal service provider 
and to determine whether universal service should be funded through inter- 
connection rates or through some other funding mechanism. At a time 
determined by the Commission to be in the public interest, the Commission 
shall conduct an investigation for the purpose of adopting final rules concern- 
ing the provision of universal services, the person that should be the universal 
service provider, and whether universal service should be funded through 
interconnection rates or through some other funding mechanism. 

The Commission shall make the determination required pursuant to this 
subsection in a manner that furthers this State’s policy favoring universally 
available telephone service at reasonable rates. 

(f2) The provisions of subsection (f1) of this section shall not be applicable to 
franchised areas within the State that are being served by local exchange 
companies with 200,000 access lines or less located within the State, and it is 
further provided that such local exchange company providing service to 
200,000 access lines or less shall not be subject to the regulatory reform 
procedures outlined under the terms of G.S. 62-133.5(a) or permitted to 
compete in territory outside of its franchised area for local exchange and 
exchange access services until such time as the franchised area is opened to 
competing local providers as provided for in this subsection. Upon the filing of 
an application by a local exchange company with 200,000 access lines or less 
for regulation under the provisions of G.S. 62-133.5(a), the Commission shall 
apply the provisions of that section to such local exchange company, but only 
upon the condition that the provisions of subsection (f1) of this section are to 
be applicable to the franchised area and local exchange and exchange access 
services offered by such a local exchange company. 

({3) The provisions of subsection (f1) of this section shall not be applicable to 
areas served by telephone membership corporations formed and existing under 
Article 4 of Chapter 117 of the General Statutes and exempt from regulation as 
public utilities, pursuant to G.S. 62-3(23)d. and G.S. 117-35. 

(g) In addition to the authority to issue a certificate of public convenience 
and necessity and establish rates otherwise granted in this Chapter, for the 
purpose of encouraging water conservation, the Commission may, consistent 
with the public interest, adopt procedures that allow a lessor to charge for the 
costs of providing water or sewer service to persons who occupy the same 
contiguous premises. The following provisions shall apply: 

(1) All charges for water or sewer service shall be based on the user’s 
metered consumption of water, which shall be determined by metered 
measurement of all water consumed and not by any.partial measure- 
ment of water consumption, unless specifically authorized by the 
Commission. The rate charged by the lessor shall not exceed the unit 
consumption rate charged by the supplier of the service. 

(2) The lessor may charge a reasonable administrative fee for providing 
water or sewer service not to exceed the maximum administrative fee 
authorized by the Commission. 

(3) The Commission shall issue rules to define contiguous premises and to 
implement this subsection. In issuing the rule to define contiguous 
premises, the Commission shall consider contiguous premises where 
manufactured homes, as defined in G.S. 143-145(7), or spaces for 
manufactured homes are rented. 

(4) The Commission shall develop an application that lessors must submit 
for authority to charge for water or sewer service. The form shall 
include all of the following: 

a. A description of the applicant and the property to be served. 
b. A description of the proposed billing method and billing state- 
ments. 
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The schedule of rates charged to the applicant by the supplier. 
. The schedule of rates the applicant proposes to charge the appli- 
cant’s customers. 
e. The administrative fee proposed to be charged by the applicant. 
f. The name of and contact information for the applicant and its 
agents. 
g. The name of and contact information for the supplying water or 
sewer system. 
h. Any additional information that the Commission may require. 

(5) The Commission shall approve or disapprove an application within 30 
days of the filing of a completed application with the Commission. If 
the Commission has not issued an order disapproving a completed 
application within 30 days, the application shall be deemed approved. 

(6) A provider of water or sewer service under this subsection may 
increase the rate for service so long as the rate does not exceed the 
unit consumption rate charged by the supplier of the service. A 
provider of water or sewer service under this subsection may change 
the administrative fee so long as the administrative fee does not 
exceed the maximum administrative fee authorized by the Commis- 
sion. In order to change the rate or administrative fee, the provider 
shall file a notice of revised schedule of rates and fees with the 
Commission. The Commission may prescribe the form by which the 
provider files a notice of a revised schedule of rates and fees under this 
subsection. The form shall include all of the following: 

a. The current schedule of the unit consumption rates charged by the 
provider. 

b. The schedule of rates charged by the supplier to the provider that 
the provider proposes to pass through to the provider’s customers. 

c. The schedule of the unit consumption rates proposed to be charged 
by the provider. 

d. oa current administrative fee charged by the provider, if applica- 

e. 

e. The administrative fee proposed to be charged by the provider. 

(7) A notification of revised schedule of rates and fees shall be presumed 
valid and shall be allowed to become effective upon 14 days notice to 
the Commission, unless otherwise suspended or disapproved by order 
issued within 14 days after filing. 

(8) Notwithstanding any other provision of this Chapter, the Commission 
shall determine the extent to which the services shall be regulated 
and, to the extent necessary to protect the public interest, regulate the 
terms, conditions, and rates that may be charged for the services. 
Nothing in this subsection shall be construed to alter the rights, 
obligations, or remedies of persons providing water or sewer services 
and their customers under any other provision of law. 

(9) A provider of water or sewer service under this subsection shall not be 
required to file annual reports pursuant to G.S. 62-36 or to furnish a 
bond pursuant to G.S. 62-110.3. (1931, c. 455; 1933, c. 134, s. 8; 1941, 
¢: 97; 1963, c. 1165, s. 1; 1983 (Reg. Sess., 1984), c. 1043, s. 2; 1985, c. 
iS oe C060 2195170, 440.48.) 1980 ne 45, -se..h, 2) 1999, C. 2.158. 
4; 1995 (Reg. Sess., 1996), c. 753, s. 1; 1997-207, s. 1; 1998-180, ss. 1, 
2; 1998-212, s. 15.8B; 1999-112, s. 1; 2001-252, s. 1; 2001-502, s. 1; 
2002-14, s. 1; 2003-99, s. 1; 2003-173, s. 1; 2004-143, s. 7.) 


a0 


Editor’s Note. — operating authority as traditional water or 
Session Laws 2004-143, s. 9, provides: “On 1 _ sewer utilities issued by the Utilities Commis- 
August 2004 all certificates of authority for sion to entities that provide water or sewer 
allocation of rental costs and all temporary services pursuant to G.S. 62-110(g), as that 
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subsection read prior to the amendments made 
by Section 7 of this act, shall terminate. All 
entities operating under these certificates or 
temporary operating authority shall be deemed 
to have certificates of authority to charge for 
water or sewer service at their then existing 
rates.” 

Session Laws 2004-143, s. 10, provides: “Ef- 
fective 1 August 2004, Utilities Commission 
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Rules R18-11 through R18-17 shall be re- 
scinded and former Commission Rules R18-1 
through R18-7 as they existed on 18 December 
2001 shall be reinstated, subject to the author- 
ity of the Commission to modify or rescind them 
or adopt additional rules.” 

Effect of Amendments. — 

Session Laws 2004-143, s. 7, effective August 
1, 2004, rewrote subsection (g). 


ARTICLE 7. 
Rates of Public Utilities. 


§ 62-133.6. Environmental compliance costs recovery. 


CASE NOTES 


General Rate Proceeding Preempted. — 
G.S. 62-133.6(e) simply allows the legislature to 
preempt the North Carolina Utilities Commis- 
sion’s ability to compel a general rate case by 
freezing rates until 31 December 2007; the 
North Carolina Utilities Commission properly 
dismissed a complaint regarding rates and a 


petition to initiate a general rate proceeding 
filed against an energy corporation by a cus- 
tomers association. State ex rel. Utils. Comm’n 
v. Carolina Util. Customers Ass’n, — N.C. App. 
—, 592 S.E.2d 221, 2004 N.C. App. LEXIS 253 
(2004). 


ARTICLE 14. 
Fees and Charges. 


§ 62-302. Regulatory fee. 


Editor’s Note. — 

Session Laws 2004-110, s. 2.1, provides: “The 
percentage rate to be used in calculating the 
public utility regulatory fee under G.S. 62- 
302(b)(2) is twelve hundredths of one percent 
(0.12%) for each public utility’s North Carolina 
jurisdictional revenues earned during each 
quarter that begins on or after July 1, 2004.” 


Session Laws 2004-110, s. 2.2, provides: “The 
electric membership corporation regulatory fee 
imposed under G.S. 62-302(b1) for the 2004- 
2005 fiscal year is two hundred thousand dol- 
lars ($200,000).” 


ARTICLE 15. 


Penalties and Actions. 


§ 62-328. Unauthorized use of Citizens Band equipment. 


(a) As used in this section, “Citizens Band radio equipment” means Citizens 
Band radio equipment authorized by the Federal Communications Commis- 
sion. 

(b) It shall be unlawful for any person willfully and knowingly to use 
Citizens Band radio equipment not authorized by the Federal Communica- 
tions Commission. Unauthorized Citizens Band radio equipment includes the 
use of power amplifiers or equipment prohibited under applicable federal 
regulations. 
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(c) This section does not apply to any licensee that is exempted under the 
provisions of 47 U.S.C. § 302a(f)(2). 

(d) Any person willfully and knowingly violating the provisions of this 
section shall be guilty of a Class 3 misdemeanor. (2004-72, s. 1.) 


Editor’s Note. — Session Laws 2004-72, s. and applicable to offenses committed on or after 
2, made this section effective December 1, 2004, that date. 
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Chapter 63A. 
North Carolina Global TransPark Authority. 


§ 63A-4. Powers of the Authority. 


Editor’s Note. — Session Laws 2004-124, s. 
30.22(a), provides: “From funds borrowed from 
the Escheat Fund pursuant to G.S. 63A- 
4(a)(22) and G.S. 147-69.2(b)(11), the North 
Carolina Global TransPark Authority shall 
make a payment of two million five hundred 
thousand dollars ($2,500,000) to the Escheat 
Fund as soon as feasible after the effective date 
of this section and shall not expend or obligate 
any other funds that were borrowed from the 
Escheat Fund except after consultation with 
the Joint Legislative Commission on Govern- 
mental Operations on its intent to expend or 
obligate the funds.” 

Session Laws 2004-124, s. 30.22(c), provides: 
“All interest on funds borrowed from the Es- 
cheat Fund pursuant to G.S. 63A-4(a)(22) and 
G.S. 147-69.2(b)(11) and on account with the 
State Treasurer for the benefit of the North 
Carolina Global Trans Park Authority may only 
be used to repay the loan.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 


erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 

Session Laws 2004-138, s. 1.1, provides: “Ex- 
cept after consultation with the Joint Legisla- 
tive Commission on Governmental Operations 
on its intent to expend or obligate funds, the 
North Carolina Global TransPark Authority 
shall not expend or obligate any funds that 
were borrowed from the Escheat Fund pursu- 
ant to GS. 63A-4(a)(22) and G.S. 147- 
69.2(b)(11), or any interest earned on those 
funds.” 
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Chapter 65. 


Cemeteries. 
Article 8A. Sec. 
t izati A 
Veterans Cemeteries. a ee ee ute 
Sec. 65-58. Licenses for persons selling preneed 
65-44. Days for burial. grave space. 


65-59. Application for a change of control; fil- 
ing fee. 

Requirements for perpetual care fund. 

Deposits to perpetual care fund. 

Receipts from sale of personal property 
or services; trust account; penal- 
ties. 


Article 9. 


65-63. 
65-64. 
65-66. 


North Carolina Cemetery Act. 


65-54. Annual budget of Commission; collec- 
tion of funds. 

65-55. License; cemetery company. 

65-57. Licenses for sales organizations, man- 


ARTICLE 8A. 


Veterans Cemeteries. 


§ 65-44. Days for burial. 


Notwithstanding any other provision of law, burial services shall be con- 
ducted at the Coastal Carolina State Veterans Cemetery and the Sandhills 
State Veterans Cemetery from Monday through Sunday, except when the day 
for services falls on a State holiday. (2004-124, s. 19.2(a).) 


Editor’s Note. — Session Laws 2004-124, s. 
33.6, made this section effective July 1, 2004. 

Session Laws 2004-124, s. 19.2(b), provides: 
“The Department of Administration may use 
funds credited to the Veterans Burial Fund for 
the 2004-2005 fiscal year to cover costs in- 
curred as a result of burials on Saturday or 
Sunday.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


ARTICLE 9. 
North Carolina Cemetery Act. 


§ 65-54. Annual budget of Commission; collection of 


funds. 


The Commission shall prepare an annual budget and shall collect the sums 
of money required for this budget from yearly fees and from any other sources 
provided in this Article. On or before July 1 of each year, each lcensed 
cemetery shall pay a license fee to be set by the Commission in an amount not 
to exceed six hundred dollars ($600.00). In addition, each licensed cemetery 
shall pay to the Commission an inspection fee for each grave space, niche, or 
mausoleum crypt when the certificate of interment right is issued and shall 
pay a fee for each vault, belowground crypt, memorial, or opening and closing 
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of a grave space that is included in a preneed cemetery contract. The inspection 
fee for each grave space, niche, or mausoleum crypt is payable when the 
certificate of interment right is issued and may not exceed four dollars ($4.00). 
The fee for each of the listed items that are included in a preneed cemetery 
contract is payable when the contract is made and may not exceed ten dollars 
($1000).41975,.c-768,'s211977, c 686, s. 7; 1987, c, 488, s. 1; 1991 cc G5aRs: 
1; 2004-202, s. 1.) 


Effect of Amendments. — Session Laws preceding memorial; substituted “certificate of 


2004-202, s. 1, effective August 17, 2004, sub- 
stituted “six hundred dollars ($600.00)” for 
“three hundred dollars ($300.00)” in the second 
sentence; in the third sentence, substituted 
“when the certificate of interment right is is- 
sued” for “sold” and deleted “niche” preceding 


interment right is issued and may not exceed 
four dollars ($4.00)” for “item is sold and may 
not exceed two dollars ($2.00)” in the fourth 
sentence; substituted “ten dollars ($10.00)” for 
“five dollars ($5.00)” in the last sentence; and 
made related punctuation changes. 


“belowground crypt” and “mausoleum crypt” 


§ 65-55. License; cemetery company. 


(a) No legal entity shall engage in the business of operating a cemetery 
company except as authorized by this Article and without first obtaining a 
license from the Commission. 

(b) Any legal entity wishing to establish a cemetery shall file a written 
application for authority with the Commission on forms provided by the 
Commission. 

(c) Upon receipt of the application and filing fee to be set by the Commission 
in an amount not to exceed one thousand six hundred dollars ($1,600), the 
Commission shall cause an investigation to be made to establish the following 
criteria for approval of the application: 

(1) The creation of a legal entity to conduct cemetery business, and its 
proposed financial structure. 

(2) A perpetual care trust fund agreement, with an initial deposit of not 
less than fifty thousand dollars ($50,000) and with a bank cashier’s 
check or certified check attached for the amount made payable to the 
trustee. The trust fund agreement must be executed by the applicant, 
accepted by the trustee, and conditional only upon approval of the 
application. 

(3) A plat of the land to be used for the cemetery, showing the location of 
the cemetery and the access roads to the cemetery. 

(4) Designation by the legal entity wishing to establish a cemetery of a 
general manager. The general manager must be a person of good 
moral character and have at least one year’s experience in cemeteries. 

(5) Development plans sufficient to ensure the community that the 
cemetery will provide adequate cemetery services and that the prop- 
erty is suitable for use as a cemetery. 

(d) The Commission, after receipt of the investigating report, shall grant or 
refuse to grant the authority to organize a cemetery based upon the criteria set 
forth in G.S. 65-55(c). 

(e) If the Commission intends to deny an application, it shall give written 
notice to the applicant of its intention to deny. The notice shall state a time and 
a place for a hearing before the Commission and a summary statement of the 
reasons for the proposed denial. The notice of intent shall be mailed by certified 
mail to the applicant at the address stated in the application at least 15 days 
prior to the scheduled hearing date. The applicant shall pay the costs of this 
hearing as assessed by the Commission unless the applicant notifies the 
Commission by certified mail at least five days prior to the scheduled hearing 
date that a hearing is waived. Any appeals from the Commission’s decision 
shall be to the court having jurisdiction of the applicant or the Commission. 
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(f) If the Commission intends to grant the authority, it shall give written 
notice that the authority to organize a cemetery has been granted and that a 
license to operate will be issued upon the completion of the following: 

(1) Establishment of the care and maintenance trust fund and receipt by 
the Commission of a certificate from the trust company, certifying 
receipt of the initial deposit required under this Article. 

(2) Full development, ready for burial, of not less than two acres including 
a completed paved road from a public roadway to said developed 
section, certified by inspection of the Commission or its representa- 
tive. 

(3) A description, by metes and bounds, of the acreage tract of such 
proposed cemetery, together with evidence, by title insurance policy or 
by certificate of an attorney-at-law, certifying that the applicant is the 
owner in fee simple of such tract of land, which must contain not less 
than 30 acres, and that the title to not less than 30 acres is free and 
clear of all encumbrances. In counties with a population of less than 
35,000 population according to the latest federal decennial census the 
tract need be only 15 acres. 

(4) A plat of the cemetery showing the number and location of all lots 
surveyed and permanently staked for sale. (1943, c. 644, s. 9; 1957, ¢. 
eo esaoelo0 1c. | 009Ws. 0 1975..C. 106, 5... 1977, c. O50,,.s. 6 1987, 
Cuzorw.s. 2.1991, c. 600, s. 2; 2004-202. s. 2.) 


Effect of Amendments. — Session Laws _ dollars ($1,600)” for “of eight hundred dollars 
2004-202, s. 2, effective August 17, 2004, sub- ($800.00)” in the introductory paragraph of 
stituted “to be set by the Commission in an _ subsection (c). 
amount not to exceed one thousand six hundred 


§ 65-57. Licenses for sales organizations, management or- 
ganizations and brokers. 


(a) No legal entity shall engage in the business of a cemetery sales 
organization, a cemetery management organization or a cemetery broker 
except as authorized by this Article, and without first obtaining a license from 
the Commission. 

(b) Any legal entity wishing to establish and operate the business of a 
cemetery sales organization, a cemetery management organization or a 
cemetery broker shall file a written application for authority with the Com- 
mission on forms provided by the Commission which must contain such of the 
following documents and information as may be required by the Commission: 

(1) The appointment of a North Carolina resident to receive service of any 
lawful process in any noncriminal proceedings arising under this 
Chapter against the applicant, its principal owners, principal stock- 
holders, directors and general manager or their personal representa- 
tives. 

(2) The states or other jurisdictions in which the applicant presently is 
conducting the business activity applied for or other similar busi- 
nesses and any adverse order, judgment or decree entered against the 
applicant in each jurisdiction or by any court. 

(3) The applicant’s name, address and the form, date and jurisdiction of 
the organization and the address of each of its offices within or 
without this State. 

(4) The name, address, principal occupation for the past five years of 
every director and officer of the applicant or person occupying a 
similar status or performing similar functions. 
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(5) Copies of the articles of incorporation or articles of partnership or joint 
venture agreement or other instrument establishing the legal entity 
of the applicant. 

(c) The application shall be accompanied by an initial filing fee to be set by 
the Commission in an amount not to exceed one thousand dollars ($1,000) for 
cemetery sales organization and cemetery management organization and an 
initial filing fee to be set by the Commission in an amount not to exceed five 
hundred dollars ($500.00) for a cemetery broker. If ninety percent (90%) or 
more of the applicant is owned by an existing cemetery company operating 
under the North Carolina Cemetery Act, then the initial filing fee shall be one 
half of the sums set out herein. On or before July 1 of each year, each licensed 
cemetery sales organization, cemetery management organization, or cemetery 
broker shall pay a license renewal fee to be set by the Commission in an 
amount not to exceed six hundred dollars ($600.00) per year. 

(d) Upon receipt of the application and filing fee, the Commission shall 
cause an investigation to be made of the legal entity to conduct the business 
applied for and the qualification of said legal entity to do business in North 
Carolina. 

(e) The Commission, after receipt of the investigation report, shall grant or 
refuse to grant the authority to organize the organization applied for after it 
determines that the applicant possesses good character and general fitness or, 
in the case of a business association, employs and is directed by personnel of 
good character and general fitness. 

(f) If the Commission intends to deny an application, it shall give written 
notice to the applicant of its intention to deny. The notice shall state a time and 
a place for hearing before the Commission and a summary statement of the 
reasons for the proposed denial. The notice of intent shall be mailed by certified 
mail to the applicant at the address stated in the application at least 15 days 
prior to the scheduled hearing date. Any appeals from the Commission’s 
decision shall be to the court having jurisdiction of the applicant, or in the 
event of an out-of-state applicant, then to the court having jurisdiction of the 
Commission. 

(g) If the Commission intends to grant the authority, it shall give written 
notice that the authority to organize the business applied for has been granted 
and that a license to operate will be issued upon presentment to the Commis- 
sion of a statement of employment between the applicant and the cemetery or 
cemeteries to be serviced thereby. 

(h) Any person or any cemetery sales organization or any cemetery man- 
agement organization or any cemetery broker violating the provisions of this 
section is guilty of a Class 1 misdemeanor, and shall be subject to revocation of 
the license to operate. (1975, c. 768, s. 1; 1977, c. 686, ss. 9, 10; 1993, c. 539, s. 
500; 1994, Ex. Sess., c. 24, s. 14(c); 2004-202, s. 3.) 


Effect of Amendments. — Session Laws 
2004-202, s. 3, effective August 17, 2004, in 
subsection (c), in the first sentence, substituted 
“to be set by the Commission in an amount not 
to exceed one thousand dollars ($1,000.00)” for 
“of four hundred dollars ($400.00) and “to be 
set by the Commission in an amount not to 


exceed five hundred dollars ($500.00)” for “of 
two hundred dollars ($200.00),” and substituted 
“to be set by the Commission in an amount not 
to exceed six hundred dollars ($600.00)” for “of 
one hundred dollars ($100.00)” in the last sen- 
tence. 


§ 65-58. Licenses for persons selling preneed grave space. 


(a) No person shall offer to sell preneed grave spaces, mausoleum crypts, 
niches, memorials, vaults or any other preneed cemetery merchandise or 
services under any plan authorized for any cemetery, cemetery sales group, or 
cemetery management group, before obtaining a license from the Commission. 
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(b) Persons wishing to obtain a license shall file a written application with 
the Commission on forms provided by the Commission. The Commission may 
require such information and documents as it deems necessary to protect the 
public interest. 

(c) The application shall be accompanied by a filing fee to be set by the 
Commission in an amount not to exceed one hundred dollars ($100.00) to cover 
the expenses of processing and investigation. After processing and investiga- 
tion, the Commission shall grant, or refuse to grant, the license applied for. The 
license fee for a two-year term shall be set by the Commission but shall not 
exceed one hundred dollars ($100.00). 

(d) If the Commission refuses to grant the license applied for, it shall give 
written notice to the applicant. The notice shall state a time and a place for 
hearing before the Commission, and a summary statement of the reasons for 
the refusal to grant the license. The notice shall be mailed by registered mail 
or certified mail to the applicant at the address stated in the application at 
least 30 days prior to the scheduled hearing date. 

(e) If the Commission intends to grant the license, it shall give written 
notice that the license will be issued upon presentment to the Commission of 
a duly executed statement of employment between the applicant and the 
cemetery or cemeteries to be serviced thereby. 

(f) The provisions of Article 4 of Chapter 150B of the General Statutes of 
North Carolina relating to “Judicial Review” shall apply to appeals or petitions 
for judicial review by any person or persons aggrieved by an order or decision 
of the Commission. 

(g) Repealed by Session Laws 1977, c. 686, s. 12. (19438, c. 644, s. 15; 1967, 
cie-O09; 21 14:.1975, cc. 768; .s..1: 1977; c: 686, ss. 11, 12; 1987, ¢c.. 827, s. 1; 
2004-202, s. 4.) 


Effect of Amendments. — Session Laws ($15.00)” in the first sentence, substituted “li- 
2004-202, s. 4, effective August 17, 2004, in cense fee for a two-year term” for “annual 
subsection (c), substituted “to be set by the _ license fee” and “one hundred dollars ($100.00)” 
Commission in an amount not to exceed one for “ten dollars ($10.00)” in the last sentence, 
hundred dollars ($100.00)” for “of fifteen dollars and made a minor stylistic change. 


§ 65-59. Application for a change of control; filing fee. 


A person who proposes to acquire control of an existing cemetery company, 
whether by purchasing the capital stock of the company, purchasing an 
owner’s interest in the company, or otherwise acting to effectively change the 
control of the company, shall first make application on a form supplied by the 
Commission for a certificate of approval of the proposed change of control. The 
application shall contain the name and address of each proposed new owner. 
The Commission shall issue a certificate of approval only after it determines 
that the proposed new owners are qualified by character, experience, and 
financial responsibility to control and operate the cemetery company in a legal 
and proper manner, and that the interest of the public generally will not be 
jeopardized by the proposed change in control. An application for approval of a 
change of control must be completed and accompanied by a filing fee to be set 
by the Commission in an amount not to exceed one thousand six hundred 
dollars ($1,600). (1975, c. 768, s. 1; 1987, c. 488, s. 4; 1991, c. 653, s. 4; 2004-202, 
s. 5.) 


Effect of Amendments. — Session Laws amount not to exceed one thousand six hundred 
2004-202, s. 5, effective August 17, 2004, sub- dollars ($1,600)” for “of two hundred dollars 
stituted “to be set by the Commission in an ($200.00)” in the last sentence. 


697 


$65-63 2004 INTERIM SUPPLEMENT $65-64 


§ 65-63. Requirements for perpetual care fund. 


A cemetery company may not cause or permit advertising of a perpetual care 
fund in connection with the sale or offer for sale of its property unless the 
amount deposited in the fund is at least one hundred dollars ($100.00) or ten 
percent (10%) of the retail sale price, whichever is greater, per grave space, 
niche, or mausoleum crypt sold. Nothing may prohibit an individual cemetery 
from requiring a perpetual care deposit for grave memorial markers to be 
deposited in the perpetual care fund so long as the same assessment is 
uniformly applied to all grave memorial markers installed in the cemetery. 
(1948, c. 644, s. 5; 1957, c. 529, s. 1; 1967, c. 1009, s. 3; 1971, c. 1149, s. 3; 1975, 
c. 768, s. 1; 1979, c. 888, s. 4; 1987, c. 488, s. 5; 1991, c. 653, s. 5; 2004-20256. 
6.) 


Effect of Amendments. — Session Laws percent (10%) of the retail sale price, whichever 
2004-202, s. 6, effective August 17, 2004, sub- _ is greater” for “forty dollars ($40.00)” in the first 
stituted “one hundred dollars ($100.00) or ten sentence. 


§ 65-64. Deposits to perpetual care fund. 


(a) Deposits to the care and maintenance trust fund must be made by the 
cemetery company holding title to the subject cemetery lands on or before the 
last day of the calendar month following the calendar month in which final 
payment is received as provided herein; however the entire amount required to 
be deposited into the fund shall be paid within four years from the date of any 
contract requiring such payment regardless of whether all amounts have been 
received by the cemetery company. If the cemetery company fails to make 
timely deposit, the Commission may levy and collect a late filing fee of one 
dollar ($1.00) per day for each day the deposit is delinquent on each grave 
space, niche or mausoleum crypt sold. The care and maintenance trust fund 
shall be invested and reinvested by the trustee in the same manner as provided 
by law for the investment of other trust funds by the clerk of the superior court 
except that such investments may be made through means of a common trust 
fund as described in G.S. 36A-90; provided, further, that cemetery trust funds 
held in a fund designated as Trust Fund “A” pursuant to G.S. 65-64(e) may be 
invested and reinvested in accordance with G.S. 36A-2. The fees and other 
expenses of the trust fund shall be paid by the trustee from the net income 
thereof and may not be paid from the corpus. To the extent that the said net 
income is not sufficient to pay such fees and other expenses, the same shall be 
paid by the cemetery company. 

(bo) When a municipal, church-owned or fraternal cemetery converts to a 
private cemetery as defined in G.S. 65-48, then said cemetery shall establish 
and maintain a care and maintenance trust fund pursuant to this section; 
provided, however, the initial deposit for establishment of this trust fund shall 
be an amount equal to fifty dollars ($50.00) per space for all spaces either 
previously sold or contracted for sale in said cemetery at the time of conversion 
or fifty thousand dollars ($50,000), whichever sum is greater. 

(c) Repealed by 1991 (Regular Session, 1992), c. 1007, s. 35. 

(d) In each sales contract, reservation or agreement wherein burial rights 
are priced separately, the purchase price of said burial rights shall be the only 
item subject to care and maintenance trust fund deposits; but if the burial 
rights are not priced separately therein, the full amount of the contract, 
reservations or agreement shall be subject to care and maintenance trust fund 
deposits as provided herein, unless the purchase price of said burial rights can 
be determined from the accounting records of the cemetery company. 

(e) When the amount deposited in the perpetual care fund required by this 
Article of any cemetery company shall amount to one hundred fifty thousand 
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dollars ($150,000), anything in this Article to the contrary notwithstanding, 
the cemetery company may make all deposits thereafter either into the 
original perpetual care trust fund or into a separate fund established as an 
irrevocable trust, designated as Perpetual Care Trust Fund “A,” and invested 
by the trustee, in accordance with G.S. 36A-2, as directed by the cemetery 
company. Funds in a trust fund designated as Trust Fund “A” may not be 
invested in another cemetery company. 

(f) For special endowments for a specific lot, grave, or a family mausoleum, 
memorial, marker, or monument, the cemetery may set aside the full amounts 
received for this individual special care in a separate trust or by a deposit to a 
Savings account in a bank or savings and loan association located within and 
authorized to do business in the State; provided, however, if the licensee does 
not set up a separate trust or savings account for the special endowment the 
full amount thereof shall be deposited in Perpetual Care Trust Fund “A.” (1943, 
c. 644, s. 10; 1957, c. 529, s. 4; 1967, c. 1009, s. 10; 1971, c. 1149, s. 5; 1975, c. 
168;"s:' 1; 1977, c. 686, s. 14; 1979, c. 888, ss. 5, 6; 1987, c. 488, ss. 3, 6; 1991, 
c. 653, s. 6; 1991 (Reg. Sess., 1992), c. 1007, s. 35; 1995, c. 509, s. 135.3(b), (c); 
2004-202, ss. 7, 8.) 


Effect of Amendments. — Session Laws _ subsection (b), substituted “fifty dollars 
2004-202, ss. 7, 8, effective August 17, 2004, ($50.00)” for “ten dollars ($10.00)” and “fifty 
substituted “a late filing fee” for “a penalty” in thousand dollars ($50,000)” for “twenty five 
the second sentence of subsection (a); and in thousand dollars ($25,000).” 


§ 65-66. Receipts from sale of personal property or ser- 
vices; trust account; penalties. 


(a) It shall be deemed contrary to public policy if any person or legal entity 
receives, holds, controls or manages funds or proceeds received from the sale 
of, or from a contract to sell, personal property or services which may be used 
in a cemetery in connection with the burial of or the commemoration of the 
memory of a deceased human being, where payments for the same are made 
either outright or on an installment basis prior to the demise of the person or 
persons so purchasing them or for whom they are so purchased, unless such 
person or legal entity holds, controls or manages said funds, subject to the 
limitations and regulations prescribed in this section. This section shall apply 
to all cemetery companies or other legal entities that offer for sale or sell 
personal property or services which may be used in a cemetery in connection 
with the burial of, or the commemoration of the memory of, a deceased human 
being, but shall exclude persons holding a license under Article 13D of Chapter 
90 of the General Statutes. 

(b) Any cemetery company or other entity entering into a contract for the 
sale of personal property or services, to be used in a cemetery in connection 
with disposing of, or commemorating the memory of a deceased human being 
wherein the use of the personal property or the furnishing of services is not 
immediately requested or required, shall comply with the following require- 
ments and conditions: 

(1) The cemetery company or other entity shall deposit an amount equal 
to sixty percent (60%) of all proceeds received on such contracts into a 
trust account, either in the form of an account governed by a trust 
agreement and handled by a corporate trustee or in the form of a 
passbook savings account, certificates of deposit for time certificates, 
and/or money-market certificates with a licensed and insured bank or 
savings institution located in the State of North Carolina until the 
amount deposited equals sixty percent (60%) of the actual sale price of 
the property or services sold. Such accounts and/or deposits shall be in 
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the name of the cemetery company or other entity in a form which will 
permit withdrawals only with the participation and consent of the 
Cemetery Commission as required by subdivision (4) of this subsec- 
tion. 

(2) All funds received on account of a contract for the sale of such personal 
property or services, whether the funds be received directly from the 
purchaser or from the sale or assignment of notes entered into by the 
purchase or otherwise, shall be deposited into the trust account as 
required by subdivision (1) of this section. 

(3) All deposits required herein shall be made into the trust account so 
established on or before the last day of the month following receipt of 
the funds by the cemetery company or other entity. 

(4) Withdrawals from a trust account may be made by the depositor, but 
only with the written approval of the Commission or officer or 
employee of the Commission authorized to act for the Commission. 
Withdrawals may be made only upon delivery of the merchandise or 
services for which the funds were deposited, cancellation of a contract, 
the presence of excess funds in the trust account, or under other 
circumstances deemed appropriate by the Commission. The Commis- 
sion shall promulgate rules and regulations governing withdrawals 
from trust accounts, including time and frequency of withdrawals, 
notice to the Commission prior to withdrawals, the number and 
identity of persons other than the owner who are authorized by the 
owner to make withdrawals, the officers and employees of the Com- 
mission authorized to approve withdrawals, and any other matters 
necessary to implement the provisions of this subdivision. Withdraw- 
als will not be allowed if the amount remaining in the trust account 
would fall below sixty percent (60%) of all proceeds received on 
account of contracts for the sale of such personal property or services. 

(5) If for any reason a cemetery company or other entity who has entered 
into a contract for the sale of personal property or services cannot or 
does not provide the personal property or perform the services called 
for by the contract after request in writing to do so, the purchaser or 
his heirs or assigns or duly authorized representative shall be entitled 
to receive the entire amount paid on the contract and any income if 
any, earned thereon by the trust account. 

(6) Every year after September 1, 1975, the cemetery company, the 
trustee or other entity shall within 75 days after the end of the 
calendar year, file a financial report of the trust funds with the 
Commission, setting forth the principal thereof, the investments and 
payments made, the income earned and disbursed; provided, however, 
that the Commission may require the cemetery, trustee, or other 
entity to make such additional financial reports as it may deem 
advisable. 

(c) Whenever a contract for the sale of personal property and/or services 
allocates payments to apply to one item at a time under a specific schedule, the 
contract shall be considered divisible. Title to each item of personal property or 
the right to each item of services shall pass to the purchaser upon full payment 
for that item regardless of the remaining balance on other items under the 
same contract. 

(d) Any contract for the sale of personal property and/or services shall state 
separate costs for each item of personal property, for each act of installation 
required by the contract, and for each other item of services included in the 
contract. 

(e) All contracts for the sale of personal property and/or services must be 
printed in type size as required by the Truth in Lending Act, 15 U.S.C. § 1601 
et seq., and regulations adopted pursuant to that act. 
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(f) In the event of prepayment, interest charged shall be no more than the 
interest earned on the unpaid balance computed on a percent per month basis 
for each month or part of a month up to the date of final payment. Any excess 
interest which has been paid by the purchaser must be refunded to him, his 
assigns, or his representative within 30 days after the final payment. No 
penalty or additional charge for prepayment may be required. 

(g) In leu of the deposits required under subsection (b) of this section, the 
cemetery company or other entity may post with the Commission a good and 
sufficient performance bond by surety company licensed to do business in 
North Carolina and in an amount sufficient to cover all payments made 
directly or indirectly by or on account of purchasers who have not received the 
purchased property and services. Money received from the sale or assignment 
of notes entered into by the purchasers, or otherwise, shall be treated as 
payments made by the purchasers. 

(h) The Commission shall have the power and is required from time to time 
as it may deem necessary to examine the business of any cemetery company or 
other entity writing contracts for the sale of the property or services as herein 
contemplated. The written report of such examination shall be filed in the 
office of the Commission. Any person or entity being examined shall produce 
the records of the company needed for such examination. 

Gi) Any provision of any contract for the sale of the personal property or the 
performance of services herein contemplated under which the purchaser or 
beneficiary waives any of the provisions of this section shall be void. 

(j) Repealed by Session Laws 1991, c. 653, s. 7. 

(k) Nothing in this section shall apply to persons or legal entities holding 
licenses under Article 13D of Chapter 90 of the General Statutes when 
engaging in activities for which a license is required under that Article. 

(1) If any report is not received within the time stipulated by the Commis- 
sion or herein, the Commission may levy and collect a late filing fee of 
twenty-five dollars ($25.00) per month for each month of delinquency. 

(m) Within 30 days following the execution of a contract for the sale of 
personal property or performance of services, a purchaser may cancel his 
contract by giving written notice to the seller. The seller may cancel the 
contract, upon default by purchaser, by giving written notice to the purchaser. 
Within 30 days of notice of cancellation, the cemetery company or other entity 
shall refund to purchaser the principal amount on deposit in the trust account 
for his benefit on any undelivered merchandise or services. This amount (no 
other obligations owed the purchaser by the seller) shall constitute the 
purchaser’s entire entitlements under the contract. The seller may not 
terminate the contract without complying with this subsection. (1975, c. 768, 
Brel pelory, Cieaos, 6217; 1987)c, 488, 's..'7;°1991)¢. 653) 6.7; 1995, ce) 509)+s. 
135. 145); 0)32004-202, s. 9.) 


Effect of Amendments. — Session Laws “a penalty” and “month for each month” for “day 
2004-202, s. 9, effective August 17, 2004, in for each day.” 
subsection (/) substituted “a late filing fee” for 
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Chapter 66. 


Commerce and Business. 


Article 4A. 


Safety Features of Hot Water Heaters. 


Sec. 

66-27.1. Certain automatic hot water tanks or 
heaters to have approved relief 
valves; installation or sale of un- 


Article 11B. 
Electronic Access to State Services. 


Sec. 
66-58.20. Development and implementation of 
Web portals; public agency links. 


Article 26. 


approved relief valves forbidden. Farm Machinery Agreements. 


Article 11. 66-186. Uniform commercial practice. 
Government in Business. Article 37. 
66-58. Sale of merchandise or services by gov- Tobacco Reserve Fund and Escrow 
ernmental units. Compliance. 


Part 2. Tobacco Escrow Compliance. 
66-293. Sale of certain cigarettes prohibited. 
Article 38. 
through 66-299. [Expired.] 
66-295 through 66-299: Expired. 


Article 11A. 


Electronic Commerce in Government. 


66-58.12. Agencies may provide access to ser- 
vices through electronic and digi- 
tal transactions; fees authorized. 


ARTICLE 4A. 
Safety Features of Hot Water Heaters. 


§ 66-27.1. Certain automatic hot water tanks or heaters to 
have approved relief valves; installation or 
sale of unapproved relief valves forbidden. 


(a) No individual, firm, corporation or business shall install, sell or offer for 
sale any automatic hot water tank or heater of 120-gallon capacity or less, 
except for a tankless water heater, which does not have installed thereon by 
the manufacturer of the tank or heater an American Society of Mechanical 
Engineers and National Board of Boiler and Pressure Vessel Inspectors 
approved type pressure-temperature relief valve set at or below the safe 
working pressure of the tank as indicated, and so labeled by the manufactur- 
er’s identification stamped or cast upon the tank or heater or upon a plate 
secured to it. 

(b) No individual, firm, corporation or business shall install, sell, or offer for 
sale any relief valve, whether it be pressure type, temperature type or 
pressure-temperature type, which does not carry the stamp of approval of the 
American Society of Mechanical Engineers and the National Board of Boiler 
ve Pressure Vessel Inspectors. (1965, c. 860, s. 1; 1967, c. 453; 2004-199, s. 

4. 


Effect of Amendments. — Session Laws 
2004-199, s. 24, effective August 17, 2004, in 
subsection (a), inserted “except for a tankless 


water heater” following “120-gallon capacity or 
less,” and made a minor stylistic change. 
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ARTICLE 11. 


Government in Business. 


§ 66-58. Sale of merchandise or services by governmental 
units. 


(a) Except as may be provided in this section, it shall be unlawful for any 
unit, department or agency of the State government, or any division or 
subdivision of the unit, department or agency, or any individual employee or 
employees of the unit, department or agency in his, or her, or their capacity as 
employee or employees thereof, to engage directly or indirectly in the sale of 
goods, wares or merchandise in competition with citizens of the State, or to 
engage in the operation of restaurants, cafeterias or other eating places in any 
building owned by or leased in the name of the State, or to maintain service 
establishments for the rendering of services to the public ordinarily and 
customarily rendered by private enterprises, or to provide transportation 
services, or to contract with any person, firm or corporation for the operation 
or rendering of the businesses or services on behalf of the unit, department or 
agency, or to purchase for or sell to any person, firm or corporation any article 
of merchandise in competition with private enterprise. The leasing or subleas- 
ing of space in any building owned, leased or operated by any unit, department 
or agency or division or subdivision thereof of the State for the purpose of 
operating or rendering of any of the businesses or services herein referred to is 
hereby prohibited. 

(b) The provisions of subsection (a) of this section shall not apply to: 

(1) Counties and municipalities. 

(2) The Department of Health and Human Services or the Department of 
Agriculture and Consumer Services for the sale of serums, vaccines, 
and other like products. 

(3) The Department of Administration, except that the agency shall not 
exceed the authority granted in the act creating the agency. 

(4) The State hospitals for the mentally ill. 

(5) The Department of Health and Human Services. 

(6) The North Carolina School for the Blind at Raleigh. 

(6a) The Department of Juvenile Justice and Delinquency Prevention. 

(7) The North Carolina Schools for the Deaf. 

(8) The University of North Carolina with regard to: 

a. The University’s utilities and other services now operated by it. 

b. The sale of articles produced incident to the operation of instruc- 
tional departments, articles incident to educational research, 
articles of merchandise incident to classroom work, meals, books, 
or to articles of merchandise not exceeding twenty-five cents (25¢) 
in value when sold to members of the educational staff or staff 
auxiliary to education or to duly enrolled students or occasionally 
to immediate members of the families of members of the educa- 
tional staff or of duly enrolled students. 

c. The sale of meals or merchandise to persons attending meetings or 

conventions as invited guests. 

. The operation by the University of North Carolina of an inn or 
hotel and dining and other facilities usually connected with a 
hotel or inn. 

. The hospital and Medical School of the University of North 
Carolina. 

The Coliseum of North Carolina State University at Raleigh, and 
the other schools and colleges for higher education maintained or 
supported by the State. 


oF 
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g. The Centennial Campus of North Carolina State University at 
Raleigh. 

h. The Horace Williams Campus of the University of North Carolina 
at Chapel Hill. 

i. A Millennial Campus of a constituent institution of The University 
of North Carolina. 

j. The comprehensive student health services or the comprehensive 
student infirmaries maintained by the constituent institutions of 
the University of North Carolina. 

k. Agreements by the North Carolina School of the Arts to the use of 
that school’s facilities, equipment, and services of students, 
faculty, and staff for the creation of commercial materials and 
productions that may be unrelated to educational purposes, so 
long as the proceeds from those agreements are used for the 
benefit of the educational mission of the North Carolina School of 
the Arts. 

(8a) The University of North Carolina with regard to the operation of gift 
shops, snack bars, and food service facilities physically connected to 
any of The University of North Carolina’s public exhibition spaces, 
including the North Carolina Arboretum, provided that the resulting 
profits are used to support the operation of the public exhibition space. 

(9) The Department of Environment and Natural Resources, except that 
the Department shall not construct, maintain, operate or lease a hotel 
or tourist inn in any park over which it has jurisdiction. The North 
Carolina Wildlife Resources Commission may sell wildlife memora- 
bilia as a service to members of the public interested in wildlife 
conservation. 

(10) Child-caring institutions or orphanages receiving State aid. 

(11) Highlands School in Macon County. 

(12) The North Carolina State Fair. 

(13) Rural electric memberships corporations. 

(18a) State Farm Operations Commission. 

(13b) The Department of Agriculture and Consumer Services with regard 
to its lessees at farmers’ markets operated by the Department. 

(13c) The Western North Carolina Agricultural Center. 

(13d) Agricultural centers or livestock facilities operated by the Depart- 
ment of Agriculture and Consumer Services. 

(14) Nothing herein contained shall be construed to prohibit the engage- 
ment in any of the activities described in subsection.(a) hereof by a 
firm, corporation or person who or which is a lessee of space only of the 
State of North Carolina or any of its departments or agencies; 
provided the leases shall be awarded by the Department of Adminis- 
tration to the highest bidder, as provided by law in the case of State 
contracts and which lease shall be for a term of not less than one year 
and not more than five years. 

(15) The State Department of Correction is authorized to purchase and 
install automobile license tag plant equipment for the purpose of 
manufacturing license tags for the State and local governments and 
for such other purposes as the Department may direct. 

The Commissioner of Motor Vehicles, or such other authority as 
may exercise the authority to purchase automobile license tags is 
hereby directed to purchase from, and to contract with, the State 
Department of Correction for the State automobile license tag re- 
quirements from year to year. 

The price to be paid to the State Department of Correction for the 
tags shall be fixed and agreed upon by the Governor, the State 
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Department of Correction, and the Motor Vehicle Commissioner, or 
such authority as may be authorized to purchase the supplies. 

(16) Laundry services performed by the Department of Correction may be 
provided only for agencies and instrumentalities of the State which 
are supported by State funds and for county or municipally controlled 
and supported hospitals presently being served by the Department of 
Correction, or for which services have been contracted or applied for in 
writing, as of May 22, 1973. In addition to the prior sentence, laundry 
services performed by the Department of Correction may be provided 
for the Governor Morehead School and the North Carolina School for 
the Deaf. 

The services shall be limited to wet-washing, drying and ironing of 
flatwear or flat goods such as towels, sheets and bedding, linens and 
those uniforms prescribed for wear by the institutions and further 
limited to only flat goods or apparel owned, distributed or controlled 
entirely by the institutions and shall not include processing by any 
dry-cleaning methods; provided, however, those garments and items 
presently being serviced by wet-washing, drying and ironing may in 
the future, at the election of the Department of Correction, be 
processed by a dry-cleaning method. 

(17) The North Carolina Global TransPark Authority or a lessee of the 
Authority. 

(18) The activities and products of private enterprise carried on or 
manufactured within a State prison facility pursuant to G.S. 148-70. 

(19) The North Carolina Justice Academy. 

(20) The Department of Transportation, or any nonprofit lessee of the 
Department, for the sale of books, crafts, gifts, and other tourism- 
related items at visitor centers owned by the Department. 

(21) The North Carolina Rural Redevelopment Authority or a lessee of the 
Authority. 

(22) The North Carolina State Highway Patrol. 

(c) The provisions of subsection (a) shall not prohibit: 

(1) The sale of products of experiment stations or test farms. 

(la) The sale of products raised or produced incident to the operation of a 
community college viticulture/enology program as authorized by G.S. 
18B-1114.4. 

(2) The sale of learned journals, works of art, books or publications of the 
Department of Cultural Resources or other agencies, or the Supreme 
Court Reports or Session Laws of the General Assembly. 

(3) The business operation of endowment funds established for the 
purpose of producing income for educational purposes; for purposes of 
this section, the phrase “operation of endowment funds” shall include 
the operation by public postsecondary educational institutions of 
campus stores, the profits from which are used exclusively for award- 
ing scholarships to defray the expenses of students attending the 
institution; provided, that the operation of the stores must be ap- 
proved by the board of trustees of the institution, and the merchan- 
dise sold shall be limited to educational materials and supplies, gift 
items and miscellaneous personal-use articles. Provided further that 
sales at campus stores are limited to employees of the institution and 
members of their immediate families, to duly enrolled students of the 
campus at which a campus store is located and their immediate 
families, to duly enrolled students of other campuses of the University 
of North Carolina other than the campus at which the campus store is 
located, to other campus stores and to other persons who are on 
campus other than for the purpose of purchasing merchandise from 
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campus Stores. It is the intent of this subdivision that campus stores 
be established and operated for the purpose of assuring the availabil- 
ity of merchandise described in this Article for sale to persons 
enumerated herein and not for the purpose of competing with stores 
operated in the communities surrounding the campuses of the Uni- 
versity of North Carolina. 

(3a) The use of community college personnel or facilities, with the consent 
of the trustees of that college, in support of or by a private business 
enterprise located on a community college campus or in the service 
area of a community college for one or more of the following specific 
services in support of economic development: 

a. Small business incubators. — As used in this sub-subdivision, the 
term “small business incubators” means sites for new business 
ventures in the service area of the community college that are in 
need of the support and assistance provided by the college; and, 
without which, the likelihood of success of the business would be 
greatly diminished. The services of the small business incubator 
shall not extend to any such new business venture for a period of 
more than 24 months. 

b. Product testing services. 

c. Videoconferencing services provided to the public for occasional 
use. 

(3b) The operation of a military business center by a community college. 
For the purposes of this subdivision, the term “military business 
center” means a facility that serves to coordinate and facilitate 
interactions between the United States Armed Forces; military per- 
sonnel, veterans, and their families; and private businesses. 

(4) The operation of lunch counters by the Department of Health and 
Human Services as blind enterprises of the type operated on J anuary 
1, 1951, in State buildings in the City of Raleigh. 

(5) The operation of a snack bar and cafeteria in the State Legislative 
Building, and a snack bar in the Legislative Office Buiiding. 

(6) The maintenance by the prison system authorities of eating and 
sleeping facilities at units of the State prison system for prisoners and 
for members of the prison staff while on duty, or the maintenance by 
the highway system authorities of eating and sleeping facilities for 
working crews on highway construction or maintenance when actu- 
ally engaged in such work on parts of the highway system. 

(7) The operation by penal, correctional or facilities operated by the 
Department of Health and Human Services, the Department of 
Juvenile Justice and Delinquency Prevention, or by the Department 
of Agriculture and Consumer Services, of dining rooms for the inmates 
or clients or members of the staff while on duty and for the accom- 
modation of persons visiting the inmates or clients, and other bona 
fide visitors. 

(8) The sale by the Department of Agriculture and Consumer Services of 
livestock, poultry and publications in keeping with its present live- 
stock and farm program. 

(9) The operation by the public schools of school cafeterias. 

(9a) The use of a public school bus or public school activity bus for a 
purpose allowed under G.S. 115C-242 or the use of a public school 
activity bus for a purpose authorized by G.S. 115C-247. 

(9b) The use of a public school activity bus by a nonprofit corporation or a 
unit of local government to provide transportation services for school- 
aged and preschool-aged children, their caretakers, and their instruc- 
tors to or from activities being held on the property of a nonprofit 
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corporation or a unit of local government. The local board of education 
that owns the bus shall ensure that the person driving the bus is 
licensed to operate the bus and that the lessee has adequate liability 
insurance to cover the use and operation of the leased bus. 

(10) Sale by any State correctional or other institution of farm, dairy, 
livestock or poultry products raised or produced by it in its normal 
operations as authorized by the act creating it. 

(11) The sale of textbooks, library books, forms, bulletins, and instruc- 
tional supplies by the State Board of Education, State Department of 
Public Instruction, and local school authorities. 

(12) The sale of North Carolina flags by or through the auspices of the 
Department of Administration, to the citizens of North Carolina. 

(13) The operation by the Department of Correction of forestry manage- 
ment programs on State-owned lands, including the sale on the open 
market of timber cut as a part of the management program. 

(14) The operation by the Department of Correction of facilities to 
manufacture and produce traffic and street name signs for use on the 
public streets and highways of the State. 

(15) The operation by the Department of Correction of facilities to 
manufacture and produce paint for use on the public streets and 
highways of the State. 

(16) The performance by the Department of Transportation of dredging 
services for a unit of local government. 

(17) The sale by the State Board of Elections to political committees and 
candidate committees of computer software designed by or for the 
State Board of Elections to provide a uniform system of electronic 
filing of the campaign finance reports required by Article 22A of 
Chapter 163 of the General Statutes and to facilitate the State Board’s 
monitoring of compliance with that Article. This computer software 
for electronic filing of campaign finance reports shall not exceed a cost 
of one hundred dollars ($100.00) to any political committee or candi- 
date committee without the State Board of Elections first notifying in 
writing the Joint Legislative Commission on Governmental Opera- 
tions. 

(18) The leasing of no more than 50 acres within the North Carolina 
Zoological Park by the Department of Environment and Natural 
Resources to the North Carolina Zoological Society for the mainte- 
nance or operation, pursuant to a contract or otherwise, of an 
exhibition center, theater, conference center, and associated restau- 
rants and lodging facilities. 

(19) The use of the North Carolina Museum of Art’s conservation lab by 
the Regional Conservation Services Program of the North Carolina 
Museum of Art Foundation for the provision of conservation treat- 
ment services on privately owned works of art. However, when 
providing this service, the Regional Conservation Services Program 
shall give priority to publicly owned works of art. 

(d) Adepartment, agency or educational unit named in subsection (b) shall 
not perform any of the prohibited acts for or on behalf of any other department, 
agency or educational unit. 

(e) Any person, whether employee of the State of North Carolina or not, who 
shall violate, or participate in the violation of this section, shall be guilty of a 
Class 1 misdemeanor. 

(f) Notwithstanding the provisions of G.S. 66-58(a), the operation by the 
Department of Correction of facilities for the manufacture of any product or the 
providing of any service pursuant to G.S. 148-70 not regulated by the 
provisions of subsection (c) hereof, shall be subject to the prior approval of the 
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Governor, with biennial review by the General Assembly, at the beginning of 
each fiscal year commencing after October 1, 1975. The Department of 
Correction shall file with the Director of the Budget quarterly reports detailing 
prison enterprise operations in such a format as shall be required by the 
Director of the Budget. 

(g) The North Carolina School of Science and Mathematics may engage in 
any of the activities permitted by G.S. 66-58(b)(8) and (c)(3). 

(h) Notwithstanding the provisions of G.S. 66-58(b)(8), The University of 
North Carolina, its constituent institutions, the Centennial Campus of North 
Carolina State University, the Horace Williams Campus of the University of 
North Carolina at Chapel Hill, a Millennial Campus of a constituent institu- 
tion of The University of North Carolina, or any corporation or other legal 
entity created or directly controlled by and using land owned by The Univer- 
sity of North Carolina shall consult with and provide the following information 
to the Joint Legislative Commission on Governmental Operations before 
issuing debt or executing a contract for a golf course or for any transient 
accommodations facility, including a hotel or motel: 

(1) Architectural concepts. 

(2) Financial and debt service projections. 

(3) Business plans. 

(4) Operating plans. 

(5) Feasibililty studies and consultant reports. (1929, c. 221, s. 1; 1933, c. 
172, s. 18; 1939, c. 122; 1941, c. 36; 1951, c. 1090, s. 1; 1957, c. 349, ss. 
Grol 1967 7.c9996, 6:43:91 973; ced 76y ss 48128) 149% 6967 ese lee 
9603.C712624886; 611294) nl457, sy F5h9 Toner 7 30nsst 2-5; c. 840; c. 
879, s. 46; 1977, cc. 355, 715; c. 771, s. 4; 1979, c. 830, s. 4; 1981, c. 635, 
s. 3; 1983, c. 8; c. 476; c. 717, s. 13; c. 761, s. 168; 1985, c. 589, s. 28; 
c. 757, s. 206(d); 1989, c. 727, s. 218(9); 1989 (Reg. Sess., 1990), c. 
1004, s. 1; 1991, c. 749, s. 7; 1991 (Reg. Sess., 1992), c. 902, s. 3: 1993, 
c. 539, s. 513; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), 
CulGOnis@hiilo; cul ity 'sit4(e) (1995 vex 247 Us w2mcl 50, tsels a: 
1997-258, s. 1; 1997-261, ss. 4-6; 1997-315, s. 1; 1997-443, s. 11A.21; 
1997-456, s. 55.2A; 1997-527, s. 1; 1998-202, s. 4(d), (e); 1998-212, ss. 
9.9, 13.3; 1999-234, s. 9; 1999-237, ss. 19.7, 27.23A; 2000-137, ss. 4(f), 
4(g); 2000-148, s. 6; 2000-177, s. 10; 2001-41, s. 2; 2001-127, s. 1; 
2001-368, s. 1; 2002-102, s. 3; 2002-109, s. 1; 2002-126, ss. 9.15(a), 
18.5; 2004-124, ss. 8.17(b), 9.13.) 


Local Modification. — Columbus: 1977, c. erations and Capital Improvements Appropria- 
850; Moore County Board of Education: 1999- tions Act of 2004’.” 
176, s. 1 (use of buses for tournament June 12, Session Laws 2004-124, s. 33.5, contains a 


1999-June 20, 1999); 2004-68; Dare County severability clause. 
Board of Education: 2004-16 (as to lease of Effect of Amendments. — 
property to construct and provide up to three Session Laws 2004-124, ss. 8.17(b) and 9.13 
affordable rental housing projects with priority effective July 1, 2004, Tiare an ee, 
sO a ae i soeale (b)(8); and added subdivision (c)(3b). 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 


CASE NOTES 


Cited in N.C. Motorcoach Ass’n v. Guilford 
County Bd. of Educ., 315 F. Supp. 2d 784, 2004 
U.S. Dist. LEXIS 7288 (M.D.N.C. 2004). 
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OPINIONS OF ATTORNEY GENERAL 


University of North Carolina Center for ion of the Attorney General from which that 
Public Television. — The annotation appear- annotation was taken was prematurely posted 
ing under this catchline in the main volume on the Attorney General’s web site and never 
[Volume 10, p. 514] has been removed at the received final approval. 
direction of the Revisor of Statutes. The Opin- 


ARTICLE 11A. 


Electronic Commerce in Government. 


§ 66-58.12. Agencies may provide access to _ services 
through electronic and digital transactions; 
fees authorized. 


(a) Public agencies are encouraged to maximize citizen and business access 
to their services through the use of electronic and digital transactions. A public 
agency may determine, through program and transaction analysis, which of its 
services may be made available to the public through electronic means, 
including the Internet. The agency shall identify any inhibitors to electronic 
transactions between the agency and the public, including legal, policy, 
financial, or privacy concerns and specific inhibitors unique to the agency or 
type of transaction. An agency shall not provide a transaction through the 
Internet that is impractical, unreasonable, or not permitted by laws pertaining 
to privacy or security. 

(b) An agency may charge a fee to cover its costs of permitting a person to 
complete a transaction through the World Wide Web or other means of 
electronic access. The fee may be applied on a per transaction basis and may 
be calculated either as a flat fee or a percentage fee, as determined under an 
agreement between a person and a public agency. The fee may be collected by 
the agency or by its third party agent. 

(c) The fee imposed under subsection (b) of this section must be approved by 
the State Chief Information Officer, in consultation with the Joint Legislative 
Commission on Governmental Operations. The revenue derived from the fee 
must be credited to a nonreverting agency reserve account. The funds in the 
account may be expended only for e-commerce initiatives and projects ap- 
proved by the State Chief Information Officer, in consultation with the Joint 
Legislative Oversight Committee on Information Technology. For purposes of 
this subsection, the term “public agencies” does not include a county, unit, 
special district, or other political subdivision of government. 

(d) This section does not apply to the Judicial Department. (2000-109, s. 8; 
2004-129, s. 27.) 


Effect of Amendments. — Session Laws tion Officer” for “Information Resource Man- 
2004-129, s. 27, effective July 1, 2004, in sub- agement Commission” twice and substituted 
section (c), substituted “State Chief Informa- “Legislative Oversight” for “Select.” 
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ARTICLE 11B. 


Electronic Access to State Services. 


§ 66-58.20. Development and implementation of Web por- 
tals; public agency links. 


(a) The Office of Information Technology Services (ITS) shall develop the 
architecture, requirements, and standards for the development, implementa- 
tion and operation of one or more centralized Web portals that will allow 
persons to access State government services on a 24-hour basis. ITS shall 
submit its plan for the implementation of the Web portals to the State Chief 
Information Officer for review and approval. When the plan is approved by the 
State Chief Information Officer, ITS shall move forward with development and 
implementation of the statewide Web Portal system. 

(b) Each State department, agency, and institution under the review of the 
State Chief Information Officer shall functionally link its Internet or electronic 
services to a centralized Web portal system established pursuant to subsection 


(a) of this section. (2000-67, s. 7.9; 2004-129, s. 28.) 


Effect of Amendments. — Session Laws 
2004-129, s. 28, effective July 1, 2004, substi- 
tuted “State Chief Information Officer” for “In- 
formation Resource Management Commission 


(IRMC)” in subsection (a); and substituted 
“State Chief Information Officer” for “IRMC” in 
subsections (a) and (b). 


ARTICLE 24. 
Trade Secrets Protection Act. 


§ 66-152. Definitions. 


CASE NOTES 


Trade Secrets Not Shown. — 

Plaintiff’s claim that its former customer’s 
employee revealed to plaintiff’s competitor con- 
fidential information from plaintiff’s bid that 
allowed the competitor to underbid, thereby 
committing fraud and violating G.S. 66-153 and 
G.S. 75-1.1, was properly dismissed on sum- 
mary judgment; plaintiff, by submitting infor- 
mation to its customer and allowing it to use 
and disclose bid information at its sole discre- 
tion, did not act reasonably to maintain the 
secrecy of its bid information, so that it was not 
a “trade secret.” Area Landscaping, L.L.C. v. 
Glaxo-Wellcome, Inc., 160 N.C. App. 520, 586 
S.E.2d 507, 2003 N.C. App. LEXIS 1825 (2003). 


A lessee of facilities for pig breeding and 
nursery failed to prove that the genetic infor- 
mation contained in the pigs was not a trade 
secret with a confidential and proprietary in- 
terest; therefore, the lessee failed to show irrep- 
arable harm and was not entitled to a prelimi- 
nary injunction seeking to prevent the lessor 
from appropriating any genetic information in- 
corporated into the animals. N.C. Farm P’ship 
v. Pig Improvement Co., — N.C. App. —, 593 
S.E.2d 126, 2004 N.C. App. LEXIS 374 (2004). 

Cited in Eli Research, Inc. v. United 
Communs. Group, LLC, 312 F. Supp. 2d 748, 
2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 2004). 


§ 66-153. Action for misappropriation. 


CASE NOTES 


Summary Judgment Held Proper. — 
Plaintiff’s claim that its former customer’s em- 
ployee revealed to plaintiff’s competitor confi- 


dential information from plaintiff’s bid that 
allowed the competitor to underbid, thereby 
committing fraud and violating G.S. 66-153 and 
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G.S. 75-1.1, was properly dismissed on sum- 
mary judgment; plaintiff, by submitting infor- 
mation to its customer and allowing it to use 
and disclose bid information at its sole discre- 
tion, did not act reasonably to maintain the 
secrecy of its bid information, so that it was not 
a “trade secret.” Area Landscaping, L.L.C. v. 
Glaxo-Wellcome, Inc., 160 N.C. App. 520, 586 
S.E.2d 507, 2003 N.C. App. LEXIS 1825 (2003). 

Court Denied Defendants’ Motion to Dis- 
miss. — In an action filed by plaintiffs, two 
corporations, against defendants, its former 
editors and their new employer, the court de- 
nied defendants’ motion to dismiss, filed under 
Fed. R. Civ. P. 12(b)(6), as to plaintiffs’ misap- 
propriation of trade secrets claim under G.S. 
66-153 because plaintiffs: (1) alleged the iden- 
tity of the trade secrets; (2) the measures taken 
to protect their secrecy; (3) their value to plain- 
tiffs; (4) and the fact that they could not easily 
be duplicated. Eli Research, Inc. v. United 


§ 66-154. Remedies. 
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Communs. Group, LLC, 312 F. Supp. 2d 748, 
2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 2004). 

In an action filed by plaintiffs, two corpora- 
tions, against defendants, its former editors 
and their new employer, the court denied de- 
fendants’ motion to dismiss, filed under Fed. R. 
Civ. P. 12(b)(6), as to plaintiffs’ negligence 
claims, based on defendants’ alleged failure to 
act with due care in protecting the corporations’ 
trade secrets, because the North Carolina 
Trade Secret Protection Act, N.C. Gen. Stat. 
§ 66-153, was not the type of statute upon 
which a negligence duty could be based, as the 
protection of trade secrets had nothing to do 
with protecting the public; in addition, North 
Carolina did not recognize a common law duty 
to protect trade secrets. Eli Research, Inc. v. 
United Communs. Group, LLC, 312 F. Supp. 2d 
748, 2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 
2004). 


CASE NOTES 


Trade Secrets Not Shown. — 

A lessee of facilities for pig breeding and 
nursery failed to prove that the genetic infor- 
mation contained in the pigs was not a trade 
secret with a confidential and proprietary in- 
terest; therefore, the lessee failed to show irrep- 
arable harm and was not entitled to a prelimi- 
nary injunction seeking to prevent the lessor 


§ 66-155. Burden of proof. 


from appropriating any genetic information in- 
corporated into the animals. N.C. Farm P’ship 
v. Pig Improvement Co., — N.C. App. —, 593 
S.E.2d 126, 2004 N.C. App. LEXIS 374 (2004). 

Cited in Area Landscaping, L.L.C. v. Glaxo- 
Wellcome, Inc., 160 N.C. App. 520, 586 S.E.2d 
507, 2003 N.C. App. LEXIS 1825 (2003). 


CASE NOTES 


Court Denied Defendants’ Motion to Dis- 
miss. — In an action filed by plaintiffs, two 
corporations, against defendants, its former 
editors and their new employer, the court de- 
nied defendants’ motion to dismiss, filed under 
Fed. R. Civ. P. 12(b)(6), as to plaintiffs’ misap- 
propriation of trade secrets claim under G.S. 


66-153 because plaintiffs: (1) alleged the iden- 
tity of the trade secrets; (2) the measures taken 
to protect their secrecy; (3) their value to plain- 
tiffs; (4) and the fact that they could not easily 
be duplicated. Eli Research, Inc. v. United 
Communs. Group, LLC, 312 F. Supp. 2d 748, 
2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 2004). 


ARTICLE 26. 


Farm Machinery Agreements. 


§ 66-186. Uniform commercial practice. 


(a) This Article does not affect a security interest of the supplier in the 


inventory of the dealer. 


(b) Repealed by Session Laws 2004-190, s. 4, effective January 1, 2005. 
(c) The dealer and supplier shall furnish representatives to inspect all parts 
and certify their acceptability when packed for shipment. Failure of the 
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supplier to provide a representative within 60 days shall result in automatic 
acceptance by the supplier of all returned items. (1985, c. 441, s. 1; 2001-343, 
s. 1; 2004-190, s. 4.) 


chase of inventory under this Article shall not 
be subject to the bulk sales provisions of Article 
6 of Chapter 25 of the General Statutes.” 


Effect of Amendments. — Session Laws 
2004-190, s. 4, effective January 1, 2005, re- 
pealed subsection (b) which read: “(b) A repur- 


ARTICLE 37. 


Tobacco Reserve Fund and Escrow Compliance. 
Part 2. Tobacco Escrow Compliance. 


§ 66-293. Sale of certain cigarettes prohibited. 


(a) Civil Penalty. — It is unlawful for a person required to pay taxes 
pursuant to Part 2 or 3 of Article 2A of Chapter 105 of the General Statutes to 
sell or deliver cigarettes belonging to a brand family of a nonparticipating 
manufacturer if the sale of the cigarettes is subject to such taxes unless the 
cigarettes are included on the compliant nonparticipating manufacturer’s list 
prepared and made public by the Office of the Attorney General under G:S. 
66-294.1 as of the date the person sells or delivers the cigarettes. It is not a 
violation of this subsection if the brand family was on the compliant nonpar- 
ticipating manufacturer’s list when the person purchased the cigarettes and 
the person sold or delivered the cigarettes within 60 days of the purchase. The 
Attorney General may impose a civil penalty on a person that it finds violates 
this subsection. The amount of the penalty may not exceed the greater of five 
hundred percent (500%) of the retail value of the cigarettes sold or five 
thousand dollars ($5,000). 

(b) Contraband. — Cigarettes described in subsection (a) of this section are 
contraband and may be seized by a law enforcement officer. The procedure for 
seizure and disposition of this contraband is the same as the procedure under 
G.S. 105-113.31 and G.S. 105-113.32 for non-tax-paid cigarettes. (2002-145, s. 
3.) 


Editor’s Note. — 
This section has been set out in this Supple- 
ment to correct an error appearing in the main 


volume. The reference in the first sentence of 
subsection (a) to G.S. 66-295 has been changed 
to G.S. 66-294.1. 


ARTICLE 38. 


Year 2000 Liability and Damages 
(Expired December 31, 2004). 


§§ 66-295 through 66-299: Expired: 


Cross References. — As to affirmative de- 
fense based on year 2000 problems, see G.S. 
1-539.25 et seq. 

Editor’s Note. — Session Laws 1999-295, s. 
1 enacted this Article as Article 35, G.S. 66-280 
to 66-283, these sections were recodified as 


Article 38, G.S. 66-295 to 66-297 at the direc- 
tion of the Revisor of Statutes. 

Session Laws 1999-295, s. 3 provided that if 
Senate Bill 192, 1999 Regular Session, became 
law, then Article 35 of Chapter 66 of the Gen- 
eral Statutes, as enacted by this act, would be 
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recodified as Article 36 of Chapter 66 of the Session Laws 1999-295, s. 4, made this Arti- 
General Statutes. Senate Bill 192 was enacted cle effective July 14, 1999, and applicable to 
as Session Laws 1999-260; however, this Article claims arising on or after that date. This Article 
was enacted as Article 38 at the direction ofthe expired December 31, 2004. 

Revisor of Statutes. 
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Chapter 69. 


Fire Protection. 


ARTICLE 3A. 


Rural Fire Protection Districts. 


§ 69-25.5. Methods of providing fire protection. 


Local Modification. — Bladen: 1977, c. 800; 
Rockingham: 2004-55, s. 1. 


§ 69-25.8. Authority, rights, privileges and immunities of 
counties, etc., performing services under Arti- 


cle. 


CASE NOTES 


Immunity of Fire Departments. — 

If a rural fire department was a “fire protec- 
tion district fire department” subject to the 
requirements of G.S. 69-25.8 and G.S. 153A- 
435, the specific and limited immunity provided 
by G.S. 58-82-5 still applied to an action 
against the department and one of its firemen 


for personal injuries received from one of the 
department’s vehicles when the department 
and the fireman were in the process of respond- 
ing to and suppressing a fire. Luhmann v. 
Hoenig, 161 N.C. App. 452, 588 S.E.2d 550, 
2003 N.C. App. LEXIS 2187 (2003). 
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Chapter 72. 
Inns, Hotels and Restaurants. 


Article 4. Sec. 
72-39. [Repealed.] 


Licensing and Regulation of Tourist 72-40 through 72-45. [Repealed] 


Camps and Homes, Cabin Camps, 
Roadhouses and Public Dance Halls. 


Sec. 
72-31 through 72-38. [Repealed.] 


ARTICLE 4. 


LICENSING AND REGULATION OF TouRIST CAMPS AND Homes, CABIN 
Camps, ROADHOUSES AND Pustic DANcE HALLs. 


§§ 72-31 through 72-38: Repealed by Session Laws 2004-203, s. 38, 
effective August 17, 2004. 


§ 72-39: Repealed by Session Laws 1975, c. 402. 


§§ 72-40 through 72-45: Repealed by Session Laws 2004-203, s. 38, 
effective August 17, 2004. 


Cross References. — As to regulation of 
food and lodging facilities, see G.S. 130A-247 et 
seq. 
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Chapter 74. 


Mines and Quarries. 


ARTICLE 7. 
The Mining Act of 1971. 


§ 74-47. Findings. 


CASE NOTES 


Significant Adverse Effect Violates Min- 
ing Act. — In light of the purpose of the Mining 
Act of 1971, G.S. 74-46 et seq., specifically as 
set forth in G.S. 74-47, where a mining opera- 
tion adversely affects the purposes of a publicly 


§ 74-50. Permits — General. 


owned park, forest, or recreation area to a 
significant degree, such operation violates the 
Mining Act. Clark Stone Co. v. N.C. Dep’t of 
Envt & Natural Res., — N.C. App. —, 594 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004). 


CASE NOTES 


Cited in Clark Stone Co. v. N.C. Dep't of 
Env’t & Natural Res., — N.C. App. —, 594 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004). 


§ 74-51. Permits — Application, granting, conditions. 


CASE NOTES 


Cited in Clark Stone Co. v. N.C. Dep't of 
Envt & Natural Res., — N.C. App. —, 594 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004). 


§ 74-52. Permits — Modification, renewal. 


CASE NOTES 


Cited in Clark Stone Co. v. N.C. Dep’t of 
Envt & Natural Res., — N.C. App. —, 594 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004). 


§ 74-57. Departmental modification of permit or reclama- 


tion plan. 


CASE NOTES 


No Obligation to Modify Prior to Revo- 
cation. — Trial court erred in concluding that 
revocation of petitioner’s mining permit by the 
North Carolina Department of Environment 
and Natural Resources (DENR) was made upon 
improper procedure where, the uncontroverted 
evidence showed that, once it determined that 


petitioner’s mining operation violated the Min- 
ing Act, DENR complied with the procedure set 
forth in G.S. 74-58(a) by: (1) serving petitioner 
with written notice of the violation; (2) inform- 
ing petitioner of its right to an informal confer- 
ence; (3) holding an informal conference with 
petitioner; (4) allowing petitioner the opportu- 
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nity to correct the violation; and (5) revoking 
petitioner’s permit after petitioner failed to 
correct the violation. Moreover, although 
DENR could have modified petitioner’s permit 
pursuant to G.S. 74-57 had it so chosen, it was 
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under no statutory obligation to do so. Clark 
Stone Co. v. N.C. Dep’t of Env’t & Natural Res., 
— N.C. App. —, 594 §.E.2d 832, 2004 N.C. App. 
LEXIS 726 (2004). 


§ 74-58. Suspension or revocation of permit. 


CASE NOTES 


Steps for Compliance With Procedure. 
— Trial court erred in concluding that revoca- 
tion of petitioner’s mining permit by the North 
Carolina Department of Environment and Nat- 
ural Resources (DENR) was made upon im- 
proper procedure where, the uncontroverted 
evidence showed that, once it determined that 
petitioner’s mining operation violated the Min- 
ing Act, DENR complied with the procedure set 
forth in G.S. 74-58(a) by: (1) serving petitioner 
with written notice of the violation; (2) inform- 
ing petitioner of its right to an informal confer- 
ence; (3) holding an informal conference with 
petitioner; (4) allowing petitioner the opportu- 
nity to correct the violation; and (5) revoking 
petitioner’s permit after petitioner failed to 
correct the violation. Moreover, although 


DENR could have modified petitioner’s permit 
pursuant to G.S. 74-57 had it so chosen, it was 
under no statutory obligation to do so. Clark 
Stone Co. v. N.C. Dep’t of Env’t & Natural Res., 
— N.C. App. —, 594 S.E.2d 832, 2004 N.C. App. 
LEXIS 726 (2004). 

Willful Failure to Act After Notice of 
Violation. — Trial court erred in concluding 
that petitioner’s violation of its mining permit 
was not willful under G.S. 74-58 because the 
North Carolina Department of Environment 
and Natural Resources put petitioner on notice 
of its violation and gave it the opportunity to 
correct the situation, but petitioner failed to 
act. Clark Stone Co. v. N.C. Dep’t of Env't & 
Natural Res., — N.C. App. —, 594 S.E.2d 832, 
2004 N.C. App. LEXIS 726 (2004). 


§ 74-64. Penalties for violations. 


CASE NOTES 


Cited in Clark Stone Co. v. N.C. Dep’t of 
Env’'t & Natural Res., — N.C. App. —, 594 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004). 
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Chapter 74D. 
Alarm Systems. 


Article 1. newal; posting; branch offices; 
; : fees. 
Alarm Systems Licensing Act. 
Sec. 
74D-7. Form of license; term; assignability; re- 


ARTICLE 1. 
Alarm Systems Licensing Act. 


§ 74D-2. Licenses required. 
CASE NOTES 


Cited in Decker v. UNUM Provident Corp., 
— F.3d —, 2004 U.S. App. LEXIS 1268 (4th Cir. 
Jan. 28, 2004). 


§ 74D-7. Form of license; term; assignability; renewal; 
posting; branch offices; fees. 


(a) The license when issued shall be in such form as may be determined by 

the Board and shall state: 
(1) The name of the licensee; 
(2) The name under which the licensee is to operate; and 
(3) The number and expiration date of the license. 

(b) The license shall be issued for a term of two years. Each license must be 
renewed before expiration of the term of the license. Following issuance, the 
license shall at all times be posted in a conspicuous place in the principal place 
of business of the licensee. A license issued under this Chapter is not 
assignable. 

(c) No licensee shall engage in any business regulated by this Chapter under 
a name other than the licensee name or names which appear on the certificate 
issued by the Board. 

(d) Any branch office of an alarm systems business shall obtain a branch 
office certificate. A separate certificate stating the location and licensed 
qualifying agent shall be posted at all times in a conspicuous place in each 
branch office. Every business covered under the provisions of this Chapter 
shall file in writing with the Board the addresses of each of its branch offices. 
All licensees of a branch office shall notify the Board in writing, within 10 
working days after the establishment, closing, or changing of the location of 
any branch office. A licensed qualifying agent may be responsible for more than 
one branch office of an alarm systems business with the prior approval of the 
Board. Temporary approval may be granted by the Director, upon application 
of the qualifying agent, for a period of time not to exceed 10 working days after 
the adjournment of the next regularly scheduled meeting of the Board unless 
the Board determines that the application should be denied. 

(e) The Board may charge fees as follows: 

(1) A nonrefundable initial license application fee in an amount not to 
exceed one hundred fifty dollars ($150.00). 
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(2) Anew or renewal license fee in an amount not to exceed five hundred 
dollars ($500.00). 

(3) Alate license renewal fee to be paid in addition to the renewal fee due 
in an amount not to exceed one hundred dollars ($100.00), if the 
eens has not been renewed on or before the expiration date of the 

icense. 

(4) Aregistration fee in an amount not to exceed fifty dollars ($50.00) plus 
any fees charged to the board for background checks by the State 
Bureau of Investigation. 

(5) A fee for reregistration of an employee who changes employment to 
another licensee, not to exceed ten dollars ($10.00). 

(6) EOD) office certificate fee not to exceed one hundred fifty dollars 
($150.00). 

(7) A fee not to exceed fifty dollars ($50.00) for each reconsideration of a 
license or registration permit that has been filed or returned to the 
applicant for correctable errors. 

All fees collected pursuant to this section shall be expended, under the 
direction of the Board, for the purpose of defraying the expense of administer- 
ing this Chapter. (1983, c. 786, s. 1; 1989, c. 730, s. 4; 1991 (Reg. Sess., 1992), 
c. 953, s. 6; 2001-487, s. 65(b); 2004-201, s. 1.) 


Effect of Amendments. — Session Laws vision (e)(2); substituted “fifty dollars ($50.00)” 
2004-201, s. 1, effective August 17, 2004, sub- for “twenty dollars ($20.00)” in subdivision 
stituted “five hundred dollars ($500.00)” for (e)(4); and added subdivision (e)(7). 

“three hundred fifty dollars ($350.00)” in subdi- 
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Chapter 74F. 
Locksmith Licensing Act. 


Sec. plicants for licensure or appren- 
74F-6. Powers of the Board. tice designation. 
74F-18. Criminal history record checks of ap- 


§ 74F-6. Powers of the Board. 


The Board shall have the power and duty to: 

(1) Administer and enforce the provisions of this Chapter. 

(2) Adopt rules as may be necessary to carry out the provisions of this 
Chapter. 

(3) Examine and determine the qualifications and fitness of applicants for 
licensure and renewal of licensure. 

(4) Issue, renew, deny, suspend, or revoke licenses or apprenticeship 
designations and conduct any disciplinary actions authorized by this 
Chapter. 

(5) Set fees as provided in G.S. 74F-9. 

(6) Establish and approve continuing education requirements for persons 
licensed under this Chapter. 

(7) Receive and investigate complaints from members of the public. 

(8) Conduct investigations for the purpose of determining whether viola- 
tions of this Chapter or grounds for disciplining licensees exist. 

(9) Conduct administrative hearings in accordance with Article 3A of 
Chapter 150B of the General Statutes. 

(10) Maintain a record of all proceedings conducted by the Board and 
make available to licensees and other concerned parties an annual 
report of all Board action. 

(11) Maintain a list of the names and addresses of all persons licensed by 
the Board. 

(12) Employ and fix the compensation of personnel that the Board 
determines is necessary to carry out the provisions of this Chapter 
and incur other expenses necessary to perform the duties of the 
Board. 

(13) Adopt and publish a code of ethics. 

(14) Adopt a seal containing the name of the Board for use on all licenses 
and official reports issued by the Board. | 

(15) Employ an attorney to assist or represent the Board in enforcing this 
Chapter. 

(16) Request that the Department of Justice conduct criminal history 
record checks of applicants for licensure and apprenticeships pursu- 
ant to G.S. 114-19.15. (2001-369, s. 1; 2003-350, ss. 3, 4; 2004-177, s. 
is 


Effect of Amendments. — 2, 2004, substituted “G.S. 114-19.15” for “G.S. 
Session Laws 2004-177, s. 1, effective August 114-19.8A” in subdivision (16). 


§ 74F-18. Criminal history record checks of applicants for 
licensure or apprentice designation. 


(a) Definitions. — The following definitions shall apply in this section: 
(1) Applicant. — A person applying for licensure as a locksmith pursuant 
to G.S. 74F-7 or apprentice designation pursuant to G.S. 74F-7.1. 
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(2) Criminal history. — A history of conviction of a state or federal crime, 
whether a misdemeanor or felony, that bears on an applicant’s fitness 
for licensure to practice locksmithing. The crimes include the criminal 
offenses set forth in any of the following Articles of Chapter 14 of the 
General Statutes: Article 5, Counterfeiting and Issuing Monetary 
Substitutes; Article 5A, Endangering Executive and Legislative Offic- 
ers; Article 6, Homicide; Article 7A, Rape and Other Sex Offenses; 
Article 8, Assaults; Article 10, Kidnapping and Abduction; Article 13, 
Malicious Injury or Damage by Use of Explosive or Incendiary Device 
or Material; Article 14, Burglary and Other Housebreakings; Article 
15, Arson and Other Burnings; Article 16, Larceny; Article 17, 
Robbery; Article 18, Embezzlement; Article 19, False Pretenses and 
Cheats; Article 19A, Obtaining Property or Services by False or 
Fraudulent Use of Credit Device or Other Means; Article 19B, 
Financial Transaction Card Crime Act; Article 20, Frauds; Article 21, 
Forgery; Article 26, Offenses Against Public Morality and Decency; 
Article 26A, Adult Establishments; Article 27, Prostitution; Article 28, 
Perjury; Article 29, Bribery; Article 31, Misconduct in Public Office; 
Article 35, Offenses Against the Public Peace; Article 36A, Riots and 
Civil Disorders; Article 39, Protection of Minors; Article 40, Protection 
of the Family; Article 59, Public Intoxication; and Article 60, Comput- 
er-Related Crime. The crimes also include possession or sale of drugs 
in violation of the North Carolina Controlled Substances Act in Article 
5 of Chapter 90 of the General Statutes and alcohol-related offenses 
including sale to underage persons in violation of G.S. 18B-302 or 
driving while impaired in violation of G.S. 20-138.1 through G.S. 
20-138.5. In addition to the North Carolina crimes listed in this 
subdivision, such crimes also include similar crimes under federal law 
or under the laws of other states. 

(b) All applicants for licensure or apprentice designation shall consent to a 
criminal history record check. Refusal to consent to a criminal history record 
check may constitute grounds for the Board to deny licensure or apprentice 
designation to an applicant. The Board shall ensure that the State and 
national criminal history of an applicant is checked. The Board shall be 
responsible for providing to the North Carolina Department of Justice the 
fingerprints of the applicant to be checked, a form signed by the applicant 
consenting to the criminal record check and the use of fingerprints and other 
identifying information required by the State or National Repositories of 
Criminal Histories, and any additional information required by the Depart- 
ment of Justice. The Board shall keep all information obtained pursuant to this 
section confidential. The Board shall collect any fees required by the Depart- 
ment of Justice and shall remit the fees to the Department of Justice for 
expenses associated with conducting the criminal history record check. 

(c) If an applicant’s criminal history record check reveals one or more 
convictions listed under subdivision (a)(2) of this section, the conviction shall 
not automatically bar licensure. The Board shall consider all of the following 
factors regarding the conviction: 

(1) The level of seriousness of the crime. 

(2) The date of the crime. 

(3) The age of the person at the time of the conviction. 

(4) The circumstances surrounding the commission of the crime, if known. 

(5) The nexus between the criminal conduct of the person and the job 
duties of the position to be filled. 

(6) The person’s prison, jail, probation, parole, rehabilitation, and employ- 
ment records since the date the crime was committed. 

(7) The subsequent commission by the person of a crime listed in 
subdivision (a)(2) of this section. 
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If, after reviewing these factors, the Board determines that the applicant’s 
criminal history disqualifies the applicant for licensure, the Board may deny 
licensure or apprentice designation of the applicant. The Board may disclose to 
the applicant information contained in the criminal history record check that 
is relevant to the denial. The Board shall not provide a copy of the criminal 
history record check to the applicant. The applicant shall have the right to 
appear before the Board to appeal the Board’s decision. However, an appear- 
ance before the full Board shall constitute an exhaustion of administrative 
remedies in accordance with Chapter 150B of the General Statutes. 

(d) Limited Immunity. — The Board, its officers, and employees, acting in 
good faith and in compliance with this section, shall be immune from civil 
hability for denying licensure or apprentice designation to an applicant based 
on information provided in the applicant’s criminal history record check. 
(2003-350, s. 11; 2004-177, s. 2.) 


Effect of Amendments. — Session Laws 
2004-177, s. 2, effective August 2, 2004, added 
the last sentence in subsection (b). 
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Chapter 75. 


Monopolies, Trusts and Consumer Protection. 


ARTICLE 1. 


General Provisions. 


§ 75-1. Combinations in restraint of trade illegal. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Federal copyright law preemption un- 
der 17 U.S.C.S. § 301(a) requires: (1) that 
state law rights are claimed in works that are 
within the subject matter of the copyright, and 
(2) the state law is subject to preemption only if 
the state law cause of action lacks an extra 
element that would make the state law action 
qualitatively different than a federal law copy- 
right infringement claim; therefore, where a 
copyright holder sued an alleged infringer for 
its use without prior approval of a certain 


dragonfly image on its website, the infringer’s 
unfair and deceptive trade practices claim un- 
der G.S. 75-1.1 was preempted by federal copy- 
right law because there was no extra element in 
the G.S. 75-1.1 action that made it qualitatively 
different from a federal copyright claim. 
Iconbazaar, L.L.C. v. Am. Online, Inc., 308 F. 
Supp. 2d 630, 2004 U.S. Dist. LEXIS 3840 
(M.D.N.C. 2004). 

Cited in Price v. Leasecomm Corp., — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 5467 
(M.D.N.C. Mar. 31, 2004). 


§ 75-1.1. Methods of competition, acts and practices regu- 
lated; legislative policy. 


Legal Periodicals. — 
For article, “Silence Is Golden: The Case for 
Mandatory Disclosure of Coastal Hazards and 


Land-Use Restrictions by Residential Sellers in 
North Carolina,” 25 N.C. Cent. L.J. 96 (2002). 


CASE NOTES 


I. General Consideration. 
II. Trade or Commerce. 
II. Unfair and Deceptive Acts. 
A. In General. 
B. Illustrative Cases. 
IV. Pleading and Practice. 


I. GENERAL CONSIDERATION. 
Breach of Contract Alone Is Insufficient. 


Actions for unfair or deceptive trade prac- 
tices are distinct from actions for breach of 
contract, and that a mere breach of contract, 
even if intentional, is not sufficiently unfair or 
deceptive to sustain an action under G.S. 75- 
1.1; thus, a plaintiff must show substantial 
aggravating circumstances attending a breach 
of contract to recover under the North Carolina 
Unfair and Deceptive Trade Practice Act, G.S. 
75-1 et seq. Watson Elec. Constr. Co. v. Summit 


Cos:, LLC, 160°.N:C:; App. 647, 587 S.E.2d 87, 
2003 N.C. App. LEXIS 1930 (2003). 

Federal Preemption. — 

Federal copyright law preemption under 17 
U.S.C.S. § 301(a) requires: (1) that state law 
rights are claimed in works that are within the 
subject matter of the copyright, and (2) the 
state law is subject to preemption only if the 
state law cause of action lacks an extra element 
that would make the state law action qualita- 
tively different than a federal law copyright 
infringement claim; therefore, where a copy- 
right holder sued an alleged infringer for its use 
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without prior approval of a certain dragonfly 
image on its website, the infringer’s unfair and 
deceptive trade practices claim under G.S. 75- 
1.1 was preempted by federal copyright law 
because there was no extra element in the G.S. 
75-1.1 action that made it qualitatively differ- 
ent from a federal copyright claim. Iconbazaar, 
L.L.C. v. Am. Online, Inc., 308 F. Supp. 2d 630, 
2004 U.S. Dist. LEXIS 3840 (M.D.N.C. 2004). 

What Must Be Proved to Prevail. — 

Bankruptcy trustee’s claim for deceptive 
practices against a creditor “of last resort” that 
specialized in high risk loans was without 
merit where the creditor fully disclosed the 
terms of the loan and there was no other 
evidence of misrepresentation. Whitaker v. 
Mortg. Miracles, Inc. (In re Summit Place, 
LLC), 298 Bankr. 62, 2002 Bankr. LEXIS 1774 
(Bankr. W.D.N.C. 2002). 

Applied in Eli Research, Inc. v. United 
Communs. Group, LLC, 312 F. Supp. 2d 748, 
2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 2004). 

Cited in Hobbs Realty & Constr. Co. v. 
Scottsdale Ins. Co., — N.C. App. —, 593 S.E.2d 
103, 2004 N.C. App. LEXIS 373 (2004), cert. 
dismissed, — N.C. —, 599 S.E.2d 47 (2004). 


II. TRADE OR COMMERCE. 


Employer-Employee Relationships. — 

Employer-employee relationships do not fall 
within the intended scope of G.S. 75-1.1, and it 
was undisputed that the employee’s claims 
arose from his employment. Freeman v. Duke 
Power Co., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 14432 (M.D.N.C. Aug. 15, 2003). 

Securities Transactions. — No authority 
exists for imposing a duty upon securities bro- 
kers, to oversee the manner in which the funds 
in question were invested, and securities trans- 
actions were not subject to the UDTPA [G:S. 
75-1 et seq.], because such application would 
create overlapping supervision, enforcement, 
and lability in an area of law that was already 
pervasively regulated by state and federal stat- 
utes and agencies. Sterner v. Penn, 159 N.C. 
App. 626, 583 S.E.2d 670, 2003 N.C. App. 
LEXIS 1540 (2003). 


Iii. UNFAIR AND DECEPTIVE ACTS. 


A. In General. 


Acts directly prohibited by G.S. 75-51 
through G.S. 75-54 in the specific context 
of debt collection may also be prohibited as 
general business practices under the North 
Carolina Unfair and Deceptive Trade Practices 
Act, G.S. 75-1 et seq. DIRECTV, Inc. v. Cephas, 
294 F. Supp. 2d 760, 2003 U.S. Dist. LEXIS 
22297 (M.D.N.C. 2003). 

North Carolina Debt Collection Act 
(NCDCA), G.S. 75-50 et seq., applies only when 


2004 INTERIM SUPPLEMENT 


§75-1.1 


unfair and deceptive conduct occurs in the 
specific context of debt collection and, if the 
abusive conduct alleged pertains only to debt 
collection, the NCDCA provides a claimant’s 
exclusive remedy; claims can only be asserted 
under the North Carolina Unfair and Deceptive 
Trade Practices Act, G.S. 75-1 et seq., if there is 
some abusive conduct alleged to have occurred 
outside the realm of debt collection. DIRECTV, 
Inc. v. Cephas, 294 F. Supp. 2d 760, 2003 U.S. 
Dist. LEXIS 22297 (M.D.N.C. 2003). 

Factors Determining Unfairness or De- 
ception. — 

A practice is “unfair” under the Unfair and 
Deceptive Trade Practices Act when it offends 
established public policy as well as when the 
practice is immoral, unethical, oppressive, un- 
scrupulous, or substantially injurious to con- 
sumers. Alternatively, a party is guilty of an 
unfair act or practice when it engages in con- 
duct which amounts to an inequitable assertion 
of its power or position. McInerney v. Pinehurst 
Area Realty, Inc., 162 N.C. App. 285, 590 S.E.2d 
313, 2004 N.C. App. LEXIS 123 (2004). 

Because the claim under the North 
Carolina Debt Collection Act failed as a 
matter of law, the unfair and deceptive 
trade practices claim necessarily also 
failed, because the only unfair and deceptive 
trade practices recognized in the area of debt 
collection were those practices described in the 
Debt Collection Act. DIRECTV, Inc. v. 
Breedlove, — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 24694 (H.D.N.C. Mar. 16, 2003). 


B. Illustrative Cases. 


Amendment of Restrictive Covenants by 
a Developer. — Developer could not be guilty 
of an unfair act to support a claim of a violation 
of the Unfair and Deceptive Trade Practices Act 
[G.S. 75-1 et seq.] where it amended restrictive 
covenants regarding homes under terms that 
the homeowners and the developer had agreed 
upon. Since the homeowners, when purchasing 
their property, agreed to the developer’s right to 
amend the restrictive covenants, there was 
nothing “unfair” in the developer’s subsequent 
exercise of that right. McInerney v. Pinehurst 
Area Realty, Inc., 162 N.C. App. 285, 590 S.E.2d 
313, 2004 N.C. App. LEXIS 123 (2004). 

Where it was undisputed that defendant 
distributed a counterfeit version of plain- 
tiff’s software bearing imitations of plain- 
tiff’s trademarks, where it was undisputed 
that defendant distributed a counterfeit ver- 
sion of plaintiff’s software bearing imitations of 
plaintiff’s trademarks, defendant committed an 
unfair or deceptive act that affected commerce 
and proximately injured the plaintiff. Microsoft 
Corp. v. Computer Serv. & Repair, Inc., 312 F. 
Supp. 2d 779, 2004 U.S. Dist. LEXIS 5984 
(E.D.N.C. 2004). 
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Denial of Insurance Claim. — 

When an insured sued an insurer for unfair 
and deceptive practices for negotiating his pre- 
mium payment on a life insurance policy and 
then refunding it, stating that no coverage ever 
existed, summary judgment was_ properly 
granted to the insured, under G.S. 75-1.1, be- 
cause: (1) the insured showed the insurer com- 
mitted an unfair or deceptive act as the insurer, 
despite knowing coverage existed, represented 
and tried to convince the insured that there had 
never been coverage under the policy and tried 
to induce the insured to accept the refund 
under the false impression that the insurer was 
correct in claiming that coverage never existed; 
(2) the insurer’s actions affected commerce; and 
(3) the insured was injured because the insurer 
represented that no coverage existed, and it 
was not necessary to show that the insured 
relied on the misrepresentation. Cullen v. Val- 
ley Forge Life Ins. Co., 161 N.C. App. 570, 589 
S.E.2d 423, 2003 N.C. App. LEXIS 2273 (2003). 

Intentional Breach of Contract. — 

In a manufacturer’s unfair trade practice 
claim against a seller alleging that the execu- 
tion by the seller of an agreement with the 
manufacturer with the intention of breaching 
it, the manufacturer provided evidence that the 
seller’s purchases that potentially breached the 
agreement occurred very soon after the agree- 
ment was executed and that an employee of the 
seller who participated in such transactions 
was told nothing of the agreement. Interstate 
Narrow Fabrics, Inc. v. Century USA, Inc., 218 
F.R.D. 455, 2003 U.S. Dist. LEXIS 18227 
(M.D.N.C. 2003). 

Conduct Amounting to Unfair Trade 
Practice. — Where a distributor of satellite 
television signals sought to recover from a 
defendant for alleged theft of signals using 
illegal equipment, the defendant properly al- 
leged that the distributor engaged in unfair 
practices by falsely accusing the defendant of a 
crime, representing that the distributor had 
the power of law enforcement, and threatening 
to take action not permitted by law. DIRECTV, 
Inc. v. Cephas, 294 F. Supp. 2d 760, 2003 U.S. 
Dist. LEXIS 22297 (M.D.N.C. 2003). 

Conduct Not Amounting to Unfair Trade 
Practice. — 

Trial court erred in awarding a mechanic and 
lienholder, who performed a diagnostic analysis 
on an automobile, treble damages when the 
credit union that financed the purchase of the 
automobile repossessed the automobile from 
the mechanic’s premises late at night without 
the mechanic’s knowledge or consent as the 
mechanic failed to show that he suffered an 
actual injury as a proximate result of the credit 
union’s misrepresentations, instead the me- 
chanic was entitled to the possession of the 
automobile again. Old Salem Foreign Car Serv. 
v. Webb, 159 N.C. App. 93, 582 S.E.2d 673, 2003 
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N.C. App. LEXIS 1426 (2003). 

Where a competitor of patentees failed to 
show that the patentees communicated to the 
competitor’s customers that the competitor in- 
fringed the patentees’ product, made false and 
disparaging comments about the competitor’s 
product, or sent infringement notices in bad 
faith, the competitor failed to show any action- 
able unfair and deceptive trade practice on the 
part of the patentees. Vesture Corp. v. Thermal 
Solutions, Inc., 284 F. Supp. 2d 290, 2003 U.S. 
Dist. LEXIS 16837 (M.D.N.C. 2003). 

Plaintiff’s claim that its former customer’s 
employee revealed to plaintiff’s competitor con- 
fidential information from plaintiff’s bid that 
allowed the competitor to underbid, thereby 
committing fraud and violating G.S. 66-153 and 
G.S. 75-1.1, was properly dismissed on sum- 
mary judgment; plaintiff, by submitting infor- 
mation to its customer and allowing it to use 
and disclose bid information at its sole discre- 
tion, did not act reasonably to maintain the 
secrecy of its bid information, so that it was not 
a “trade secret.” Area Landscaping, L.L.C. v. 
Glaxo-Wellcome, Inc., 160 N.C. App. 520, 586 
S.E.2d 507, 2003 N.C. App. LEXIS 1825 (2008). 

Violation Not Found. — 

A store’s reporting to a credit bureau of the 
customer’s failure to pay his account did not 
constitute a deceptive trade practice under the 
North Carolina Unfair and Deceptive Trade 
Practices Act, G.S. 75-1. Butler v. Sears Roe- 
buck & Co., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 15234 (M.D.N.C. Aug. 27, 2003). 

Trial court properly granted the owners’ sum- 
mary judgment motion as to a subcontractor’s 
claim for treble damages under G.S. 75-1.1 of 
the North Carolina Unfair and Deceptive Trade 
Practices Act [G.S. 75-1 et seq.], as the subcon- 
tractor failed to plead a viable fraud claim, and 
failed to show substantial aggravating circum- 
stances attending to a breach of contract. Wat- 
son Elec. Constr. Co. v. Summit Cos., LLC, 160 
N.C. App. 647, 587 S.E.2d 87, 2003 N.C. App. 
LEXIS 1930 (2003). 

In a claim brought by mobile home owners 
alleging unfair and deceptive trade practices by 
the manufacturers of the homes in the manu- 
facturers’ recommendations for use of an alleg- 
edly defective mobile home tie down system, 
summary judgment for the manufacturers was 
proper and was affirmed where, in his deposi- 
tion, one owner admitted that he did not rely on 
the manufacturers’ recommendation to use the 
tie-down system at issue when he bought his 
mobile home, that did not read the manual 
which specified the system, that the manufac- 
turers did not make any representations about 
the system before he bought his mobile home, 
that his home withstood two hurricanes with- 
out damage to the system, and that he had not 
suffered any damages. Belcher v. Fleetwood 
Enters., 162 N.C. App. 80, 590 S.E.2d 15, 2004 
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N.C. App. LEXIS 9 (2004). 

Landlord’s Behavior. — 

Trial court correctly concluded that a land- 
lord’s actions in collecting rent after having 
knowledge of the uninhabitable nature of part 
of the house, because of the tenant’s complaints 
about significant leaks in the back bedroom and 
living room for more than two years, consti- 
tuted unfair trade practices and was thus a 
violation of G.S. 75-1.1. Pierce v. Reichard, — 
N.C. App. —, 593 S.E.2d 787, 2004 N.C. App. 
LEXIS 382 (2004). 

Refusal to Pay Invoices. — Regarding a 
manufacturer’s unfair trade practice claim 
against a seller and its president, alleging that 
the seller and the president ordered goods from 
the manufacturer after deciding that the seller 
would not pay the manufacturer’s invoices, the 
seller’s motion for partial summary judgment 
was granted as to the seller and the president 
because the manufacturer pointed to no evi- 
dence that could have been used to counter the 
summary judgment. Interstate Narrow Fab- 
rics, Inc. v. Century USA, Inc., 218 F.R.D. 455, 
2003 U.S. Dist. LEXIS 18227 (M.D.N.C. 2003). 

Bank Check Fraud. — Where the Chapter 
7 trustee alleged a check kiting scheme in a 
complaint under G.S. 75-1.1 against the debt- 
or’s bank, whereby a secured creditor wire 
transferred funds into the debtor’s operating 
account based on the debtor’s deposits into the 
blocked account that was daily swept by the 
secured creditor, and the debtor then issued “on 
us” checks from the operating account and 
deposited them into the blocked account, and 
the bank had extended provisional credit on the 
blocked account, since there was evidence to 
support a finding that the bank was aware of 
the fraudulent activity that comprised the 
check kite, the bank was denied summary judg- 
ment. Moseley v. Arth (In re Vendsouth, Inc.), 
— Bankr. —, 2003 Bankr. LEXIS 1437 (Bankr. 
M.D.N.C. Oct. 9, 2003). 


IV. PLEADING AND PRACTICE. 


Defendant’s Motion to Dismiss Was Im- 
properly Granted. — In a case brought by 
mobile home owners against the manufacturer 
of those homes, alleging that the manufacturer 
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had engaged in unfair and deceptive trade 
practices by recommending and selling the 
owners a defective mobile home tie-down sys- 
tem, the owners’ claim that they should be 
allowed to recover the costs that they incurred 
to buy and install the defective tie down sys- 
tems or the costs to retro-fit their tie-down 
system to one that provided a safe and reliable 
method to secure the homes in severe weather 
conditions and met the minimal governmental 
standards, stated a claim for actual injury 
sufficient to survive the manufacturer’s motion 
to dismiss; a trial court’s dismissal of the own- 
ers’ claim was reversed. Coley v. Champion 
Home Builders Co., 162 N.C. App. 163, 590 
S.E.2d 20, 2004 N.C. App. LEXIS 5 (2004). 

Trebling of Damages. — 

Where a jury awarded plaintiff $106.25 mil- 
lion in compensatory damages and $45 million 
in punitive damages for common law fraud, 
together with $1 million for violation of the 
North Carolina Unfair and Deceptive Trade 
Practices Act (UDTPA) [G.S. 75-1 et seq.], the 
compensatory damages for fraud were subject 
to trebling under the UDTPA because fraud in 
connection with commerce constituted a per se 
violation of the UDTPA; however, plaintiff 
could not recover both the jury’s fraud award 
and its UDTPA award, as the same conduct 
gave rise to both claims, nor could plaintiff 
recover both treble damages and the jury’s 
punitive damages award. Volumetrics Med. Im- 
aging, Inc. v. ATL Ultrasound, Inc., — F. Supp. 
2d —, 2003 U.S. Dist. LEXIS 11831 (M.D.N.C. 
July 10, 2003). 

Counterclaim Could Not Be Lodged. — 
In an action by a principal against, a developer 
claiming entitlement to indemnification, and 
alleging breach of contract and negligent mis- 
representation, summary judgment was 
granted for the principal in part where the 
developer could not lodge an Unfair and Decep- 
tive Trade Practices Act, G.S. 75-1 et seq., 
counterclaim against the principal founded on 
alleged violations of North Carolina’s insurance 
laws, and the developer could not assert a bad 
faith cause of action against the principal. 
Cincinnati Ins. Co. v. Centech Bldg. Corp., 286 
F. Supp. 2d 669, 2003 U.S. Dist. LEXIS 18585 
(M.D.N.C. 2003). 


§ 75-4. Contracts to be in writing. 


Legal Periodicals. — 
For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 


Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 


CASE NOTES 


Court Denied Defendants’ Motion to Dis- 
miss. — In an action filed by plaintiffs, two 


corporations, against defendants, its former 
editors and their new employer, the court de- 
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nied defendants’ motion to dismiss, filed under 
Fed. R. Civ. P. 12(b)(6), as to plaintiffs’ breach of 
contract claims because plaintiffs alleged that 
the editors agreed to work for one corporation 
under terms identical to those under their 
previous employer and that the corporation 
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accepted their offers; they also alleged valid 
and binding employment contracts that were in 
writing. Eli Research, Inc. v. United Communs. 
Group, LLC, 312 F. Supp. 2d 748, 2004 U.S. 
Dist. LEXIS 5792 (M.D.N.C. 2004). 


§ 75-16. Civil action by person injured; treble damages. 


CASE NOTES 


I. In General. 
II. Practice and Procedure. 
Ill. Damages. 


I. IN GENERAL. 


Applied in DIRECTV, Inc. v. Cephas, 294 F. 
Supp. 2d 760, 2003 U.S. Dist. LEXIS 22297 
(M.D.N.C. 2003). 


II. PRACTICE AND PROCEDURE. 


Intentional Breach of Contract. — 

Insured was properly awarded treble dam- 
ages against an insured for negotiating the 
insured’s premium payment on a life insurance 
policy and then refunding it, stating that no 
coverage ever existed, because: (1) the insurer’s 
negotiation of the insured’s payment, after it 
knew of the insured’s health problems, was 
inconsistent with enforcing a “good health” pro- 
vision of the policy and waived that provision; 
(2) the insurer could not claim accord and 
satisfaction based on the insured’s negotiation 
of the refund check, because that negotiation 
was based on the insurer’s misrepresentation 
that the insured was never covered, when it 
knew he was; (3) and this conduct was an 
unfair and deceptive practice under G.S. 75-1.1 
and G.S. 58-63-15(1). Cullen v. Valley Forge 
Life Ins. Co., 161 N.C. App. 570, 589 S.E.2d 
423, 2003 N.C. App. LEXIS 2273 (2003). 


III. DAMAGES. 


Prejudgment Interest Not Trebled. — 
Plaintiff whose damages were trebled pursu- 


§ 75-16.1. Attorney fee. 


ant to G.S. 75-16 of the North Carolina Unfair 
and Deceptive Trade Practices Act [G.S. 75-1 et 
seq.] was awarded prejudgment interest on the 
amount of compensatory damages, $106.25 mil- 
lion, and postjudgment interest on the trebled 
amount, $318.75 million. Volumetrics Med. Im- 
aging, Inc. v. ATL Ultrasound, Inc., — F. Supp. 
2d —, 2003 U.S. Dist. LEXIS 11831 (M.D.N.C. 
July 10, 2003). 

Election Between Punitive Damages 
and Treble Damages. — Where a jury 
awarded plaintiff $106.25 million in compensa- 
tory damages and $45 million in punitive dam- 
ages for common law fraud, together with $1 
million for violation of the North Carolina Un- 
fair and Deceptive Trade Practices Act 
(UDTPA) [G.S. 75-1 et seq.], the compensatory 
damages for fraud were subject to trebling 
under the UDTPA because fraud in connection 
with commerce constituted a per se violation of 
the UDTPA; however, plaintiff could not re- 
cover both the jury’s fraud award and its 
UDTPA award, as the same conduct gave rise to 
both claims, nor could plaintiff recover both 
treble damages and the jury’s punitive dam- 
ages award. Volumetrics Med. Imaging, Inc. v. 
ATL Ultrasound, Inc., — F. Supp. 2d —, 2003 
U.S. Dist. LEXIS 11831 (M.D.N.C. July 10, 
2003). 


CASE NOTES 


Construction with Other Laws. — 

Under G.S. 75-16.1, an award of attorneys’ 
fees in unfair and deceptive trade practices 
must take into account the time and labor 
expended, the skill required, the customary fee 
for like work, the experience or ability of the 
attorney, the novelty and difficulty of the ques- 


tions of law, the adequacy of the representation, 
the difficulty of the problems faced by the 
attorney, especially any unusual difficulties, 
the kind of case for which the fees are sought 
and the result obtained, and the services ex- 
pended by paralegals and secretaries acting as 
paralegals; the same factors are proper guide- 
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lines for the trial courts to follow when deter- 
mining the reasonable value of a discharged 
attorney’s services, which determinations are 
reviewable upon appeal only for an abuse of 
discretion. Guess v. Parrott, 160 N.C. App. 325, 
585 S.E.2d 464, 2003 N.C. App. LEXIS 1798 
(2003). 

Plaintiff Not Entitled to Attorney’s Fees. 

Prevailing plaintiff was not entitled to attor- 
neys’ fees under G.S. 75-16.1 because plaintiff 
failed to establish an unwarranted refusal to 
settle on defendant’s part; an unwarranted re- 
fusal to settle could not be demonstrated solely 
from a proportional comparison between the 
jury’s ultimate award and defendant’s highest 
offer of settlement. Volumetrics Med. Imaging, 
Inc. v. ATL Ultrasound, Inc., — F. Supp. 2d —, 
2003 U.S. Dist. LEXIS 11831 (M.D.N.C. July 
10, 2003). 

Attorney’s Fees Upheld. — 

When an insured sued an insurer for breach 
of contract and unfair and deceptive practices 
for negotiating his premium payment on a life 
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insurance policy and then refunding it, stating 
that no coverage ever existed, the insured was 
properly awarded attorney’s fees because: (1) 
the insured was the prevailing party on his 
unfair trade practices claim; and (2) there were 
no genuine issues of material fact that the 
insurer’s refusal to settle was unwarranted, so 
the trial court did not abuse its discretion by 
awarding attorney's fees. Cullen v. Valley Forge 
Life Ins. Co., 161 N.C. App. 570, 589 S.E.2d 
423, 2003 N.C. App. LEXIS 2273 (2003). 

Findings of Fact Held Insufficient to 
Support Attorneys’ Fees. — 

Trial court’s findings, even if supported by 
the evidence, were not adequate to justify an 
award of fees under G.S. 75-16.1, because the 
court’s findings did not address either of the 
grounds for attorneys fees specified in the stat- 
ute; therefore, the appellate court vacated the 
finding of fact and conclusion of law paragraphs 
from the trial court’s order and remanded the 
case for further proceedings. Pierce v. Reichard, 
— N.C. App. —, 593 S.E.2d 787, 2004 N.C. App. 
LEXIS 382 (2004). 


§ 75-16.2. Limitation of actions. 


CASE NOTES 


Accrual of Cause of Action. — 

Cigarette manufacturer’s North Carolina 
Unfair and Deceptive Trade Practices Act 
claims arising from an alleged scheme by re- 
tailers and wholesalers to obtain discount pay- 
ments from the manufacturer without passing 


the discount on to retail customers were not 
time-barred, as the complaint alleged that the 
fraud was discovered two years before the com- 
plaint was filed. R.J. Reynolds Tobacco Co. v. S 
K Everhart Inc., — F. Supp. 2d —, 2003 USS. 
Dist. LEXIS 13440 (M.D.N.C. July 31, 2003). 


ARTICLE 2. 
Prohibited Acts by Debt Collectors. 


§ 75-50. Definitions. 


CASE NOTES 


Exclusive Remedy For Unfair Debt Col- 
lection Practices. — North Carolina Debt 
Collection Act (NCDCA), G.S. 75-50 et seq., 
applies only when unfair and deceptive conduct 
occurs in the specific context of debt collection 
and, if the abusive conduct alleged pertains 
only to debt collection, the NCDCA provides a 
claimant’s exclusive remedy; claims can only be 
asserted under the North Carolina Unfair and 
Deceptive Trade Practices Act, G.S. 75-1 et seq., 
if there is some abusive conduct alleged to have 
occurred outside the realm of debt collection. 
DIRECTV, Inc. v. Cephas, 294 F. Supp. 2d 760, 
2003 U.S. Dist. LEXIS 22297 (M.D.N.C. 2003). 


“Debt”. — 

North Carolina’s definition of “debt” is not 
broad enough to encompass damages sought as 
a result of tortious or criminal conduct; an 
alleged thief was simply not a consumer, and 
damages for allegedly illegal conduct cannot be 
considered debt within the meaning of the 
North Carolina Debt Collection Act [G.S. 75-50 
et seq.]|. DIRECTV, Inc. v. Breedlove, — F. 
Supp. 2d —, 2003 U.S. Dist. LEXIS 24694 
(E.D.N.C. Mar. 16, 2003). 

Theft Does Not Create a Debt. — North 
Carolina courts’ limited treatment of the term 
“debt” and reliance on interpretations of the 
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federal Fair Debt Collection Practices Act indi- 
cate that, if presented with the question, these 
courts would find alleged theft is not encom- 
passed by the definition of debt set out in G.S. 
75-50(2). DIRECTV, Inc. v. Cephas, 294 F. 
Supp. 2d 760, 2003 U.S. Dist. LEXIS 22297 
(M.D.N.C. 2003). 

Where a defendant claimed that a distributor 
of satellite television signals engaged in unfair 
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debt collection practices in its attempt to re- 
cover for defendant’s alleged theft of signals, 
the North Carolina Debt Collection Act, G.S. 
75-50 et seq., did not apply since the alleged 
theft did not create a debt within the meaning 
of G.S. 75-50(2). DIRECTV, Inc. v. Cephas, 294 
F. Supp. 2d 760, 2003 U.S. Dist. LEXIS 22297 
(M.D.N.C. 2003). 


§ 75-51. Threats and coercion. 


CASE NOTES 


Applied in DIRECTYV, Inc. v. Cephas, 294 F. 
Supp. 2d 760, 2003 U.S. Dist. LEXIS 22297 
(M.D.N.C. 2003). 


§ 75-55. Unconscionable means. 


CASE NOTES 


Cited in In re Peterson, 297 Bankr. 467, 
2003 Bankr. LEXIS 1205 (Bankr. W.D.N.C. 
2003). 


§ 75-56. Application. 


CASE NOTES 


Cited in DIRECTV, Inc. v. Breedlove, — F. 
Supp. 2d —, 2003 U.S. Dist. LEXIS 24694 
(E.D.N.C. Mar. 16, 2003). 
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Chapter 75D. 


Racketeer Influenced and Corrupt Organizations. 


§ 75D-3. Definitions. 


CASE NOTES 


Cited in R.J. Reynolds Tobacco Co. v. S K 
Everhart Inc., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 13440 (M.D.N.C. July 31, 2003). 


§ 75D-4. Prohibited activities. 


CASE NOTES 


Pattern of Racketeering Activity. — Cig- 
arette manufacturer was not entitled to judg- 
ment on the pleadings on its claims under G.S. 
75D-3 of the North Carolina Racketeer Influ- 
enced and Corrupt Organizations (RICO) stat- 
ute, which arose from an alleged fraudulent 
scheme by retailers and wholesalers to obtain 
discount payments from the manufacturer 
without passing the discount on to retail cus- 


tomers, based on individual defendants’ guilty 
pleas to state false pretenses charges; the facts 
alleged were insufficient to state as a matter of 
law that defendants’ conduct constituted a “pat- 
tern” for state RICO purposes. R.J. Reynolds 
Tobacco Co. v. S K Everhart Inc., — F. Supp. 2d 
—, 2003 U.S. Dist. LEXIS 13440 (M.D.N.C. 
July 31, 2003). 


§ 75D-5. RICO civil forfeiture proceedings. 


CASE NOTES 


Cited in Shavitz v. City of High Point, 270 F. 
Supp. 2d 702, 2003 U.S. Dist. LEXIS 11839 
(M.D.N.C. 2003). 


§ 75D-8. Available RICO civil remedies. 


CASE NOTES 


Applied in R.J. Reynolds Tobacco Co. v. S K 
Everhart Inc., — F. Supp. 2d —, 2003 U‘S. Dist. 
LEXIS 13440 (M.D.N.C. July 31, 2003). 


§ 75D-10. Civil remedies are supplemental and not mutu- 


ally exclusive. 


CASE NOTES 


Applied in R.J. Reynolds Tobacco Co. v. S K 
Everhart Inc., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 13440 (M.D.N.C. July 31, 2003). 
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Chapter 77. 
Rivers, Creeks, and Coastal Waters. 


Article 8. Sec. 
77-114. Staffing; meeting facilities; assistance 


River Basins Advisory Commissions. : 
by agencies. 


Sec. 77-115. Funding. 
77-110. Definitions. 77-116. Compensation and expenses of mem- 
77-111. Commissions established; purposes. bers of the commissions. 


77-112. Powers and duties. 77-117 
77-113. Membership; terms of office; eligibility 77.118 
for appointment; meetings. 


. Annual report. 
. Termination. 


ARTICLE 8. 


River Basins Advisory Commissions. 


§ 77-110. Definitions. 


The following definitions apply in this Article: 

(1) “Commission” or “commissions” means (i) the Catawba/Wateree River 
Basin Advisory Commission, (ii) the Yadkin/Pee Dee River Basin 
Advisory Commission, or (iii) both commissions, as required by the 
context. 

(2) “River basin” or “river basins” means (i) that land area designated as 
the Catawba River Basin pursuant to G.S. 143-215.22G and that land 
area designated as the Catawba/Wateree River Basin by the South 
Carolina Department of Health and Environmental Control, (11) that 
land area designated as the Yadkin (Yadkin-Pee Dee) River Basin 
pursuant to G.S. 143-215.22G and that land area designated as the 
Yadkin/Pee Dee River Basin by the South Carolina Department of 
Health and Environmental Control, or Gii) both river basins, as 
required by the context. (2004-83, s. 1.) 


Editor’s Note. — Session Laws 2004-83, s. eral Assembly of North Carolina or the General 
4, made this Article effective July 8, 2004. Assembly of South Carolina to appropriate any 

Session Laws 2004-83, s. 3, provides: “This funds to implement the provisions of this act.” 
act shall not be construed to obligate the Gen- 


§ 77-111. Commissions established; purposes. 


There is established the Catawba/Wateree River Basin Advisory Commis- 
sion and the Yadkin/Pee Dee River Basin Advisory Commission. The commis- 
sions shall be constituted as described in this Article and there shall be a 
separate commission for each river basin. The commissions shall be permanent 
bodies composed of members from the State of North Carolina and the State of 
South Carolina. The purpose of each commission shall be to: 

(1) Provide guidance and make recommendations to local, state, and 
federal legislative and administrative bodies, and to others as it 
considers necessary and appropriate, for the use, stewardship, and 
enhancement of the water, and other natural resources, for all citizens 
within the river basins. 

(2) Provide a forum for discussion of issues affecting the river basin’s 
water quantity and water quality, and issues affecting other natural 
resources. 
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(3) Promote communication, coordination, and education among stake- 
holders within the river basins. 

(4) Identify problems and recommend appropriate solutions. 

(5) Undertake studies related to water quantity, water quality, and other 
natural resources in the river basin based on existing data available 
from agencies located in either state. 

(6) Determine the optimum approach to comprehensively and 
collaboratively provide recommendations for integrated river man- 
agement including, but not limited to, the total assimilative capacity 
of the river basin. (2004-83, s. 1.) 


§ 77-112. Powers and duties. 


(a) The authority granted to each commission shall be advisory in nature 
and in no way shall either commission be construed to have any regulatory 
authority. 

(b) Neither commission shall have any authority to obligate or otherwise 
bind the State of North Carolina, the State of South Carolina, or any agency or 
subdivision of either state. 

(c) To achieve its purposes, each commission shall have all of the following 
powers and duties: 

(1) To develop rules and procedures for the conduct of its business or as 
may be necessary to perform its duties and carry out its objectives 
including, but not limited to, calling meetings and establishing voting 
procedures. Rules and procedures developed pursuant to this item 
shall be effective upon an affirmative vote by a majority of the 
commission members. 

(2) To establish standing and ad hoc committees, which shall be consti- 
tuted in a manner to ensure a balance between recognized interests 
and states. The commissions shall determine the purpose of each 
standing or ad hoc committee. 

(3) To seek, apply for, accept, and expend gifts, grants, donations, services, 
and other aid from public or private sources. The commissions may 
accept or expend funds only after an affirmative vote by a majority of 
the members of the commissions. 

(4) To exercise the powers of a body corporate, including the power to sue 
and be sued, and adopt and use a common seal and alter the same. 

(5) To enter into contracts and execute all instruments necessary or 
appropriate to achieve the purposes of the commissions. 

(6) To designate a fiscal agent. 

(7) To perform any lawful acts necessary or appropriate to achieve the 
purposes of the commissions. (2004-83, s. 1.) 


§ 77-113. Membership; terms of office; eligibility for ap- 
pointment; meetings. 


(a) The Catawba/Wateree River Basin Advisory Commission shall be com- 
posed of 15 members as follows: 

(1) Two members of the North Carolina House of Representatives whose 
districts include a part of the North Carolina portion of the river 
basin, to be appointed by the Speaker of the North Carolina House of 
Representatives. 

(2) Two members of the North Carolina Senate whose districts include a 
part of the North Carolina portion of the river basin, to be appointed 
by the President Pro Tempore of the North Carolina Senate. 

(3) Two members of the South Carolina House of Representatives, to be 
appointed by the Speaker of the South Carolina House of Represen- 
tatives. 
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(4) Two members of the South Carolina Senate, to be appointed by the 
President Pro Tempore of the South Carolina Senate. 

(5) One person from South Carolina representing a water or sewer 
municipal utility to be appointed by the South Carolina legislative 
members of the Commission. 

(6) One person from a nonprofit land conservation trust operating within 
the North Carolina portion of the river basin, appointed by the 
Governor of North Carolina. 

(7) The President of Duke Power or the President’s designee. 

(8) The Chair of the Bi-State Catawba River Task Force or the Chair’s 
designee. 

(9) The Chief Executive Officer of Carolina’s Partnership, Inc., or the 
Chief Executive Officer’s designee. 

(10) One person to represent the following commissions, appointed jointly 
by the three chief executive officers of the commissions: the Lake 
Wylie Marine Commission established pursuant to Article 4 of Chap- 
ter 77 of the General Statutes, the Mountain Island Lake Marine 
Commission established pursuant to Article 6 of Chapter 77 of the 
General Statutes, and the Lake Norman Marine Commission estab- 
lished pursuant to Chapter 1089 of the 1969 Session Laws. 

(11) One member of a lake homeowner’s association located on the 
Catawba/Wateree River whose members reside in South Carolina, to 
be appointed by the President Pro Tempore of the South Carolina 
Senate. 

(b) The Yadkin/Pee Dee River Basin Advisory Commission shall be com- 
posed of 15 members as follows: 

(1) Two members of the North Carolina House of Representatives whose 
districts include a part of the North Carolina portion of the river 
basin, to be appointed by the Speaker of the North Carolina House of 
Representatives. 

(2) Two members of the North Carolina Senate whose districts include a 
part of the North Carolina portion of the river basin, to be appointed 
by the President Pro Tempore of the North Carolina Senate. 

(3) Two members of the South Carolina House of Representatives, to be 
appointed by the Speaker of the South Carolina House of Represen- 
tatives. 

(4) Two members of the South Carolina Senate, to be appointed by the 
President Pro Tempore of the South Carolina Senate. 

(5) One person from South Carolina representing a water or sewer 
municipal utility to be appointed by the South Carolina legislative 
members of the Commission. 

(6) One person from South Carolina representing the agricultural com- 
munity to be appointed by the South Carolina legislative members of 
the Commission. 

(7) One person from a water or sewer municipal authority, appointed by 
the Governor of North Carolina. 

(8) The President of Progress Energy or the President’s designee. 

(9) The President of Alcoa Power Generating, Inc., (APGI) or the Presi- 
dent’s designee. 

(10) The President of Weyerhaeuser or the President’s designee. 

(11) A representative of the land development industry, whose organiza- 
tion does business within the Yadkin/Pee Dee River Basin and who 
shall be appointed by the Chair of the Commission. 

(c) Each member appointed to the commissions pursuant to subdivisions (1) 
and (2) of subsections (a) and (b) of this section shall serve at the pleasure of 
the appointing authority so long as the member remains a Representative or 
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Senator. Each member appointed to the commissions pursuant to subdivisions 
(3) and (4) of subsections (a) and (b) of this section shall serve as provided by 
the General Assembly of South Carolina. Each member appointed to the 
commissions pursuant to subdivisions (7) through (9) of subsection (a) and 
subdivisions (8) through (10) of subsection (b) of this section shall serve for so 
long as the member continues in the qualifying position or, if the member is a 
designee, at the pleasure of the designating authority. Each member appointed 
to the commissions pursuant to subdivisions (6) and (10) of subsection (a) and 
subdivisions (7) and (11) of subsection (b) of this section shall serve a term of 
two years and may be reappointed to serve no more than three consecutive full 
terms or 84 consecutive months, whichever is greater. The term of a person 
appointed to the commission pursuant to subdivision (10) of subsection (a) of 
this section shall expire on 1 January of even-numbered years. The term of a 
person appointed to the commission pursuant to subdivision (6) of subsection 
(a) of this section shall expire on 1 January of odd-numbered years. The term 
of a member who is appointed to the commissions pursuant to subdivisions (5) 
and (11) of subsection (a) and subdivisions (5) and (6) of subsection (b) of this 
section shall serve as provided by the General Assembly of South Carolina. An 
appointment to fill a vacancy on the commissions shall be for the unexpired 
portion of the term. A vacancy on the commissions shall be filled in the same 
manner as the original appointment. Members of the commissions who are 
appointed from or reside in North Carolina may be removed by the Governor 
of North Carolina for misfeasance, malfeasance, or nonfeasance, as provided in 
G.S. 143B-13. 

(d) The legislative members of each commission may appoint additional 
members to the commission to serve as advisory members as the legislative 
members consider necessary. 

(e) The members of each commission shall elect a Chair, Vice-Chair, and any 
other officers they consider necessary and shall determine the length of the 
term of office, not to exceed two years, of each officer. The Chair and the 
Vice-Chair shall not be from the same state and the Chair shall be rotated 
between the State of North Carolina and the State of South Carolina. 

(f) Each commission shall meet upon the call of the Chair. A majority of each 
commission shall constitute a quorum for the transaction of business. 

(g) The legislative members of the commissions from each state may meet 
separately to discuss river basin-related issues affecting their state and may 
report their findings independently of the commissions. (2004-83, s. 1.) 


Editor’s Note. — Session Laws 2004-83, s. 
2, provides: “Notwithstanding the provisions of 
G.S. 77-113(c), as enacted by Section 1 of this 
act, the initial term of the member of the 
Catawba/Wateree River Basin Advisory Com- 
mission appointed pursuant to GS. 77- 
113(a)(10) shall expire 1 January 2006. Not- 
withstanding the provisions of G.S. 77-113(c), 
as enacted by Section 1 of this act, the initial 
term of the member of the Catawba/Wateree 


River Basin Advisory Commission appointed 
pursuant to G.S. 77-113(a)(6) shall expire 1 
January 2007. The Catawba/Wateree River Ba- 
sin Advisory Commission shall submit the first 
report pursuant to G.S. 77-117, as enacted by 
Section 1 of this act, on or before 1 October 
2005. The Yadkin/Pee Dee River Basin Advisory 
Commission shall submit the first report pur- 
suant to G.S. 77-117, as enacted by Section 1 of 
this act, on or before 1 October 2005.” 


§ 77-114. Staffing; meeting facilities; assistance by agen- 
cies. 


(a) The North Carolina Department of Environment and Natural Resources 
and the South Carolina Department of Health and Environmental Control 
shall provide staff support and facilities to each commission within the existing 
programs of the respective agencies. Additional staff may be hired or con- 
tracted by each commission through funds raised by or provided to it. The 
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duties and compensation of any additional staff shall be determined and fixed 
by each commission, within available resources. 

(b) All agencies of the State of North Carolina and the State of South 
Carolina shall cooperate with the commissions and, upon request, shall assist 
each commission in fulfilling its responsibilities. The North Carolina Secretary 
of Environment and Natural Resources and the Commissioner of the South 
Carolina Department of Health and Environmental Control or their designees 
shall each serve as the liaison between their respective state agencies and each 
commission. 

(c) The commissions may obtain information and data upon request from all 
state officers, agents, agencies, and departments of the State of North Carolina 
and the State of South Carolina while in discharge of their duties. (2004-83, s. 
dle 


§ 77-115. Funding. 


(a) Each commission shall annually adopt a budget that shall include the 
estimated income and expenses of each commission. Funding for the commis- 
sions shall be shared and apportioned between the State of North Carolina and 
the State of South Carolina as each state may provide through its regular 
appropriations process. 

(b) The accounts and records of each commission showing the receipt and 
disbursement of funds from whatever source derived shall be in the form that 
the Auditor of North Carolina and the State Auditor of South Carolina 
prescribe. The accounts and records of each commission shall be subject to an 
annual audit by the Auditor of North Carolina and the State Auditor of South 
Carolina or their legal representatives. The cost of the annual audits shall be 
borne by each commission. The results of the audits shall be delivered to the 
Joint Legislative Commission on Governmental Operations of the General 
Assembly of North Carolina and to the General Assembly of South Carolina as 
the General Assembly of South Carolina shall provide. (2004-83, s. 1.) 


§ 77-116. Compensation and expenses of members of the 
commissions. 


(a) Members of the commissions who are appointed from or reside in North 
Carolina shall receive no salary for their service on the commissions but may 
be paid, within available resources, per diem, subsistence, and travel expenses 
as follows: 

(1) Members of the commissions who are members of the General Assem- 
bly at the rate established in G.S. 120-3.1. 

(2) Members of the commissions who are officials or employees of the 
State or of local government agencies at the rate established in G.S. 
138-6. 

(3) All other members of the commissions at the rate established in G.S. 
138-5. 

(b) Members of the commissions who are appointed from or reside in South 
Carolina shall be compensated as provided by the General Assembly of South 
Carolina. 

(c) All expenses shall be paid from funds appropriated or otherwise avail- 
able to the commissions. (2004-83, s. 1.) 
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§ 77-117. Annual report. 


The commissions shall submit annual reports, including any recommenda- 
tions, on or before 1 October of each year to the Governor of North Carolina, the 
Environmental Review Commission of the General Assembly of North Caro- 
lina, the Governor of South Carolina, and the General Assembly of South 
Carolina, as the Governor, the General Assembly of South Carolina, or the 
Commissioner of the South Cerolina Department of Health and Environmen- 


tal Control shall provide. (2004-83, s. 1.) 


Editor’s Note. — Session Laws 2004-83, s. 
2, provides: “Notwithstanding the provisions of 
G.S. 77-113(c), as enacted by Section 1 of this 
act, the initial term of the member of the 
Catawba/Wateree River Basin Advisory Com- 
mission appointed pursuant to GS. 177- 
113(a)(10) shall expire 1 January 2006. Not- 
withstanding the provisions of G.S. 77-113(c), 
as enacted by Section 1 of this act, the initial 
term of the member of the Catawba/Wateree 


§ 77-118. Termination. 


River Basin Advisory Commission appointed 
pursuant to G.S. 77-113(a)(6) shall expire 1 
January 2007. The Catawba/Wateree River Ba- 
sin Advisory Commission shall submit the first 
report pursuant to G.S. 77-117, as enacted by 
Section 1 of this act, on or before 1 October 
2005. The Yadkin/Pee Dee River Basin Advisory 
Commission shall submit the first report pur- 
suant to G.S. 77-117, as enacted by Section 1 of 
this act, on or before 1 October 2005. 


The General Assembly of North Carolina may terminate the commissions by 
repealing this Article. The commissions shall terminate if the General Assem- 
bly of South Carolina repeals the provisions of the South Carolina Code of 
Laws that are comparable to this Article. (2004-83, s. 1.) 
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Chapter 78A. 
North Carolina Securities Act. 


Article 3. 
Exemptions. 


Sec. 
78A-17. Exempt transactions. 


ARTICLE 3. 


Exemptions. 


§ 78A-17. Exempt transactions. 


Except as otherwise provided in this Chapter, the following transactions are 
exempted from G.S. 78A-24 and G.S. 78A-49(d): 
(1) Any isolated nonissuer transaction, whether effected through a dealer 
or not. 
(2) Any nonissuer distribution other than by a controlling person of an 
outstanding security if 
a. A recognized securities manual contains the names of the issuer’s 
officers and directors, a balance sheet of the issuer as of a date 
within 18 months, and a profit and loss statement for either the 
fiscal year preceding that date or the most recent year of opera- 
tions, or 

b. A registered dealer files with the Administrator such information 
relating to the issuer as the Administrator may by rule or order 
require, or 

c. The security has a fixed maturity or a fixed interest or dividend 
provision and there has been no default during the current fiscal 
year or within the three preceding fiscal years, or during the 
existence of the issuer and any predecessors if less than three 
years, in the payment of principal, interest, or dividends on the 
security. 

(3) Any nonissuer transaction effected by or through a registered dealer 
pursuant to an unsolicited order or offer to buy; but the Administrator 
may by rule require that the customer acknowledge upon a specified 
form that the sale was unsolicited, and that a signed copy of each such 
form be preserved by the dealer for a specified period. 

(4) Any transaction between the issuer or other person on whose behalf 
the offering is made and an underwriter, or among underwriters. 

(5) Any transaction in a bond or other evidence of indebtedness secured by 
a lien or security interest in real or personal property, or by an 
agreement for the sale of real estate or chattels, if the entire security 
interest or agreement, together with all the bonds or other evidences 
of indebtedness secured thereby, is offered and sold as a unit. 

(6) Any transaction by an executor, administrator, sheriff, marshal, re- 
ceiver, trustee in bankruptcy, guardian, or conservator. 

(7) Any transaction executed by a person holding a bona fide security 
interest without any purpose of evading this Chapter. 

(8) Any offer or sale to an entity which has a net worth in excess of one 
million dollars ($1,000,000) as determined by generally accepted 
accounting principles, bank, savings institution, trust company, in- 
surance company, investment company as defined in the Investment 
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Company Act of 1940, pension or profit-sharing trust, or other 
financial institution or institutional buyer, or to a dealer, whether the 
purchaser is acting for itself or in some fiduciary capacity. 

(9) Any transaction pursuant to an offer directed by the offeror to not 
more than 25 persons, other than those persons designated in 
subdivision (8), in this State during any period of 12 consecutive 
months, whether or not the offeror or any of the offerees is then 
present in this State, if the seller reasonably believes that all the 
buyers in this State are purchasing for investment. The Administra- 
tor may by rule or order withdraw, amend, or further condition this 
exemption for any security or security transaction. There is estab- 
lished a fee of one hundred fifty dollars ($150.00) to recover costs for 
any filing required. 

(10) Any offer or sale of a preorganizational certificate or subscription if: 
(i) no commission or other remuneration is paid or given directly or 
indirectly for soliciting any prospective subscriber; (ii) no public 
advertising or solicitation is used in connection with the offer or sale; 
(111) the number of subscribers does not exceed 10 and the number of 
offerees does not exceed 25; and (iv) no payment is made by any 
subscriber. 

(11) Any transaction pursuant to an offer to existing security holders of 
the issuer, including persons who at the time of the transaction are 
holders of convertible securities, nontransferable warrants, or trans- 
ferable warrants exercisable within not more than 90 days of their 
issuance, if (i) no commission or other remuneration (other than a 
standby commission) is paid or given directly or indirectly for solicit- 
ing any security holder in this State, or (ii) the issuer first files a notice 
specifying the terms of the offer and the Administrator does not by 
order disallow the exemption within the next 10 full business days. 

(12) Any offer (but not a sale) of a security for which registration 
statements have been filed under both this Chapter and the Securities 
Act of 1933 if no stop order or refusal order is in effect and no public 
proceeding or examination looking toward such an order is pending 
under either act. 

(13) Any offer or sale by a domestic entity of its own securities if (i) the 
entity was organized for the purpose of promoting community, agri- 
cultural or industrial development of the area in which the principal 
office is located, (ii) the offer or sale has been approved by resolution 
of the county commissioners of the county in which its principal office 
is located, and, if located in a municipality or within two miles of the 
boundaries thereof, by resolution of the governing body of such 
municipality, Gii) no commission or other remuneration is paid or 
given directly or indirectly for soliciting any prospective buyer in this 
State, and (iv) the entity is both organized and operated principally to 
promote some community, industrial, or agricultural development 
that confers a public benefit rather than organized and operated 
principally to generate a pecuniary profit. 

(14) Any offer, sale or issuance of securities pursuant to an employees’ 
stock or equity purchase, option, savings, pension, profit-sharing, or 
other similar benefit plan that is exempt under the provisions of G.S. 
78A-16(11). 

(15) Any offer or sale of limited partnership interests in a partnership 
organized under the North Carolina Uniform Limited Partnership Act 
for the sole purpose of constructing, owning and operating a low and 
moderate income rental housing project located in North Carolina if 
the total amount of the offering and the total number of limited 
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partners, both within and without this State for each such partner- 
ship, does not exceed five hundred thousand dollars ($500,000) and 
100 respectively. This exemption shall be allowed without limitation 
as to (i) the number, either in total or within any time period, of 
separate partnerships which may be formed by the same general 
partner or partners, sponsors or individuals in which partnership 
interests are offered; (ii) the period over which such offerings can be 
made; (iii) the amount of each limited partner’s investment; or (iv) the 
period over which such investment is payable to the partnership. For 
purposes of this subdivision (15), the term “low and moderate rental 
housing project” means: 

a. Any housing project with respect to which a mortgage is insured or 
guaranteed under section 221(d)(3) or 221(d)(4) or 236 of the 
National Housing Act, or any housing project financed or assisted 
by direct loan, mortgage insurance or guaranty, or tax abatement 
under similar provisions of federal, State or local laws, whether 
now existing or hereafter enacted; or 

b. Any housing project, some or all of the units of which are available 
for occupancy by families or individuals eligible to receive subsi- 
dies under section 8 of the United States Housing Act of 1937, as 
amended, or under the provisions of other federal, State or local 
law authorizing similar levels of subsidy for lower income fami- 
lies, whether now existing or hereafter enacted; or 

c. Any housing project with respect to which a loan is made, insured 
or guaranteed under Title V, section 515, of the Housing Act of 
1949, or under similar provisions of other federal, State or local 
laws, whether now existing or hereafter enacted. 

(16) Any offer to purchase or to sell or any sale or issuance of a security, 
other than a security covered under federal law, pursuant to a plan 
approved by the Administrator after a hearing conducted pursuant to 
the provisions of G.S. 78A-30 or any transaction incident to any other 
judicially or governmentally approved reorganization in which a 
security is issued in exchange for one or more outstanding securities, 
claims or property interests, or partly in such exchange and partly 
cash. 

(17) Any transaction that is exempt pursuant to rules established by the 
Administrator creating limited offering transactional exemptions that 
are consistent with the objectives of compatibility with federal limited 
offering exemptions and uniformity among the states. There is estab- 
lished a fee of one hundred fifty dollars ($150.00) to recover costs for 
any filing required by such rules. 

(18) Any transaction incident to a class vote by security holders, pursuant 
to the articles of incorporation or similar organizational document or 
the applicable statute governing the internal affairs of the entity, on a 
merger, conversion, consolidation, share exchange, reclassification of 
securities, or sale of an entity’s assets in consideration of the issuance 
of securities of another entity. 

(19) Any offer or sale of any viatical settlement contract or any fraction- 
alized or pooled interest therein by the issuer in a transaction that 
meets all of the following criteria: 

a. The underlying viatical settlement transaction with the viator was 
not in violation of any applicable state or federal law; and 

b. The offer and sale of such contract or interest therein is conducted 
in accordance with such conditions as the Administrator requires 
by rule or order, including conditions governing advertising, 
suitability standards, financial statements, the investor’s right of 
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rescission, and the disclosure of information to offerees and 

purchasers. 
The Administrator may establish a fee to recover costs for any filing 
required by such rules, not to exceed five hundred dollars ($500.00). 
(1995 <0::190, S247 1927) c149F 8347-1935 cc 901 Sd elo bos ce4coues 
SPl9S9Re 118934967) Gal233 psse2n39 1971 csi 2salbaOvo Cres: 
1977;c. 162; ¢. 610; s..1; 1979,,c..647,'s) 15,1980, cxO24pse2 198) (Rest 
Sess,, 1982), 6.1263, ss. Vue2: 1983)ec: 5099s: 4 2 ce laisse Gee 
1997-419, s. 5; 2001-197, s. 1; 2001-201, ss. 8, 9, 10, 11, 12; 2001-436, 
s. 8; 2002-126, ss. 29A.22, 29A.23; 2004-203, s. 6.) 


Effect of Amendments. — in the introductory paragraph; and made minor 
Session Laws 2004-203, s. 6, effective August punctuation changes throughout the section. 
17, 2004, inserted “G.S.” preceding “78A-49(d)” 


740 


$84-2.1 ATTORNEYS-AT-LAW §84-4 


Chapter 84. 
Attorneys-at-Law. 


Article 1. 


Qualifications of Attorney; Unauthorized 
Practice of Law. 


Article 4. 


North Carolina State Bar. 


Sec. 

84-23. Powers of Council. 

84-37. State Bar may investigate and enjoin 
unauthorized activities. 


Sec. 

84-2.1. “Practice law” defined. 

84-4.1. Limited practice of out-of-state attor- 
neys. 


ARTICLE 1. 
Qualifications of Attorney; Unauthorized Practice of Law. 


§ 84-2.1. “Practice law” defined. 


The phrase “practice law” as used in this Chapter is defined to be performing 
any legal service for any other person, firm or corporation, with or without 
compensation, specifically including the preparation or aiding in the prepara- 
tion of deeds, mortgages, wills, trust instruments, inventories, accounts or 
reports of guardians, trustees, administrators or executors, or preparing or 
aiding in the preparation of any petitions or orders in any probate or court 
proceeding; abstracting or passing upon titles, the preparation and filing of 
petitions for use in any court, including administrative tribunals and other 
judicial or quasi-judicial bodies, or assisting by advice, counsel, or otherwise in 
any legal work; and to advise or give opinion upon the legal rights of any 
person, firm or corporation: Provided, that the above reference to particular 
acts which are specifically included within the definition of the phrase 
“practice law” shall not be construed to limit the foregoing general definition of 
the term, but shall be construed to include the foregoing particular acts, as well 
as all other acts within the general definition. The phrase “practice law” does 
not encompass the writing of memoranda of understanding or other mediation 
summaries by mediators at community mediation centers authorized by G.S. 
7A-38.5 or by mediators of personnel matters for The University of North 
Carolina or a constituent institution. (C.C.P., s. 424; 1870-1, c. 90; 1871-2, c. 
120; 1880, c. 43; 1883, c. 406; Code, ss. 27, 28, 110; Rev., ss. 210, 3641; 1919, c. 
Pontes: 198;,1933; c. 15; 1941, c. 177; 1943, ¢5543;, 1945, c. 468; 1995, c. 
Ase needo0-304,.S, 2: 2004-154, 6.25) 


Effect of Amendments. — Session Laws 
2004-154, s. 2, effective August 2, 2004, added 
“or by mediators of personnel matters for The 


University of North Carolina or a constituent 
institution” at the end of the last sentence. 


§ 84-4. Persons other than members of State Bar prohib- 
ited from practicing law. 


OPINIONS OF ATTORNEY GENERAL 


Federal Preemption of North Carolina’s 
Unauthorized Practice of Law Statute. — 
North Carolina’s unauthorized practice of law 
statutes probably fall under the savings provi- 
sion set forth in 29 U.S.C. § 1144(b)(4) for 


“generally applicable” criminal law and are 
therefore probably not preempted by ERISA, 
due to the fact that violation of those statutes is 
a criminal offense; on the other hand, the 
unauthorized practice of law statutes are pre- 


741 


§84-4.1 2004 INTERIM SUPPLEMENT §84-4.1 


empted by 31 C.F.R. §§ 10.2 and 10.3 to the Revenue Service. See opinion of Attorney Gen- 
extent that those statutes would restrict to eral to Mr. David Johnson, Committee Counsel, 
licensed attorneys the preparation or the aiding The North Carolina State Bar, Authorized 
in the preparation of documents necessary to Practice Committee, Pension Plan Subcommit- 
establish ERISA plans qualified by the Internal _ tee, 2003 N.C.A.G. 4 (6/20/03). 


§ 84-4.1. Limited practice of out-of-state attorneys. 


Any attorney domiciled in another state, and regularly admitted to practice 
in the courts of record of that state and in good standing therein, having been 
retained as attorney for a party to any civil or criminal legal proceeding 
pending in the General Court of Justice of North Carolina, the North Carolina 
Utilities Commission, the North Carolina Industrial Commission, the Office of 
Administrative Hearings of North Carolina, or any administrative agency, 
may, on motion, be admitted to practice in that torum for the sole purpose of 
appearing for a client in the litigation. The motion required under this section 
shall be signed by the attorney and shall contain or be accompanied by: 

(1) The attorney’s full name, post-office address, bar membership number, 
and status as a practicing attorney in another state. 

(2) Astatement, signed by the client, setting forth the client’s address and 
declaring that the client has retained the attorney to represent the 
client in the proceeding. 

(3) Astatement that unless permitted to withdraw sooner by order of the 
court, the attorney will continue to represent the client in the 
proceeding until the final determination thereof, and that with 
reference to all matters incident to the proceeding, the attorney 
agrees to be subject to the orders and amenable to the disciplinary 
action and the civil jurisdiction of the General Court of Justice and the 
North Carolina State Bar in all respects as if the attorney were a 
regularly admitted and licensed member of the Bar of North Carolina 
in good standing. 

(4) Astatement that the state in which the attorney is regularly admitted 
to practice grants like privileges to members of the Bar of North 
Carolina in good standing. 

(5) A statement to the effect that the attorney has associated and is 
personally appearing in the proceeding, with an attorney who is a 
resident of this State and is duly and legally admitted to practice in 
the General Court of Justice of North Carolina, upon whom service 
may be had in all matters connected with the legal proceedings, or any 
disciplinary matter, with the same effect as if personally made on the 
foreign attorney within this State. 

(6) A statement accurately disclosing a record of all that attorney’s 
disciplinary history. Discipline shall include (i) public discipline by 
any court or lawyer regulatory organization, and (ii) revocation of any 
pro hac vice admission. 

(7) Afee in the amount of one hundred dollars ($100.00) for support of the 
General Court of Justice to be remitted to the State Treasurer. 

Compliance with the foregoing requirements does not deprive the court of 
the discretionary power to allow or reject the application. (1967, c. 1199, s. 1; 
1971, c. 550, s. 1; 1975, c. 582, ss. 1, 2; 1977, c. 430; 1985 (Reg. Sess., 1986), c. 
1022, 8, 8; 1991 re, 210,82: 1995, c. 43175. 5. 2008-116, 5. 1 2004-1 867ce4aee 


Effect of Amendments. — ber 1, 2004, and applicable to all motions filed 
Session Laws 2004-186, s. 4.2, effective Octo- on or after that date, added subdivision (7). 
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ARTICLE 4. 


North Carolina State Bar. 


§ 84-23. Powers of Council. 


(a) The Council is vested, as an agency of the State, with the authority to 
regulate the professional conduct of licensed lawyers and State Bar certified 
paralegals. Among other powers, the Council shall administer this Article; take 
actions that are necessary to ensure the competence of lawyers and State Bar 
certified paralegals; formulate and adopt rules of professional ethics and 
conduct; investigate and prosecute matters of professional misconduct; grant 
or deny petitions for reinstatement; resolve questions pertaining to member- 
ship status; arbitrate disputes concerning legal fees; certify legal specialists 
and paralegals and charge fees to applicants and participants necessary to 
administer these certification programs; determine whether a member is 
disabled; and formulate and adopt procedures for accomplishing these pur- 
poses. The Council may do all things necessary in the furtherance of the 
purposes of this Article that are not otherwise prohibited by law. 

(b) The Council or any committee of the Council, including the Client 
Security Fund and the Disciplinary Hearing Commission or any committee of 
the Commission, may subpoena financial records of any licensed lawyers, 
lawyers whose licenses have been suspended, or disbarred lawyers, relating to 
any account into which client or fiduciary funds have been deposited. 

(c) The Council may publish an official journal concerning matters of 
interest to the legal profession. 

(d) The Council may acquire, hold, rent, encumber, alienate, and otherwise 
deal with real or personal property in the same manner as any private person 
or corporation, subject only to the approval of the Governor and the Council of 
State as to the acquisition, rental, encumbering, leasing and sale of real 
property. The Council may utilize the services of the Purchase and Contract 
Division of the Department of Administration to procure personal property, in 
accordance with the provisions of Article 3 of Chapter 143 of the General 
Slolitese Goo, C..2 10,5. 01930, ¢c. 14,6. 1; 1937, c. 51, 5.2: 1975,¢. 582, s. 3: 
Pees. 29.1995. ¢c. 451, s. 16: 2003-116, s, 2: 2004-174; s. 1.) 


Effect of Amendments. — 

Session Laws 2004-174, s. 1, effective Octo- 
ber 1, 2004, in subsection (a), deleted “Subject 
to the superior authority of the General Assem- 
bly to legislate thereon by general law, and 
except as herein otherwise limited,” at the 
beginning of the first sentence, substituted 
“lawyers and State Bar certified paralegals” for 
“attorneys” in the first sentence, inserted “and 
State Bar certified paralegals” following “law- 
yers” in the second sentence, inserted “and 
paralegals and charge fees to applicants and 
participants necessary to administer these cer- 
tification programs” following “specialists” in 
the second sentence, and added the last sen- 
tence; in subsection (b), substituted “of the 


Council” for “thereof,” substituted “of the Com- 
mission” for “thereof,” substituted “may” for 
“shall have the authority to,” substituted “law- 
yers, lawyers” for “attorneys, attorneys,” and 
substituted “lawyers” for “attorneys”; deleted 
“and” following “profession” in subsection (c); in 
subsection (d), added “The Council” at the be- 
ginning of the first sentence, and in the last 
sentence, substituted “may” for “is authorized 
and empowered in its discretion to” and “to 
procure” for “for the procurement of” in the last 
sentence and deleted “and to do all things 
necessary in the furtherance of the purposes of 
this Article as are not prohibited by law” from 
the end. 
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§ 84-24. Admission to practice. 


Legal Periodicals. — the North Carolina Bar Application,” see 81 
For article, “Improving the Fitness Inquiry of N.C.L. Rev. 2179 (2003). 


§ 84-28. Discipline and disbarment. 
CASE NOTES 
Ill. Appeals. 


It. APPEALS. provided no appeal from a final order that did 
ae ’ not impose discipline and in the instant case, 
Jurisdiction Lacking. — Court of Appeals no discipline had been imposed. N.C. State Bar 


Noun (ural ne rab rae teehee 1 to hear y, Rudisill, 159 N.C. App. 704, 583 8.E.2d 413, 
the State Bar of Nort Carolina’s appea oa on93 NC App. LEXIS 1527 (2003). 
grant of summary judgment to an attorney ina 


disciplinary proceeding because G.S. 84-28(h) 
§ 84-34. Membership fees and list of members. 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 


§ 84-37. State Bar may investigate and enjoin unautho- 
rized activities. 


(a) The Council or any committee appointed by it for that purpose may 
inquire into and investigate any charges or complaints of (i) unauthorized or 
unlawful practice of law or (ii) the use of the designations, “North Carolina 
Certified Paralegal,” “North Carolina State Bar Certified Paralegal,” or “Para- 
legal Certified by the North Carolina State Bar Board of Paralegal Certifica- 
tion,” by individuals who have not been certified in accordance with the rules 
adopted by the North Carolina State Bar. The Council may bring or cause to be 
brought and maintained in the name of the North Carolina State Bar an action 
or actions, upon information or upon the complaint of any person or entity 
against any person or entity that engages in rendering any legal service, holds 
himself or herself out as a North Carolina certified paralegal by use of the 
designations set forth in this subsection, or makes it a practice or business to 
render legal services that are unauthorized or prohibited by law. No bond for 
cost shall be required in the proceeding. 

(b) In an action brought under this section, the final judgment if in favor of 
the plaintiff shall perpetually restrain the defendant or defendants from the 
commission or continuance of the unauthorized or unlawful act or acts. A 
temporary injunction to restrain the commission or continuance of the act or 
acts may be granted upon proof or by affidavit, that the defendant or 
defendants have violated any of the laws applicable to unauthorized or 
unlawful practice of law or the unauthorized use of the designations set forth 
in subsection (a) of this section or any other designation implying certification 
by the State Bar. The provisions of law relating generally to injunctions as 
provisional remedies in actions shall apply to a temporary injunction and the 
proceedings for temporary injunctions. 
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(c) The venue for actions brought under this section shall be the superior 
court of any county in which the relevant acts are alleged to have been 
committed or in which there appear reasonable grounds that they will be 
ears in the county where the defendants in the action reside, or in Wake 

ounty. 

(d) The plaintiff in the action shall be entitled to examine the adverse party 
and witnesses before filing complaint and before trial in the same manner as 
provided by law for examining parties. 

(e) This section shall not repeal or limit any remedy now provided in cases 
of unauthorized or unlawful practice of law. Nothing contained in this section 
shall be construed as disabling or abridging the inherent powers of the court in 
these matters. 

(f) The Council or its duly appointed committee may issue advisory opinions 
in response to inquiries from members or the public regarding whether 
contemplated conduct would constitute the unauthorized practice of law. 
(1939, c. 281; 1979, c. 570, s. 9; 1995, c. 431, s. 26; 2004-174, s. 2.) 


Effect of Amendments. — Session Laws ine” for “examination of” and “examining” for 


2004-174, s. 2, effective October 1, 2004, substi- 
tuted “activities” for “practice” in the section 
heading; rewrote subsections (a) and (b); in 
subsection (c), substituted “relevant acts” for 
“acts constituting unauthorized or unlawful 
practice of law” and deleted “or” following “com- 
mitted”; in subsection (d), substituted “exam- 


“the examination of”; in subsection (e), substi- 
tuted “limit” for “curtail,” “law. Nothing” for 
“law, and nothing,” and “in this section” for 
“herein”; substituted “may” for “has the author- 
ity to” in subsection (f); and made minor punc- 
tuation changes. 
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Chapter 85B. 
Auctions and Auctioneers. 


Sec. 
85B-2. Activities governed by Chapter. 


§ 85B-2. Activities governed by Chapter. 


(a) This Chapter shall apply to all auctions held in this State except the 
following: 

(1) Sales at auction conducted by the owner of all of the goods or real 
estate being offered, or an attorney representing the owner, unless the 
owner's regular course of business includes engaging in the sale of 
goods or real estate by means of auction or unless the owner originally 
acquired the goods for the purposes of resale at auction; 

(2) Sales at auction conducted by or under the direction of any public 
authority; 

(3) Sales conducted by a receiver, trustee, guardian, administrator or 
executor or any similarly appointed person under order of any court or 
any person conducting a sale pursuant to an order of a United States 
Bankruptcy Court or the agent or attorney of such person, receiver, 
trustee, guardian, administrator or executor; 

(4) Any sale required by law to be at auction; 

(5) Sale of livestock at a public livestock market authorized and regulated 
by the Commissioner of Agriculture; 

(6) Leaf tobacco sales conducted in accordance with the provisions of 
Chapter 106 of the General Statutes; 

(7) Sale at auction of automobiles conducted under the provisions of G.S. 
20-77, or sale at auction of motor vehicles by a motor vehicle dealer 
licensed under Article 12, Chapter 20 of the General Statutes; 

(8) Sale at auction of a particular breed of livestock conducted by an 
auctioneer who specializes in the sale of that breed when such sale is 
conducted under the auspices of a livestock trade association; pro- 
vided that the sale is regulated by the Packers and Stockyards Act and 
the auctioneer is required to be bonded by the United States Depart- 
ment of Agriculture; 

(9) Sales conducted by and on behalf of any charitable or religious 
organization; 

(9a) Sales conducted by and on behalf of a civic club, not exceeding one 
sale per year; 

(10) Sales conducted by a trustee pursuant to a power of sale contained in 
a deed of trust on real property; 

(11) Sales of collateral, sales conducted to enforce carriers’ or warehouse- 
men’s liens, sales of goods by a presenting bank following dishonor of 
a documentary draft, resales of rightfully rejected goods, resales of 
goods by an aggrieved seller, or other resales conducted pursuant to 
authority in Articles 2, 4, 7, and 9 of Chapter 25 of the General 
Statutes (the Uniform Commercial Code). 

(b) The exceptions provided in subdivisions (2), (4), (9), (9a) and (11) of 
subsection (a) of this section shall not apply to any person or entity engaged in 
the business of organizing, arranging, or conducting auction sales for compen- 
sation. (1973, c. 552, s. 2; 1977, c. 1115; 1983, c. 751, ss. 2, 3; 1991 (Reg. Sess., 
$992) 019,16, 2; 2004-19006.) 
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Effect of Amendments. — Session Laws ing “sales of goods” and “6” preceding “7,” and 
2004-190, s. 5, effective January 1, 2005, in made minor punctuation changes. 
subdivision (a)(11), deleted “bulk sales” preced- 
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Chapter 86A. 


Barbers. 


Sec. Sec. 
86A-4. State Board of Barber Examiners; ap- 86A-20.1. Enjoining illegal practices. 
pointment and qualifications; 86A-22. Licensing and _ regulating barber 


term of office; removal. schools and colleges. 
86A-5. Powers and duties of the Board. 86A-24. Apprenticeship. 
86A-6. Office; saul rea and executive direc- 964.95 Fees collectible by Board. 
tor; funds. 86A-26. Barbering among members of same 


86A-9. Board to conduct examinations not less 
than four times each year. 
86A-17. Renewal or restoration of certificate. 


family. 
86A-27. Civil penalties; disciplinary costs. 


§ 86A-4. State Board of Barber Examiners; appointment 
and qualifications; term of office; removal. 


(a) The State Board of Barber Examiners is established to consist of five 
members appointed by the Governor. Four shall be licensed barbers; the other 
shall be a person who is not licensed under this Chapter and who shall 
represent the interest of the public at large. 

(b) No member appointed to the Board on or after July 1, 1981, shall serve 
more than three complete consecutive three-year terms, except that each 
member shall serve until the member’s successor is appointed and qualifies. 

No person who has been employed by the North Carolina State Board of 
Barber Examiners and has been removed for just cause shall be appointed 
within five years of the removal to serve as a Board member. 

(c) The Governor may remove any member for good cause shown and may 
appoint members to fill unexpired terms. 

(d) (Expires July 1, 2007) Notwithstanding subsections (a) and (b) of this 
section, a licensed barber who holds an officer position on the National 
Association of Barber Boards of America may be appointed by the Governor to 
serve on the Board as the “public at large” member for the three-year term 
beginning July 1, 2004, if the Governor determines that there is not a public 
member willing to serve on the Board for this three-year term. (1929, c. 119, s. 
6; 1979, c 695, s. 1; 1981, cc: 457, s. 2; 1995 (Reg. Sessi, 1996); ch 60a uene: 
2001-486, s. 2.2; 2004-146, s. 1(a).) 


Effect of Amendments. — Session Laws 
2004-146, s. 1.(a), effective July 29, 2004, and 
expiring July 1, 2007, added subsection (d). 


§ 86A-5. Powers and duties of the Board. 


(a) The Board has the following powers and duties: 

(1) To see that inspections of barbershops and schools are conducted to 
determine compliance with sanitary regulations. The Board may 
appoint inspectors as necessary. 

(2) To adopt sanitary regulations concerning barber schools and shops and 
Spiga rules in accordance with the guidelines established in G.S. 

6A-15. 

(3) To review the barber licensing laws of other states and to determine 
which are the substantive equivalent of the laws of North Carolina for 
purposes of G.S. 86A-12. 

(4) To conduct examinations of applicants for certificate of registration as 
registered barber, registered apprentice and barber school instructor. 


748 


$86A-6 BARBERS $86A-9 


(5) To employ and fix the compensation of personnel that the Board deems 
necessary to carry out the provisions of this Chapter. 

(6) To assess civil penalties pursuant to G.S. 86A-27. 

(b) The Board shall adopt regulations: 

(1) Prohibiting the use of commercial chemicals of unknown content by 
persons registered under this Chapter. For purposes of this section, 
“commercial chemicals” are those products sold only through beauty 
and barber supply houses and not available to the general public; 

(2) Instructing persons registered under this Chapter in the proper use 
and application of commercial chemicals where no manufacturer’s 
instructions are included. In the alternative, the Board shall prohibit 
the use of such commercial chemicals by persons registered under this 
Chapter. 

(c) Each Board member shall submit periodic reports to the Board concern- 
ing his activities in carrying out duties as a Board member. (1929, c. 119, ss. 10, 
PO, Ie olcto2, 1995, Ca 9518127194116) a10,6s..0) 121945, c: 8309s. 8; 1947, 
POZA OG PCO 1 SSamuo, De E98 Ecr1S38lesi 3B: 1979, c:695,°s. 1; 198i,¢. 
457, ss. 3, 4; 2004-146, s. 2.) 


Effect of Amendments. — Session Laws tion (a); and added subdivisions (a)(5) and 
2004-146, s. 2, effective July 29, 2004, made _  (a)(6). 
minor punctuation changes throughout subsec- 


§ 86A-6. Office; seal; officers and executive director; funds. 


The Board shall maintain a suitable office in Raleigh, and shall adopt and 
use a common seal for the authentication of its orders and records. The Board 
shall annually elect its own officers, and in addition, may elect or appoint a 
full-time executive director who shall not be a member of the Board, and whose 
salary shall be fixed by the Board. The executive director shall turn over to the 
State Treasurer to be credited to the State Board of Barber Examiners all 
funds collected or received under this Chapter, the funds to be held and 
expended under the supervision of the Director of the Budget, exclusively for 
the enforcement and administration of the provisions of this Chapter. Nothing 
herein shall be construed to authorize any expenditure in excess of the amount 
available from time to time in the hands of the State Treasurer derived from 
fees collected under the provisions of this Chapter and received by the State 
Treasurer pursuant to the provisions of this section. (1929, c. 119, ss. 7, 14; 
somo toes. 4.1941. ¢.375, 5. 441943. ¢, 5a, s. 1? 1945, c. 330,88. 2, 4: 1951, 
Cro ie 41907) 0-515. 68.193: 1965/6513) 1971, e826; ss. 1,2: 1973%c. 1398; 
19 79¥6260575.01; 1981) 'c..884) s:5; 1983, c. 717;'s. 15; 1995-(Reg. Sess., 1996); 
c. 605, s. 3; 2004-146, s. 3.) 


Effect of Amendments. — Session Laws tary” in the section heading and throughout the 
2004-146, s. 3, effective July 29, 2004, substi- section. 
tuted “executive director” for “executive secre- 


§ 86A-9. Board to conduct examinations not less than four 
times each year. 


The Board shall conduct examinations of applicants for certificates of 
registration to practice as registered barbers and registered apprentices, not 
less than four times each year, at such times and places as will prove most 
convenient and as the Board may determine. The Board may adopt rules 
establishing procedures for the administration of examinations. (1929, c. 119, 
s. 10; 1979, c. 695, s. 1; 2004-146, s. 4.) 
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Effect of Amendments. — Session Laws 
2004-146, s. 4, effective July 29, 2004, added 
the last sentence. 


§ 86A-17. Renewal or restoration of certificate. 


(a) Registered barbers who continue in practice shall annually, on or before 
May 31 of each year, renew their certificates of registration and furnish such 
health certificate as the Board may require and pay the required renewal fee. 
Every certificate of registration shall expire on the 31st day of May in each 
year. Any certificate of registration issued under this Chapter is automatically 
suspended by operation of law after failure to renew the certificate of 
registration by the expiration date. 

(b) A registered barber whose certificate of registration has expired may 
have the certificate restored immediately upon paying all lapsed renewal fees 
and the required late fee and furnishing a health certificate if required by the 
Board. Where a registered barber’s certificate of registration has expired for a 
period greater than six months, the Board may impose civil penalties pursuant 
to G.S. 86A-27. Aregistered barber whose certificate has expired for a period of 
five years shall be required to take the clinical examination prescribed by the 
State Board of Barber Examiners and otherwise comply with the provisions of 
this Chapter before engaging in the practice of barbering. No registered barber 
who is reissued a certificate under this subsection shall be required to serve an 
apprenticeship as a prerequisite to reissuance of the certificate. 

(c) All persons serving in the United States armed forces and persons whose 
certificates of registration as a registered barber were in force one year prior to 
entering service may, without taking the required examination, renew their 
certificates within 90 days after receiving an honorable discharge, by paying 
the current annual license fee and furnishing the State Board of Barber 
Examiners with a satisfactory health certificate if required by the Board. 
(1929 cr 9ss) 18;1937 pc. 1383's. 6; 194556, 830}stio; 1978) e605: OTC eae 
s. 1; 1981, c. 457, s. 11; 1995 (Reg. Sess., 1996), c. 605, s. 9; 2004-146, s. 5.) 


Effect of Amendments. — Session Laws sentences by deleting “provided, however”; and 
2004-146, s. 5, effective July 29, 2004, divided inserted the second sentence. 
the former first sentence into the first and third 


§ 86A-20.1. Enjoining illegal practices. 


The Board, the Department of Health and Human Services, or any county or 
district health director may apply to the superior court for an injunction to 
restrain any person from violating the provisions of this Chapter or the Board’s 
rules. Actions under this section shall be brought in the county where the 
defendant resides or maintains his or her principal place of business or where 
the alleged acts occurred. (2004-146, s. 6.) 


Editor’s Note. — Session Laws 2004-146, s. 
12, made this section effective July 29, 2004. 


§ 86A-22. Licensing and regulating barber schools and 
colleges. 


The North Carolina State Board of Barber Examiners may approve barber 
schools or colleges in the State, and may prescribe rules and regulations for 
their operation. The Board shall adopt rules establishing criteria for barber 
schools and colleges to maintain their accreditation. No barber school or college 
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shall be approved by the Board unless the school or college meets all of the 
following requirements: 

(1) Each school shall provide a course of instruction of at least 1528 hours. 

(2) Each school shall employ at least two instructors for the first 40 
enrolled students and employ at least one additional instructor for 
every additional 20 enrolled students. Schools that are organized as 
nonprofits and have obtained a ruling from the Internal Revenue 
Service recognizing their tax-exempt status shall have at least one 
instructor for every 20 enrolled students. No school, whether for profit 
or nonprofit, shall provide practical training and theoretical training 
simultaneously unless at least two instructors are present. 

(3) An application for a student’s permit, on a form prescribed by the 
Board, must be filed with the Board before the student enters school. 
No student may enroll without having obtained a student’s permit. 

(4) Each student enrolled shall be given a complete course of instruction 
on the following subjects: hair cutting; shaving; shampooing, and the 
application of creams and lotions; care and preparation of tools and 
implements; scientific massaging and manipulating the muscles of 
the scalp, face, and neck; sanitation and hygiene; shedding and 
regrowth of hair; elementary chemistry relating to sterilization and 
antiseptics; instruction on common skin and scalp diseases to the 
extent that they may be recognized; pharmacology as it relates to 
preparations commonly used in barbershops; instruction in the use of 
electrical appliances and the effects of the use of these on the human 
skin; structure of the skin and hair; nerve points of the face; the 
application of hair dyes and bleaches; permanent waving; marcelling 
or hair pressing; frosting and streaking; and the statutes and regu- 
lations relating to the practice of barbering in North Carolina. The 
Board shall specify the minimum number of hours of instruction for 
each subject required by this subsection. 

(5) Each school shall file an up-to-date list of its students with the Board 
at least once a month. If a student withdraws or transfers, the school 
shall file a report with the Board stating the courses and hours 
completed by the withdrawing or transferring student. The school 
shall also file with the Board a list of students who have completed the 
amount of work necessary to meet the licensing requirements. 

(6) Each school shall comply with the sanitary requirements of G.S. 
86A-15. 

(7)a. Each school shall provide a guaranty bond unless the school has 
already provided a bond or an alternative to a bond under G.S. 
115D-95. 

The North Carolina State Board of Barber Examiners may 
revoke the approval of a school that fails to maintain a bond or an 
alternative to a bond pursuant to this subdivision or G.S. 115D- 
$15. 

b. When application is made for approval or renewal of approval, the 
applicant shall file a guaranty bond with the clerk of the superior 
court of the county in which the school will be located. The bond 
shall be in favor of the students. The bond shall be executed by 
the applicant as principal and by a bonding company authorized 
to do business in this State. The bond shall be conditioned to 
provide indemnification to any student, or his parent or guardian, 
who has suffered a loss of tuition or any fees by reason of the 
failure of the school to offer or complete student instruction, 
academic services, or other goods and services related to course 
enrollment for any reason, including the suspension, revocation, 


751 


§86A-22 


2004 INTERIM SUPPLEMENT $86A-22 


or nonrenewal of a school’s approval, bankruptcy, foreclosure, or 
the school ceasing to operate. 

The bond shall be in an amount determined by the Board to be 
adequate to provide indemnification to any student, or his parent 
or guardian, under the terms of the bond. The bond amount for a 
school shall be at least equal to the maximum amount of prepaid 
tuition held at any time during the last fiscal year by the school. 
The bond amount shall also be at least ten thousand dollars 
($10,000). 

Each application for approval shall include a letter signed by an 
authorized representative of the school showing in detail the 
calculations made and the method of computing the amount of 
the bond pursuant to this subpart and the rules of the Board. If 
the Board finds that the calculations made and the method of 
computing the amount of the bond are inaccurate or that the 
amount of the bond is otherwise inadequate to provide indemni- 
fication under the terms of the bond, the Board may require the 
applicant to provide an additional bond. 

The bond shall remain in force and effect until cancelled by the 
guarantor. The guarantor may cancel the bond upon 30 days 
notice to the Board. Cancellation of the bond shall not affect any 
liability incurred or accrued prior to the termination of the notice 
period. 


c. An applicant that is unable to secure a bond may seek a waiver of 


the guaranty bond from the Board and approval of one of the 

guaranty bond alternatives set forth in this subpart. With the 

approval of the Board, an applicant may file with the clerk of the 
superior court of the county in which the school will be located, in 
heu of a bond: 

1. An assignment of a savings account in an amount equal to the 
bond required (i) which is in a form acceptable to the Board; 
(ii) which is executed by the applicant; and (ii) which is 
executed by a state or federal savings and loan association, 
state bank, or national bank, that is doing business in North 
Carolina and whose accounts are insured by a federal depos- 
itors corporation; and (iv) for which access to the account in 
favor of the State of North Carolina is subject to the same 
conditions as for a bond in subpart b. above. 

2. A certificate of deposit (i) which is executed by a state or 
federal savings and loan association, state bank, or national 
bank, which is doing business in North Carolina and whose 
accounts are insured by a federal depositors corporation; and 
(ii) which is either payable to the State of North Carolina, 
unrestrictively endorsed to the Board; in the case of a 
negotiable certificate of deposit, is unrestrictively endorsed to 
the Board; or in the case of a nonnegotiable certificate of 
deposit, is assigned to the Board in a form satisfactory to the 
Board; and (i11) for which access to the certificate of deposit in 
favor of the State of North Carolina is subject to the same 
conditions as for a bond in subpart b. above. (1945, c. 830, s. 
87196 lte~ 5p S80 WhO (3, Cy lol Sue (oa OO ONe were oie 
c. 457, s. 12; 1989 (Reg. Sess., 1990), c. 824, s. 3; 1995, c. 397, 
s. 1; 1995 (Reg. Sess., 1996), c. 605, ss. 10, 11; 2004-146, s. 7.) 


Effect of Amendments. — Session Laws the second sentence in the first paragraph, and 
2004-146, s. 7, effective July 29, 2004, inserted rewrote subdivision (2). 
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§ 86A-24. Apprenticeship. 


(a) Before being issued an apprentice license, an applicant must pass an 
examination conducted by the Board to determine his competence, including 
his knowledge of barbering, sanitary rules and regulations, and knowledge of 
diseases of the face, skin and scalp. 

(b) An apprentice license expires on May 31 of each year. Every holder of an 
apprentice license shall annually renew the apprentice license by the expira- 
tion date and pay the required renewal fee. An apprentice license issued under 
this Chapter is automatically suspended by operation of law after failure to 
renew the apprentice license by the expiration date. An apprentice whose 
apprentice license has expired may have the certificate restored immediately 
upon paying all lapsed renewal fees and the required late fee. The certificate 
of registration of an apprentice is valid only so long as the apprentice works 
under the supervision of a registered barber. The registered barber shall 
remain present on the premises of the barbershop at all times while the 
apprentice is working. No apprentice shall operate a barbershop. 

(c) On completion of at least one year’s apprenticeship, evidenced by 
affidavit of the supervising registered licensed barber or barbers, and upon 
meeting the other requirements of G.S. 86A-3, the apprentice shall be issued 
a license as a registered barber, pursuant to G.S. 86A-10. No registered 
apprentice may practice for a period exceeding three years without retaking 
and passing the required examination to receive a certificate as a registered 
apprentice (tu20. Cc. 119, 6s, 4, 0; 104 1o°cma 15, So oy L975, C. Oo, Ss. 1) 2>-1979: 
C. Roe. s. 1; 1981, c. 457, s. 14; 1995 (Reg. Sess., 1996), c. 605, s. 18; 2004-146, 
S30. 


Effect of Amendments. — Session Laws 
2004-146, s. 8, effective July 29, 2004, inserted 
the sixth sentence in subsection (b). 


§ 86A-25. Fees collectible by Board. 


The State Board of Barber Examiners shall charge fees not to exceed the 


following: 

Certificate of registration or renewal as a barber................... $ 50.00 
Certificate of registration or renewal as an apprentice barber... 50.00 
PAGE sO pernilt.0l LEMCWAl saw. ne he cut <baied hs x cued aes seule avevereds 50.00 
Examination to become a registered barber................0..0000008 85.00 
Examination to become a registered apprentice barber............ 85.00 
Late fee for restoration of an expired barber certificate within 

eee CAT ALLET SOX DIL ALONG Sonic hnp a haceeaX® fad Gr veel d< adihenie aden. 35.00 
Late fee for restoration of an expired barber certificate after first 

year after expiration but within five years after expiration 70.00 
Late fee for restoration of an expired apprentice certificate within 

Piney Oat lel eOxPInAGlON oer oie ead ue veep iene epains acceal 35.00 


Late fee for restoration of an expired apprentice certificate after 
first year after expiration but within three years of first 


leet aac rOlPU Me COTEICALE cvelieiiic to) cae ose Lbs ns enske <a energie 45.00 
Late fee for restoration of an expired barbershop certificate...... 45.00 
Examination to become a barber school instructor ................. 165.00 
OU taint fe eve ie ener oe, vain Mente tas athe amen arene gerne « 25.00 
Issuance of any duplicate copy of a license, certificate, or permit 10.00 
perc rescnOOl Derninnor TENE WAl a tetsct ssc reece tose sa ceo seaseeds ees’ 130.00 
Late fee for restoration of an expired barber school certificate... 85.00 
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Barber school instructor certificate or renewal...................665 85.00 
Late fee for restoration of an expired barber school instructor 
certificate within first year after expiration .................... 45.00 


Late fee for restoration of an expired barber school instructor 
certificate after first year after expiration but within three 


Years. dLLeT CX PILATLOD fijecs vps sun aol PAP are eee cae ee aE te 85.00 
Inspection of newly established barbershop.....................0006. 120.00 
Inspection of newly established barber school....................... 220.00 
Issuance of a registered barber or apprentice certificate by 

certification (1.2. J210O i MASI SAR eas EE Ie 120.00 
Barbers 70 years and older certificate or renewal ................ No charge 


Reasonable charges for certified copies of public documents 

Reasonable charges for duplication services and material. 
(1929; c. 119,’s. 14; 1937,-c. 138;.s. 4; 1945, c. 830, ss) 4) 8; 1951 (cr o2teor: 
1957) c)313) 3.3: 1961) e571 ,7s..0,,1905,.C. obo, 1971, CL O26 (sa 2a nome 
1331, s) 3; c. 1398; 1979, c. 695, s-1"1981, c. 753; 1989 (Res. Sess) logic. 
1029, s. 1; 1995 (Reg. Sess., 1996), c. 605, s. 14; 2004-146, s. 11.) 


Effect of Amendments. — Session Laws 
2004-146, s. 11, effective July 29, 2004, in- 
creased the fees, and added the last two lines. 


§ 86A-26. Barbering among members of same family. 


This Chapter shall not prohibit a member of a family from practicing 
barbering on a member of his or her family. For purposes of this section, “a 
member of his or her family” means a spouse, brother, sister, parent, grand- 
parent, child, grandchild, mother-in-law, father-in-law, daughter-in-law, son- 
in-law, stepparent, or stepchild. (1941, c. 375, s. 12; 1979, c. 695, s. 1; 2004-146, 
Sanaa) 


Effect of Amendments. — Session Laws 
2004-146, s. 9, effective July 29, 2004, added 
the second sentence. 


§ 86A-27. Civil penalties; disciplinary costs. 


(a) Authority to Assess Civil Penalties. — The Board may assess a civil 
penalty not in excess of five hundred dollars ($500.00) per offense for the 
violation of any section of this Chapter or the violation of any rules adopted by 
the Board. The clear proceeds of any civil penalty assessed under this section 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
GS, 1156-45 7-2. 

(b) Consideration Factors. — Before imposing and assessing a civil penalty, 
the Board shall consider the following factors: 

(1) The nature, gravity, and persistence of the particular violation. 

(2) The appropriateness of the imposition of a civil penalty when consid- 
ered alone or in combination with other punishment. 

(3) Whether the violation was willful and malicious. 

(4) Any other factors that would tend to mitigate or aggravate the 
violations found to exist. 

(c) Schedule of Civil Penalties. — The Board shall establish a schedule 
ob oon penalties for violations of this Chapter and rules adopted by the 

oard. 


754 


§86A-27 BARBERS §86A-27 


(d) Costs. — The Board may in a disciplinary proceeding charge costs, 
including reasonable attorneys’ fees, to the licensee against whom the proceed- 
ings were brought. (2004-146, s. 10.) 


Editor’s Note. — Session Laws 2004-146, s. 
12, made this section effective July 29, 2004. 


755 


§87-1 2004 INTERIM SUPPLEMENT §$87-18 


Chapter 87. 


Contractors. 


Article 2. Board; examination; posting li- 


Plumbing and Heating Contractors. cense, etc. 


Sec. 
87-21. Definitions; contractors licensed by 


ARTICLE 1. 


General Contractors. 
§ 87-1. “General contractor” defined; exceptions. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. Lingerfelt, 158 N.C. App. 711, 582 S.E.2d 321, 


C, IS 1228 (2 ; 
Cited in Currin & Currin Constr., Inc. v. BB aD PALES 8 (2003) 


§ 87-4. First meeting of Board; officers; secretary-trea- 
surer and assistants. 


CASE NOTES 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S:E.2d 112, 2004 N.C. LEXIS 312 
(2004). 


§ 87-10. Application for license; examination; certificate; 
renewal. 
CASE NOTES 


Unlicensed Party May Not Maintain Ac- did not have a valid general contractor’s license 
tion. — at the time the contract was formed. Currin & 

Construction company was barred from re- Currin Constr., Inc. v. Lingerfelt, 158 N.C. App. 
covering on a contract to build a house on the 711, 582 S.E.2d 321, 2003 N.C. App. LEXIS 
property owners’ property because the company 1228 (2003). 


ARTICLE 2. 
Plumbing and Heating Contractors. 


§ 87-18. Organization meeting; officers; seal; rules; em- 
ployment of personnel; acquire property. 


CASE NOTES 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112, 2004 N.C. LEXIS 312 
(2004). 
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§ 87-21. Definitions; contractors licensed by Board; exam- 
ination; posting license, etc. 


(a) Definitions. — For the purpose of this Article: 

(1) The word “plumbing” is hereby defined to be the system of pipes, 
fixtures, apparatus and appurtenances, installed upon the premises, 
or in a building, to supply water thereto and to convey sewage or other 
waste therefrom. 

(2) The phrase “heating, group number one” shall be deemed and held to 
be the heating system of a building, which requires the use of high or 
low pressure steam, vapor or hot water, including all piping, ducts, 
and mechanical equipment appurtenant thereto, within, adjacent to 
or connected with a building, for comfort heating. 

(3) The phrase “heating, group number two” means an integral system for 
heating or cooling a building consisting of an assemblage of interact- 
ing components producing conditioned air to raise or lower the 
temperature, and having a mechanical refrigeration capacity in 
excess of fifteen tons, and which circulates air. Systems installed in 
single-family residences are included under heating group number 
three, regardless of size. Holders of a heating group number three 
license who have heretofore installed systems classified as heating 
group number two systems may nevertheless service, replace, or 
make alterations to those installed systems until June 30, 2004. 

(4) The phrase “heating, group number three” shall be deemed and held to 
be a direct heating or cooling system of a building that raises or lowers 
the temperature of the space within the building for the purpose of 
comfort in which electric heating elements or products of combustion 
exchange heat either directly with the building supply air or indi- 
rectly through a heat exchanger using an air distribution system of 
ducts and having a mechanical refrigeration capacity of 15 tons or 
less. A heating system requiring air distribution ducts and supplied by 
ground water or utilizing a coil supplied by water from a domestic hot 
water heater not exceeding 150 degrees Fahrenheit requires either 
plumbing or heating group number one license to extend piping from 
valved connections in the domestic hot water system to the heating 
coil and requires either heating group number one or heating group 
number three license for installation of coil, duct work, controls, 
drains and related appurtenances. 

(5) Any person, firm or corporation, who for a valuable consideration, (1) 
installs, alters or restores, or offers to install, alter or restore, either 
plumbing, heating group number one, or heating group number two, 
or heating group number three, or (ii) lays out, fabricates, installs, 
alters or restores, or offers to lay out, fabricate, install, alter or restore 
fire sprinklers, or any combination thereof, as defined in this Article, 
shall be deemed and held to be engaged in the business of plumbing, 
heating, or fire sprinkler contracting; provided, however, that nothing 
herein shall be deemed to restrict the practice of qualified registered 
professional engineers. Any person who installs a plumbing, heating, 
or fire sprinkler system on property which at the time of installation 
was intended for sale or to be used primarily for rental is deemed to 
be engaged in the business of plumbing, heating, or fire sprinkler 
contracting without regard to receipt of consideration, unless ex- 
empted elsewhere in this Article. 

(6) The word “contractor” is hereby defined to be a person, firm or 
corporation engaged in the business of plumbing, heating, or fire 
sprinkler contracting. 
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(7) The word “heating” shall be deemed and held to mean heating group 
number one, heating group number two, heating group number three, 
or any combination thereof. 

(8) Repealed by Session Laws 1997-298, s. 1. 

(9) The word “Board” means the State Board of Examiners of Plumbing, 
Heating, and Fire Sprinkler Contractors. 

(10) The word “experience” means actual and practical work directly 
related to the category of plumbing, heating group number one, 
heating group number two, heating group number three, or fire 
sprinkler contracting, and includes related work for which a license is 
not required. 

(11) The phrase “fire sprinkler” means an automatic or manual sprinkler 
system designed to protect the interior or exterior of a building or 
structure from fire, and where the primary extinguishing agent is 
water. These systems include wet pipe and dry pipe systems, 
preaction systems, water spray systems, foam water sprinkler sys- 
tems, foam water spray systems, nonfreeze systems, and circulating 
closed-loop systems. These systems also include the overhead piping, 
combination standpipes, inside hose connections, thermal systems 
used in connection with the sprinklers, tanks, and pumps connected to 
the sprinklers, and controlling valves and devices for actuating an 
alarm when the system is in operation. This subsection shall not 
apply to owners of property who are building or improving farm 
outbuildings. This subsection shall not include water and standpipe 
systems having no connection with a fire sprinkler system. Nothing 
herein shall prevent licensed plumbing contractors, utility contrac- 
tors, or fire sprinkler contractors from installing underground water 
supplies for fire sprinkler systems. 

(b) Classes of Licenses; Eligibility and Examination of Applicant; Necessity 
for License. — 

(1) In order to protect the public health, comfort and safety, the Board 
shall establish two classes of licenses: Class I covering all plumbing, 
heating, and fire sprinkler systems for all structures, and Class II 
covering plumbing and heating systems in single-family detached 
residential dwellings. 

(2) The Board shall establish and issue a fuel piping license for use by 
persons who do not possess the required Class I or Class II plumbing 
or heating license, but desire to engage in the contracting or installing 
of fuel piping extending from an approved fuel source at or near the 
premises, which piping is used or may be used to supply fuel to any 
systems, equipment, or appliances located inside the premises. 

The Board may also establish additional restricted classifications to 
provide for: (i) the licensing of any person, partnership, firm, or 
corporation desiring to engage in a specific phase of heating, plumb- 
ing, or fire sprinkling contracting; (11) the licensing of any person, 
partnership, firm, or corporation desiring to engage in a specific phase 
of heating, plumbing, or fire sprinkling contracting that is an inciden- 
tal part of their primary business, which is a lawful business other 
than heating, plumbing, or fire sprinkling contracting; or (ii) the 
licensing of persons desiring to engage in contracting and installing 
fuel piping from an approved fuel source on the premises to a point 
inside the residence. 

(3) The Board shall prescribe the standard of competence, experience and 
efficiency to be required of an applicant for license of each class, and 
shall give an examination designed to ascertain the technical and 
practical knowledge of the applicant concerning the analysis of plans 
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and specifications, estimating costs, fundamentals of installation and 
design, codes, fire hazards, and related subjects as these subjects 
pertain to plumbing, heating, or fire sprinkler systems. The examina- 
tion for a fire sprinkler contractor’s license shall include such mate- 
rials as would test the competency of the applicant and which may 
include the minimum requirements of certification for Level III, 
subfield of Automatic Sprinkler System Layout, National Institute for 
Certification of Engineering Technologies (NICET). As a result of the 
examination, the Board shall issue a certificate of license of the 
appropriate class in plumbing, heating, or fire sprinkler contracting, 
and a license shall be obtained, in accordance with the provisions of 
this Article, before any person, firm or corporation shall engage in, or 
offer to engage in, the business of plumbing, heating, or fire sprinkler 
contracting, or any combination thereof. The obtaining of a license, as 
required by this Article, shall not of itself authorize the practice of 
another profession or trade for which a State qualification license is 
required. Prior to taking the examination, the applicant may be 
required by the Board to establish that the applicant is at least 18 
years of age and is of good moral character. The Board may require 
experience as a condition of examination, provided that (i) the 
experience required may not exceed two years, (ii) that up to one-half 
the experience may be in the form of academic or technical courses of 
study, and (111) that registration is not required at the commencement 
of the period of experience. 


(4) Conditions of examination set by the Board shall be uniformly applied 


to each applicant within each license classification. It is the purpose 
and intent of this section that the Board shall provide an examination 
for plumbing, heating group number one, or heating group number 
two, or heating group number three, or each restricted classification, 
and may provide an examination for fire sprinkler contracting or may 
accept a current certification of the National Institute for Certification 
in Engineering Technologies for Fire Protection Engineering Techni- 
cian, Level III, subfield of Automatic Sprinkler System Layout. 


(5) The Board is authorized to issue a certificate of license limited to 


either plumbing or heating group number one, or heating group 
number two, or heating group number three, or fire sprinkler con- 
tracting, or any combination thereof. The Board is also authorized to 
issue a certificate of license limited to one or more restricted classifi- 
cations that are established pursuant to this section. 


(6) Examinations shall be given at least twice each year, and additional 


examinations may be given as the Board deems wise and necessary. 
The Board may offer written examinations or administer examina- 
tions by computer within 30 days after approving an application. 
Upon passing the examination and paying the annual license fee, the 
applicant shall be issued a license. A person who fails to pass any 
examination shall not be reexamined until after 90 days from the date 
the person was last examined. The Board may require applicants who 
fail the examination three times to receive additional education before 
the applicant is allowed to retake the examination. 


(c) To Whom Article Applies. — The provisions of this Article shall apply to 
all persons, firms, or corporations who engage in, or attempt to engage in, the 
business of plumbing, heating, or fire sprinkler contracting, or any combina- 
tion thereof as defined in this Article. The provisions of this Article shall not 
apply to those who make minor repairs or minor replacements to an already 
installed system of plumbing, heating or air conditioning, but shall apply to 
those who make repairs, replacements, or modifications to an already installed 
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fire sprinkler system. Minor repairs or minor replacements within the mean- 
ing of this subsection shall inciude the replacement of parts in an installed 
system which do not require any change in energy source, fuel type, or routing 
or sizing of venting or piping. Parts shall include a compressor, coil, contactor, 
motor, or capacitor. 

(cl) Exemption. — The provisions of this Article shall not apply to a person 
who performs the on-site assembly of a factory designed drain line system for 
a manufactured home, as defined in G.S. 143-143.9(6), if the person (i) is a 
licensed manufactured home retailer, a licensed manufactured home set-up 
contractor, or a full-time employee of either, (ii) obtains an inspection by the 
local inspections department and (iii) performs the assembly according to the 
State Plumbing Code. 

(d) Repealed by Session Laws 1979, c. 834, s. 7. 

(d1) Expired December 31, 1991. 

(e) Posting License; License Number on Contracts, etc. — The current 
license issued in accordance with the provisions of this Article shall be posted 
in the business location of the licensee, and its number shall appear on all 
proposals or contracts and requests for permits issued by municipalities. The 
initial qualified licensee on a license is the permanent possessor of the license 
number under which that license is issued, except that a licensee, or the 
licensee’s legal agent, personal representative, heirs or assigns, may designate 
in writing to the Board a qualified licensee to whom the Board shall assign the 
license number upon the payment of a ten dollar ($10.00) assignment fee. 
Upon such assignment, the qualified licensee becomes the permanent pos- 
sessor of the assigned license number. Notwithstanding the foregoing, the 
license number may be assigned only to a qualified licensee who has been 
employed by the initial licensee’s plumbing and heating company for at least 
10 years or is a lineal relative, sibling, first cousin, nephew, niece, daughter- 
in-law, son-in-law, brother-in-law, or sister-in-law of the initial licensee. Each 
successive licensee to whom a license number is assigned under this subsection 
may assign the license number in the same manner as provided in this 
subsection. 

(f) Repealed by Session Laws 1971, c. 768, s. 4. 

(g) The Board may, in its discretion, grant to plumbing, heating, or fire 
sprinkler contractors licensed by other states license of the same or equivalent 
classification without written examination upon receipt of satisfactory proof 
that the qualifications of such applicants are substantially equivalent to the 
qualifications of holders of similar licenses in North Carolina and upon 
payment of the usual license fee. 

(h) Expired December 31, 1993. ; 

(i) The provisions of this Article shall not apply to a retailer, as defined in 
G.S. 105-164.3(35), who, in the ordinary course of business, enters into a 
transaction with a buyer in which the retailer of a water heater sold for 
installation in a one- or two-family residential dwelling contracts with a 
licensee under this Article to provide the installation services for the water 
heater if the retail sales and installation contract with the buyer is signed by 
the buyer, the retailer, and the licensee and bears the licensee’s license number 
and telephone number. All installation services rendered by the licensee in 
connection with any such contract must be performed in compliance with all 
building code, permit, and inspection requirements. 

(j) The provisions of this Article shall not apply to a person primarily 
engaged in the retail sale of goods and services who contracts for or arranges 
financing for the sale and installation of a single-family residential heating or 
cooling system for which a license to install such system is required under this 
Article, provided all of the following requirements are met: 

(1) No contract or proposal for sale or installation may be presented to or 
signed by the buyer unless either (i) the specifications for and design 
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of the system have been first reviewed and approved by an employee 
of the retail seller who is licensed under this Article or (ii) the 
specifications for and design of the system have been first reviewed 
and approved by the person licensed under this Article who will install 
the system, if the installer is not an employee of the retail seller. This 
subdivision does not prohibit the retailer from providing a written 
estimate to a potential buyer so long as no contract or proposal for 
contract is presented or signed prior to the review and approval 
required by this subsection. 

(2) The person installing the system is licensed under this Article. 

(3) The contract for sale and for installation is signed by the buyer, by an 
authorized representative of the retail seller, and by the licensed 
contractor and contains the contractor’s name, license number, and 
telephone number and the license number of the person approving the 
system design specifications. 

(4) Installation services are performed in compliance with all applicable 
building codes, manufacturer’s installation instructions, and permit 
and inspection requirements. 

(5) The retailer provides, in addition to any other warranties it may offer 
with respect to the system itself, a warranty for a period of at least one 
year for any defects in installation. 

(k) The provisions of subsections (i) and (j) of this section shall not apply to 
a system meeting the definition of subdivision (a)(11) of this section. (1931, c. 
p2n2.0,1959, ¢, 224.:s, 3; 1951, c. 953, ss. 1, 2; 1953, c. 254, s, 2; 1967,.c. 770, 
ss. 1-6; 1971, c. 768, ss. 2-4; 1973, c. 1204; 1979, c. 834, ss. 4-7; 1981, c. 332, s. 
1; 1983, c. 569, ss. 1, 2; 1989, c. 623, s. 1; 1989 (Reg. Sess., 1990), c. 842, s. 3; 
G0 15-6027 1991..¢c, 355, 8. 1: ¢, 507,5s.. 15 c. 761, s. 13; 1993, c. 78, s. 1: 1997-298. 
s. 1; 1997-382, ss. 1, 4; 2001-270, s. 2; 2002-159, s. 36(a); 2003-2, s. 1; 2003-31, 
ss. 1-3.1; 2004-203, s. 69.) 


Effect of Amendments. — Session Laws as amended by Session Laws 2004-203, s. 69, 
2002-159, s. 36(a), as amended by Session Laws _ effective July 1, 2003, added subsection (i). 
2003-2, s. 1, and Session Laws 2003-31, s. 3.1, 


§ 87-22. License fee; expiration and renewal; reinstate- 
ment. 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 


ARTICLE 4. 


Electrical Contractors. 


§ 87-44. Fees; license term. 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 
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§87-105 


ARTICLE 8. 


Underground Damage Prevention. 


§ 87-101. Definitions. 


CASE NOTES 


“Excavation.” — A contractor’s cleaning out 
of an overgrown ditch constituted “excavation” 
on the owner’s property. MCI WorldCom Net- 


work Servs. v. Lee, — F. Supp. 2d —, 2000 US. 


Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 2000). 


§ 87-102. Notice required prior to excavation. 


CASE NOTES 


Liability in Damages is Remedy Under 
the Underground Damage Prevention Act. 
— Liability in damages is a remedy contem- 
plated by the drafters of the Underground 
Damage Prevention Act, G.S. 87-100 et seq., for 


an excavator’s breach of the duty established by 
G.S. 87-102 and G.S. 87-104. MCI WorldCom 
Network Servs. v. Lee, — F. Supp. 2d —, 2000 
U.S. Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 
2000). 


§ 87-104. Requirements of person doing excavation. 


CASE NOTES 


Liability in Damages is Remedy Under 
the Underground Damage Prevention Act. 
— Liability in damages is a remedy contem- 
plated by the drafters of the Underground 
Damage Prevention Act, G.S. 87-100 et seq., for 


an excavator’s breach of the duty established by 
G.S. 87-102 and G.S. 87-104. MCI WorldCom 
Network Servs. v. Lee, — F. Supp. 2d —, 2000 
U.S. Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 
2000). 


§ 87-105. Requirements of the person financially respon- 
sible for the excavation. 


CASE NOTES 


Owner’s Responsibility to Notify Con- 
struction Contractor. — In contractor’s in- 
demnity or contribution action against property 
owner for failing to notify the contractor of 
utilities in the area, which action arose out of 
contractor’s liability to a phone company for 
severing an underground phone cable, it was 
irrelevant that the cable was on property adja- 
cent to the owner’s property; the Underground 
Damage Prevention Act, G.S. 87-105, required 
the property owner to notify the contractor of 
all utilities “in the area.” MCI WorldCom Net- 
work Servs. v. Lee, — F. Supp. 2d —, 2000 U.S. 
Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 2000). 


Status of Independent Contractor. — In 
contractor’s indemnity or contribution action 
against property owner for failing to notify the 
contractor of utilities in the area, which action 
arose out of contractor’s liability to a phone 
company for severing an underground phone 
cable, the contractor’s status as an independent 
contractor was irrelevant because the property 
owner owed a direct duty to the contractor, who 
in turn owed a direct duty to the phone com- 
pany. MCI WorldCom Network Servs. v. Lee, — 
F. Supp. 2d —, 2000 U.S. Dist. LEXIS 22619 
(E.D.N.C. Oct. 31, 2000). 
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§ 87-107. Duties of the utility owners. 
CASE NOTES 


Cited in MCI WorldCom Network Servs. v. 
Lee, — F. Supp. 2d —, 2000 U.S. Dist. LEXIS 
22619 (E.D.N.C. Oct. 31, 2000). 


§ 87-108. Absence of utility location. 
CASE NOTES 


Liability in Damages is Remedy Under an excavator’s breach of the duty established by 
the Underground Damage Prevention Act. G.S. 87-102 and G.S. 87-104. MCI WorldCom 
— Liability in damages is a remedy contem- Network Servs. v. Lee, — F. Supp. 2d —, 2000 
plated by the drafters of the Underground U.S. Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 
Damage Prevention Act, G.S. 87-100 et seq., for 2000). 
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Chapter 88B. 
Cosmetic Art. 

Sec. Sec. 

88B-21. Renewals; expired licenses; inactive 88B-29. Civil penalties. 


status. 


§ 88B-6. Board office, employees, funds, budget require- 
ments. 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160°N (Co App. 253, 585/55, E.20d,418-2003 NC. 
App. LEXIS 1794 (2003). 


§ 885-21. Renewals; expired licenses; inactive status. 


(a) Each license to operate a cosmetic art shop shall be renewed on or before 
the first day of February of each year. As provided in G.S. 88B-20, a late fee 
shall be charged for licenses renewed after February 1. Any license not 
renewed by March 1 of each year shall expire. A cosmetic art shop whose 
license has been expired for one year or less shall have the license reinstated 
immediately upon payment of the reinstatement fee, the late fee, and all 
unpaid license fees. The licensee shall submit to the Board, as a part of the 
renewal process, a list of all licensed cosmetologists who practice cosmetic art 
in the shop and shall identify each as an employee or a booth renter. 

(b) Cosmetologist licenses shall be renewed on or before October 1 every 
three years beginning October 1, 1998. A late fee shall be charged for renewals 
after that date. Any license not renewed shall expire on October 1 of the year 
that renewal is required. The Board may develop and implement a plan for 
staggered license renewal and may prorate license fees to implement such a 
plan. 

(c) Apprentice, esthetician, and manicurist licenses shall be renewed annu- 
ally on or before October 1 of each year. A late fee shall be charged for the 
renewal of licenses after that date. Any license not renewed shall expire on 
October 1 of that year. 

(d) Teacher licenses shall be renewed every two years on or before October 
1. A late fee shall be charged for the renewal of licenses after that date. Any 
license not renewed shall expire on October 1 of that year. 

(e) Prior to renewal of a license, a teacher, cosmetologist, esthetician, or 
manicurist shall annually complete eight hours of Board-approved continuing 
education for each year of the licensing cycle. A cosmetologist may complete up 
to 24 hours of required continuing education at any time within the cosmetol- 
ogist’s three-year licensing cycle. Licensees shall submit written documenta- 
tion to the Board showing that they have satisfied the requirements of this 
subsection. A licensee who is in active practice as a cosmetologist, esthetician, 
or manicurist, has practiced for at least 10 consecutive years in that profession 
and is 60 years of age or older does not have to meet the continuing education 
requirements of this subsection. Promotion of products and systems shall be 
allowed at continuing education given in-house or at trade shows. Continuing 
education classes may also be offered in secondary languages as needed. No 
member of the Board may offer continuing education courses as required by 
this section. 
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(f) If an apprentice, cosmetologist, esthetician, manicurist, or teacher fails 
to renew his or her license within five years following the expiration date, the 
licensee shall be required to pass an examination as prescribed by the Board 
before the license will be reinstated. 

(g) Cosmetic art school licenses shall be renewed on or before October 1 of 
each year. A late fee shall be charged for licenses renewed after that date. Any 
license not renewed by November 1 of that year shall expire. A cosmetic art 
school whose license has been expired for one year or less shall have its license 
reinstated upon payment of the reinstatement fee, the late fee, and all unpaid 
license fees. 

(h) Upon request by a licensee for inactive status, the Board may place the 
licensee’s name on the inactive list so long as the licensee is in good standing 
with the Board. An inactive licensee is not required to complete continuing 
education requirements. An inactive licensee shall not practice cosmetic art for 
consideration. However, the inactive licensee may continue to purchase sup- 
plies as accorded an active licensee. When the inactive licensee desires to be 
removed from the inactive list and return to active practice, the inactive 
licensee shall notify the Board of his or her desire to return to active status and 
pay the required fee as determined by the Board. As a condition of returning to 
active status, the Board may require the licensee to complete eight to 24 hours 
of continuing education pursuant to subsection (e) of this section. (1933, c. 179, 
SomlmezomlJod, cello4.s, 4019073orc. 256, Ss, o7c.450; 8. ore) 1481, sand; 2-°1975, 
Cmyoro) (, sel. 1977 ce 155,472: 1981,,c. 615, ss. 1, 2; 1983 (Reg. Sess:, 
1984), c. 990; 1985, c. 125; 1985, c. 559, s. 3; (Reg. Sess., 1986), c. 833; 1987 
(Reg. Sess., 1988), c. 965; 19938, c. 22, s. 2; c. 54, s. 1; 1995 (Reg. Sess., 1996), 
¢, 605, s. 15; 1998-230, s. 2; 2004-142, s. 1.) 


Effect of Amendments. — Session Laws 
2004-142, s. 1, effective October 1, 2004, added 
“inactive status” at the end of the section head- 
ing; in subsection (e), substituted “license, a 
teacher, cosmetologist, esthetician, or manicur- 
ist” for “teacher’s license, the teacher,” deleted 
“a minimum of” preceding “eight hours,” in- 
serted “Board-approved” preceding “continuing 


education,” substituted “for each year of the 
licensing cycle” for “which shall be approved by 
the Board,” inserted the second sentence, sub- 
stituted “Licensees” for “Teachers” at the begin- 
ning of the third sentence, and added the 
fourth, fifth, sixth, and last sentences; and 
added subsection (h). 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 


§ 88B-29. Civil penalties. 


(a) Authority to Assess Civil Penalties. — In addition to taking any of the 
actions permitted under G.S. 88B-24, the Board may assess a civil penalty not 
in excess of one thousand dollars ($1,000) for the violation of any section of this 
Chapter or the violation of any rules adopted by the Board. The clear proceeds 
of any civil penalty assessed under this section shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(b) Consideration Factors. — Before imposing and assessing a civil penalty 
and fixing the amount thereof, the Board shall, as a part of its deliberations, 
take into consideration the following factors: 

(1) The nature, gravity, and persistence of the particular violation. 

(2) The appropriateness of the imposition of a civil penalty when consid- 
ered alone or in combination with other punishment. 

(3) Whether the violation was willful and malicious. 
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(4) Any other factors that would tend to mitigate or aggravate the 
violations found to exist. 

(c) Schedule of Civil Penalties. — The Board shall establish a schedule of 
civil penalties for violations of this Chapter. The schedule shall indicate for 
each type of violation whether the violation can be corrected. Penalties shall be 
assessed for the first, second, and third violations of specified sections of this 
Chapter and for specified rules. 

(d) Costs. — The Board may in a disciplinary proceeding charge costs, 
including reasonable attorneys’ fees, to the licensee against whom the proceed- 
ings were brought. (1998-230, s. 2; 2004-142, s. 2.) 


Effect of Amendments. — Session Laws tion (a), which read: “All civil penalties col- 
2004-142, s. 2, effective July 29, 2004, and lected by the Board shall be remitted to the 
applicable to violations occurring on or after _ school fund of the county in which the violation 
that date, rewrote the last sentence of subsec- _ occurred.” 
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§89C-3 


Chapter 89C. 


Engineering and Land Surveying. 


§ 89C-2. Declarations; prohibitions. 


CASE NOTES 


Trial court erred by relying on G.S. 
89C-2 and G.S. 89C-3 to determine the 
standard of care that a surveying company 
owed to a general contractor when it marked 
the location of columns that were installed to 
support a building; but because the evidence 


§ 89C-3. Definitions. 


introduced by the contractor supported its 
claim that the surveying company was negli- 
gent, the error was harmless. Associated Indus. 
Contrs., Inc. v. Fleming Eng’g, Inc., 162 N.C. 
App. 405, 590 S.E.2d 866, 2004 N.C. App. 
LEXIS 182 (2004). 


CASE NOTES 


Trial court erred by relying on G.S. 
89C-2 and G.S. 89C-3 to determine the 
standard of care that a surveying company 
owed to a general contractor when it marked 
the location of columns that were installed to 
support a building; but because the evidence 


introduced by the contractor supported its 
claim that the surveying company was negli- 
gent, the error was harmless. Associated Indus. 
Contrs., Inc. v. Fleming Eng’g, Inc., 162 N.C. 
App. 405, 590 S.E.2d 866, 2004 N.C. App. 
LEXIS 182 (2004). 
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Chapter 90. 


Medicine and Allied Occupations. 


Article 1. 
Practice of Medicine. 


Sec. 

90-18.2A. Physician assistants receiving, pre- 
scribing, or dispensing prescrip- 
tion drugs without charge or fee. 

90-18.3. Physical examination by nurse practi- 
tioners and physician assistants. 


Article 1B. 


Medical Malpractice Actions. 


90-21.18. Medical directors; liability limita- 
tion. 


Article 1D. 


Peer Review. 


90-21.22A. Medical review and quality assur- 
ance committees. 


Article 4A. 


North Carolina Pharmacy Practice Act. 


90-85.21A. Applicability to out-of-state opera- 
tions. 


Article 5. 


North Carolina Controlled Substances 
Act. 


Sec. 
90-95. Violations; penalties. 


Article 9A. 
Nursing Practice Act. 


90-171.21. Board of Nursing; composition; se- 
lection; vacancies; qualifications; 
term of office; compensation. 


Article 13A. 
Practice of Funeral Service. 


90-210.18. [Repealed.] 
90-210.18A. Board of Funeral Service created; 
qualifications; vacancies; removal. 


Article 13D. 
Preneed Funeral Funds. 


90-210.69. Rulemaking; enforcement of Arti- 
cle; judicial review; determination 
of penalty amount. 


Article 38. 
Respiratory Care Practice Act. 
90-652. Powers and duties of the Board. 


ARTICLE 1. 


Practice of Medicine. 


§ 90-18.2A. Physician assistants receiving, prescribing, or 
dispensing prescription drugs without charge 


or fee. 


The North Carolina Medical Board shall have sole jurisdiction to regulate 
and license physician assistants receiving, prescribing, or dispensing prescrip- 
tion drugs under the supervision of a licensed physician without charge or fee 
to the patient. The provisions of G.S. 90-18.1(c)(1), (c)(2), and G.S. 90-85.21(b), 
shall not apply to the receiving, prescribing, or dispensing of prescription 
drugs without charge or fee to the patient. (2004-124, s. 10.2E(a).) 


Editor’s Note. — Session Laws 2004-124, s. 
10.2E(b), made this section effective July 20, 
2004. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 


ations and Capital Improvements Appropria- 
tions Act of 2004’.” 
Session Laws 2004-124, s. 33.5 is a severabil- 


ity clause. 
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§ 90-18.3. Physical examination by nurse practitioners 
and physician assistants. 


(a) Whenever a statute or State agency rule requires that a physical 
examination shall be conducted by a physician, the examination may be 
conducted and the form signed by a nurse practitioner or a physician’s 
assistant, and a physician need not be present. Nothing in this section shall 
otherwise change the scope of practice of a nurse practitioner or a physician’s 
assistant, as defined by G.S. 90-18.1 and G.S. 90-18.2, respectively. 

(b) This section shall not apply to physical examinations conducted pursu- 
ant to G.S. 1A-1, Rule 35; G.S. 15B-12; G.S. 90-14 unless those statutes or rules 
are amended to make the provisions of this section applicable. (1999-226, s. 1; 


2004-124, s. 18.2(f).) 


Editor’s Note. — Session Laws 2004-124, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2004’.” 

Session Laws 2004-124, s. 33.5 is a severabil- 
ity clause. 


Effect of Amendments. — Session Laws 
2004-124, s. 18.2(f), effective July 1, 2004, de- 
leted “or any rules adopted by the North Caro- 
lina Boxing Commission requiring physical ex- 
aminations” following “G.S. 90-14” in 
subsection (b). 


ARTICLE 1B. 
Medical Malpractice Actions. 


§ 90-21.11. Definitions. 


CASE NOTES 


No Nexus Between Surgery and Injury. 
— Patient who claimed he was injured by 
negligent failure to provide sufficient padding 
during his four hours of surgery failed to pro- 
duce relevant expert testimony as to causation 
and res ipsa loquitur did not apply, so adverse 
judgment was entered. Wright v. United States, 
280 F. Supp. 2d 472, 2003 U.S. Dist. LEXIS 


15325 (M.D.N.C. 2003). 

Cited in Coffman v. Roberson, 153 N.C. App. 
618, 571 S.E.2d 255, 2002 N.C. App. LEXIS 
1255 (2002), cert. denied, 356 N.C. 668, 577 
S.E.2d 111 (2003); Frazier v. Angel Med. Ctr., 
308 F. Supp. 2d 671, 2004 U.S. Dist. LEXIS 
4289 (W.D.N.C. 2004). 


§ 90-21.12. Standard of health care. 


CASE NOTES 


Testimony as to National Standard. — 

Trial court properly excluded expert testi- 
mony offered by a patient to support a malprac- 
tice claim because the patient’s expert prac- 
ticed orthopedic surgery in Virginia and was 
not familiar with the standard of care imposed 
on orthopedists who practiced in North Caro- 
lina. Smith v. Whitmer, 159 N.C. App. 192, 582 
S.E.2d 669, 2003 N.C. App. LEXIS 1433 (2003). 

Appellate court has rejected any argument 
that testimony regarding a nationwide stan- 
dard of care for healthcare providers is always 
insufficient under G.S. 90-21.12. Cox v. Steffes, 
161 N.C. App. 237, 587 S.E.2d 908, 2003 N.C. 
App. LEXIS 2037 (2003). 


Testimony as to Standard in Similar 
Communities. — 

Trial court erred in granting the healthcare 
providers’ motion for a judgment notwithstand- 
ing the verdict pursuant to G.S. 1A-1, N.C. R. 
Civ. P. 50, as the trial court improperly refused 
to consider the testimony of a patient’s expert 
where: (1) the patient’s expert testified that the 
healthcare providers had failed to meet the 
standard of care in Level 2 hospitals, (2) the 
healthcare providers’ expert testified that the 
standard of care was the same across the na- 
tion, (3) both experts’ testimony regarding 
Level 2 hospitals was sufficient to establish 
that the patient’s expert’s knowledge of prac- 
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tices in Reading, Pennsylvania qualified him to 
testify as to the standard in communities sim- 
ilar to Fayetteville, (4) given the healthcare 
providers’ expert’s testimony, the patient’s ex- 
pert’s testimony, which defense counsel charac- 
terized on cross-examination as testimony re- 
garding the national standard, was sufficient to 
support the jury’s verdict under G.S. 90-21.12. 
Cox v. Steffes, 161 N.C. App. 237, 587 S.E.2d 
908, 2003 N.C. App. LEXIS 2037 (2003). 

As To Application of Res Ipsa Loquitur 
in Medical Malpractice Actions. — Patient 


2004 INTERIM SUPPLEMENT 


§90-21.22A 


who claimed he was injured by negligent fail- 
ure to provide sufficient padding during his 
four hours of surgery failed to produce relevant 
expert testimony as to causation and res ipsa 
loquitur did not apply, so adverse judgment was 
entered. Wright v. United States, 280 F. Supp. 
2d 472, 2003 U.S. Dist. LEXIS 15325 (M.D.N.C. 
2003). 

Cited in Frazier v. Angel Med. Ctr., 308 F. 
Supp. 2d 671, 2004 U.S. Dist. LEXIS 4289 
(W.D.N.C. 2004). 


§ 90-21.18. Medical directors; liability limitation. 


A medical director of a licensed nursing home shall not be named a 
defendant in an action pursuant to this Article except under any of the 


following circumstances: 


(1) Where allegations involve a patient under the direct care of the 


medical director. 


(2) Where allegations involve willful or intentional misconduct, reckless- 
ness, or gross negligence in connection with the failure to supervise, or 
other acts performed or failed to be performed, by the medical director 
in a supervisory or consulting role. (2004-149, s. 2.9.) 


Editor’s Note. — This section was originally 
enacted as G.S. 90-21.18A. It has been renum- 
bered as this section at the direction of the 
Revisor of Statutes. 


Session Laws 2004-149, s. 4.1, made this 
section effective August 2, 2004, and applicable 
to causes of action arising on or after that date. 


ARTICLE 1D. 


Peer Review. 


§ 90-21.22A. Medical review and quality assurance com- 


mittees. 


(a) As used in this section, the following terms mean: 

(1) “Medical review committee.” — A committee composed of health care 
providers licensed under this Chapter that is formed for the purpose 
of evaluating the quality of, cost of, or necessity for health care 
services, including provider credentialing. “Medical review commit- 
tee” does not mean a medical review committee established under G.S. 


131-95. 


(2) “Quality assurance committee.” — Risk management employees of an 
insurer licensed to write medical professional liability insurance in 
this State, who work in collaboration with health care providers 
licensed under this Chapter, and insured by that insurer, to evaluate 
and improve the quality of health care services. 


(b) A member of a duly appointed medical review or quality assurance 
committee who acts without malice or fraud shall not be subject to liability for 
damages in any civil action on account of any act, statement, or proceeding 
undertaken, made, or performed within the scope of the functions of the 
committee. 

(c) The proceedings of a medical review or quality assurance committee, the 
records and materials it produces, and the materials it considers shall be 
confidential and not considered public records within the meaning of G.S. 
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132-1, 131-309, or 58-2-100; and shall not be subject to discovery or 
introduction into evidence in any civil action against a provider of health care 
services who directly provides services and is licensed under this Chapter, a 
PSO licensed under Article 17 of Chapter 131E of the General Statutes, an 
ambulatory surgical facility licensed under Chapter 131E of the General 
Statutes, or a hospital licensed under Chapter 122C or Chapter 131E of the 
General Statutes or that is owned or operated by the State, which civil action 
results from matters that are the subject of evaluation and review by the 
committee. No person who was in attendance at a meeting of the committee 
shall be required to testify in any civil action as to any evidence or other 
matters produced or presented during the proceedings of the committee or as 
to any findings, recommendations, evaluations, opinions, or other actions of 
the committee or its members. However, information, documents, or records 
otherwise available are not immune from discovery or use in a civil action 
merely because they were presented during proceedings of the committee. 
Documents otherwise available as public records within the meaning of G.S. 
132-1 do not lose their status as public records merely because they were 
presented or considered during proceedings of the committee. A member of the 
committee may testify in a civil action but cannot be asked about the person’s 
testimony before the committee or any opinions formed as a result of the 
committee hearings. 

(d) This section applies to a medical review committee, including a medical 
review committee appointed by one of the entities licensed under Articles 1 
through 67 of Chapter 58 of the General Statutes. 

(e) Subsection (c) of this section does not apply to proceedings initiated 
under G.S. 58-50-61 or G.S. 58-50-62. (1997-519, s. 4.8; 1998-227, s. 3; 
2002-179, s. 18; 2004-149, s. 2.6.) 


Effect of Amendments. — graph, made related changes in subdivision 


Session Laws 2004-149, s. 2.6, effective Au- 
gust 2, 2004, inserted “and quality assurance” 
in the section heading; in subsection (a), added 
subdivision (a)(1) designation, inserted “the fol- 
lowing terms mean” in the introductory para- 


(a)(1), and inserted subdivision (a)(2); inserted 
“or quality assurance” preceding “committee” in 
subsections (b) and (c); in subsection (c), in- 
serted the fourth sentence, and substituted 
“the person’s” for “his or her” in last sentence. 


ARTICLE 2. 


Dentistry. 


§ 90-22. Practice of dentistry regulated in public interest; 
Article liberally construed; Board of Dental 
Examiners; composition; qualifications and 
terms of members; vacancies; nominations and 


elections; 
Board. 


compensation; 


expenditures’ by 


CASE NOTES 


Legislative Intent Regarding Composi- 
tion of Board in Licensing Issues. — In 
determining that an orthodontist’s treatment of 
three patients constituted negligence in the 
practice of dentistry within the meaning of G.S. 
90-41(a)(12), the Board was authorized, under 
Leahy v. North Carolina Bd. of Nursing, 346 


N.C. 775, 488 S.E.2d 245 (1997), to determine 
the appropriate standard of care for the orth- 
odontist’s treatment of his patients without 
expert testimony from an orthodontist because 
(1) like all licensed dentists, orthodontists were 
subject to the regulatory and disciplinary au- 
thority of the Dental Board as it was statutorily 
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composed under G.S. 90-29(a) and G.S. 90- 
41(a); (2) the express exclusion of the two 
members of the Board who were not licensed 
dentists, i.e., the dental hygienist and lay mem- 
bers, from participating in licensing issues un- 
der G.S. 90-22(b) strongly suggested that the 
General Assembly gave due consideration to 
the competence of the Board as composed to 
adjudicate disciplinary matters, and, thus, did 
not see fit to make any special provision for 
disciplinary actions involving orthontists; and 
(3) although Leahy overruled another case to 
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the extent that it implied the standard of care 
in licensing board cases must be established by 
expert testimony, it did not empower a licens- 
ing board to base its findings or conclusions on 
facts outside the record and did not excuse an 
agency from its statutory obligation to find 
substantial evidence under G.S. 150B-51(b)(5), 
and thus, Leahy did not undermine a licensee’s 
right to seek meaningful judicial review of the 
board’s decision. Watkins v. N.C. State Bd. of 
Dental Exam’rs, 358 N.C. 190, 593 S.E.2d 764, 
2004 N.C. LEXIS 207 (2004). 


§ 90-29. Necessity for license; dentistry defined; exemp- 


tions. 


CASE NOTES 


Orthodontist Subject to Disciplinary Au- 
thority. — In determining that an orthodon- 
tist’s treatment of three patients constituted 
negligence in the practice of dentistry within 
the meaning of G.S. 90-41(a)(12), the Board 
was authorized, under Leahy v. North Carolina 
Bd. of Nursing, 346 N.C. 775, 488 S.E.2d 245 
(1997), to determine the appropriate standard 
of care for the orthodontist’s treatment of his 
patients without expert testimony from an 
orthodontist because (1) like all licensed den- 
tists, orthodontists were subject to the regula- 
tory and disciplinary authority of the Dental 
Board as it was statutorily composed under 
G.S. 90-29(a) and G.S. 90-41(a); (2) the express 
exclusion of the two members of the Board who 
were not licensed dentists, i.e., the dental hy- 
gienist and lay members, from participating in 
licensing issues under G.S. 90-22(b) strongly 
suggested that the General Assembly gave due 
consideration to the competence of the Board as 
composed to adjudicate disciplinary matters, 
and, thus, did not see fit to make any special 
provision for disciplinary actions involving 
orthontists; and (3) although Leahy overruled 


§ 90-41. Disciplinary action. 


another case to the extent that it implied the 
standard of care in licensing board cases must 
be established by expert testimony, it did not 
empower a licensing board to base its findings 
or conclusions on facts outside the record and 
did not excuse an agency from its statutory 
obligation to find substantial evidence under 
G.S. 150B-51(b)(5), and thus, Leahy did not 
undermine a licensee’s right to seek meaningful 
judicial review of the board’s decision. Watkins 
v. N.C. State Bd. of Dental Exam’rs, 358 N.C. 
190, 593 S.E.2d 764, 2004 N.C. LEXIS: 207 
(2004). 

Refusal to Treat as Negligent Practice of 
Dentistry. — Board of Dental Examiners was 
authorized to conclude that an orthodontist’s 
refusal to treat a patient due to nonpayment 
was the “practice of dentistry” under G.S. 90- 
29(b) and substantial evidence supported its 
finding that the refusal to treat breached a duty 
to the patient and thus constituted negligence 
in the practice of dentistry under G.S. 90- 
41(a)(12). Watkins v. N.C. State Bd. of Dental 
Exam’rs, 358 N.C. 190, 593 S.E.2d 764, 2004 
N.C. LEXIS 207 (2004). 


CASE NOTES 


Standard of Practice. — 

In determining that an orthodontist’s treat- 
ment of three patients constituted negligence 
in the practice of dentistry within the meaning 
of G.S. 90-41(a)(12), the Board was authorized, 
under Leahy v. North Carolina Bd. of Nursing, 
346 N.C. 775, 488 S.E.2d 245 (1997), to deter- 
mine the appropriate standard of care for the 
orthodontist’s treatment of his patients without 
expert testimony from an orthodontist because 
(1) like all licensed dentists, orthodontists were 
subject to the regulatory and disciplinary au- 


thority of the Dental Board as it was statutorily 
composed under G.S. 90-29(a) and G.S. 90- 
41(a); (2) the express exclusion of the two 
members of the Board who were not licensed 
dentists, i.e., the dental hygienist and lay mem- 
bers, from participating in licensing issues un- 
der G.S. 90-22(b) strongly suggested that the 
General Assembly gave due consideration to 
the competence of the Board as composed to 
adjudicate disciplinary matters, and, thus, did 
not see fit to make any special provision for 
disciplinary actions involving orthontists; and 
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(3) although Leahy overruled another case to 
the extent that it implied the standard of care 
in licensing board cases must be established by 
expert testimony, it did not empower a licens- 
ing board to base its findings or conclusions on 
facts outside the record and did not excuse an 
agency from its statutory obligation to find 
substantial evidence under G.S. 150B-51(b)(5), 
and thus, Leahy did not undermine a licensee’s 
right to seek meaningful judicial review of the 
board’s decision. Watkins v. N.C. State Bd. of 
Dental Exam’rs, 358 N.C. 190, 593 S.E.2d 764, 
2004 N.C. LEXIS 207 (2004). 

Refusal to Treat as Negligent Practice of 
Dentistry. — Board of Dental Examiners was 
authorized to conclude that an orthodontist’s 
refusal to treat a patient due to nonpayment 
was the “practice of dentistry” under G.S. 90- 
29(b) and substantial evidence supported its 
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in the practice of dentistry under G.S. 90- 
41(a)(12). Watkins v. N.C. State Bd. of Dental 
Exam’rs, 358 N.C. 190, 593 S.E.2d 764, 2004 
N.C. LEXIS 207 (2004). 

Untimely Treatment and Tracking of 
Progress as Breach of Standard of Care. — 
Substantial evidence under G.S. 150B-2(8b) 
supported the Board of Dental Examiner’s find- 
ings that (1) an orthodontist’s treatment of a 
patient was untimely and that such untimeli- 
ness was a breach of the requisite standard of 
care for dentists under G.S. 90-41; and (2) the 
orthodontist’s treatment of another patient was 
likewise negligent because the Board could 
reasonably have concluded that the standard of 
care required the use of photographs as a 
means to track the progress of orthodontic case. 
Watkins v. N.C. State Bd. of Dental Exam’rs, 


358 N.C. 190, 593 S.E.2d 764, 2004 N.C. LEXIS 
207 (2004). 


finding that the refusal to treat breached a duty 
to the patient and thus constituted negligence 


ARTICLE 4A. 
North Carolina Pharmacy Practice Act. 


§ 90-85.21A. Applicability to out-of-state operations. 


(a) Any pharmacy operating outside the State which ships, mails, or 
delivers in any manner a dispensed legend drug into this State shall annually 
register with the Board on a form provided by the Board. In order to satisfy the 
registration requirements of this subsection, a pharmacy shall certify that the 
pharmacy employs a pharmacist who is responsible for dispensing, shipping, 
mailing, or delivering dispensed legend drugs into this State or in a state 
approved by the Board and has met requirements for licensure equivalent to 
the requirements for licensure in this State. In order for the pharmacy’s 
certification of the pharmacists to be valid, a pharmacist shall agree in writing, 
on a form approved by the Board, to be subject to the jurisdiction of the Board, 
the provisions of this Article, and the rules adopted by the Board. If the Board 
revokes this certification, the pharmacy shall no longer have authority to 
dispense, ship, mail, or deliver in any manner a dispensed legend drug into 
this State. 

(b) Any pharmacy subject to this section shall at all times maintain a valid 
unexpired license, permit, or registration necessary to conduct such pharmacy 
in compliance with the laws of the state in which such pharmacy is located. No 
pharmacy operating outside the State may ship, mail, or deliver in any manner 
a dispensed legend drug into this State unless such drug is lawfully dispensed 
by a licensed pharmacist in the state where the pharmacy is located. 

(c) The Board shall be entitled to charge and collect not more than two 
hundred fifty dollars ($250.00) for original registration of a pharmacy under 
this section, and for renewal thereof, not more than one hundred twenty-five 
dollars ($125.00). 

(d) The Board may deny a nonresident pharmacy registration upon a 
determination that the pharmacy has a record of being formally disciplined in 
its home state for violations that relate to the compounding or dispensing of 
legend drugs and presents a threat to the public health and safety. 

(e) Except as otherwise provided in this subsection, the Board may adopt 
rules to protect the public health and safety that are necessary to implement 
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this section. Notwithstanding G.S. 90-85.6, the Board shall not adopt rules 
pertaining to the shipment, mailing, or other manner of delivery of dispensed 
legend drugs by pharmacies required to register under this section that are 
more restrictive than federal statutes or regulations governing the delivery of 
prescription medications by mail or common carrier. A pharmacy required to 
register under this section shall comply with rules adopted pursuant to this 
section. 

(f) The Board may deny, revoke, or suspend a nonresident pharmacy 
registration for failure to comply with any requirement of this section. (1993, 


c. 455, s. 1; 1998-212, s. 12.3B(b); 2004-199, s. 25.) 


Effect of Amendments. — Session Laws 
2004-199, s. 25, effective August 17, 2004, 


added the present last three sentences in sub- 
section (a). 


§ 90-85.38. Disciplinary authority. 


CASE NOTES 


Discretion of Board. — Appellate court 
found that the superior court, which initially 
reviewed a decision of the Board of Pharmacy 
reprimanding a permitee pharmacy chain for 
negligent acts of its licensed pharmacists, had 
not erred in finding no arbitrary or capricious 
action by the Board in choosing a sanction; case 


law already made it clear that the chain could 
be vicariously responsible for the pharmacists’ 
actions, and so any sanction listed as applicable 
to a pharmacist could also be applied against 
the chain. CVS Pharm., Inc. v. N.C. Bd. of 
Pharm., 162 N.C. App. 495, 591 S.E.2d 567, 
2004 N.C. App. LEXIS 176 (2004). 


ARTICLE 5. 


North Carolina Controlled Substances Act. 


§ 90-90. Schedule II controlled substances. 


CASE NOTES 


Applied in State v. Jones, 161 N.C. App. 60, 
588 S.E.2d 5, 2003 N.C. App. LEXIS 1984 
(2003), cert. granted, 357 N.C. 660, 589 S.E.2d 
882 (2003). 


§ 90-95. Violations; penalties. 


Cited in State v. Jones, 161 N.C. App. 60, 588 
S.E.2d 5, 2003 N.C. App. LEXIS 1984 (2003), 
cert. granted, 357 N.C. 660, 589 S.E.2d 882 
(2003). 


(a) Except as authorized by this Article, it is unlawful for any person: 
(1) To manufacture, sell or deliver, or possess with intent to manufacture, 
sell or deliver, a controlled substance; 
(2) To create, sell or deliver, or possess with intent to sell or deliver, a 
counterfeit controlled substance; 
(3) To possess a controlled substance. 


(b) Except as provided in subsections 


(h) and (i) of this section, any person 


who violates G.S. 90-95(a)(1) with respect to: 

(1) Acontrolled substance classified in Schedule I or II shall be punished 
as a Class H felon, except as follows: (i) the sale of a controlled 
substance classified in Schedule I or II shall be punished as a Class G 
felony, and (ii) the manufacture of methamphetamine shall be pun- 
ished as provided by subdivision (la) of this subsection. 
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(la) The manufacture of methamphetamine shall be punished as a Class 
C felony unless the offense was one of the following: packaging or 
repackaging methamphetamine, or labeling or relabeling the meth- 
amphetamine container. The offense of packaging or repackaging 
methamphetamine, or labeling or relabeling the methamphetamine 

container shall be punished as a Class H felony. 

(2) Acontrolled substance classified in Schedule I, IV, V, or VI shall be 
punished as a Class I felon, except that the sale of a controlled 
substance classified in Schedule If, IV, V, or VI shall be punished as 
a Class H felon. The transfer of less than 5 grams of marijuana for no 
remuneration shall not constitute a delivery in violation of G.S. 
90-95(a)(1). 

, Ne Any person who violates G.S. 90-95(a)(2) shall be punished as a Class I 
elon. 

(d) Except as provided in subsections (h) and (i) of this section, any person 
who violates G.S. 90-95(a)(3) with respect to: 

(1) Acontrolled substance classified in Schedule I shall be punished as a 
Class I felon; 

(2) A controlled substance classified in Schedule II, III, or IV shall be 
guilty of a Class 1 misdemeanor. If the controlled substance exceeds 
four tablets, capsules, or other dosage units or equivalent quantity of 
hydromorphone or if the quantity of the controlled substance, or 
combination of the controlled substances, exceeds one hundred tab- 
lets, capsules or other dosage units, or equivalent quantity, the 
violation shall be punishable as a Class I felony. If the controlled 
substance is methamphetamine, amphetamine, phencyclidine, or co- 
caine and any salt, isomer, salts of isomers, compound, derivative, or 
preparation thereof, or coca leaves and any salt, isomer, salts of 
isomers, compound, derivative, or preparation of coca leaves, or any 
salt, isomer, salts of isomers, compound, derivative or preparation 
thereof which is chemically equivalent or identical with any of these 
substances (except decocanized coca leaves or any extraction of coca 
leaves which does not contain cocaine or ecgonine), the violation shall 
be punishable as a Class I felony. 

(3) A controlled substance classified in Schedule V shall be guilty of a 
Class 2 misdemeanor; 

(4) A controlled substance classified in Schedule VI shall be guilty of a 
Class 3 misdemeanor, but any sentence of imprisonment imposed 
must be suspended and the judge may not require at the time of 
sentencing that the defendant serve a period of imprisonment as a 
special condition of probation. If the quantity of the controlled 
substance exceeds one-half of an ounce (avoirdupois) of marijuana or 
one-twentieth of an ounce (avoirdupois) of the extracted resin of 
marijuana, commonly known as hashish, the violation shall be pun- 
ishable as a Class 1 misdemeanor. If the quantity of the controlled 
substance exceeds one and one-half ounces (avoirdupois) of marijuana 
or three-twentieths of an ounce (avoirdupois) of the extracted resin of 
marijuana, commonly known as hashish, or if the controlled sub- 
stance consists of any quantity of synthetic tetrahydrocannabinols or 
tetrahydrocannabinols isolated from the resin of marijuana, the 
violation shall be punishable as a Class I felony. 

(d1)(1) Except as authorized by this Article, it is unlawful for any person to: 
a. Possess an immediate precursor chemical with intent to manufac- 
ture a controlled substance; or 
b. Possess or distribute an immediate precursor chemical knowing, or 
having reasonable cause to believe, that the immediate precursor 
chemical will be used to manufacture a controlled substance. 
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Any person who violates this subsection shall be punished as a Class H felon, 
unless the immediate precursor is one that can be used to manufacture 
methamphetamine. 
(2) Except as authorized by this Article, it is unlawful for any person to: 
a. Possess an immediate precursor chemical with intent to manufac- 
ture methamphetamine; or 
b. Possess or distribute an immediate precursor chemical knowing, or 
having reasonable cause to believe, that the immediate precursor 
chemical will be used to manufacture methamphetamine. 

Any person who violates this subdivision shall be punished as a Class F 
felon. 

(d2) The immediate precursor chemicals to which subsection (d1) and (dla) 
of this section applies are those immediate precursor chemicals designated by 
the Commission pursuant to its authority under G.S. 90-88, and the following 
(until otherwise specified by the Commission): 

(1) Acetic anhydride. 

(2) Acetone. 

(3) Anhydrous ammonia. 

(4) Anthranilic acid. 

(5) Benzyl chloride. 

(6) Benzyl cyanide. 

(7) 2-Butanone (Methyl Ethyl Ketone). 
(8) Chloroephedrine. 

(9) Chloropseudoephedrine. 
(10) D-lysergic acid. 

(11) Ephedrine. 

(12) Ergonovine maleate. 
(13) Ergotamine tartrate. 
(14) Ethyl ether. 

(15) Ethyl Malonate. 

(16) Ethylamine. 

(17) Gamma-butyrolactone. 
(18) Hydrochloric Acid. 

(19) Iodine. 

(20) Isosafrole. 

(21) Lithium. 

(22) Malonic acid. 

(23) Methylamine. 

(24) Methyl Isobutyl Ketone. 
(25) N-acetylanthranilic acid. 
(26) N-ethylephedrine. 

(27) N-ethylepseudoephedrine. 
(28) N-methylephedrine. 
(29) N-methylpseudoephedrine. 
(30) Norpseudoephedrine. 
(31) Phenyl-2-propane. 

(32) Phenylacetic acid. 

(33) Phenylpropanolamine. 
(34) Piperidine. 

(35) Piperonal. 

(36) Propionic anhydride. 
(37) Pseudoephedrine. 

(38) Pyrrolidine. 

(39) Red phosphorous. 

(40) Safrole. 

(41) Sodium. 
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(42) Sulfuric Acid. 

(43) Tetrachloroethylene. 

(44) Thionylchloride. 

(45) Toluene. 

(e) The prescribed punishment and degree of any offense under this Article 
shall be subject to the following conditions, but the punishment for an offense 
may be increased only by the maximum authorized under any one of the 
applicable conditions: 

(1), (2) Repealed by Session Laws 1979, c. 760, s. 5. 

(3) If any person commits a Class 1 misdemeanor under this Article and 
if he has previously been convicted for one or more offenses under any 
law of North Carolina or any law of the United States or any other 
state, which offenses are punishable under any provision of this 
Article, he shall be punished as a Class I felon. The prior conviction 
used to raise the current offense to a Class I felony shall not be used 
to calculate the prior record level. 

(4) Ifany person commits a Class 2 misdemeanor, and if he has previously 
been convicted for one or more offenses under any law of North 
Carolina or any law of the United States or any other state, which 
offenses are punishable under any provision of this Article, he shall be 
guilty of a Class 1 misdemeanor. The prior conviction used to raise the 
current offense to a Class 1 misdemeanor shall not be used to 
calculate the prior conviction level. 

(5) Any person 18 years of age or over who violates G.S. 90-95(a)(1) by 
selling or delivering a controlled substance to a person under 16 years 
of age but more than 13 years of age or a pregnant female shall be 
punished as a Class D felon. Any person 18 years of age or over who 
violates G.S. 90-95(a)(1) by selling or delivering a controlled substance 
to a person who is 18 years of age or younger shall be punished as a 
Class C felon. Mistake of age is not a defense to a prosecution under 
this section. It shall not be a defense that the defendant did not know 
that the recipient was pregnant. 

(6) For the purpose of increasing punishment under G.S. 90-95(e)(3) and 
(e)(4), previous convictions for offenses shall be counted by the 
number of separate trials at which final convictions were obtained and 
not by the number of charges at a single trial. 

(7) If any person commits an offense under this Article for which the 
prescribed punishment requires that any sentence of imprisonment 
be suspended, and if he has previously been convicted for one or more 
offenses under any law of North Carolina or any law of the United 
States or any other state, which offenses are punishable under any 
provision of this Article, he shall be guilty of a Class 2 misdemeanor. 

(8) Any person 21 years of age or older who commits an offense under G.S. 
90-95(a)(1) on property used for a child care center, or for an 
elementary or secondary school or within 300 feet of the boundary of 
real property used for a child care center, or for an elementary or 
secondary school shall be punished as a Class E felon. For purposes of 
this subdivision, the transfer of less than five grams of marijuana for 
no remuneration shall not constitute a delivery in violation of G.S. 
90-95(a)(1). For purposes of this subdivision, a child care center is as 
defined in G.S. 110-86(3)a., and that is licensed by the Secretary of the 
Department of Health and Human Services. 

(9) Any person who violates G.S. 90-95(a)(3) on the premises of a penal 
institution or local confinement facility shall be guilty of a Class H 
felony. 

(10) Any person 21 years of age or older who commits an offense under 
G.S. 90-95(a)(1) on property that is a playground in a public park or 
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within 300 feet of the boundary of real property that is a playground 
in a public park shall be punished as a Class E felon. For purposes of 
this subdivision, the transfer of less than five grams of marijuana for 
no remuneration shall not constitute a delivery in violation of G.S. 
90-95(a)(1). For purposes of this subdivision the term “playground” 
means any outdoor facility Gncluding any parking lot appurtenant 
thereto) intended for recreation open to the public, and with any 
portion thereof containing three or more separate apparatuses in- 
tended for the recreation of children including, but not limited to, 
sliding boards, swingsets, and teeterboards. 

(f) Any person convicted of an offense or offenses under this Article who is 
sentenced to an active term of imprisonment that is less than the maximum 
active term that could have been imposed may, in addition, be sentenced to a 
term of special probation. Except as indicated in this subsection, the admin- 
istration of special probation shall be the same as probation. The conditions of 
special probation shall be fixed in the same manner as probation, and the 
conditions may include requirements for rehabilitation treatment. Special 
probation shall follow the active sentence. No term of special probation shall 
exceed five years. Special probation may be revoked in the same manner as 
probation; upon revocation, the original term of imprisonment may be in- 
creased by no more than the difference between the active term of imprison- 
ment actually served and the maximum active term that could have been 
imposed at trial for the offense or offenses for which the person was convicted, 
and the resulting term of imprisonment need not be diminished by the time 
spent on special probation. 

(g) Whenever matter is submitted to the North Carolina State Bureau of 
Investigation Laboratory, the Charlotte, North Carolina, Police Department 
Laboratory or to the Toxicology Laboratory, Reynolds Health Center, Winston- 
Salem for chemical analysis to determine if the matter is or contains a 
controlled substance, the report of that analysis certified to upon a form 
approved by the Attorney General by the person performing the analysis shall 
be admissible without further authentication in all proceedings in the district 
court and superior court divisions of the General Court of Justice as evidence 
of the identity, nature, and quantity of the matter analyzed. Provided, 
however, that a report is admissible in a criminal proceeding in the superior 
court division or in an adjudicatory hearing in juvenile court in the district 
court division only if: 

(1) The State notifies the defendant at least 15 days before trial of its 
intention to introduce the report into evidence under this subsection 
and provides a copy of the report to the defendant, and 

(2) The defendant fails to notify the State at least five days before trial 
that the defendant objects to the introduction of the report into 
evidence. 

Nothing in this subsection precludes the right of any party to call any 
witness or to introduce any evidence supporting or contradicting the evidence 
contained in the report. 

(g1) Procedure for establishing chain of custody without calling unnecessary 
witnesses. — 

(1) For the purpose of establishing the chain of physical custody or control 
of evidence consisting of or containing a substance tested or analyzed 
to determine whether it is a controlled substance, a statement signed 
by each successive person in the chain of custody that the person 
delivered it to the other person indicated on or about the date stated 
is prima facie evidence that the person had custody and made the 
delivery as stated, without the necessity of a personal appearance in 
court by the person signing the statement. 
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(2) The statement shall contain a sufficient description of the material or 
its container so as to distinguish it as the particular item in question 
and shall state that the material was delivered in essentially the same 
condition as received. The statement may be placed on the same 
document as the report provided for in subsection (g) of this section. 

(3) The provisions of this subsection may be utilized by the State only if: 
a. The State notifies the defendant at least 15 days before trial of its 

intention to introduce the statement into evidence under this 
subsection and provides the defendant with a copy of the state- 
ment, and 

b. The defendant fails to notify the State at least five days before trial 
that the defendant objects to the introduction of the statement 
into evidence. 

(4) Nothing in this subsection precludes the right of any party to call any 
witness or to introduce any evidence supporting or contradicting the 
evidence contained in the statement. 

(h) Notwithstanding any other provision of law, the following provisions 
apply except as otherwise provided in this Article. 

(1) Any person who sells, manufactures, delivers, transports, or possesses 
in excess of 10 pounds (avoirdupois) of marijuana shall be guilty of a 
felony which felony shall be known as “trafficking in marijuana” and 
if the quantity of such substance involved: 

a. Is in excess of 10 pounds, but less than 50 pounds, such person 
shall be punished as a Class H felon and shall be sentenced to a 
minimum term of 25 months and a maximum term of 30 months 
in the State’s prison and shall be fined not less than five thousand 
dollars ($5,000); 

b. Is 50 pounds or more, but less than 2,000 pounds, such person shall 
be punished as a Class G felon and shall be sentenced to a 
minimum term of 35 months and a maximum term of 42 months 
in the State’s prison and shall be fined not less than twenty-five 
thousand dollars ($25,000); 

c. Is 2,000 pounds or more, but less than 10,000 pounds, such person 
shall be punished as a Class F felon and shall be sentenced to a 
minimum term of 70 months and a maximum term of 84 months 
in the State’s prison and shall be fined not less than fifty 
thousand dollars ($50,000); 

d. Is 10,000 pounds or more, such person shall be punished as a Class 
D felon and shall be sentenced to a minimum term of 175 months 
and a maximum term of 219 months in the State’s prison and 
shall be fined not less than two hundred thousand dollars 
($200,000). 

(2) Any person who sells, manufactures, delivers, transports, or possesses 
1,000 tablets, capsules or other dosage units, or the equivalent 
quantity, or more of methaqualone, or any mixture containing such 
substance, shall be guilty of a felony which felony shall be known as 
“trafficking in methaqualone” and if the quantity of such substance or 
mixture involved: 

a. Is 1,000 or more dosage units, or equivalent quantity, but less than 
5,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than twenty-five thou- 
sand dollars ($25,000); 

b. Is 5,000 or more dosage units, or equivalent quantity, but less than 
10,000 dosage units, or equivalent quantity, such person shall be 
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punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

c. Is 10,000 or more dosage units, or equivalent quantity, such person 
shall be punished as a Class D felon and shall be sentenced to a 
minimum term of 175 months and a maximum term of 219 
months in the State’s prison and shall be fined not less than two 
hundred thousand dollars ($200,000). 

(3) Any person who sells, manufactures, delivers, transports, or possesses 
28 grams or more of cocaine and any salt, isomer, salts of isomers, 
compound, derivative, or preparation thereof, or any coca leaves and 
any salt, isomer, salts of isomers, compound, derivative, or prepara- 
tion of coca leaves, and any salt, isomer, salts of isomers, compound, 
derivative or preparation thereof which is chemically equivalent or 
identical with any of these substances (except decocainized coca 
leaves or any extraction of coca leaves which does not contain cocaine) 
or any mixture containing such substances, shall be guilty of a felony, 
which felony shall be known as “trafficking in cocaine” and if the 
quantity of such substance or mixture involved: 

a. Is 28 grams or more, but less than 200 grams, such person shall be 
punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 200 grams or more, but less than 400 grams, such person shall 
be punished as a Class F felon and shall be sentenced to a 
minimum term of 70 months and a maximum term of 84 months 
in the State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 400 grams or more, such person shall be punished as a Class D 
felon and shall be sentenced to a minimum term of 175 months 
and a maximum term of 219 months in the State’s prison and 
shall be fined at least two hundred fifty thousand dollars 
($250,000). 

(3a) Repealed by Session Laws 1999-370, s. 1, effective December 1, 1999. 

(3b) Any person who sells, manufactures, delivers, transports, or pos- 
sesses 28 grams or more of methamphetamine or amphetamine shall 
be guilty of a felony which felony shall be known as “trafficking in 
methamphetamine or amphetamine” and if the quantity of such 
substance or mixture involved: 

a. Is 28 grams or more, but less than 200 grams, such person shall be 
punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 200 grams or more, but less than 400 grams, such person shall 
be punished as a Class E felon and shall be sentenced to a 
minimum term of 90 months and a maximum term of 117 months 
in the State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 400 grams or more, such person shall be punished as a Class C 
felon and shall be sentenced to a minimum term of 225 months 
and a maximum term of 279 months in the State’s prison and 
shall be fined at least two hundred fifty thousand dollars 
($250,000). 
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(4) Any person who sells, manufactures, delivers, transports, or possesses 
four grams or more of opium or opiate, or any salt, compound, 
derivative, or preparation of opium or opiate (except apomorphine, 
nalbuphine, analoxone and naltrexone and their respective salts), 
including heroin, or any mixture containing such substance, shall be 
guilty of a felony which felony shall be known as “trafficking in opium 
or heroin” and if the quantity of such controlled substance or mixture 
involved: 

a. Is four grams or more, but less than 14 grams, such person shall be 
punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 14 grams or more, but less than 28 grams, such person shall be 
punished as a Class E felon and shall be sentenced to a minimum 
term of 90 months and a maximum term of 117 months in the 
State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 28 grams or more, such person shall be punished as a Class C 
felon and shall be sentenced to a minimum term of 225 months 
and a maximum term of 279 months in the State’s prison and 
shall be fined not less than five hundred thousand dollars 
($500,000). 

(4a) Any person who sells, manufactures, delivers, transports, or pos- 
sesses 100 tablets, capsules, or other dosage units, or the equivalent 
quantity, or more, of Lysergic Acid Diethylamide, or any mixture 
containing such substance, shall be guilty of a felony, which felony 
shall be known as “trafficking in Lysergic Acid Diethylamide’”. If the 
quantity of such substance or mixture involved: 

a. Is 100 or more dosage units, or equivalent quantity, but less than 
500 dosage units, or equivalent quantity, such person shall be 
punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than twenty-five thou- 
sand dollars ($25,000); 

b. Is 500 or more dosage units, or equivalent quantity, but less than 
1,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

c. Is 1,000 or more dosage units, or equivalent quantity, such person 
shall be punished as a Class D felon and shall be sentenced to a 
minimum term of 175 months and a maximum term of 219 
months in the State’s prison and shall be fined not less than two 
hundred thousand dollars ($200,000). 

(4b) Any person who sells, manufactures, delivers, transports, or pos- 
sesses 100 or more tablets, capsules, or other dosage units, or 28 
grams or more of 3,4-methylenedioxyamphetamine (MDA), including 
its salts, isomers, and salts of isomers, or 3,4-methylenedioxy- 
methamphetamine (MDMA), including its salts, isomers, and salts of 
isomers, or any mixture containing such substances, shall be guilty of 
a felony, which felony shall be known as “trafficking in MDA/MDMA.” 
If the quantity of the substance or mixture involved: 

a. Is 100 or more tablets, capsules, or other dosage units, but less 
than 500 tablets, capsules, or other dosage units, or 28 grams or 
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more, but less than 200 grams, the person shall be punished as a 
Class G felon and shall be sentenced to a minimum term of 35 
months and a maximum term of 42 months in the State’s prison 
and shall be fined not less than twenty-five thousand dollars 
($25,000); 

b. Is 500 or more tablets, capsules, or other dosage units, but less 
than 1,000 tablets, capsules, or other dosage units, or 200 grams 
or more, but less than 400 grams, the person shall be punished as 
a Class F felon and shall be sentenced to a minimum term of 70 
months and a maximum term of 84 months in the State’s prison 
and shall be fined not less than fifty thousand dollars ($50,000); 

c. Is 1,000 or more tablets, capsules, or other dosage units, or 400 
grams or more, the person shall be punished as a Class D felon 
and shall be sentenced to a minimum term of 175 months and a 
maximum term of 219 months in the State’s prison and shall be 
fined not less than two hundred fifty thousand dollars ($250,000). 

(5) Except as provided in this subdivision, a person being sentenced under 
this subsection may not receive a suspended sentence or be placed on 

probation. The sentencing judge may reduce the fine, or impose a 

prison term less than the applicable minimum prison term provided 

by this subsection, or suspend the prison term imposed and place a 

person on probation when such person has, to the best of his 

knowledge, provided substantial assistance in the identification, 
arrest, or conviction of any accomplices, accessories, co-conspirators, 
or principals if the sentencing judge enters in the record a finding that 
the person to be sentenced has rendered such substantial assistance. 

(6) Sentences imposed pursuant to this subsection shall run consecutively 
with and shall commence at the expiration of any sentence being 
served by the person sentenced hereunder. 

Gi) The penalties provided in subsection (h) of this section shall also apply to 
any person who is convicted of conspiracy to commit any of the offenses 
described in subsection (h) of this section. (1971, c. 919, s. 1; 1973, c. 654, s. 1; 
e 1078, c) 1358, 5) 1051975; c 3607 sh2 197 7c BO2%ss) 122319079 Cc 1O0memn: 
1979, 2nd Sess., c. 1251, ss. 4-7; 1983, c. 18; c. 294, s. 6; c. 414; 1985, c. 569, s. 
Iyen675, ss. 1; 27 198%, €2 90sec. 105,88. 475, 640 ss 192-*C 783. ee 4 aloao 
ce. 641; c. 672; c. 690; c. 770, s. 68; 1989 (Reg. Sess., 1990); ¢/1024)6. 17: ¢, 1039, 
s.'0; Cc. 1081) s.2; 1991, ¢. 484s) 1591993) c! 538°s730°C! 539Fe 1358 Peleean 
Ex. Sess., c. 11, s. 1; c. 14, ss. 46, 47; c. 24, s. 14(b); 1996, 2nd Ex. Sess., c. 18, 
s. 20.138(c); 1997-304, ss. 1, 2; 1997-443, s. 19.25(b), Ga), Gi); 1998-212 "s. 
17.16(e); 1999-165, s. 4; 1999-370, s. 1; 2000-140; s. 92.2(d); 2001-307,'s. 1: 
2001-332, s. 1; 2004-178, ss. 3, 4, 5, 6.) 


Editor’s Note. — Session Laws 2004-178, s. 
10, provides: “Sections 1 through 6 of this act 
and Section 8 of this act become effective De- 
cember 1, 2004, and apply to offenses commit- 
ted on or after that date. Prosecutions for 
offenses occurring before the effective date of 
this act are not abated or affected by this act, 
and the statutes that would be applicable but 
for this act remain applicable to those prosecu- 
tions. Section 7 of this act becomes effective 
January 1, 2005. The remainder of this act is 
effective when it becomes law, at which time 
the Commission for Health Services may adopt 
rules under Section 7 of this act.” 

G.S. 90-95(d1)(2) was recodified as G.S. 90- 
95(d1)(1)b. at the direction of the Revisor of 


Statutes. G.S. 90-95(d1la) was recodified as G.S. 
90-95(d1)(2) at the direction of the Revisor of 
Statutes. 

Effect of Amendments. — Session Laws 
2004-178, ss. 3, 4, 5, and 6, effective December 
1, 2004, and applicable to offenses committed 
on or after that date, in subdivision (b)(1), 
substituted “as follows: (i)” for “that,” substi- 
tuted “felony,” for “felon;” and added “and (ii) 
the manufacture of methamphetamine shall be 
punished as provided by subdivision (1a) of this 
subsection” at the end of the sentence; inserted 
subdivision (b)(1a); added “unless the immedi- 
ate precursor is one that can be used to manu- 
facture methamphetamine” at the end of the 
paragraph following subdivision (d1)(1)b.; in- 
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serted subdivision (d1)(2); and rewrote subsec- 
tion (d2). 
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CASE NOTES 


I. General Consideration. 
III. Sale or Delivery. 
IV. Possession. 
A. In General. 


B. Possession with Intent to Sell or Deliver. 


V. Trafficking. 
VI. Evidentiary Chain of Custody. 


I. GENERAL CONSIDERATION. 


Misdemeanors Punishable as Felonies 
Could Not Be Basis for Habitual Felony 
Changes. — Where defendant’s prior convic- 
tions for possession of cocaine were defined by 
G.S. 90-95(d)(2) as misdemeanors punishable 
as felonies, they could not support the charges 
of possession of a firearm by a felon and being a 
habitual felon under G.S. 14-415.1 and G:S. 
14-7.1. State v. Sneed, 161 N.C. App. 331, 588 
S.E.2d 74, 2003 N.C. App. LEXIS 2050 (2003). 

Cited in State v. Oaks, — N.C. App. —, 594 
S.E.2d 788, 2004 N.C. App. LEXIS 578 (2004). 


Ill. SALE OR DELIVERY. 


Sufficient Evidence to Show Sale or De- 
livery. — Defendant’s motion to dismiss a 
charge of possession of marijuana with intent 
to sell and deliver, in violation of G.S. 90-95(a), 
was properly dismissed because the State met 
its burden of proving that defendant possessed 
marijuana and that he intended to sell or 
deliver it where: (1) the marijuana, along with 
surveillance equipment and other drug para- 
phernalia, was found in a common area of a 
house that was listed on defendant’s driver’s 
license and car registration as his home ad- 
dress; (2) defendant received mail at the ad- 
dress; (3) although the evidence tended to show 
that defendant shared the house with at least 
one other individual, considering the totality of 
the circumstances, a reasonable inference could 
be drawn that defendant had the power to 
control the use and disposition of the substance 
since it was located in a common area of his 
residence; (4) police found 414.5 grams of mar- 
iyuana; and, (5) police found surveillance equip- 
ment, guns, and a bag with what appeared to be 
a cutting agent for cocaine, items that are 
normally used by those who deal in illicit drugs. 
State v. Baldwin, 161 N.C. App. 382, 588 S.E.2d 
497, 2003 N.C. App. LEXIS 2203 (2008). 


IV. POSSESSION. 
A. In General. 


Evidence Sufficient. — 
Trial court did not err in denying defendant’s 


motion to dismiss the possession charge be- 
cause a juror could reasonably have inferred 
that defendant had the power and intent to 
control the cocaine found next to the driver’s 
seat in the vehicle and therefore, constructively 
possessed the cocaine. The arresting officer 
observed defendant in the vehicle seemingly 
nervous and evasive, and when stopped, defen- 
dant ultimately fled. State v. Lane, — N.C. App. 
—, 594 S.E.2d 107, 2004 N.C. App. LEXIS 420 
(2004). 

Possession of Cocaine Could Not Be 
Considered a Felony to Support a Habit- 
ual Felon Indictment. — Habitual felon in- 
dictment was facially invalid as it was based on 
defendant’s previous conviction for possession 
of cocaine; the plain language of G.S. 90- 
95(d)(2) stated that possession of cocaine was a 
misdemeanor, punishable as a felony and 
therefore, it could not be considered a felony to 
support a habitual felon indictment. State v. 
Jones, 161 N.C. App. 60, 588 S.E.2d 5, 2003 
N.C. App. LEXIS 1984 (2003), cert. granted, 
357 N.C. 660, 589 S.E.2d 882 (2003). 


B. Possession with Intent to Sell or 
Deliver. 


Evidence Sufficient to Establish Intent. 
Defendant intended to sell or deliver cocaine, 
where the amount of cocaine found on defen- 
dant exceeded the amount a typical user would 
possess for personal use, the cocaine was pack- 
aged separately, testimony indicated that drug 
dealers often kept cocaine in individual pack- 
ages so it was readily available for sale, and 
finally, the drugs were found in close proximity 
to money seized from defendant. State v. Davis, 
160 N.C. App. 693, 586 S.E.2d 804, 2003 N.C. 
App. LEXIS 1909 (2003). 

Jury Instructions. — Where a police officer 
had probable cause to stop defendant’s vehicle 
and defendant was predisposed to commit the 
crime, the trial court properly denied defen- 
dant’s motions to suppress and for a jury in- 
struction on entrapment. State v. Reynolds, 161 
N.C. App. 144, 587 S.E.2d 456, 2003 N.C. App. 
LEXIS 1998 (2003). 
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V. TRAFFICKING. 


Trafficking by Possession Can Be Shown 
Through Constructive Possession. — Traf- 
ficking in cocaine by possession and trafficking 
in cocaine by transportation, in violation of G.S. 
90-95(h)(3), require the State to prove that the 
substance was knowingly possessed and trans- 
ported, but the possession can be actual or 
constructive; when a defendant does not have 
actual possession, but has the power and intent 
to control the use or disposition of the sub- 
stance, he is said to have constructive posses- 
sion. State v. Baldwin, 161 N.C. App. 382, 588 
S.E.2d 497, 2003 N.C. App. LEXIS 2203 (2008). 

When Weight Element Critical in Traf- 
ficking Charge. — 

Evidence was sufficient to support convic- 
tions for trafficking in marijuana by possession 
and trafficking in marijuana by manufacture 
where marijuana seized from defendant had 
been weighed three different times, and, al- 
though each result was different, all three 
times showed that the weight of the marijuana 
exceeded 10 pounds; since the weight of the 
marijuana was not an element of the lesser 
included offense of manufacture of marijuana, 
it was unnecessary to include any reference to 
weight in the applicable jury instruction. State 
v. Lemonds, 160 N.C. App. 172, 584 S.E.2d 841, 
2003 N.C. App. LEXIS 1762 (2003). 

Where indictments stated that defen- 
dant possessed “10 pounds or more but 
less than 50 pounds” of marijuana, the 
over-inclusive drafting of the indictments did 
not invalidate them as “more than 10 pounds” 
was the same as “in excess of 10 pounds.” State 
v. Trejo, — N.C. App. —, 594 S.E.2d 125, 2004 
N.C. App. LEXIS 417 (2004). 

Jury Instructions. — Defendant was enti- 
tled to a new trial after being convicted of 
trafficking in cocaine by possession and of pos- 
session with intent to manufacture, sell, or 
deliver cocaine because the trial court erred in 
refusing to instruct the jury on entrapment; 
based on defendant’s version of events, it was 
possible that defendant was tricked by law 
enforcement into buying a larger amount of 
cocaine than defendant had intended, entitling 
defendant to the instruction where defendant, 
who allegedly a user but not a dealer, intended 
to commit only simple possession. State v. Fos- 
ter, 162 N.C. App. 665, 592 S.E.2d 259, 2004 
N.C. App. LEXIS 255 (2004), cert. granted, 358 
N.C. 378, 597 S.E.2d 768 (2004). 

Jury Instruction Insufficient to Allow 
Jury Unanimity. — While the evidence pre- 
sented by the State tended to show that the 
marijuana weighed 18 pounds, defendant testi- 
fied that the weight of the box was about six or 
seven pounds, thus, the evidence could support 
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an inference that defendant possessed and/or 
transported exactly 10 pounds of marijuana, 
which did not qualify as trafficking in mari- 
juana under G.S. 90-95(h)(1)(a). Considering 
the evidence and erroneous jury instructions 
that the jury should find defendant guilty if it 
found that he possessed “10 pounds or more but 
less than 50 pounds” of marijuana, the appel- 
late court could not conclude that the jury 
unanimously convicted defendant under the 
conduct proscribed in G.S. 90-95(h)(1)(a). State 
v. Trejo, — N.C. App. —, 594 S.E.2d 125, 2004 
N.C. App. LEXIS 417 (2004). 

Evidence held sufficient, etc. 

Defendant’s conviction of trafficking in meth- 
amphetamine by possession and by transporta- 
tion, G.S. 90-95(h)(3b), was supported by suffi- 
cient evidence; the State was not required to 
prove that the defendant had knowledge of the 
weight or amount of methamphetamine which 
defendant possessed, and the State presented 
ample evidence that defendant knew that a 
package he received in the mail contained 
methamphetamine. State v. Shelman, 159 N.C. 
App. 300, 584 S.E.2d 88, 2003 N.C. App. LEXIS 
1533 (2003), cert. denied, 357 N.C. 581, 589 
S.E.2d 363 (2003). 

Defendant’s motion to dismiss charges of 
trafficking in cocaine by possession and traf- 
ficking in cocaine by transportation, in viola- 
tion of G.S. 90-95(h)(3) was properly dismissed 
because there was sufficient evidence from 
which a jury could reasonably infer that defen- 
dant knowingly possessed cocaine where, al- 
though a package containing cocaine was ad- 
dressed to someone else: (1) defendant 
identified himself as the addressee and signed 
for the package using the name of the ad- 
dressee; (2) defendant exercised control over 
the package by taking it inside, placing it in one 
vehicle, and then moving it to another vehicle; 
and (3) surveillance equipment, guns, and plas- 
tic bags containing traces of cocaine were found 
in the residence. State v. Baldwin, 161 N.C. 
App. 382, 588 S.E.2d 497, 2003 N.C. App. 
LEXIS 2203 (2003). 

Indictment Failed to State Essential El- 
ement Alleging Conspiracy to Traffic in 
Cocaine. — An indictment charging defendant 
with committing conspiracy to traffic in cocaine 
which did not allege that he engaged in a 
conspiracy to facilitate the transfer of 28 grams 
or more of cocaine was not sufficient. State v. 
Outlaw, 159 N.C. App. 423, 583 S.E.2d 625, 
2003 N.C. App. LEXIS 1510 (2003), cert. de- 
nied, 357 N.C. 510, 588 S.E.2d 380 (2003). 

Elements. — To convict an individual of 
drug trafficking pursuant to G.S. 90-95, the 
State is not required to prove that a defendant 
had knowledge of the weight or amount of 
methamphetamine which he knowingly pos- 
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sessed or transported. Instead, the statute re- 
quires only that the defendant knowingly pos- 
sess or transport the controlled substances. If 
the amount exceeds 28 grams, then a conviction 
for trafficking may be obtained. State v. 
Shelman, 159 N.C. App. 300, 584 S.E.2d 88, 
2003 N.C. App. LEXIS 1533 (2003), cert. de- 
nied, 357 N.C. 581, 589 S.E.2d 363 (2003). 
Sentence Imposed Was Not Severe or 
Disproportionate. — Defendant’s sentence 
for a conviction of trafficking in methamphet- 
amine by possession and by transportation was 
proper; defendant received the minimum sen- 
tence permitted by G.S. 90-95(h)(3b)(c), and the 
trial court did not err by sentencing defendant 
to a greater sentence than that received by a 
co-defendant pursuant to a plea bargain. State 
v. Shelman, 159 N.C. App. 300, 584 S.E.2d 88, 
2003 N.C. App. LEXIS 1533 (2003), cert. de- 
nied, 357 N.C. 581, 589 S.E.2d 363 (2003). 
Entrapment as a Matter of Law Not 
Found. — Defendant was not entrapped into 
trafficking in cocaine as a matter of law as he 
had a predisposition and opportunity to commit 
the offense where: (1) defendant initially gave a 
known drug dealer his pager number in case he 
needed defendant to do some work; (2) on one 
occasion defendant refused to deliver a package 
for the dealer because he did not want to be 
involved in drug-related activities; (3) yet, 
when defendant returned the dealer’s pager 
later, the two men once again discussed defen- 
dant delivering a package to make money, and 
defendant spoke with another known drug 
dealer and agreed to make a delivery and pick 
up money from the first dealer, in exchange for 
$50; and (4) defendant’s testimony at trial 
clearly indicated that he knew that the powder 
he was delivering to the first dealer was an 
illegal substance. State v. Collins, 160 N.C. 


MEDICINE, ALLIED OCCUPATIONS 


§90-95.2 


App. 310, 585 S.E.2d 481, 2003 N.C. App. 
LEXIS 1795 (2003), aff'd, 358 N.C. 135, 591 
S.E.2d 518 (2004). 

Defendant’s motion to dismiss a charge 
of trafficking in cocaine by possession and 
of possession with intent to manufacture, 
sell, or deliver cocaine was properly de- 
nied; defendant’s lack of knowledge of the 
weight of the cocaine was irrelevant because he 
knew that he possessed cocaine. State v. Foster, 
162 N.C. App. 665, 592 S.E.2d 259, 2004 N.C. 
App. LEXIS 255 (2004), cert. granted, 358 N.C. 
378, 597 S.E.2d 768 (2004). 


VI. EVIDENTIARY CHAIN OF CUSTODY. 


Lab Report Admissible. — A trial court did 
not commit plain error in admitting a State 
Bureau of Investigation laboratory report of the 
nature, quality, and amount of cocaine seized 
under G.S. 90-95(g), even though the record 
was unclear as to whether the State notified 
defendant, as required by G.S. 90-95(g), of its 
intent to admit the report, because defendant 
had stipulated during the trial that the pack- 
age contained cocaine. State v. Baldwin, 161 
N.C. App. 382, 588 S.E.2d 497, 2003 N.C. App. 
LEXIS 2203 (2003). 

History of Package Prior to Interception 
by Postal Authorities. — In defendant’s pros- 
ecution for trafficking in methamphetamine by 
possession and by transportation pursuant to 
G.S. 90-95(h)(3b)(c), the State present adequate 
evidence of authenticity and chain of custody, 
as the State not was required to present evi- 
dence establishing the history of the drugs and 
of the package before a postal inspector inter- 
cepted the package. State v. Shelman, 159 N.C. 
App. 300, 584 S.E.2d 88, 2003 N.C. App. LEXIS 
1533 (2003), cert. denied, 357 N.C. 581, 589 
S.E.2d 363 (2003). 


§ 90-95.2. Cooperation between law-enforcement agen- 


cies. 


CASE NOTES 


Seizure by Drug Enforcement Officer 
Not Improper. — It was not improper for 
state law enforcement officials to allow a fed- 
eral Drug Enforcement Agency officer to seize 
money taken from defendant; the State’s fail- 
ure to present the actual money seized from 


defendant at trial did not prejudice defendant 
because the jury was able to consider substitute 
evidence. State v. Davis, 160 N.C. App. 693, 586 
S.E.2d 804, 2003 N.C. App. LEXIS 1909 (2003). 

Cited in State v. Hill, 153 N.C. App. 716, 570 
S.E.2d 768, 2002 N.C. App. LEXIS 1265 (2002). 
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§ 90-95.3. Restitution to law-enforcement agencies for un- 
dercover purchases; restitution for drug anal- 
yses; restitution for seizure and cleanup of 
clandestine laboratories. 


CASE NOTES 


Restitution of Amount Paid by State 
Agent for Drug Purchase. — 

Restitution to law enforcement agencies for 
undercover purchases under G.S. 90-95.3 and 
G.S. 15A-1343(d) was proper, and non-payment 


of a fine would not increase the sentence under 
G.S. 15A-1351(a). State v. Reynolds, 161 N.C. 
App. 144, 587 S.E.2d 456, 2003 N.C. App. 
LEXIS 1998 (2003). 


§ 90-95.4. Employing or intentionally using minor to com- 
mit a drug law violation. 


CASE NOTES 


Acquittal Not a Bar To Use of Sentencing 
Aggravator. — In a case alleging that defen- 
dant had used a 13 year old boy to sell drugs, a 
jury’s acquittal of charges of contributing to the 
delinquency of a minor, G.S. 14-316.1, and 
employing and using a minor to commit a 
controlled substance offense, G.S. 90-95.4, did 
not mean that the jury found there was insuf- 
ficient evidence that the boy was a minor; by 


convicting defendant of conspiracy to sell a 
controlled substance, the jury found that defen- 
dant and the boy were conspirators, and the 
trial court’s consideration as an aggravating 
sentencing factor that defendant involved a 
person under 16 years of age in the commission 
of a crime was proper. State v. Boyd, 162 N.C. 
App. 159, 595 S.E.2d 697, 2004 N.C. App. 
LEXIS 15 (2004). 


§ 90-108. Prohibited acts; penalties. 


CASE NOTES 


Maintaining Dwelling Used for Con- 
trolled Substances. — 

Factors which may be taken into consider- 
ation in determining whether a person keeps or 
maintains a dwelling under G.S. 90-108(a)(7) 
include ownership of the property, occupancy of 
the property, repairs to the property, payment 
of utilities, payment of repairs, and payment of 
rent; since none of the factors is dispositive, the 
determination will depend on the totality of the 
circumstances. State v. Baldwin, 161 N.C. App. 
382, 588 S.E.2d 497, 2003 N.C. App. LEXIS 
2203 (2003). 

Maintaining Dwelling — Evidence Held 
Sufficient. — 

Defendant’s motion to dismiss a charge of 
violating G.S. 90-108(a)(7) by knowingly keep- 
ing or maintaining a dwelling house for the 
purpose of keeping or selling a controlled sub- 
stance, was properly denied because there was 


sufficient evidence showing more than tempo- 
rary occupancy where defendant received mail 
at the address for approximately one year, his 
driver’s license showed the address as his home 
address, and his car was registered at the 
address. State v. Baldwin, 161 N.C. App. 382, 
588 S.E.2d 497, 2003 N.C. App. LEXIS 2203 
(2003). 

Maintaining Vehicle — Evidence Held 
Insufficient. — 

Defendant’s motion to dismiss the charge of 
maintaining a vehicle for the purpose of keep- 
ing or selling controlled substances should have 
been granted because the evidence did not 
indicate possession of cocaine in the vehicle 
that occurred over a duration of time, nor was 
there evidence that defendant had used the 
vehicle on a prior occasion to sell cocaine. State 
v. Lane, — N.C. App. —, 594 S.E.2d 107, 2004 
N.C. App. LEXIS 420 (2004). 
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§ 90-113.5. State Board of Pharmacy, North Carolina De- 
partment of Justice and peace officers to en- 


force Article. 


CASE NOTES 


Seizure by Drug Enforcement Agency 
Officer Not Improper. — It was not improper 
for state law enforcement officials to allow a 
federal Drug Enforcement Agency officer to 
seize money taken from defendant; the State’s 


failure to present the actual money seized from 
defendant at trial did not prejudice defendant 
because the jury was able to consider substitute 
evidence. State v. Davis, 160 N.C. App. 693, 586 
S.E.2d 804, 2003 N.C. App. LEXIS 1909 (2003). 


ARTICLE 5B. 


Drug Paraphernalia. 


§ 90-113.21. General provisions. 


CASE NOTES 


“Drug Paraphernalia” Defined. — Term 
“drug paraphernalia” included in statute mak- 
ing it illegal to possess drug paraphernalia was 
not defined in that statute, and, thus, GS. 
90-113.21 had to be consulted because that 
statutory provision identified items and factors 
to consider when determining whether an item 
amounted to drug paraphernalia. Accordingly, 
defendant had to be apprised of the item that 
the State was claiming was “drug parapherna- 
lia” and since no evidence was presented that 
defendant possessed the item the State defined 


and the State was impermissibly allowed to 
substantially alter the indictment to allege an 
item defined as “drug paraphernalia,” defen- 
dant’s motion to dismiss that part of the indict- 
ment containing the drug paraphernalia charge 
was granted. State v. Moore, 162 N.C. App. 268, 
592 S.E.2d 562, 2004 N.C. App. LEXIS 126 
(2004). 

Cited in State v. Harper, 158 N.C. App. 595, 
582 S.E.2d 62, 2003 N.C. App. LEXIS 1278 
(2003). 


§ 90-113.22. Possession of drug paraphernalia. 


CASE NOTES 


“Drug Paraphernalia” Not Defined. — 
Term “drug paraphernalia” included in statute 
making it illegal to possess drug paraphernalia 
was not defined in that statute, and, thus, G.S. 
90-113.21 had to be consulted because that 
statutory provision identified items and factors 
to consider when determining whether an item 
amounted to drug paraphernalia. Accordingly, 
defendant had to be apprised of the item that 
the State was claiming was “drug parapherna- 
lia” and since no evidence was presented that 


defendant possessed the item the State defined 
and the State was impermissibly allowed to 
substantially alter the indictment to allege an 
item defined as “drug paraphernalia,” defen- 
dant’s motion to dismiss that part of the indict- 
ment containing the drug paraphernalia charge 
was granted. State v. Moore, 162 N.C. App. 268, 
592 S.E.2d 562, 2004 N.C. App. LEXIS 126 
(2004). 

Cited in State v. Oaks, — N.C. App. —, 594 
S.E.2d 788, 2004 N.C. App. LEXIS 578 (2004). 
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ARTICLE 9A. 
Nursing Practice Act. 


§ 90-171.21. Board of Nursing; composition; selection; va- 
cancies; qualifications; term of office; compen- 
sation. 


(a) The Board shall consist of 14 members. Eight members shall be 
registered nurses. Three members shall be licensed practical nurses. Three 
members shall be representatives of the public. 

(b) Selection. — The North Carolina Board of Nursing shall conduct an 
election each year to fill vacancies of nurse members of the Board scheduled to 
occur during the next year. Nominations of candidates for election of registered 
nurse members shall be made by written petition signed by not less than 10 
registered nurses eligible to vote in the election. Nominations of candidates for 
election of licensed practical nurse members shall be made by written petition 
signed by not less than 10 licensed practical nurses eligible to vote in the 
election. Every licensed registered nurse holding an active license shall be 
eligible to vote in the election of registered nurse board members. Every 
licensed practical nurse holding an active license shall be eligible to vote in the 
election of licensed practical nurse board members. The list of nominations 
shall be filed with the Board after January 1 of the year in which the election 
is to be held and no later than midnight of the first day of April of such year. 
Before preparing ballots, the Board shall notify each person who has been duly 
nominated of the person’s nomination and request permission to enter the 
person’s name on the ballot. A member of the Board who is nominated for 
reelection and who does not withdraw the member’s name from the ballot is 
disqualified to participate in conducting the election. Elected members shall 
begin their term of office on January 1 of the year following their election. 

Nominations of persons to serve as public members of the Board may be 
made to the Governor or the General Assembly by any citizen or group within 
the State. The Governor shall appoint one public member to the Board, and the 
General Assembly shall appoint two public members to the Board. Of the 
public members appointed by the General Assembly, one shall be appointed by 
the General Assembly upon the recommendation of the President Pro Tempore 
of the Senate, and one shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives. 

Board members shall be commissioned by the Governor upon their election 
or appointment. 

(c) Vacancies. — All unexpired terms of Board members appointed by the 
General Assembly shall be filled within 45 days after the term is vacated. The 
Governor shall fill all other unexpired terms on the Board within 30 days after 
the term is vacated. For vacancies of registered nurse or licensed practical 
nurse members, the Governor shall appoint the person who received the next 
highest number of votes to those elected members at the most recent election 
for board members. Appointees shall serve the remainder of the unexpired 
term and until their successors have been duly elected or appointed and 
qualified. 

(d) Qualifications. — Of the eight registered nurse members on the Board, 
one shall be a nurse administrator employed by a hospital or a hospital system, 
who shall be accountable for the administration of nursing services and not 
directly involved in patient care; one shall be an individual who meets the 
requirements to practice as a certified registered nurse anesthetist, a certified 
nurse midwife, a clinical nurse specialist, or a nurse practitioner; two shall be 
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staff nurses, defined as individuals who are primarily involved in direct 
patient care regardless of practice setting; one shall be an at-large registered 
nurse who meets the requirements of sub-subdivisions (1) a., al., and b. of this 
subsection, but is not currently an educator in a program leading to licensure 
or any other degree-granting program; and three shall be nurse educators. 
Minimum ongoing employment requirements for every registered nurse and 
licensed practical nurse shall include continuous employment equal to or 
greater than fifty percent (50%) of a full-time position that meets the criteria 
for the specified Board member position. Of the three nurse educators, one 
shall be a practical nurse educator, one shall be an associate degree or diploma 
nurse educator, and one shall be a baccalaureate or higher degree nurse 
educator. All nurse educators shall meet the minimum education requirement 
as established by the Board’s education program standards for nurse faculty. 
Candidates eligible for election to the Board as nurse educators are not eligible 
for election as the at-large member. 

(1) Except for the at-large member, every registered nurse member shall 
meet the following criteria: 

a. Hold a current, unencumbered license to practice as a registered 
nurse in North Carolina. 

al. Be a resident of North Carolina. 

b. Have a minimum of five years of experience as a registered nurse. 

c. Have been engaged continuously in a position that meets the 
criteria for the specified Board position for at least three years 
immediately preceding election. 

d. Show evidence that the employer of the registered nurse is aware 
that the nurse intends to serve on the Board. 

(2) Every licensed practical nurse member shall meet the following 
criteria: 

a. Hold a current, unencumbered license to practice as a licensed 
practical nurse in North Carolina. 

al. Be a resident of North Carolina. 

c. Have a minimum of five years of experience as a licensed practical 
nurse. 

d. Have been engaged continuously in the position of a licensed 
practical nurse for at least three years immediately preceding 
election. 

e. Show evidence that the employer of the licensed practical nurse is 
aware that the nurse intends to serve on the Board. 

(3) A public member shall not be a provider of health services, employed 
in the health services field, or hold a vested interest at any level in the 
provision of health services as defined by the North Carolina Board of 
Ethics. No public member or person in the public member’s immediate 
family as defined by G.S. 90-405(8) shall be currently employed as a 
licensed nurse or been previously employed as a licensed nurse. 

(4) The nurse practitioner, nurse anesthetist, nurse midwife, or clinical 
nurse specialist member shall be recognized by the Board as a 
registered nurse who meets the following criteria: 

a. Has graduated from or completed a graduate level advanced 
practice nursing education program accredited by a national 
accrediting body. 

b. Maintains current certification or recertification from a national 
credentialing body approved by the Board or meets other require- 
ments established by rules adopted by the Board. 

c. Practices in a manner consistent with rules adopted by the Board 
and other applicable law. 

(e) Term. — Members of the Board shall serve four-year staggered terms. No 
member shall serve more than two consecutive four-year terms or eight 
consecutive years after January 1, 2005. 
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(f) Removal. — The Board may remove any of its members for neglect of 
duty, incompetence, or unprofessional conduct. A member subject to disciplin- 
ary proceedings shall be disqualified from Board business until the charges are 
resolved. 

(g) Reimbursement. — Board members are entitled to receive compensation 
and reimbursement as authorized by G.S. 93B-5. (1981, c. 360, s. 1; c. 852, s. 
1; 1987, c. 651, s. 2; 1991, c. 643, s. 1; 1991 (Reg. Sess., 1992), c. 1011, s. 3; 
1997-456, s. 27; 2001-98, s. 2; 2003-146, s. 1; 2004-199, s. 26(a).) 


Effect of Amendments. — elected to the Board on or after January 1, 
Session Laws 2004-199, s. 26(a), effective 2005, inserted the second sentence in subsec- 
August 17, 2004, and applicable to members _ tion (d). 


CASE NOTES 


Cited in Watkins v. N.C. State Bd. of Dental 
Exam’rs, 358 N.C. 190, 593 S.E.2d 764, 2004 
N.C. LEXIS 207 (2004). 


ARTICLE 138A. 


Practice of Funeral Service. 


§ 90-210.18: Repealed by Session Laws 2004-192, s. 1, effective January 1, 
2005. 


§ 90-210.18A. Board of Funeral Service created; qualifica- 
tions; vacancies; removal. 


(a) The General Assembly declares that the practice of funeral service 
affects the public health, safety, and welfare and is subject to regulation and 
control in the public interest. The public interest requires that only qualified 
persons be permitted to practice funeral service in North Carolina and that the 
profession merit the confidence of the public. This Article shall be liberally 
construed to accomplish these ends. 

(b) The North Carolina Board of Funeral Service is created and shall 
regulate the practice of funeral service in this State. The Board shall have nine 
members as follows: 

(1) Four members appointed by the Governor from nominees recom- 
mended by the North Carolina Funeral Directors Association, Inc. 
These members shall be persons licensed under this Article. 

(2) Two members appointed by the Governor from nominees recom- 
mended by the Funeral Directors & Morticians Association of North 
Garonne, Inc. These members shall be persons licensed under this 
Article. 

(3) One member appointed by the Governor who is licensed under this 
Article and who is not affiliated with any funeral service trade 
association. 

(4) One member appointed by the General Assembly, upon the recommen- 
dation of the President Pro Tempore of the Senate. This member shall 
be a person who is not licensed under this Article or employed by a 
person who is licensed under this Article. 

(5) One member appointed by the General Assembly, upon the recommen- 
dation of the Speaker of the House of Representatives. This member 
shall be a person who is not licensed under this Article or employed by 
a person who is licensed under this Article. 
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Members of the Board shall serve staggered three-year terms, ending on 
June 30 of the last year of the term or when a successor has been duly 
appointed, whichever is later. No member may serve more than two complete 
consecutive terms. 

(c) Vacancies. — A vacancy shall be filled in the same manner as the original 
appointment, except that all unexpired terms of Board members appointed by 
the General Assembly shall be filled in accordance with G.S. 120-122. Appoin- 
tees to fill vacancies shall serve the remainder of the unexpired term and until 
their successors have been duly appointed and qualified. 

(d) Removal. — The Board may remove any of its members for neglect of 
duty, incompetence, or unprofessional conduct. A member subject to disciplin- 
ary proceedings as a licensee shall be disqualified from participating in the 
official business of the Board until the charges have been resolved. (2004-192, 


Sai) 


Editor’s Note. — Session Laws 2004-192, s. 
4, made this section effective January 1, 2005. 

Session Laws 2004-192, s. 3, provides: “To 
establish staggered terms of the members of 
the Board of Funeral Service pursuant to G.S. 
90-210.18A(b), two members appointed by the 
Governor from nominees recommended by the 
North Carolina Funeral Directors Association, 
Inc., shall serve two-year terms, and two mem- 
bers appointed by the Governor from nominees 
recommended by that Association shall serve 
three-year terms. One member appointed by 
the Governor from nominees recommended by 
the Funeral Directors & Morticians Association 
of North Carolina, Inc., shall serve a two-year 


§ 90-210.20. Definitions. 


term, and one member appointed by the Gov- 
ernor from nominees recommended by that 
Association shall serve a three-year term. The 
Governor shall appoint the member appointed 
by the Governor under G.S. 90-210.18A(b)(3) 
for a one-year term. The General Assembly, 
upon the recommendation of the President Pro 
Tempore of the Senate, shall appoint one mem- 
ber for a one-year term, and the General As- 
sembly, upon the recommendation of the 
Speaker of the House of Representatives, shall 
appoint one member for a one-year term. After 
the staggered terms have been established, 
members appointed to the Board thereafter 
shall serve three-year terms.” 


CASE NOTES 


Cited in Butler v. City Council of Clinton, 
160 N.C. App. 68, 584 S.E.2d 103, 2003 N.C. 
App. LEXIS 1672 (2003); N.C. Bd. of Mortuary 
Sci. v. Crown Mem. Park, L.L.C., 162 N.C. App. 


316, 590 S.E.2d 467, 2004 N.C. App. LEXIS 113 
(2004), appeal dismissed, 358 N.C. 235, 595 
S.E.2d 154 (2004). 


ARTICLE 13D. 


Preneed Funeral Funds. 


§ 90-210.61. Deposit or application of preneed funeral 


funds. 


CASE NOTES 


Cited in N.C. Bd. of Mortuary Sci. v. Crown 
Mem. Park, L.L.C., 162 N.C. App. 316, 590 
S.E.2d 467, 2004 N.C. App. LEXIS 113 (2004), 


appeal dismissed, 358 N.C. 235, 595 S.E.2d 154 
(2004). 
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§ 90-210.62. Types of preneed funeral contracts; forms. 


CASE NOTES 


Cited in N.C. Bd. of Mortuary Sci. v. Crown 
Mem. Park, L.L.C., 162 N.C. App. 316, 590 
S.E.2d 467, 2004 N.C. App. LEXIS 113 (2004), 


appeal dismissed, 358 N.C. 235, 595 S.H.2d 154 
(2004). 


§ 90-210.67. Application for license. 


CASE NOTES 


Constitutionality. — Provision of G.S. 90- 
210.67(a) that prohibited persons from offering 
or selling preneed funeral contracts without 
holding a license issued by the North Carolina 
Board of Mortuary Science was rationally re- 
lated to the State’s need to protect consumers, 
and the appellate court held that the statute 
did not violate the substantive due process or 


equal protection rights of a cemetery owner 
that was sued by the Board after it learned that 
the owner was selling preneed caskets without 
a license. N.C. Bd. of Mortuary Sci. v. Crown 
Mem. Park, L.L.C., 162 N.C. App. 316, 590 
S.E.2d 467, 2004 N.C. App. LEXIS 113 (2004), 
appeal dismissed, 358 N.C. 235, 595 S.E.2d 154 
(2004). 


§ 90-210.68. Licensee’s books and records; notice of trans- 
fers, assignments and terminations. 


CASE NOTES 


Cited in N.C. Bd. of Mortuary Sci. v. Crown 
Mem. Park, L.L.C., 162 N.C. App. 316, 590 
S.H.2d 467, 2004 N.C. App. LEXIS 113 (2004), 


appeal dismissed, 358 N.C. 235, 595 S.E.2d 154 
(2004). 


§ 90-210.69. Rulemaking; enforcement of Article; judicial 
review; determination of penalty amount. 


(a) The Board is authorized to adopt rules for the carrying out and 
enforcement of the provisions of this Article. The Board may perform such 
other acts and exercise such other powers and duties as are authorized by this 
Article and by Article 13A of this Chapter to carry out its powers and duties. 

(b) The Board may administer oaths and issue subpoenas requiring the 
attendance of persons and the production of papers and records in any 
investigation conducted by it. Members of the Board’s staff or the sheriff or 
other appropriate official of any county of this State shall serve all notices, 
subpoenas and other papers given to them by the Board for service in the same 
manner as process issued by any court of record. Any person who does not obey 
a subpoena issued by the Board shall be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined or imprisoned in the discretion of the court. 

(c) In accordance with the provisions of Chapter 150B of the General 
Statutes, if the Board finds that a licensee, an applicant for a license or an 
applicant for license renewal is guilty of one or more of the following, the Board 
may refuse to issue or renew a license or may suspend or revoke a license or 
place the holder thereof on probation upon conditions set by the Board, with 
revocation upon failure to comply with the conditions: 

(1) Offering to engage or engaging in activities for which a license is 
testy under this Article but without having obtained such a 
icense. 
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(2) Aiding or abetting an unlicensed person, firm, partnership, associa- 
tion, corporation or other entity to offer to engage or engage in such 
activities. 

(3) A crime involving fraud or moral turpitude by conviction thereof. 

(4) Fraud or misrepresentation in obtaining or receiving a license or in 
preneed funeral planning. 

(5) False or misleading advertising. 

(6) Violating or cooperating with others to violate any provision of this 
Article, the rules and regulations of the Board, or the standards set 
forth in Funeral Industry Practices, 16 C.F.R. 453 (1984), as amended 
from time to time. 

In any case in which the Board is authorized to take any of the actions 
permitted under this subsection, the Board may instead accept an offer in 
compromise of the charges whereby the accused shall pay to the Board a 
penalty of not more than five thousand dollars ($5,000). In any case in which 
the Board is entitled to place a licensee on a term of probation, the Board may 
also impose a penalty of not more than five thousand dollars ($5,000) in 
conjunction with such probation. 

(d) Any proceedings pertaining to or actions against a funeral establishment 
under this Article may be in addition to any proceedings or actions permitted 
by G.S. 90-210.25(d)(4). Any proceedings pertaining to or actions against a 
person licensed for funeral directing or funeral service may be in addition to 
any proceedings or actions permitted by G.S. 90-210.25 (e)(1) and (2). 

(e) Judicial review shall be pursuant to Article 4 of Chapter 150B of the 
General Statutes. 

(f) In determining the amount of any penalty imposed or assessed under 
Article 13 of Chapter 90 of the General Statutes, the Board shall consider: 

(1) The degree and extent of harm to the public health, safety, and 
welfare, or to property, or the potential for harm. 

(2) The duration and gravity of the violation. 

(3) Whether the violation was committed willfully or intentionally or 
reflects a continuing pattern. 

(4) Whether the violation involved elements of fraud or deception either to 
the public or to the Board, or both. 

(5) The violator’s prior disciplinary record with the Board. 

(6) Whether and the extent to which the violator profited by the violation. 
(1969, c. 187, s. 7; 1983, c. 657, s. 4; 1985, c. 12, s. 1; 1991 (Reg. Sess., 
1992), c. 901, s. 2; 1997-399, ss. 29, 30; 2001-294, s. 11; 2004-203, s. 7.) 


Effect of Amendments. — Session Laws _leted “adopted” preceding “or the standards” in 
2004-203, s. 7, effective August 17, 2004, de- subdivision (c)(6). 


ARTICLE 18A. 
Psychology Practice Act. 


§ 90-270.9. Election of officers; meetings; adoption of seal 
and appropriate rules; powers of the Board. 


CASE NOTES 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112, 2004 N.C. LEXIS 312 
(2004). 
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ARTICLE 38. 
Respiratory Care Practice Act. 


§ 90-652. Powers and duties of the Board. 


The Board shall have the power and duty to: 

(1) Determine the qualifications and fitness of applicants for licensure, 
renewal of licensure, and reciprocal licensure. The Board shall, in its 
discretion, investigate the background of an applicant to determine 
the applicant’s qualifications with due regard given to the applicant’s 
competency, honesty, truthfulness, and integrity. The Department of 
Justice may provide a criminal record check to the Board for a person 
who has applied for a license through the Board. The Board shall 
provide to the Department of Justice, along with the request, the 
fingerprints of the applicant, any additional information required by 
the Department of Justice, and a form signed by the applicant 
consenting to the check of the criminal record and to the use of the 
fingerprints and other identifying information required by the State 
or national repositories. The applicant’s fingerprints shall be for- 
warded to the State Bureau of Investigation for a search of the State’s 
criminal history record file, and the State Bureau of Investigation 
shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The Board shall 
keep all information pursuant to this subdivision privileged, in 
accordance with applicable State law and federal guidelines, and the 
information shall be confidential and shall not be a public record 
under Chapter 132 of the General Statutes. The Board shall collect 
any fees required by the Department of Justice and shall remit the 
fees to the Department of Justice for expenses associated with 
conducting the criminal history record check. 

Establish and adopt rules necessary to conduct its business, carry out 

its duties, and administer this Article. 

(3) Adopt and publish a code of ethics. 

(4) Deny, issue, suspend, revoke, and renew licenses in accordance with 
this Article. 

(5) Conduct investigations, subpoena individuals and records, and do all 
other things necessary and proper to discipline persons licensed under 
this Article and to enforce this Article. 

(6) Employ professional, clerical, investigative, or special personnel nec- 
essary to carry out the provisions of this Article and purchase or rent 
office space, equipment, and supplies. 

(7) Adopt a seal by which it shall authenticate its proceedings, official 
records, and licenses. 

(8) Conduct administrative hearings in accordance with Article 3A of 
Chapter 150B of the General Statutes. 

(9) Establish certain reasonable fees as authorized by this Article for 
applications for examination, licensure, provisional licensure, re- 
newal of licensure, and other services provided by the Board. 

(10) Submit an annual report to the North Carolina Medical Board, the 
North Carolina Hospital Association, the North Carolina Society of 
Respiratory Care, the Governor, and the General Assembly of all the 
Board's official actions during the preceding year, together with any 
recommendations and findings regarding improvements of the prac- 
tice of respiratory care. 


(2 
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(11) Publish and make available upon request the licensure standards 
baat under this Article and all rules adopted pursuant to this 
Article. 

(12) Request and receive the assistance of State educational institutions 
or other State agencies. 

(13) Establish and approve continuing education requirements for per- 
sons seeking licensure under this Article. (2000-162, s. 1; 2003-384, s. 
2; 2004-89, s. 1.) 


Effect of Amendments. — 2004, added the last five sentences in subdivi- 
Session Laws 2004-89, s. 1, effective July 13, — sion (1). 
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Chapter 90A. 


Sanitarians and Water and Wastewater Treatment 
Facility Operators. 


ARTICLE 4. 


Registrations of Sanitarians. 


§ 90A-57. Election of officers; meetings; regulations. 
CASE NOTES 


Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112, 2004 N.C, LEXIS 312 
(2004). 


796 


§93B-1 OCCUPATIONAL LICENSING BOARDS $93B-1 


Chapter 93B. 


Occupational Licensing Boards. 


§ 93B-1. Definitions. 


Waiver of Deadlines, Fees, and Penalties 
for Deployed Military Personnel. — Ses- 
sion Laws 2003-300, ss. 1 to 3, as amended by 
Session Laws 2004-203, s. 80, provides: “De- 
ployed Military Personnel Defined. — As used 
in this act, the term ‘deployed military person- 
nel’ includes both of the following: 

“(1) A member of the armed forces or the 
armed forces reserves of the United 
States on active duty in support of 
Operation Iraqi Freedom on or after 
January 1, 2003. 

“(2) A member of the North Carolina Army 
National Guard or the North Carolina 
Air National Guard called to active 
duty in support of Operation Iraqi 
Freedom on or after January 1, 2003. 

“Proof. — Verification by the military mem- 
ber’s command specifying deployment is con- 
clusive evidence of the military member’s de- 
ployment. 

“Waiver of Deadlines, Fees, and Penalties. — 
Except as prohibited by the Constitution, the 
Governor may extend deadlines and waive pen- 
alties or fees as is necessary to alleviate hard- 
ship created for deployed military personnel 
serving in Operation Iraqi Freedom. This au- 
thority includes the authority to do all of the 
following: 

“(1) Extend for up to 90 days from the end 
of deployment the validity of a perma- 
nent or temporary drivers license is- 
sued under G.S. 20-7 to deployed mil- 
itary personnel. 

“(2) Waive civil penalties and restoration 
fees under G.S. 20-309 for any de- 


TOT 


ployed military personnel whose motor 
vehicle liability insurance lapsed dur- 
ing the period of deployment or within 
90 days after the military member 
returned to North Carolina if the mil- 
itary member certifies to the Division 
of Motor Vehicles that the motor vehi- 
cle was not driven on the highway by 
anyone during the period in which the 
motor vehicle was uninsured and that 
the owner now has liability insurance 
on the motor vehicle. 


“(3) Allow up to 90 days from the end of 


deployment for any deployed military 
personnel to renew an occupational 
license. During the period of deploy- 
ment or active duty and until the ex- 
piration of the 90-day period provided 
for in this subdivision, expired occupa- 
tional licenses that are within the 
scope of this act remain valid, as if 
they had not expired. For the purposes 
of this section, the term ‘occupational 
license’ means any license (other than 
a privilege license), certificate, or other 
evidence of qualification that an indi- 
vidual is required to obtain before the 
individual may engage in or represent 
himself or herself to be a member of a 
particular profession or occupation. 


“(4) Require that any renewal fee applica- 


ble to the renewal of a license under 
subdivision (3) of this section be pro- 
rated over the period covered by the 
license and reduced in proportion to 
the period of time that the licensee 
was deployed outside the State.” 
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Chapter 95. 


Department of Labor and Labor Regulations. 


Article 16. 


Occupational Safety and Health Act of 
North Carolina. 


Sec. 
95-138. Civil penalties. 


Article 21. 
Retaliatory Employment Discrimination. 
95-241. Discrimination prohibited. 
Article 23. 
Workplace Violence Prevention. 


95-260. Definitions. 
95-261. Civil no-contact orders; persons pro- 
tected. 


Sec. 

95-262. 
95-263. 
95-264. 
95-265. 


Commencement of action; venue. 

Process for action for no-contact order. 

Civil no-contact order; remedy. 

Temporary civil no-contact order; court 
holidays and evenings. 

Permanent civil no-contact order. 

Duration; extension of orders. 

Notice of orders. 

Violation of valid order. 

Employment discrimination unlawful. 


Scope of Article; other remedies avail- 
able. 


95-266. 
95-267. 
95-268. 
95-269. 
95-270. 
95-271. 


ARTICLE 2A. 


Wage and Hour Act. 


§ 95-25.2. Definitions. 


CASE NOTES 


Defendants who had taken an active 
role in management and the closing of 
factory business were “employers” for 
purposes of federal worker protection and 
notification statutes; therefore, they were 


§ 95-25.12. Vacation pay. 


Legal Periodicals. — For article, “North 
Carolina Employment Case Law: Contract 


denied summary judgment on liability claims. 
Sigmon v. Recovery Equity Investors, L.P. (In re 
Shelby Yarn Co.), 306 Bankr. 523, 2004 U.S. 
Dist. LEXIS 2596 (W.D.N.C. 2004). 


Principles Abandoned,” 25 N.C. Cent. L.J. 163 
(2003). 


§ 95-25.13. Notification, posting, and records. 


Legal Periodicals. — For article, “North 
Carolina Employment Case Law: Contract 


§ 95-25.14. Exemptions. 


Principles Abandoned,” 25 N.C. Cent. L.J. 163 
(2003). 


CASE NOTES 


Exemption of Employers Engaged in 
Production of Goods for Commerce. — 
Under G.S. 95-25.14(a)(1) of the North Carolina 
Wage and Hour Act, an employee was not 


entitled to compensation for time that he al- 
leged he worked as overtime because his em- 
ployer was exempt from the overtime require- 
ment under the Act as an enterprise engaged in 
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the production of goods for commerce. Jones v. 
Philip Morris USA, Inc., — F. Supp. 2d —, 2004 
U.S. Dist. LEXIS 6224 (M.D.N.C. Apr. 8, 2004). 


ARTICLE 16. 
Occupational Safety and Health Act of North Carolina. 


§ 95-138. Civil penalties. 


(a) The Commissioner, upon recommendation of the Director, may assess 
penalties against any employer who violates the requirements of this Article, 
or any standard, rule, or order promulgated pursuant to this Article, as follows: 

(1) A minimum penalty of five thousand dollars ($5,000) to a maximum 
penalty of seventy thousand dollars ($70,000) for each willful or 
repeat violation. 

(2) A maximum penalty of seven thousand dollars ($7,000) for each 
nonserious or serious violation. 

(3) A maximum penalty of seven thousand dollars ($7,000) for each day 
that an employer fails to correct and abate a violation, within the 
period allowed for its correction and abatement, which period shall 
not begin to run until the date of the final Order of the Board in the 
case of any appeal proceedings in this Article initiated by the 
employer in good faith and not solely for the delay of avoidance of 
penalties. 

(4) A maximum penalty of seven thousand dollars ($7,000) for violating 
the posting requirements, as required under the provisions of this 
Article. 

(b) The Commissioner shall adopt uniform standards that the Commis- 
sioner, the Board, and the hearing examiner shall apply when determining 
appropriateness of the penalty. The following factors shall be used in deter- 
mining whether a penalty is appropriate: 

(1) Size of the business of the employer being charged. 

(2) The gravity of the violation. 

(3) The good faith of the employer. 

(4) The record of previous violations; provided that for purposes of 
determining repeat violations, only the record within the previous 
three years is applicable. 

The report of the hearing examiner and the report, decision, or determination 
of the Board on appeal shall specify the standards applied in determining the 
reduction or affirmation of the penalty assessed by the Commissioner. 

(c) The clear proceeds of all civil penalties and interest recovered by the 
Commissioner, together with the costs thereof, shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. (1973, c. 295, 
s. 13; 1987 (Reg. Sess., 1988), c. 1111, s. 12; 1989 (Reg. Sess., 1990), c. 844; 
Meee 20 seu leccee (Olli, le 1995 kG Aaa 21998-2315, s. 111s 2004-203, s. 
39(a).) 


Effect of Amendments. — Session Laws’ and applicable to violations occurring on or 
2004-2038, s. 39.(a), effective October 1, 2004, after that date, rewrote the section. 
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ARTICLE 21. 


Retaliatory Employment Discrimination. 


§ 95-240. Definitions. 
CASE NOTES 


Cited in Wiley v. UPS, Inc., — N.C. App. —, 
594 S.E.2d 809, 2004 N.C. App. LEXIS 745 
(2004). 


§ 95-241. Discrimination prohibited. 


(a) No person shall discriminate or take any retaliatory action against an 
employee because the employee in good faith does or threatens to do any of the 
following: 

(1) File a claim or complaint, initiate any inquiry, investigation, inspec- 
tion, proceeding or other action, or testify or provide information to 
any person with respect to any of the following: 

a. Chapter 97 of the General Statutes. 

b. Article 2A or Article 16 of this Chapter. 

c. Article 2A of Chapter 74 of the General Statutes. 
GE copes sete F 

e. Article 16 of Chapter 127A of the General Statutes. 
f. G.S. 95-28.1A. 

(2) Cause any of the activities listed in subdivision (1) of this subsection to 
be initiated on an employee’s behalf. 

(3) Exercise any right on behalf of the employee or any other employee 
afforded by Article 2A or Article 16 of this Chapter or by Article 2A of 
Chapter 74 of the General Statutes. 

(4) Comply with the provisions of Article 27 of Chapter 7B of the General 
Statutes. 

(5) Exercise rights under Chapter 50B. Actions brought under this sub- 
division shall be in accordance with the provisions of G.S. 50B-5.5. 

(b) It shall not be a violation of this Article for a person to discharge or take 
any other unfavorable action with respect to an employee who has engaged in 
protected activity as set forth under this Article if the person proves by the 
greater weight of the evidence that it would have taken the same unfavorable 
action in the absence of the protected activity of the employee. (1991 (Reg. 
mess, 1992). Cc. (OQ seal £990 @c 400 1; 1997-153, s. 7; 1997-350,'s. 3: 
1998-202, s. 7; 1999-423, s. 4; 2004-186, s. 18.2.) 


Effect of Amendments. — Session Laws 
2004-186, s. 18.2, effective October 1, 2004, and 


applicable to actions filed on or after that date, 
added subdivision (a)(5). 


CASE NOTES 


Burden of Proof. — To prove a North Caro- 
lina’s Retaliatory Employment Discrimination 
Act case, a plaintiff must show that: (1) he had 
a workers’ compensation claim, (2) defendant 
took an adverse employment action against 
him, (3) the workers’ compensation claim was a 
substantial factor in whatever adverse employ- 
ment action was taken against him, and (4) the 


adverse action would not have occurred in the 
absence of the employer’s knowledge of the 
claim. Lilly v. Mastec N. Am., Inc., 302 F. Supp. 
2d 471, 2004 U.S. Dist. LEXIS 1142 (M.D.N.C. 
2004). 

No Violation of Section Found. — 

Where an employer did not have to make an 
accommodation for an employee, the failure to 
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return the employee to work was not an ad- 
verse employment action under G.S. 95- 
241(a)(1a), and the employee could not demon- 
strate that the alleged retaliatory action was 
taken; therefore, the employer was properly 
granted summary judgment under G.S. 1A-1, 
N.C. R. Civ. P. 56(c). Wiley v. UPS, Inc., — N.C. 
App. —, 594 S.E.2d 809, 2004 N.C. App. LEXIS 
745 (2004). 

Settlement Negotiations Included 
Within Protection of North Carolina Re- 
taliatory Employment Discrimination Act. 
— All aspects of a workers’ compensation pro- 
ceeding are included in the statute, including 
claims, complaints, inquiries, investigations, 
inspections, proceedings, other actions, and tes- 
tifying. Thus, negotiating a settlement falls 
within the protection of the North Carolina 
Retaliatory Employment Discrimination Act, 
and a former employee presented facts suffi- 
cient to survive summary judgment on his 
retaliation claim where he showed that his 
employer may have conditioned his acceptance 
of a worker’s compensation settlement with a 
resignation from his job and where he showed 
that he was told he should stop trying to get his 
job back because he received as much from his 
former employer in the settlement as he would 
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receive. Lilly v. Mastec N. Am., Inc., 302 F. 
Supp. 2d 471, 2004 U.S. Dist. LEXIS 1142 
(M.D.N.C. 2004). 

Workers’ Compensation Claim. — 

Dismissal of the employee’s claim for wrong- 
ful discharge in violation of public policy and 
her claim under North Carolina’s Retaliatory 
Employment Discrimination Act (REDA), G.S. 
95-240 et. seq., was reversed because the em- 
ployee provided evidence that established that 
the employer admitted the employee was ter- 
minated for pursuing workers’ compensation 
rights. Tarrant v. Freeway Foods of Greens- 
boro, Inc., — N.C. App. —, 593 S.E.2d 808, 2004 
N.C. App. LEXIS 409 (2004). 

Summary Judment Inappropriate. — 
Where the employee was allegedly fired for 
reporting violations to Occupational Safety and 
Health Administration and the Environmental 
Protection Agency, and there were issues of fact 
as to whether there was a causal connection 
between the protected activity and his firing, 
which was allegedly a retaliatory discharge in 
violation of the Retaliatory Employment Dis- 
crimination Act, G.S. 95-241, summary judg- 
ment was inappropriate. Bumgardner v. Spot- 
less Enters., 287 F. Supp. 2d 630, 2003 U.S. 
Dist. LEXIS 18948 (W.D.N.C. 2003). 


ARTICLE 23. 


Workplace Violence Prevention. 


§ 95-260. Definitions. 


The following definitions apply in this Article: 
(1) Civil no-contact order. — An order granted under this Article, which 
includes a remedy authorized by G.S. 95-264. 
(2) Employer. — Any person or entity that employs one or more employ- 
ees. Employer also includes the State of North Carolina and its 


political subdivisions. 


(3) Unlawful conduct. — Unlawful conduct means the commission of one 
or more of the following acts upon an employee, but does not include 
acts of self-defense or defense of others: 

a. Attempting to cause bodily injury or intentionally causing bodily 


Injury. 


b. Willfully, and on more than one occasion, following, being in the 
presence of, or otherwise harassing, as defined in G.S. 14-277.3, 
without legal purpose and with the intent to place the employee 
in reasonable fear for the employee’s safety. 

c. Willfully threatening, orally, in writing, or by any other means, to 
physically injure the employee in a manner and under circum- 
stances that would cause a reasonable person to believe that the 
threat is likely to be carried out and that actually causes the 
employee to believe that the threat will be carried out. (2004-165, 


Sei) 
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Editor’s Note. — Session Laws 2004-165,s. no-contact orders issued under this act on or 
2, made this article effective December 1, 2004, after that date. 
and applicable to actions that give rise to civil 


§ 95-261. Civil no-contact orders; persons protected. 


An action for a civil no-contact order may be filed as a civil action in district 
court by an employer on behalf of an employee who has suffered unlawful 
conduct from any individual that can reasonably be construed to be carried out, 
or to have been carried out, at the employee’s workplace. The employee that is 
the subject of unlawful conduct shall be consulted prior to seeking an 
injunction under this Article in order to determine whether any safety 
concerns exist in relation to the employee’s participation in the process. 
Employees who are targets of unlawful conduct who are unwilling to partici- 
pate in the process under this Article shall not face disciplinary action based on 
their level of participation or cooperation. (2004-165, s. 1.) 


§ 95-262. Commencement of action; venue. 


(a) An action for a civil no-contact order is commenced by filing a verified 
complaint for a civil no-contact order in any civil district court or by filing a 
motion in any existing civil action. 

(b) A complaint or motion for a civil no-contact order shall be filed in the 
county where the unlawful conduct took place. (2004-165, s. 1.) 


§ 95-263. Process for action for no-contact order. 


(a) Any action for a civil no-contact order requires that a separate summons 
be issued and served. The summons issued pursuant to this Article shall 
require the respondent to answer within 10 days of the date of service. 
Attachments to the summons shall include the verified complaint for the civil 
no-contact order and any temporary civil no-contact order that has been issued 
and the notice of hearing on the temporary civil no-contact order. 

(b) Service of the summons and attachments shall be by the sheriff by 
personal delivery in accordance with Rule 4 of the Rules of Civil Procedure, 
and if the respondent cannot with due diligence be served by the sheriff by 
personal delivery, the respondent may be served by publication by the 
complainant in accordance with Rule 4G1) of the Rules of Civil Procedure. 

(c) The court may enter a civil no-contact order by default for the remedy 
sought in the complaint if the respondent has been served ‘in accordance with 
this section and fails to answer as directed, or fails to appear on any 
subsequent appearance or hearing date agreed to by the parties or set by the 
court. (2004-165, s. 1.) 


§ 95-264. Civil no-contact order; remedy. 


(a) Upon a finding that the employee has suffered unlawful conduct com- 
mitted by the respondent, the court may issue a temporary or permanent civil 
no-contact order. In determining whether or not to issue a civil no-contact 
order, the court shall not require physical injury to the employee or injury to 
the employer’s property. 

(b) The court may grant one or more of the following forms of relief in its 
orders under this Article: 

(1) Order the respondent not to visit, assault, molest, or otherwise 
interfere with the employer or the employer’s employee at the 
employer’s workplace, or otherwise interfere with the employer’s 
operations. 
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(2) Order the respondent to cease stalking the employer’s employee at the 
employer’s workplace. 

(3) Order the respondent to cease harassment of the employer or the 
employer’s employee at the employer’s workplace. 

(4) Order the respondent not to abuse or injure the employer, including 
the employer’s property, or the employer’s employee at the employer’s 
workplace. 

(5) Order the respondent not to contact by telephone, written communi- 
cation, or electronic means the employer or the employer’s employee 
at the employer’s workplace. 

(6) Order other relief deemed necessary and appropriate by the court. 

(c) A civil no-contact order shall include the following notice, printed in 
conspicuous type: “A knowing violation of a civil no-contact order shall be 
punishable as contempt of court which may result in a fine or imprisonment.” 
(2004-165, s. 1.) 


§ 95-265. Temporary civil no-contact order; court holidays 
and evenings. 


(a) A temporary civil no-contact order may be granted ex parte, without 
written or oral notice to the respondent, only if both of the following are shown: 
(1) It clearly appears from specific facts shown by a verified complaint or 
affidavit that immediate injury, loss, or damage will result to the 
complainant, or the complainant’s employee before the respondent 

can be heard in opposition. 

(2) Either one of the following: 

a. The complainant certifies to the court in writing the efforts, if any, 
that have been made to give the notice and the reasons support- 
ing the claim that notice should not be required. 

b. The complainant certified to the court that there is good cause to 
grant the remedy because the harm that the remedy is intended 
to prevent would likely occur if the respondent were given any 
prior notice of the complainant’s efforts to obtain judicial relief. 

(b) Every temporary civil no-contact order granted without notice shall: 

(1) Be endorsed with the date and hour of issuance. 

(2) Be filed immediately in the clerk’s office and entered of record. 

(3) Define the injury, state why it is irreparable and why the order was 
granted without notice. 

(4) Expire by its terms within such time after entry, not to exceed 10 days. 

(5) Give notice of the date of hearing on the temporary order as provided 

in G.S. 95-267(a). 

(c) If the respondent appears in court for the hearing for a temporary order, 
the respondent may elect to file a general appearance and testify. Any resulting 
order may be a temporary order, governed by this section. Notwithstanding the 
requirements of this section, if all requirements of G.S. 95-266 have been met, 
the court may issue a permanent order. 

(d) When the court is not in session, the complainant may file a complaint 
for a temporary order before any judge or magistrate designated to grant relief 
under this Article. If the judge or magistrate finds that there is an immediate 
and present danger of abuse against the complainant or employee of the 
complainant and that the complainant has satisfied the prerequisites set forth 
in subsection (a) of this section, the judge or magistrate may issue a temporary 
civil no-contact order. The chief district court judge may designate for each 
county at least one judge or magistrate to be reasonably available to issue 
temporary civil no-contact orders when the court is not in session. (2004-165, 
s. 1 
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§ 95-266. Permanent civil no-contact order. 


Upon a finding that the employee has suffered unlawful conduct committed 
by the respondent, a permanent civil no-contact order may issue if the court 
additionally finds that process was properly served on the respondent, the 
respondent has answered the complaint and notice of hearing was given, or the 
respondent is in default. No permanent civil no-contact order shall be issued 
without notice to the respondent. (2004-165, s. 1.) 


§ 95-267. Duration; extension of orders. 


(a) Atemporary civil no-contact order shall be effective for not more than 10 
days as the court fixes, unless within the time so fixed the temporary civil 
no-contact order, for good cause shown, is extended for a like period or a longer 
period if the respondent consents. The reasons for the extension shall be stated 
in the temporary order. In case a temporary civil no-contact order is granted 
without notice and a motion for a permanent civil no-contact order is made, it 
shall be set down for hearing at the earliest possible time and takes precedence 
over all matters except older matters of the same character. When the motion 
for a permanent civil no-contact order comes on for hearing, the complainant 
may proceed with a motion for a permanent civil no-contact order, and, if the 
complainant fails to do so, the judge shall dissolve the temporary civil 
no-contact order. On two days’ notice to the complainant or on such shorter 
notice to that party as the judge may prescribe, the respondent may appear 
and move its dissolution or modification. In that event the judge shall proceed 
to hear and determine such motion as expeditiously as the ends of justice 
require. 

(b) A permanent civil no-contact order shall be effective for a fixed period of 
time not to exceed one year. 

(c) Any temporary or permanent order may be extended one or more times, 
as required, provided that the requirements of G.S. 95-265 or G.S. 95-266, as 
appropriate, are satisfied. The court may renew a temporary or permanent 
order, including an order that previously has been renewed, upon a motion by 
the complainant filed before the expiration of the current order. The court may 
renew the order for good cause. The commission of an act of unlawful conduct 
by the respondent after entry of the current order is not required for an order 
to be renewed. If the motion for extension is uncontested and the complainant 
seeks no modification of the order, the order may be extended if the complain- 
ant’s motion or affidavit states that there has been no material change in 
relevant circumstances since entry of the order and states the reason for the 
requested extension. Extensions may be granted only in open court and not 
under the provisions of G.S. 95-265(d). 

(d) Any civil no-contact order expiring on a court holiday shall expire at the 
close of the next court business day. (2004-165, s. 1.) 


§ 95-268. Notice of orders. 


(a) The clerk of court shall deliver on the same day that a civil no-contact 
order is issued a certified copy of that order to the sheriff. 

(b) Unless the respondent was present in court when the order was issued, 
the sheriff shall serve that order upon the respondent and file proof of service 
in the manner provided for service of process in civil proceedings. If process has 
not yet been served upon the respondent, it shall be served with the order. 

(c) A copy of the order shall be issued promptly to and retained by the police 
department of the municipality of the employer’s workplace. If the employer’s 
workplace is not located in a municipality or in a municipality with no police 
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department, copies shall be issued promptly to and retained by the sheriff and 
the county police department, if any, of the county in which the employer’s 
workplace is located. 

(d) Any order extending, modifying, or revoking any civil no-contact order 
shall be recorded, issued, and served in accordance with the provisions of this 
Article. (2004-165, s. 1.) 


§ 95-269. Violation of valid order. 


A violation of an order entered pursuant to this Article is punishable as 
contempt of court. (2004-165, s. 1.) 


§ 95-270. Employment discrimination unlawful. 


(a) No employer shall discharge, demote, deny a promotion, or discipline an 
employee because the employee took reasonable time off from work to obtain or 
attempt to obtain relief under Chapter 50B or Chapter 50C. An employee who 
is absent from the workplace shall follow the employer’s usual time-off policy 
or procedure, including advance notice to the employer, when required by the 
employer’s usual procedures, unless an emergency prevents the employee from 
doing so. An employer may require documentation of any emergency that 
prevented the employee from complying in advance with the employer’s usual 
time-off policy or procedure, or any other information available to the employee 
which supports the employee’s reason for being absent from the workplace. 

(b) The Commissioner of Labor shall enforce the provisions of this section 
according to Article 21 of Chapter 95 of the General Statutes, including the 
rules and regulations issued pursuant to the Article. (2004-165, s. 1.) 


§ 95-271. Scope of Article; other remedies available. 


This Article does not expand, diminish, alter, or modify any duty of any 
employer to provide a safe workplace for employees and other persons. This 
Article does not limit the ability of an employer, employee, or victim to pursue 
any other civil or criminal remedy provided by law. This Article does not apply 
in circumstances where an employee or representative of employees is engaged 
in union organizing, union activity, a labor dispute, or any activity or action 
protected by the National Labor Relations Act, 29 U.S.C. § 151, et seq. 
Nothing in this Article is intended to change the National Labor Relations Act’s 
preemptive regulation of legally protected activities, nor to change the right of 
the State and its courts to regulate activities not protected by the National 
Labor Relations Act. (2004-165, s. 1; 2004-199, s. 58.) 


Effect of Amendments. — Session Laws 
2004-199, s. 58, substituted “any” for “the” in 
the first sentence. 
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Chapter 96. 


Employment Security. 


Article 1. 
Employment Security Commission. 


Sec. 

96-4. Administration. 

96-5. Employment Security Administration 
Fund. 


Article 2. 
Unemployment Insurance Division. 


Sec. 

96-8. Definitions. 

96-9. Contributions. 
96-15. Claims for benefits. 


ARTICLE 1. 


Employment Security Commission. 


§ 96-1. Title. 


Editor’s Note. — Session Laws 2004-161, 
ss. 51.1 to 51.8, created the Study Commission 
on Worker Retraining. Session Laws 2004-161, 
s. 51.4, provides: “The Commission shall exam- 
ine: 

“(1) Business incentives that encourage em- 
ployers to support efforts by employees to re- 
train in order to qualify for higher paying or 
non-exportable jobs by allowing employees time 


off, reimbursing employees for education ex- 
penses, or providing other support. 

“(2) Successful retraining incentive programs 
in this and other states.” 

Session Laws 2004-161, s. 51.7, provides that 
the commission shall submit a final report to 
2005 General Assembly upon its convening and 
the Commission shall terminate upon the con- 
vening of the 2005 General Assembly. 


§ 96-4. Administration. 


(a) Duties and Powers of Commission. — It shall be the duty of the 
Commission to administer this Chapter. The Commission shall meet at least 
once in each 60 days and may hold special meetings at any time at the call of 
the chairman or any three members of the Commission, and the Commission 
shall have power and authority to adopt, amend, or rescind such rules and 
regulations, to employ such persons, make such expenditures, require such 
reports, make such investigations, and take such other action as it deems 
necessary or suitable in the administration of this Chapter. Such rules and 
regulations shall be effective upon publication in the manner, not inconsistent 
with the provisions of this Chapter, which the Commission shall prescribe. The 
Commission shall determine its own organization and methods of procedure in 
accordance with the provisions of this Chapter, and shall have an official seal 
which shall be judicially noticed. The chairman of said Commission shall, 
except as otherwise provided by the Commission, be vested with all authority 
of the Commission, including the authority to conduct hearings and make 
decisions and determinations, when the Commission is not in session and shall 
execute all orders, rules and regulations established by said Commission. Not 
later than November 20 preceding the meeting of the General Assembly, the 
Commission shall submit to the Governor a report covering the administration 
and operation of this Chapter during the preceding biennium, and shall make 
such recommendation for amendments to this Chapter as the Commission 
deems proper. Such report shall include a balance sheet of the moneys in the 
fund in which there shall be provided, if possible, a reserve against the liability 
in future years to pay benefits in excess of the then current contributions, 
which reserve shall be set up by the Commission in accordance with accepted 
actuarial principles on the basis of statistics of employment, business activity, 
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and other relevant factors for the longest possible period. Whenever the 
Commission believes that a change in contribution or benefit rates will become 
necessary to protect the solvency of the fund, it shall promptly so inform the 
sauer not and the legislature, and make recommendations with respect 
thereto. 

(b) Regulations and General and Special Rules. — General and special rules 
may be adopted, amended, or rescinded by the Commission only after public 
hearing or opportunity to be heard thereon, of which proper notice has been 
given by mail to the last known address in cases of special rules, or by 
publication as herein provided, and by one publication as herein provided as to 
general rules. The Commission shall not take final action on a general or 
special rule that has a substantial economic impact, as defined in G.S. 
150B-21.4(b1), until 60 days after the Office of State Budget and Management 
has prepared a fiscal note for the rule. General rules shall become effective 10 
days after filing with the Secretary of State and publication in one or more 
newspapers of general circulation in this State. Special rules shall become 
effective 10 days after notification to or mailing to the last known address of 
the individuals or concerns affected thereby. Before the adoption, amendment, 
or repeal of any permanent regulation, the Commission shall publish notice of 
the public hearing and offer any person an opportunity to present data, 
Opinions, and arguments. The notice shall be published in one or more 
newspapers of general circulation in this State at least 10 days before the 
public hearing and at least 20 days prior to the proposed effective date of the 
proposed permanent regulation. The published notice of public hearing shall 
include the time and place of the public hearing; a statement of the manner in 
which data, opinions, and arguments may be submitted to or before the 
Commission; a statement of the terms or substance of the proposed regulation; 
a statement of whether a fiscal note has been or will be prepared for the 
proposed regulation; and the proposed effective date of the regulation. Any 
permanent regulation adopted after following the above procedure shall 
become effective on its effective date and after it is published in the manner 
provided for in subsection (c) as well as such additional publication as the 
Commission deems appropriate. Additionally, the Commission shall provide 
notice of adoption by mail to the last known addresses of all persons who 
submitted data, opinions, or arguments to the Commission with respect to the 
regulation. Temporary regulations may be adopted, amended, or rescinded by 
the Commission and shall become effective in the manner and at the time 
prescribed by the Commission but shall remain in force for no longer than 120 
days. 

(c) Publication. — The Commission shall cause to be printed for distribution 
to the public the text of this Chapter, the Commission’s regulations and general 
rules, and any other material the Commission deems relevant and suitable, 
and shall furnish the same to any person upon application therefor. All 
publications printed shall comply with the requirements of G.S. 143-170.1. 

(d) Personnel. — Subject to other provisions of this Chapter, the Commis- 
sion is authorized to appoint, fix the compensation, and prescribe the duties 
and powers of such officers, accountants, attorneys, experts, and other persons 
as may be necessary in the performance of its duties. It shall provide for the 
holding of examinations to determine the qualifications of applicants for the 
positions so classified, and except for temporary appointments not to exceed six 
months in duration, shall appoint its personnel on the basis of efficiency and 
fitness as determined in such examinations. All positions shall be filled by 
persons selected and appointed on a nonpartisan merit basis. The Commission 
may delegate to any such person so appointed such power and authority as it 
deems reasonable and proper for the effective administration of this Chapter, 
and may, in its discretion, bond any person handling moneys or signing checks 
hereunder. 
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(e) Advisory Councils. —- The Governor shall appoint a State Advisory 
Council composed of men and women representing employers, employees, and 
the general public, in equal numbers. The Chairman of the Commission shall 
be a member of the State Advisory Council and shall serve as its chairman. 
There shall be 15 members of the Council (other than its chairman) who shall 
each be appointed for a term of four years. A quorum of the State Advisory 
Council shall consist of the chairman, or such appointed member as he may 
designate, plus one half of the total appointed members. The function of the 
Council shall be to aid the Commission in formulating policies and discussing 
problems related to the administration of this Chapter. Each member of the 
State Advisory Council attending meetings of the Council shall be paid the 
same amount per diem for his services as is provided for the members of other 
State boards, commissions, and committees who receive compensation for their 
services, including necessary time spent in traveling to and from his place of 
residence within the State to the place of meeting while engaged in the 
discharge of the duties of his office, and his actual mileage and subsistence at 
the same rate allowed to State officials. 

(f) Employment Stabilization. — The Commission, with the advice and aid 
of its advisory councils, and through its appropriate divisions, shall take all 
appropriate steps to reduce and prevent unemployment; to encourage and 
assist in the adoption of practical methods of vocational training, retraining 
and vocational guidance; to investigate, recommend, advise, and assist in the 
establishment and operation, by municipalities, counties, school districts, and 
the State, of reserves for public works to be used in times of business 
depression and unemployment; to promote the reemployment of unemployed 
workers throughout the State in every other way that may be feasible; and to 
these ends to carry on and publish the results of investigations and research 
studies. 

(g) Records and Reports. — 

(1) Each employing unit shall keep true and accurate employment 
records, containing such information as the Commission may pre- 
scribe. Such records shall be open to inspection and be subject to being 
copied by the Commission or its authorized representatives at any 
reasonable time and as often as may be necessary. Any employing unit 
doing business in North Carolina shall make available in this State to 
the Commission, such information with respect to persons, firms, or 
other employing units performing services for it which the Commis- 
sion deems necessary in connection with the administration of this 
Chapter. The Commission may require from any employing unit any 
sworn or unsworn reports, with respect to persons employed by it, 
which the Commission deems necessary for the effective administra- 
tion of this Chapter. 

(2) Ifthe Commission finds that any employer has failed to file any report 
or return required by this Chapter or any regulation made pursuant 
hereto, or has filed a report which the Commission finds incorrect or 
insufficient, the Commission may make an estimate of the informa- 
tion required from such employer on the basis of the best evidence 
reasonably available to it at the time, and make, upon the basis of 
such estimate, a report or return on behalf of such employer, and the 
report or return so made shall be deemed to be prima facie correct, 
and the Commission may make an assessment based upon such 
report and proceed to collect contributions due thereon in the manner 
as set forth in G.S. 96-10(b) of this Chapter: Provided, however, that 
no such report or return shall be made until the employer has first 
been given at least 10 days’ notice by registered mail to the last known 
address of such employer: Provided further, that no such report or 
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return shall be used as a basis in determining whether such employ- 
ing unit is an employer within the meaning of this Chapter. 

(h) Oaths and Witnesses. — In the discharge of the duties imposed by this 
Chapter, the chairman and any duly authorized representative or member of 
the Commission shall have power to administer oaths and affirmations, take 
depositions, certify to official acts, and issue subpoenas to compel the atten- 
dance of witnesses and the production of books, papers, correspondence, 
memoranda, and other records deemed necessary as evidence in connection 
with a disputed claim or the administration of this Chapter. 

(i) Subpoenas. — In case of contumacy by, or refusal to obey a subpoena 
issued to any person by the Commission or its authorized representative, any 
clerk of a superior court of this State within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person guilty of 
contumacy or refusal to obey is found or resides or transacts business, upon 
application by the Commission, or its duly authorized representatives, shall 
have jurisdiction to issue to such person an order requiring such person to 
appear before the Commission, or its duly authorized representatives, there to 
produce evidence if so ordered, or there to give testimony touching upon the 
matter under investigation or in question; and any failure to obey such order 
of the said clerk of superior court may be punished by the said clerk of superior 
court as a contempt of said court. Any person who shall, without just cause, fail 
or refuse to attend and testify or to answer any lawful inquiry or to produce 
books, papers, correspondence, memoranda, or other records in obedience to a 
subpoena of the Commission, shall be punished by a fine of not more than fifty 
dollars ($50.00) or by imprisonment for not longer than 30 days. 

4) Protection against Self-Incrimination. — No person shall be excused from 
attending and testifying or from producing books, papers, correspondence, 
memoranda, and other records before the Commission or in obedience to the 
subpoena of the Commission or any member thereof, or any duly authorized 
representative of the Commission, in any cause or proceeding before the 
Commission, on the ground that the testimony or evidence, documentary or 
otherwise, required of him may tend to incriminate him or subject him to a 
penalty or forfeiture; but no individual shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter, or thing 
concerning which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, documentary or otherwise, 
except that such individual so testifying shall not be exempt from prosecution 
and punishment for perjury committed in so testifying. 

(k) State-Federal Cooperation. — In the administration of this Chapter, the 
Commission shall cooperate, to the fullest extent consistent with the provi- 
sions of this Chapter, with the federal agency, official, or bureau fully 
authorized and empowered to administer the provisions of the Social Security 
Act approved August 14, 1935, as amended, shall make such reports, in such 
form and containing such information as such federal agency, official, or 
bureau may from time to time require, and shall comply with such provisions 
as such federal agency, official, or bureau may from time to time find necessary 
to assure the correctness and verification of such reports; and shall comply 
with the regulations prescribed by such agency, official, or bureau governing 
the expenditures of such sums as may be allotted and paid to this State under 
Title III of the Social Security Act for the purpose of assisting in the 
administration of this Chapter. The Commission shall further make its records 
available to the Railroad Retirement Board, created by the Railroad Retire- 
ment Act and the Railroad Unemployment Insurance Act, and shall furnish to 
the Railroad Retirement Board at the expense of the Railroad Retirement 
Board, such copies thereof as the Board shall deem necessary for its purposes 
in accordance with the provisions of section 303 (c) of the Social Security Act as 
amended. 
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Upon request therefor, the Commission shall furnish to any agency of the 
United States charged with the administration of public works or assistance 
through public employment, the name, address, ordinary occupation, and 
employment status of each recipient of benefits, and such recipient’s rights to 
further benefits under this Chapter. 

The Commission is authorized to make such investigations, secure and 
transmit such information, make available such services and facilities and 
exercise such of the other powers provided herein with respect to the admin- 
istration of this Chapter as it deems necessary or appropriate to facilitate the 
administration of any employment security or public employment service law, 
and in like manner, to accept and utilize information, services and facilities 
made available to this State by the agency charged with the administration of 
such other employment security or public employment service law. 

The Commission shall fully cooperate with the agencies of other states and 
shall make every proper effort within its means to oppose and prevent any 
further action which would, in its judgment, tend to effect complete or 
substantial federalization of State unemployment insurance funds or State 
employment security programs. 

(1) Reciprocal Arrangements. — 

(1) The Commission is hereby authorized to enter into reciprocal arrange- 
ments with appropriate and duly authorized agencies of other states 
or of the federal government, or both, whereby: 

a. Services performed by an individual for a single employing unit for 
which services are customarily performed in more than one state 
shall be deemed to be services performed entirely within any one 
of the states 
1. In which any part of such individual’s service is performed or 
2. In which such individual has his residence or 
3. In which the employing unit maintains a place of business, 

provided there is in effect, as to such services, an election by 
the employing unit, approved by the agency charged with the 
administration of such state’s employment security law, 
pursuant to which the services performed by such individual 
for such employing unit are deemed to be performed entirely 
within such state. 

b. Combining wage credits. — The Commission shall participate in 
any arrangements for the payment of compensation on the basis 
of combining an individual’s wages and employment covered 
under this Chapter with his wages and employment covered 
under one or more laws of the federal government and the 
unemployment compensation laws of other states which are 
approved by the United States Secretary of Labor in consultation 
with the state unemployment compensation agencies as reason- 
ably calculated to assure the prompt and full payment of com- 
pensation in such situations and which include provisions for (1) 
applying the base period of a single state law to a claim involving 
the combining of an individual’s wages and employment covered 
under two or more state unemployment compensation laws, and 
(2) avoiding the duplicate use of wages and employment by reason 
of such combining. 

c. The services of the Commission as agent may be made available to 
other states in taking interstate claims for such states. 

d. Contributions due under this Chapter with respect to wages for 
insured work shall for the purposes of G.S. 96-10 be deemed to 
have been paid to the fund as of the date payment was made as 
contributions therefor under another state or federal employment 
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security law, but no such arrangement shall be entered into 
unless it contains provisions for such reimbursement to the fund 
of such contributions as the Commission finds will be fair and 
reasonable as to all affected interests. 

e. The services of the Commission may be made available to such 
other agencies to assist in the enforcement and collection of 
judgments of such other agencies. 

f. The services on vessels engaged in interstate or foreign commerce 
for a single employer, wherever performed, shall be deemed 
performed within this State or within such other state. 

g. Benefits paid by agencies of other states may be reimbursed to 
such agencies in cases where services of the claimant were 
“employment” under this Chapter and contributions have been 
paid by the employer to this agency on remuneration paid for 
such services; provided the amount of such reimbursement shall 
not exceed the amount of benefits such claimant would have been 
entitled to receive under the provisions of this Chapter. 

(2) Reimbursements paid from the fund pursuant to subparagraphs b and 
c of subdivision (1) of this subsection shall be deemed to be benefits for 
the purpose of G.S. 96-6, 96-9, 96-12 and 96-12.01. The Commission is 
authorized to make to other states or federal agencies and to receive 
from such other state or federal agencies, reimbursements from or to 
the fund, in accordance with arrangements entered into pursuant to 
subdivision (1) of this subsection. 

(3) To the extent permissible under the laws and Constitution of the 
United States, the Commission is authorized to enter into or cooper- 
ate in arrangements whereby facilities and services provided under 
this Chapter and facilities and services provided under the employ- 
ment security law of any foreign government, may be utilized for the 
taking of claims and the payment of benefits under the Employment 
Security Law of this State or under a similar law of such government. 

(m) The Commission after due notice shall have the right and power to hold 
and conduct hearings for the purpose of determining the rights, status and 
liabilities of any “employing unit” or “employer” as said terms are defined by 
G.S. 96-8(4) and 96-8(5) and subdivisions thereunder. The Commission shall 
have the power and authority to determine any and all questions and issues of 
fact or questions of law that may arise under the Employment Security Law 
that may affect the rights, labilities and status of any employing unit or 
employer as heretofore defined by the Employment Security Law including the 
right to determine the amount of contributions, if any, which may be due the 
Commission by any employer. Hearings may be before the Commission or a 
Deputy Commissioner and shall be held in the central office of the Commission 
or at any other designated place within the State. They shall be open to the 
public and shall consist of a review of the evidence taken by a hearing officer 
designated by the Commission and a determination of the law applicable to 
that evidence. The Commission shall provide for the taking of evidence by a 
hearing officer who shall be a member of the legal staff of the Commission. 
Such hearing officer shall have the same power to issue subpoenas, administer 
oaths, conduct hearings and take evidence as is possessed by the Commission 
and such hearings shall be recorded, and he shall transmit all testimony and 
records of such hearings to the Commission for its determination. All such 
hearings conducted by such hearing officer shall be scheduled and held in any 
county in this State in which the employing unit or employer either resides, 
maintains a place of business, or conducts business; however, the Commission 
may require additional testimony at any hearings held by it at its office. From 
all decisions or determinations made by the Commission or a Deputy Commis- 
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sioner any party affected thereby shall be entitled to an appeal to the superior 
court. Before such party shall be allowed to appeal, he shall within 10 days 
after notice of such decision or determination, file with the Commission 
exceptions to the decision or the determination of the Commission, which 
exceptions will state the grounds of objection to such decision or determination. 
If any one of such exceptions shall be overruled then such party may appeal 
from the order overruling the exceptions, and shall, within 10 days after the 
decision overruling the exceptions, give notice of his appeal. When an excep- 
tion is made to the facts as found by the Commission, the appeal shall be to the 
superior court in term time but the decision or determination of the Commis- 
sion upon such review in the superior court shall be conclusive and binding as 
to all questions of fact supported by any competent evidence. When an 
exception is made to any rulings of law, as determined by the Commission, the 
appeal shall be to the judge of the superior court at chambers. The party 
appealing shall, within 10 days after the notice of appeal has been served, file 
with the Commission exceptions to the decision or determination overruling 
the exception which statement shall assign the errors complained of and the 
grounds of the appeal. Upon the filing of such statement the Commission shall, 
within 30 days, transmit all the papers and evidence considered by it, together 
with the assignments of errors filed by the appellant to a judge of the superior 
court holding court or residing in some district in which such appellant either 
resides, maintains a place of business or conducts business, or, unless the 
appellant objects after being given reasonable opportunity to object, to a judge 
of the Superior Court of Wake County: Provided, however, the 30-day period 
specified herein may be extended by agreement of parties. If there be no 
exceptions to any facts as found by the Commission the facts so found shall be 
binding upon the court and it shall be heard by the judge at chambers at some 
place in the district, above mentioned, of which all parties shall have 10 days’ 
notice. 

(n) The cause shall be entitled “State of North Carolina on Relationship of 
the Employment Security Commission of North Carolina against (here insert 
name of appellant),” and if there are exceptions to any facts found by the 
Commission it shall be placed on the civil issue docket of such court and shall 
have precedence over other civil actions except those described in G.S. 
96-10(b), and such cause shall be tried under such rules and regulations as are 
prescribed for the trial of other civil causes. By consent of all parties the appeal 
may be held and determined at chambers before any judge of a district in 
which the appellant either resides, maintains a place of business or conducts 
business, or said appeal may be heard before any judge holding court therein, 
or in any district in which the appellant either resides, maintains a place of 
business or conducts business. Either party may appeal to the appellate 
division from the judgment of the superior court under the same rules and 
regulations as are prescribed by law for appeals, except that if an appeal shall 
be taken on behalf of the Employment Security Commission of North Carolina 
it shall not be required to give any undertaking or make any deposit to secure 
the cost of such appeal and such court may advance the cause on its docket so 
as to give the same a speedy hearing. 

(0) The decision or determination of the Commission when docketed in the 
office of the clerk of the superior court of any county and when properly indexed 
and cross-indexed shall have the same force and effect as a judgment rendered 
by the superior court, and if it shall be adjudged in the decision or determi- 
nation of the Commission that any employer is indebted to the Commission for 
contributions, penalties and interest or either of the same, then said judgment 
shall constitute a lien upon any realty owned by said employer in the county 
only from the date of docketing of such decision or determination in the office 
of the clerk of the superior court and upon personalty owned by said employer 
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in said county only from the date of levy on such personalty, and upon the 
execution thereon no homestead or personal property exemptions shall be 
allowed; provided, that nothing herein shall affect any rights accruing to the 
Commission under G.S. 96-10. The provisions of this section, however, shall 
not have the effect of releasing any liens for contributions, penalties or 
interest, or either of the same, imposed by other law, nor shall they have the 
effect of postponing the payment of said contributions, penalties or interest, or 
depriving the said Employment Security Commission of North Carolina of any 
priority in order of payment provided in any other statute under which 
payment of the said contributions, penalties and interest or either of the same 
may be required. The superior court or any appellate court shall have full 
power and authority to issue any and all executions, orders, decrees, or writs 
that may be necessary to carry out the terms of said decision or determination 
of the Commission or to collect any amount of contribution, penalty or interest 
adjudged to be due the Commission by said decision or determination. In case 
of an appeal from any decision or determination of the Commission to the 
superior court or from any judgment of the superior court to the appellate 
division all proceedings to enforce said judgment, decision, or determination 
shall be stayed until final determination of such appeal but no proceedings for 
the collection of any amount of contribution, penalty or interest due on same 
shall be suspended or stayed unless the employer or party adjudged to pay the 
same shall file with the clerk of the superior court a bond in such amount not 
exceeding double the amount of contribution, penalty, interest or amount due 
and with such sureties as the clerk of the superior court deems necessary 
conditioned upon the payment of the contribution, penalty, interest or amount 
due when the appeal shall be finally decided or terminated. 

(p) The conduct of hearings shall be governed by suitable rules and 
regulations established by the Commission. The manner in which appeals and 
hearings shall be presented and conducted before the Commission shall be 
governed by suitable rules and regulations established by it. The Commission 
shall not be bound by common-law or statutory rules of evidence or by 
technical or formal rules of procedure but shall conduct hearings in such 
manner as to ascertain the substantial rights of the parties. 

(q) Notices of hearing shall be issued by the Commission or its authorized 
representative and sent by registered mail, return receipt requested, to the 
last known address of any employing unit, employers, persons, or firms 
involved. The notice shall be sent at least 10 days prior to the hearing date and 
shall contain notification of the place, date, hour, and purpose of the hearing. 
Subpoenas for witnesses to appear at any hearing shall be issued by the 
Commission or its authorized representative and shall order him to appear at 
the time, date and place shown thereon. Any bond or other undertaking 
required to be given in order to suspend or stay any execution shall be given 
payable to the Employment Security Commission of North Carolina. Any such 
bond or other undertaking may be forfeited or sued upon as are any other 
undertakings payable to the State. 

(r) None of the provisions or sections herein set forth in subsections (m)-(q) 
shall have the force and effect nor shall the same be construed or interpreted 
as repealing any of the provisions of G.S. 96-15 which provide for the procedure 
and determination of all claims for benefits and such claims for benefits shall 
be prosecuted and determined as provided by said G.S. 96-15. 

(s) Upon a finding of good cause, the Commission shall have the power in its 
sole discretion to forgive, in whole or in part, any overpayment arising under 
G.S. 96-18(g)(2). 

(t) Confidentiality of Records, Reports, and Information Obtained from 
Claimants, Employers, and Units of Government. 

(1) Confidentiality of Information Contained in Records and Reports. — 
(i) Except as hereinafter otherwise provided, it shall be unlawful for 
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any person to obtain, disclose, or use, or to authorize or permit the use 
of any information which is obtained from any employing unit, 
individual, or unit of government pursuant to the administration of 
this Chapter or G.S. 108A-29. (ii) Any claimant or employer or their 
legal representatives shall be supplied with information from the 
records of the Employment Security Commission to the extent neces- 
sary for the proper presentation of claims or defenses in any proceed- 
ing under this Chapter. Notwithstanding any other provision of law, 
any claimant may be supplied, subject to restrictions as the Commis- 
sion may by regulation prescribe, with any information contained in 
his payment record or on his most recent monetary determination, 
and any individual, as well as any interested employer, may be 
supplied with information as to the individual’s potential benefit 
rights from claim records. (iii) Subject to restrictions as the Commis- 
sion may by regulation provide, information from the records of the 
Employment Security Commission may be made available to any 
agency or public official for any purpose for which disclosure is 
required by statute or regulation. (iv) The Commission may, in its sole 
discretion, permit the use of information in its possession by public 
officials in the performance of their public duties. (v) The Commission 
shall release the payment and the amount of unemployment compen- 
sation benefits upon receipt of a subpoena in a proceeding involving 
child support. (vi) The Commission shall furnish to the State Control- 
ler any information the State Controller needs to prepare and publish 
a comprehensive annual financial report of the State or to track 
debtors of the State. 


(2) Job Service Information. — (i) Except as hereinafter otherwise pro- 


vided it is unlawful for any person to disclose any information 
obtained by the North Carolina State Employment Service Division 
from workers, employers, applicants, or other persons or groups of 
persons in the course of administering the State Public Employment 
Service Program. Provided, however, that if all interested parties 
waive in writing the right to hold such information confidential, the 
information may be disclosed and used but only for those purposes 
that the parties and the Commission have agreed upon in writing. (ii) 
The Employment Service Division shall make public, through the 
newspapers and any other suitable media, information as to job 
openings and available applicants for the purpose of supplying the 
demand for workers and employment. (iii) The Labor Market Infor- 
mation Division shall collect, collate, and publish statistical and other 
information relating to the work under the Commission’s jurisdiction; 
investigate economic developments, and the extent and causes of 
unemployment and its remedies with the view of preparing for the 
information of the General Assembly such facts as in the Commis- 
sion’s opinion may make further legislation desirable. (iv) Except as 
provided by Commission regulation, any information published pur- 
suant to this subdivision shall not be published in any manner 
revealing the identity of the applicant or the employing unit. 


(3) Penalties for Disclosure or Improper Use. — Any person violating any 


provision of this section may be fined not less than twenty dollars 
($20.00) nor more than two hundred dollars ($200.00), or imprisoned 
for not longer than 90 days, or both. 


(4) Regulations. — The Commission may provide by regulation for proce- 


dures by which requests for information will be considered and the 
methods by which such information may be disclosed. The Commis- 
sion is authorized to provide by regulation for the assessment of fees 
for securing and copying information released under this section. 
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(5) Privileged Status of Letters and Reports and Other Information 


Relating to Administration of this Chapter. — All letters, reports, 
communication, or any other matters, either oral or written, including 
any testimony at any hearing, from the employer or employee to each 
other or to the Commission or any of its agents, representatives, or 
employees, which letters, reports, or other communication shall have 
been written, sent, delivered, or made in connection with the require- 
ments of the administration of this Chapter, shall be absolutely 
privileged communication in any civil or criminal proceedings except 
proceedings pursuant to or involving the administration of this 
Chapter and except proceedings involving child support and only for 
the purpose of establishing the payment and amount of unemploy- 
ment compensation benefits. Nothing in this subdivision shall be 
construed to prohibit the Commission, upon written request and on a 
reimbursable basis only, from disclosing information from the records 
of a proceeding before an appeals referee, deputy commissioner, or 
other hearing officer by whatever name called, compiled for the 
purpose of resolving issues raised pursuant to the Employment 
Security Law. 


(6) Nothing in this subsection (t) shall operate to relieve any claimant or 


employing unit from disclosing any information required by this 
Chapter or by regulations promulgated thereunder. 


(7) Nothing in this subsection (t) shall be construed to prevent the 


Commission from allowing any individual or entity to examine and 
copy any report, return, or any other written communication made by 
that individual or entity to the Commission, its agents, or its employ- 
ees. 


(7a) Nothing in this subsection (t) shall be construed to prevent the 


Commission from disclosing, upon request and on a reimbursable 
basis only, to officers and employees of the Department of Housing and 
Urban Development and to representatives of a public housing agency 
as defined in Section 303(1)(4) of the Social Security Act, any informa- 
tion from the records of the Employment Security Commission with 
respect to individuals applying for or participating in any housing 
assistance program administered by the Department of Housing and 
Urban Development who have signed an appropriate consent form 
approved by the Secretary of Housing and Urban Development. It is 
the purpose of this paragraph to assure the Employment Security 
Commission’s compliance with Section 303(i)(1) of the Social Security 
Act and it shall be construed accordingly. 


(7b) Nothing in this subsection (t) shall be construed to prevent the 


Commission from disclosing, upon request and on a reimbursable 
basis, to the Secretary of Health and Human Services, any informa- 
tion from the records of the Employment Security Commission as may 
be required by Section 303(h)(1) of the Social Security Act. It is the 
purpose of this paragraph to assure compliance with Section 303(h)(1) 
of the Social Security Act and it shall be construed accordingly. 


(8) Any finding of fact or law, judgment, determination, conclusion or final 


order made by an adjudicator, appeals referee, commissioner, the 
Commission or any other person acting under authority of the 
Commission pursuant to the Employment Security Law is not admis- 
sible or binding in any separate or subsequent action or proceeding, 
between a person and his present or previous employer brought before 
an arbitrator, court or judge of this State or the United States, 
regardless of whether the prior action was between the same or 
related parties or involved the same facts. 
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Provided, however, any finding of fact or law, judgment, determina- 
tion, conclusion, or final order made by an adjudicator, appeals 
referee, commissioner, the Commission or any other person acting 
under the authority of the Commission pursuant to the Employment 
Security Law shall be admissible in proceedings before the North 
Carolina Industrial Commission. 

(u) Service of process upon the Commission in any proceeding instituted 
before an administrative agency or court of this State shall be pursuant to G.S. 
1A-1, Rule 4(j)(4); however, notice of the requirement to withhold unemploy- 
ment compensation benefits pursuant to G.S. 110-136.2(f) shall be served upon 
the process agent for the Employment Security Commission by regular or 
courier mail. 

(v) Advisory rulings may be made by the Commission with respect to the 
applicability of any statute or rule administered by the Commission, as follows: 

(1) All requests for advisory rulings shall be made in writing and 
submitted to the Chief Counsel. Such requests shall state the facts 
and statutes or rules on which the ruling is requested. 

(2) The Chief Counsel may request from any person securing an advisory 
ruling any additional information that is necessary. Failure to supply 
such additional information shall be cause for the Commission to 
decline to issue an advisory ruling. 

(3) The Commission may decline to issue an advisory ruling if any 
administrative or judicial proceeding is pending with the person 
requesting the ruling on the same factual grounds. The Commission 
may decline to issue an advisory ruling if such a ruling may harm the 
Commission’s interest in any litigation in which it is or may be a party. 

(4) All advisory rulings shall be issued no later than 30 days from the date 
all information necessary to make a ruling has been received by the 
Chief Counsel. 

(5) No advisory ruling shall be binding upon the Commission provided 
that in any subsequent enforcement action initiated by the Commis- 
sion, any person’s reliance on such ruling shall be considered in 
mitigation of any penalty sought to be assessed. (Ex. Sess. 1936, c. 1, 
S. ll 1959.6. 21 C2, Se On CxO 2,155 OF COn2 01,209: OC eens 
D943 66.3. ho 88.11 6-253,1945,.C. 022.188, 1-3 194 (C20 nscale 
20;,C, 095,.55...1,.0,../, 1949.6, 424.15. 1195) C.g90218S oleh Oee oes 
401, ss. 1-4;.1955, c. 385, ss..132; c..479; 1957,.c..1059.s.15 1969 tenaa. 
S3,09:.Ci,0/1O 6SSn dy 2ielb Ol LiCe Ol ouSSealee 2 O11, Casbculgisscamel meu 
¢,.6603s..2°1979-Ondisess.,,culL212, 5.2: 298 bc. 1o0ls ul alos sas ae 
s. 16; 1983 (Reg. Sess:, 1984), c. 995,.s..6;, 1985; c..197, ss..1.,.6; 7; ¢. a2, 
Std LIB 1, Ciclo: Coll OA p55 4, 411 pon L9OI C1085) Gonrlnen en noes 
Me Gig LOO Ch OU Gu Sagh: Co L245. oe LOO Ome. OA. c8S aele Gell eee 
c. 507, s. 27.8(n); 1999-340, s. 10; 2000-140, s. 93.1(a); 2001-424, s. 
127,.2(0)2004-203 8a) 


Effect of Amendments. — Session Laws _ stituted “subdivision” for “subsection (II)” in 
2004-203, s. 8, effective August 17, 2004, sub- subdivision (t)(2). 


§ 96-5. Employment Security Administration Fund. 


(a) Special Fund. — There is hereby created in the State treasury a special 
fund to be known as the Employment Security Administration Fund. All 
moneys which are deposited or paid into this fund shall be continuously 
available to the Commission for expenditure in accordance with the provisions 
of this Chapter, and shall not lapse at any time or be transferred to any other 
fund. The Employment Security Administration Fund, except as otherwise 
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provided in this Chapter, shall be subject to the provisions of the Executive 
Budget Act (G.S. 143-1 et seq.) and the Personnel Act (G.S. 126-1 et seq.). All 
moneys in this fund which are received from the federal government or any 
agency thereof or which are appropriated by this State for the purpose 
described in G.S. 96-20 shall be expended solely for the purposes and in the 
amounts found necessary by the Secretary of Labor for the proper and efficient 
administration of this Chapter. The fund shall consist of all moneys appropri- 
ated by this State, all moneys received from the United States of America, or 
any agency thereof, including the Secretary of Labor, and all moneys received 
from any other source for such purpose, and shall also include any moneys 
received from any agency of the United States or any other state as compen- 
sation for services or facilities supplied to such agency, any amounts received 
pursuant to any surety bond or insurance policy or from other sources for 
losses sustained by the Employment Security Administration Fund or by 
reason of damage to equipment or supplies purchased from moneys in such 
fund, and any proceeds realized from the sale or disposition of any such 
equipment or supplies which may no longer be necessary for the proper 
administration of this Chapter: Provided, any interest collected on contribu- 
tions and/or penalties collected pursuant to this Chapter shall be paid into the 
Special Employment Security Administration Fund created by subsection (c) of 
this section. All moneys in this fund shall be deposited, administered, and 
disbursed in the same manner and under the same conditions and require- 
ments as is provided by law for other special funds in the State treasury, and 
shall be maintained in a separate account on the books of the State treasury. 
The State Treasurer shall be liable on his official bond for the faithful 
performance of his duties in connection with the Employment Security 
Administration Fund provided for under this Chapter. Such liability on the 
official bond shall be effective immediately upon the enactment of this 
provision, and such liability shall exist in addition to any liability upon any 
separate bond existent on the effective date of this provision, or which may be 
given in the future. All sums recovered on any surety bond for losses sustained 
oo the Employment Security Administration Fund shall be deposited in said 
und. 

(b) Replacement of Funds Lost or Improperly Expended. — If any moneys 
received from the Secretary of Labor under Title III of the Social Security Act, 
or any unencumbered balances in the Employment Security Administration 
Fund or any moneys granted to this State pursuant to the provisions of the 
Wagner-Peyser Act, or any moneys made available by this State or its political 
subdivisions and matched by such moneys granted to this State pursuant to 
the provisions of the Wagner-Peyser Act, are found by the Secretary of Labor, 
because of any action or contingency, to have been lost or expended for 
purposes other than, or in amounts in excess of those found necessary by the 
Secretary of Labor for the proper administration of this Chapter, it is the policy 
of this State that such moneys, not available from the Special Employment 
Security Administration Fund established by subsection (c) of this section, 
shall be replaced by moneys appropriated for such purpose from the general 
funds of this State to the Employment Security Administration Fund for 
expenditure as provided in subsection (a) of this section. Upon receipt of notice 
of such a finding by the Secretary of Labor, the Commission shall promptly pay 
from the Special Employment Security Administration Fund such sum if 
available in such fund; if not available, it shall promptly report the amount 
required for such replacement to the Governor and the Governor shall, at the 
earliest opportunity, submit to the legislature a request for the appropriation 
of such amount. 

(c) There is hereby created in the State treasury a special fund to be known 
as the Special Employment Security Administration Fund. All interest and 
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penalties, regardless of when the same became payable, collected from em- 
ployers under the provisions of this Chapter subsequent to June 30, 1947 as 
well as any appropriations of funds by the General Assembly, shall be paid into 
this fund. No part of said fund shall be expended or available for expenditure 
in lieu of federal funds made available to the Commission for the administra- 
tion of this Chapter. Said fund shall be used by the Commission for the 
payment of costs and charges of administration which are found by the 
Secretary of Labor not to be proper and valid charges payable out of any funds 
in the Employment Security Administration Fund received from any source 
and shall also be used by the Commission for: (i) extensions, repairs, enlarge- 
ments and improvements to buildings, and the enhancement of the work 
environment in buildings used for Commission business; (ii) the acquisition of 
real estate, buildings and equipment required for the expeditious handling of 
Commission business; and (iii) the temporary stabilization of federal funds 
cash flow. The Employment Security Commission may use funds either from 
the Special Employment Security Commission Administration Fund created 
by this subsection or from federal funds, or from a combination of the two, to 
offset the costs of compliance with Article 7A [of Chapter 163] of the General 
Statutes of North Carolina or compliance with P.L. 103-31. Refunds of interest 
allowable under G.S. 96-10, subsection (e) shall be made from this special fund: 
Provided, such interest was deposited in said fund: Provided further, that in 
those cases where an employer takes credit for a previous overpayment of 
interest on contributions due by such employer pursuant to G.S. 96-10, 
subsection (e), that the amount of such credit taken for such overpayment of 
interest shall be reimbursed to the Unemployment Insurance Fund from the 
Special Employment Security Administration Fund. The Special Employment 
Security Administration Fund, except as otherwise provided in this Chapter, 
shall be subject to the provisions of the Executive Budget Act (G.S. 148-1 et 
seq.) and the Personnel Act (G.S. 126-1 et seq.). All moneys in this fund shall 
be deposited, administered, and disbursed in the same manner and under the 
same conditions and requirements as is provided by law for other special funds 
in the State treasury, and shall be maintained in a separate account on the 
books of the State treasury. The State Treasurer shall be liable on his official 
bond for the faithful performance of his duties in connection with the Special 
Employment Security Administration Fund provided for under this Chapter. 
Such liability on the official bond shall be effective immediately upon the 
enactment of this provision, and such liability shall exist in addition to any 
liability upon any separate bond existent on the effective date of this provision, 
or which may be given in the future. All sums recovered on any surety bond for 
losses sustained by the Special Employment Security Administration Fund 
shall be deposited in said fund. The moneys in the Special Employment 
Security Administration Fund shall be continuously available to the Commis- 
sion for expenditure in accordance with the provisions of this section. 

(cl) Repealed by Session Laws 2004-124, s. 13.7B(b), effective July 20, 2004. 

(d) The other provisions of this section and G.S. 96-6, to the contrary 
notwithstanding, the Commission is authorized to requisition and receive from 
its account in the unemployment trust fund in the treasury of the United 
States of America, in the manner permitted by federal law, such moneys 
standing to its credit in such fund, as are permitted by federal law to be used 
for expense of administering this Chapter and to expend such moneys for such 
purpose, without regard to a determination of necessity by a federal agency. 
The State Treasurer shall be treasurer and custodian of the amounts of money 
so requisitioned. Such moneys shall be deposited, administered, and disbursed 
in the same manner and under the same conditions and requirements as are 
provided by law for other special funds in the State treasury. 

(e) Reed Bill Fund Authorization. — Subject to a specific appropriation by 
the General Assembly of North Carolina to the Employment Security Commis- 


818 


$96-5 EMPLOYMENT SECURITY §96-5 


sion out of funds credited to and held in this State’s account in the Unemploy- 
ment Trust Fund by the Secretary of the Treasury of the United States 
pursuant to and in accordance with section 903 of the Social Security Act, the 
Commission is authorized to utilize such funds for the administration of the 
Employment Security Law, including personal services, operating and other 
expenses incurred in the administration of said law, as well as for the purchase 
or rental, either or both, of offices, lands, buildings or parts of buildings, 
fixtures, furnishings, equipment, supplies and the construction of buildings or 
parts of buildings, suitable for use in this State by the Employment Security 
Commission, and for the payment of expenses incurred for the construction, 
maintenance, improvements or repair of, or alterations to, such real or 
personal property. Provided, that any such funds appropriated by the General 
Assembly shall not exceed the amount in the Unemployment Trust Fund 
which may be obligated for expenditure for such purposes; and provided that 
said funds shall not be obligated for expenditure, as herein provided, after the 
close of the two-year period which begins on the effective date of the 
appropriation. 

(f) Employment Security Commission Reserve Fund. — There is created in 
the State treasury a special trust fund, separate and apart from all other 
public moneys or funds of this State, to be known as the Employment Security 
Commission Reserve Fund, hereinafter “Reserve Fund”. Part of the proceeds 
from the tax on contributions imposed in G.S. 96-9(b)(3)j shall be credited to 
the Reserve Fund, as specified in that statute. The moneys in the Reserve 
Fund may be used by the Commission for loans to the Unemployment 
Insurance Fund, as security for loans from the federal Unemployment Insur- 
ance Trust Fund, and to pay any interest required on advances under Title XII 
of the Social Security Act, and shall be continuously available to the Commis- 
sion for expenditure in accordance with the provisions of this section. The 
State Treasurer shall be ex officio the treasurer and custodian and shall invest 
said moneys in accordance with existing law as well as rules and regulations 
promulgated pursuant thereto. Furthermore, the State Treasurer shall dis- 
burse the moneys in accordance with the directions of the Commission and in 
accordance with such regulations as the Commission may prescribe. 

Administrative costs for the collection of the tax and interest payable to the 
Reserve Fund shall be borne by the Special Employment Security Administra- 
tion Fund. 

The interest earned from investment of the Reserve Fund moneys shall be 
deposited in a fund hereby established in the State Treasurer’s Office, to be 
known as the “Worker Training Trust Fund”. These moneys shall be used to: 

(1) Fund programs, specifically for the benefit of unemployed workers or 
workers who have received notice of long-term layoff or permanent 
unemployment, which will enhance the employability of workers, 
including, but not limited to, adult basic education, adult high school 
or equivalency programs, occupational skills training programs, as- 
sessment, job counseling and placement programs; 

(2) Continue operation of local Employment Security Commission offices 
throughout the State; or 

(3) Provide refunds to employers. 

The use of funds from the Worker Training Trust Fund, for the purposes set 
out in the above paragraph, shall be pursuant to appropriations in the Current 
Operations Appropriations Act. Funds appropriated from the Worker Training 
Trust Fund that are unexpended and unencumbered at the end of the fiscal 
year for which they are appropriated shall revert to the State treasury to the 
credit of the Worker Training Trust Fund in accordance with G.S. 143-18. 

(g) Notwithstanding subsection (f) of this section, the State Treasurer may 
invest not more than a total of twenty-five million dollars ($25,000,000) of 
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funds in the Employment Security Commission Reserve Fund established 
under subsection (f) of this section in securities issued by the North Carolina 
Technological Development Authority, Inc., the proceeds for which are directed 
to support investment in venture capital funds. The State Treasurer shall 
report to the Joint Legislative Commission on Governmental Operations and 
the Fiscal Research Division on October 1 and March 1 of each fiscal year on 
investments made pursuant to this subsection. (Ex. Sess. 1936, c. 1, s. 13; 1941, 
ec. 108;'ss..12; 13;,1947; c.. 326, s.5;c. 598, s. 1;,1949).cn424, 5-27 1951 aeyaaes 
s, 18;.1953; ¢: 401,-ss. 1, 5; 1977,-c. 727, ss. 11-13; 1981, ¢..160,-s: 2719875 eslite 
ss. 1, 2; 1991, c. 689, s. 142; 1991, Ex. Sess., c. 6, s. 1; 1995 (Reg. Sess., 1996), 
c. 608, s. 2; 1996, 2nd Ex. Sess., c. 18, s. 26.6; 2004-124, s. 18.7B(b).) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2004-124, s. 13.7B(f), provides: 
“Notwithstanding the provisions of G.S. 96-5(f), 
there is appropriated from the Worker Training 
Trust Fund to the Community College System 


Office the sum of one hundred fifty thousand 
dollars ($150,000) for the 2004-2005 fiscal year 
to be used for a training program in entrepre- 
neurial skills to be operated by North Carolina 
REAL Enterprises and the sum of two hundred 
fifty thousand dollars ($250,000) for the 2004- 
2005 fiscal year to be used for the operation of 
the Hosiery Technology Center.” 

Effect of Amendments. — Session Laws 
2004-124, s. 13.7B(b), effective July 20, 2004, 
repealed subsection (c1). 


ARTICLE 2. 


Unemployment Insurance Division. 


§ 96-8. Definitions. 


As used in this Chapter, unless the context clearly requires otherwise: 

(1) “Benefits” means the money payments payable to an individual, as 
provided in this Chapter, with respect to his unemployment. 

(2) “Commission” means the Employment Security Commission estab- 
lished by this Chapter. 

(3) “Contributions” means the money payments to the State Unemploy- 
ment Insurance Fund required by this Chapter. 

(4) “Employing unit” means any individual or type of organization, 
including any partnership, association, trust, estate, joint-stock com- 
pany, insurance company, or corporation, whether domestic or foreign, 
or the receiver, trustee in bankruptcy, trustee or successor thereof, or 
the legal representative of a deceased person which has or had in its 
employ one or more individuals performing services for it within this 
State. All individuals performing services within this State for any 
employing unit which maintains two or more separate establishments 
within this State shall be deemed to be employed by a single 
employing unit for all the purposes of this Chapter. Each individual 
employed to perform or to assist in performing the work of any agent 
or employee of an employing unit shall be deemed to be employed by 
such employing unit for all the purposes of this Chapter unless such 
agent or employee is an employer subject to the tax imposed by the 
Federal Unemployment Tax Act, whether such individual was hired 
or paid directly by such employing unit or by such agent or employee, 
provided the employing unit had actual or constructive knowledge of 
such work: Provided, however, that nothing herein, on or after July 1, 
1939, shall be construed to apply to that part of the business of such 
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“employers” as may come within the meaning of that term as it is 

pelted in section one (a) of the Railroad Unemployment Insurance 

eb) 
(5) “Employer” means: 

a. Any employing unit which (a) within the current or preceding 
calendar year, and which for some portion of a day in each of 20 
different calendar weeks within such calendar year (whether or 
not such weeks are or were consecutive), has or had in employ- 
ment one or more individuals (not necessarily simultaneously 
and irrespective of whether the same individuals are or were 
employed in each such week); or (b) in any calendar quarter in 
either the current or preceding calendar year paid for service in 
employment wages of one thousand five hundred dollars ($1,500) 
or more. Provided further, for the purpose of this paragraph, 
“employment” shall include services which would constitute “em- 
ployment” but for the fact that such services are deemed to be 
performed entirely within another state pursuant to an election 
under an arrangement entered into by the Commission pursuant 
to subsection (/) of G.S. 96-4, and an agency charged with the 
administration of any other state or federal employment security 
law. Provided further, for the purpose of this paragraph, “week” 
means a period of seven consecutive calendar days, and when a 
calendar week falls partly within each of two calendar years, the 
days of that week up to January 1 shall be deemed one calendar 
week, and the days beginning January 1, another such week. 

b. Any employing unit which acquired the organization, trade or 
business, or substantially all the assets thereof, of another which 
at the time of such acquisition was an employer subject to this 
Chapter, or which acquired a part of the organization, trade, or 
business of another, which at the time of such acquisition was an 
employer subject to this Chapter; provided, such other would 
have been an employer under paragraph a of this subdivision if 
such part had constituted its entire organization, trade, or 
business; provided further, that G.S. 96-10, subsection (d), shall 
not be applicable to an individual or employing unit acquiring 
such part of the organization, trade or business. The provisions of 
G.S. 96-11(a) to the contrary notwithstanding, any employing 
unit which becomes an employer solely by virtue of the provisions 
of this paragraph shall not be liable for contributions based on 
wages paid or payable to individuals with respect to employment 
performed by such individuals for such employing unit prior to 
the date of acquisition of the organization, trade, business, or a 
part thereof as specified herein, or substantially all the assets of 
another, which at the time of such acquisition was an employer 
subject to this Chapter. This provision shall not be applicable 
with respect to any employing unit which is an employer by 
reason of any other provision of this Chapter. A successor by total 
acquisition under the provisions of this paragraph may be re- 
lieved from coverage hereunder by making written application 
with the Commission within 60 days from the date the Commis- 
sion mails him a notification of his liability and provided the 
Commission finds the predecessor was an employer at the time of 
such acquisition only because such predecessor had failed to 
make application for termination of coverage as provided in G.S. 
96-11 of this Chapter. A successor under the provisions of this 
paragraph who becomes an employer by virtue of having acquired 
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a part of the organization, trade or business of the predecessor 
hereunder may be relieved from coverage upon making written 
application with the Commission within 60 days from the date 
the Commission mails him a notification of his liability and the 
Commission finds that the predecessor could have terminated by 
making the application under G.S. 96-11 if the part acquired had 
constituted all of the predecessor’s business. 

c. Repealed by Session Laws 1985, c. 552, s. 1. 

d. Any employing unit which, having become an employer under 
paragraphs a or b, has not, under G.S. 96-11, ceased to be an 
employer subject to this Chapter; or 

e. For the effective period of its election pursuant to G.S. 96-11(c) any 
other employing unit which has elected to become fully subject to 
this Chapter. 

Any employing unit not an employer by reason of any other 
paragraph of this subdivision, for which within any calendar year, 
services in employment are or were performed with respect to 
which such employing unit is or was liable for any federal tax 
against which credit may or could have been taken for contribu- 
tions required to be paid into a State Unemployment Insurance 
Fund; or which as a condition for approval of this Chapter for full 
tax credit against the tax imposed by the Federal Unemployment 
Tax Act is required, pursuant to such act, to be an “employer” 
under this Chapter; or any employing unit required to be covered 
by the Federal Unemployment Tax Act; provided, that such 
employer, notwithstanding the provisions of G.S. 96-11, shall 
cease to be subject to the provisions of this Chapter during any 
calendar year if the Commission finds that during such period the 
employer was not subject to the provisions of the Federal Unem- 
ployment Tax Act and any other provision of this Chapter. 

g. Repealed by Session Laws 1985, c. 552, s. 2. 

h. Any employing unit which maintains an operating office within 
this State from which the operations of an American vessel 
operating on navigable waters within or within and without the 
United States or ordinarily and regularly supervised, managed, 
directed, and controlled: Provided, the employing unit would be 
an employer by reason of any other paragraph of this subdivision. 

i. Repealed by Session Laws 1985, c. 552, 5.3. - 

j. Prior to January 1, 1978, any institution of higher education or 
State hospital located in this State which is an agency or 
instrumentality of this State, or which is owned or operated by 
the State or an instrumentality of this State (or by this State and 
one or more states or their instrumentalities), provided such 
employing unit, in each of 20 different calendar weeks within the 
current or preceding calendar year (whether or not such weeks 
are or were consecutive), has or had in employment one or more 
individuals (not necessarily simultaneously and irrespective of 
whether the same individuals are or were employed in each such 
week), or in any calendar quarter in either the current or 
preceding calendar year paid for services in employment wages of 
one thousand five hundred dollars ($1,500) or more. 

For purposes of this Chapter, “institution of higher education” 
means an educational institution in this State which: (i) admits 
as regular students only individuals having a certificate of 
graduation from a high school or the recognized equivalent of 
such certificate; (ii) is legally authorized in this State to provide a 
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program of education beyond high school; (iii) provides an educa- 
tional program for which it awards a bachelor’s or higher degree, 
or provides a program which is acceptable for credit toward such 
a degree or a program of training to prepare students for gainful 
employment in a recognized occupation; (iv) is a public or other 
nonprofit institution; and (v) notwithstanding any of the forego- 
ing provisions of this subdivision, is a university, college, or 
community college in the State. 

For purposes of this Chapter, “State hospital” means any 
institution licensed by the Department of Health and Human 
Services under Chapter 122C or Chapter 131E of the General 
Statutes. 


k. Notwithstanding any other provision of this Chapter, any nonprofit 


organization or a group of organizations (hereafter, where the 
words “nonprofit organization” are used in this Chapter, it shall 
include a group of nonprofit organizations), any corporation, or 
any community chest, fund, or foundation that is organized and 
operated exclusively for religious, charitable, scientific, testing 
for public safety, literary, or educational purposes, or for the 
prevention of cruelty to children or animals, and that is exempt or 
may be exempted from federal income tax under section 501(c)(3) 
of the Internal Revenue Code, as long as the employing unit for 
some portion of a day in each of 20 different calendar weeks 
within the current or preceding calendar year (whether or not the 
weeks are or were consecutive) has or had in employment four or 
more individuals (not necessarily simultaneously and irrespec- 
tive of whether the same individuals are or were employed in 
each week). 


l. Repealed by Session Laws 1981, c. 160, s. 5. 
m. Repealed by Session Laws 1981, c. 160, s. 6. 
n. With respect to employment on and after January 1, 1978, any 


person or employing unit who (a) during any calendar quarter in 
the current calendar year or the preceding calendar year paid 
wages of twenty thousand dollars ($20,000) or more for agricul- 
tural labor, or (b) on each of some 20 days during the current or 
preceding calendar year, each day being in a different calendar 
week, employed at least 10 individuals in employment in agricul- 
tural labor for some portion of the day. Provided, that with respect 
to agricultural labor performed by a crew on and after January 1, 
1978, the crew leader shall be deemed an employer if (1) either of 
the requirements set forth in the first sentence of this paragraph 
are met; and (2) the crew members are not employed by another 
person within the meaning of the first sentence of this paragraph; 
(3) and if the crew leader holds a valid certificate of registration 
under the Migrant and Seasonal Agricultural Worker Protection 
Act; or substantially all the members of the crew operate or 
maintain tractors, mechanized harvesting or crop dusting equip- 
ment, or any other mechanized equipment, which is provided by 
the crew leader. For purposes of this paragraph, the term “crew 
leader” means an individual who (1) furnishes individuals to 
perform agricultural labor for any other person, (2) pays (either 
on his behalf or on behalf of such other person) the individuals so 
furnished by him for the agricultural labor performed by them, 
and (3) has not entered into a written agreement with such other 
person under which such individual is designated as an employee 
of such other person. The farm operator shall be deemed to be the 
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employer of any worker hired by the farm operator; any assign- 
ment to work with a crew or under a crew leader notwithstand- 
ing. All the workers shall be deemed the employees of the farm 
operator when the crew leader does not qualify as the employer 
under the provisions set out in this paragraph. 


o. With respect to employment on and after January 1, 1978, any 


person who during any calendar quarter in the current calendar 
year or the preceding calendar year paid wages in cash of one 
thousand dollars ($1,000) or more for domestic service in a 
private home, local college club, or local chapter of a college 
fraternity or sorority. 


p. With respect to employment on and after January 1, 1978, any 


state and local governmental employing unit, including the State 
of North Carolina, a county board of education, a city board of 
education, the State Board of Education, the Board of Trustees of 
The University of North Carolina, the board of trustees of other 
institutions and agencies supported and under the control of the 
State, any other agency of and within the State by which a 
teacher or other employee is paid, and any county, incorporated 
city or town, the light and water board or commission of any 
incorporated city or town, the board of alcoholic control of any 
county or incorporated city or town, county and/or city airport 
authorities, housing authorities created and operated under and 
by virtue of Chapter 157 of the General Statutes, redevelopment 
commissions created and operated under and by virtue of Article 
22, Chapter 160A of the General Statutes, county and/or city or 
regional libraries, county and/or city boards of health, district 
boards of health, any other separate, local governmental entity, 
jointly owned or operated governmental entities, and the Retire- 
ment System. For purposes of this Chapter, any employing unit 
described in this paragraph is not an employer by reason of hiring 
an intern. 


q. With respect to employment on and after January 1, 1978, any 


nonprofit elementary and secondary school. For purposes of this 
Chapter, “secondary school” means any school not an institution 
of higher education as defined in G.S. 96-8(5)j. 


r. An employee service company which is an employing unit is the 


employer of an individual who is engaged in employment per- 

forming services for a client or customer of the employee service 

company if the employee service company is taxed under the 

Federal Unemployment Tax Act (26 U.S.C. § 3301 to § 3311) on 

the basis of that employment. For purpose of this Chapter, 

“employee service company” means a leasing company or tempo- 

rary help service which contracts with clients or customers to 

supply individuals to perform services for the client or customer 
and which, both under contract and in fact: 

1. Negotiates with clients or customers for such matters as time, 
place, type of work, working conditions, quality, and price of 
the services; 

2. Determines assignments or reassignments of individuals to its 
clients or customers, even if the individuals retain the right 
to refuse specific assignments; 

3. Sets the rate of pay of the individuals, whether or not through 
negotiation; 

4. Pays the individuals from its account or accounts; and 

5. Hires and terminates individuals who perform services for the 
clients or customers. 
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s. Any Indian tribe as defined in the Federal Unemployment Tax Act, 
26 U.S.C. § 3301 et seq. 

(6)a. “Employment” means service performed including service in inter- 
state commerce, except employment as defined in the Railroad 
Retirement Act and the Railroad Unemployment Insurance Act, 
performed for wage or under any contract of hire, written or oral, 
express or implied, in which the relationship of the individual 
performing such service and the employing unit for which such 
service is rendered is, as to such service, the legal relationship of 
employer and employee. Provided, however, the term “employee” 
includes an officer of a corporation, but such term does not include 
(i) any individual who, under the usual common-law rules appli- 
cable in determining the employer-employee relationship, has the 
status of an independent contractor or (ii) any individual (except 
an officer of a corporation) who is not an employee under such 
common-law rules. An employee who is on paid vacation or is on 
paid leave of absence due to illness or other reason shall be 
deemed to be in employment irrespective of the failure of such 
individual to perform services for the employing unit during such 
period. 

b. The term “employment” shall include an individual’s entire service, 
performed within or both within and without this State if: 

1. The service is localized in this State; or 

2. The service is not localized in any state but some of the service 
is performed in this State, and (i) the base of operations, or, 
if there is no base of operations, then the place from which 
such service is directed or controlled, is in this State; or (11) 
the base of operations or place from which such service is 
directed or controlled is not in any state in which some part 
of the service is performed, but the individual’s residence is 
in this State. 

3. The service, wherever performed, is within the United States, 
or Canada; such service is not covered under the unemploy- 
ment compensation law of any other state or Canada; and the 
rae from which the service is directed or controlled is in this 

tate. 

c. Services performed within this State but not covered under para- 
graph b of this subdivision shall be deemed to be employment 
subject to this Chapter, if contributions are not required and paid 
with respect to such services under an employment security law 
of any other state or of the federal government. 

d. Services not covered under paragraph b of this subdivision, and 
performed entirely without this State, with respect to no part of 
which contributions are required and paid under an employment 
security law of any other state or of the federal government, shall 
be deemed to be employment subject to this Chapter if the 
individual performing such service is a resident of this State and 
the Commission approves the election of the employing unit for 
whom such services are performed that the entire service of such 
individual shall be deemed to be employment subject to this 
Chapter, and services covered by an election duly approved by the 
Commission in accordance with an arrangement pursuant to 
subsection (1) of G.S. 96-4 shall be deemed to be employment 
during the effective period of such election. 

e. Service shall be deemed to be localized within a state if: 

1. The service is performed entirely within such state; or 
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2. The service is performed both within and without such state, 
but the service performed without such state is incidental to 
the individual’s service within the State, for example, is 
temporary or transitory in nature or consists of isolated 
transactions. 

f. The term “employment” shall include: 

1. Services covered by an election pursuant to G.S. 96-11, sub- 
section (c), of this Chapter; and 

2. Services covered by an election duly approved by the Commis- 
sion in accordance with an arrangement pursuant to G:S. 
96-4, subsection (/), of this Chapter during the effective 
period of such election. 

3. Any service of whatever nature performed by an individual for 
an employing unit on or in connection with an American 
vessel under a contract of service which is entered into within 
the United States or during the performance of which the 
vessel touches at a port in the United States, if such individ- 
ual is employed on and in connection with such vessel when 
outside the United States: Provided, such service is per- 
formed on or in connection with the operations of an Ameri- 
can vessel operating on navigable waters within or within 
and without the United States and such operations are 
ordinarily and regularly supervised, managed, directed, and 
controlled from an operating office maintained by the em- 
ploying unit in this State: Provided further, that this sub- 
paragraph shall not be applicable to those services excluded 
in subdivision (6), paragraph k, subparagraph 6 of this 
section. 

4. Any service of whatever nature performed by an individual for 
an employing unit on or in connection with an American 
aircraft under a contract of service which is entered into 
within the United States or during the performance of which 
and while the employee is employed on the aircraft it touches 
at a port in the United States, if such individual is employed 
on and in connection with such aircraft when outside the 
United States; provided such service is performed on or in 
connection with the operations of an American aircraft and 
such operations are ordinarily and regularly supervised, 
managed, directed, and controlled from an operating office 
maintained by the employing unit in this State. 

5. Notwithstanding any other provision of this Chapter, “employ- 
ment” shall include any individual who performs services 
irrespective of whether the master-servant relationship ex- 
ists, for remuneration for any employing unit: 

I. As an agent-driver or commission-driver engaged in dis- 
tributing meat products, vegetable products, fruit prod- 
ucts, bakery products, beverages (other than milk) or 
laundry or dry-cleaning services, for his principal; 

II. As a traveling or city salesman, other than as an agent- 
driver or commission-driver, engaged upon a full-time 
basis in the solicitation on behalf of, and the transmis- 
sion to, his principal (except for side-line sales activities 
on behalf of some person) of orders from wholesalers, 
retailers, contractors, or operators of hotels, restaurants, 
or other similar establishments for merchandise for 
resale or supplies for use in their business operations if 
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the contract of services contemplates that substantially 
all of such services are to be performed personally by 
such individual; except that an individual shall not be 
included in the term “employment” under the provisions 
of this subsection if such individual has a substantial 
investment in facilities used in connection with the 
performance of such services (other than in facilities for 
transportation), or if the services are in the nature of a 
single transaction not part of a continuing relationship 
with the employing unit for whom the services are 
performed. 


6. Service of an individual who is a citizen of the United States, 


performed outside of the United States (except in Canada), in 
the employ of an American employer (other than service 
which is deemed “employment” under the provisions of para- 
graph b or e of this subsection or the parallel provisions of 
another state’s law), if: 
I. The employer’s principal place of business in the United 
States is located in this State; or 
II. The employer has no place of business in the United 
States, but 
A. The employer is an individual who is a resident of 
this State; or 
B. The employer is a corporation which is organized 
under the laws of this State; or 
C. The employer is a partnership or a trust and the 
number of the partners or trustees who are resi- 
dents of this State is greater than the number who 
are residents of any other state; or 
III. None of the criteria of divisions I. and II. of this subpara- 
graph is met but the employer has elected coverage in 
this State, or, the employer having failed to elect cover- 
age in any state, the individual has filed a claim for 
as based on such service, under the law of this 
tate. 
IV. An “American employer,” for the purposes of this para- 
graph, means a person who is: 
A. An individual who is a resident of the United States; 
or 
B. A partnership if two thirds or more of the partners 
are residents of the United States; or 
C. A trust, if all of the trustees are residents of the 
United States; or 
D. Acorporation organized under the laws of the United 
States or of any state; 
E. For the purposes of this subparagraph, United States 
includes all the states, the District of Columbia, and 
the Commonwealth of Puerto Rico. 


7. Services with respect to which a tax is required to be paid 


under any federal law imposing a tax against which credit 
may be taken for contributions required to be paid into a 
State unemployment insurance fund, or which as a condition 
for full tax credit against the tax imposed by the Federal 
Unemployment Tax Act is required to be covered under this 
Chapter. 


g. On and after January 1, 1978, the term “employment” includes 
services performed in agricultural labor when a person or em- 
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ploying unit (a) during any calendar quarter in the current 
calendar year or the preceding calendar year pays wages of 
twenty thousand dollars ($20,000) or more for agricultural labor, 
or (b) on each of some 20 days during the preceding calendar year, 
each day being in a different calendar week, employs at least 10 
individuals in employment in agricultural labor for some portion 
of the day. For purposes of this Chapter, the term “agricultural 
labor” includes all services performed: (1) On a farm, in the 
employ of any person, in connection with cultivating the soil, or in 
connection with raising or harvesting any agricultural or horti- 
cultural commodity, including the raising, shearing, feeding, 
caring for, training, and management of livestock, bees, poultry, 
and fur-bearing animals and wildlife; (2) in the employ of the 
owner or tenant or other operator of a farm, in connection with 
the operation, management, conservation, improvement, or 
maintenance of such farm and its tools and equipment, or in 
salvaging timber or clearing land of brush and other debris left by 
a hurricane, if the major part of such service is performed on a 
farm; (3) in connection with the production or harvesting of crude 
gum (oleoresin) from a living tree, and the following products if 
processed by the original producer of crude gum from which 
derived; gum spirits of turpentine and gum resin, or in connection 
with the ginning of cotton or in connection with the operation or 
maintenance of ditches, canals, reservoirs, or waterways, not 
owned or operated for profit, used exclusively for supplying and 
storing water for farming purposes; or (4)(A) in the employ of the 
operator of a farm in handling, planting, drying, packing, pack- 
aging, processing, freezing, grading, storing, or delivering to 
storage or to market or to a carrier for transportation to market, 
in its unmanufactured state, any agricultural or horticultural 
commodity, but only if such operator produced more than one half 
of the commodity with respect to which such service is performed; 
(B) in the employ of a group of operators of farms (or a cooperative 
organization of which such operators are members) in perfor- 
mance of service described in subparagraph (A), but only if such 
operators produced more than one half of the commodity with 
respect to which such service is performed. (C) The provisions of 
subparagraphs (A) and (B) shall not be deemed to be applicable 
with respect to service performed in connection with commercial 
canning or commercial freezing or in connection with any agri- 
cultural or horticultural commodity after its delivery to a termi- 
nal market for distribution for consumption; (D) on a farm 
operated for profit if such service is not in the course of the 
employer’s trade or business. As used in this subsection, the term 
“farm” includes stock, dairy, poultry, fruit, fur-bearing animal, 
and truck farms, plantations, ranches, nurseries, ranges, green- 
houses or other similar structures used primarily for the raising 
of agricultural or horticultural commodities, and orchards. Pro- 
vided, such labor is not agricultural labor performed by an 
individual who is an alien admitted to the United States to 
perform agricultural labor pursuant to sections 214(c) and 
101(a)(15)(H) of the Immigration and Nationality Act. 


h. On and after January 1, 1978, the term “employment” includes 


domestic service in a private home, local college club or local 
chapter of a college fraternity or sorority performed for a person 
who pays cash remuneration of one thousand dollars ($1,000) or 
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more on or after January 1, 1978, in any calendar quarter in the 
current calendar year or the preceding calendar year to individ- 
uals employed in such domestic service. 

i. The term “employment” includes service performed for any State 
and local governmental employing unit or for any Indian tribe, 
except that employment does not include service performed (a) as 
an elected official; (b) as a member of a legislative body or a 
member of the judiciary, of a State or political subdivision thereof 
or of an Indian tribe; (c) as a member of the State National Guard 
or Air National Guard; (d) as an employee serving on a temporary 
basis in case of fire, storm, snow, earthquake, flood, or similar 
emergency; or (e) in a policymaking or advisory position the 
performance of the duties of which ordinarily does not require 
more than eight hours per week. The services to which clause (d) 
of the preceding sentence applies include but are not limited to 
temporary emergency services compensated solely by a fixed 
payment for each emergency call answered whether or not 
provided for by prior agreement and training in preparation for 
such temporary emergency service whether or not compensated. 

j. On and after January 1, 1978, the term “employment” includes 
services performed in any calendar year by employees of non- 
profit elementary and secondary schools. 

k. The term “employment” does not include: 

1, 2. Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 680, s. 
7 


3. Service with respect to which unemployment insurance is 
payable under an employment security system established 
by an act of Congress: Provided, that the Commission is 
hereby authorized and directed to enter into agreements with 
the proper agencies under such act of Congress, which 
agreements shall become effective 10 days after publication 
thereof in the manner provided in G.S. 96-4(b) for general 
rules, to provide potential rights to benefits under this 
Chapter, acquired rights to unemployment insurance under 
act of Congress, or who have, after acquiring potential rights 
to unemployment insurance, under such act of Congress, 
acquired rights to benefits under this Chapter. 

AES, age by Session Laws 1993 (Reg. Sess., 1994), c. 680, s. 


6. ened performed on or in connection with a vessel or aircraft 
not an American vessel or American aircraft by an individual 
if the individual is performing services on and in connection 
with such vessel or aircraft when outside the United States; 
or, service performed by an individual in (or as an officer or 
member of the crew of a vessel while it is engaged in) the 
catching, taking, harvesting, cultivating, or farming of any 
kind of fish, shellfish, crustacea, sponges, seaweeds, or other 
aquatic forms of animal and vegetable life (including service 
performed by such individual as an ordinary incident to any 
such activity), except (i) service performed in connection with 
the catching or taking of salmon or halibut, for commercial 
purposes, and (ii) service performed on or in connection with 
a vessel of more than 10 net tons (determined in the manner 
provided for determining the registered tonnage of merchant 
vessels under the laws of the United States). 

7. Services performed by an individual in the employ of a son, 
daughter, or spouse; services performed by a child under the 
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age of 21 in the employ of his father or mother or of a 
partnership consisting only of parents of the child. 


8. Service performed by an individual during any calendar quar- 


ter for any employing unit or an employer as an insurance 
agent or as an insurance solicitor, or as a securities salesman 
if all such service performed during such calendar quarter by 
such individual for such employing unit or employer is 
performed for remuneration solely by way of commission; 
service performed by an individual for an employing unit as 
a real estate agent or a real estate salesman as defined in 
G.S. 93A-2, provided, that such real estate agent or salesman 
is compensated solely by way of commission and is autho- 
rized to exercise independent judgment and control over the 
performance of his work. 


9. Services performed in employment as a newsboy or newsgirl 


iLO; 


II 
12. 


13. 


14. 


15. 


selling or distributing newspapers or magazines on the street 
or from house to house. 

Except as provided in G.S. 96-8(6)f.5.I., service covered by an 
election duly approved by the agency charged with the 
administration of any other state or federal employment 
security law in accordance with an arrangement pursuant to 
subdivision (/) of G.S. 96-4 during the effective period of such 
election. 

Casual labor not in the course of the employing unit’s trade or 
business. 

Service in any calendar quarter in the employ of any organi- 
zation exempt from income tax under the provisions of 
section 501(a) of the Internal Revenue Code (other than an 
organization described in section 401(a) of the Internal 
Revenue Code) or under section 521 of the Internal Revenue 
Code, if the remuneration for the service is less than fifty 
dollars ($50.00). 

Service in the employ of a school, college, or university, if such 
service is performed (i) by a student who is enrolled and is 
regularly attending classes at such school, college, or univer- 
sity, or (ii) by the spouse of such a student, if such spouse is 
advised, at the time such spouse commences to perform such 
service, that (I) the employment of such.spouse to perform 
such service is provided under a program to provide financial 
assistance to such student by such school, college, or univer- 
sity, and (II) such employment will not be covered by any 
program of unemployment insurance. 

Service performed by an individual who is enrolled at a 
nonprofit or public educational institution which normally 
maintains a regular faculty and curriculum and normally 
has a regularly organized body of students in attendance at 
the place where its educational activities are carried on as a 
student in a full-time program, taken for credit at such 
institution, which combines academic instruction with work 
experience, if such service is an integral part of such pro- 
gram, and such institution has so certified to the employer, 
except that this subparagraph shall not apply to service 
performed in a program established for or on behalf of an 
employer or group of employers. 

Services performed (i) in the employ of a church or convention 
or association of churches, or an organization which is 
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operated primarily for religious purposes and which is oper- 
ated, supervised, controlled or principally supported by a 
church or convention or association of churches; or (ii) by a 
duly ordained, commissioned, or licensed minister of a 
church in the exercise of his ministry or by a member of a 
religious order in the exercise of duties required by such 
order; or (iii) in a facility conducted for the purpose of 
carrying out a program of rehabilitation for individuals 
whose earning capacity is impaired by age or physical or 
mental deficiency or injury or providing remunerative work 
for individuals who because of their impaired physical or 
mental capacity cannot be readily absorbed in the competi- 
tive labor market by an individual receiving such rehabilita- 
tion or remunerative work; or (iv) as a part of an unemploy- 
ment work-relief or work-training program assisted or 
financed in whole or in part by any federal agency, an agency 
of a state or political subdivision thereof, or an Indian tribe, 
by an individual receiving the work relief or work training, 
unless a federal law, rule or regulation mandates unemploy- 
ment insurance coverage to individuals in a particular work- 
relief or work-training program; (v) after December 31, 1971, 
by an inmate for a hospital in a State prison or other State 
correctional institution or by a patient in any other State- 
operated hospital, and services performed by patients in a 
hospital operated by a nonprofit organization shall be ex- 
empt; (vi) after December 31, 1971, in the employ of a 
hospital, if such service is performed by a patient of such 
hospital; (vii) after December 31, 1971, by an inmate of a 
custodial or penal institution. 


16. Notwithstanding the provisions of G.S. 96-8(6)f.3. and 96- 


8(6)k.6., service performed by an individual on a boat en- 
gaged in catching fish or other forms of aquatic animal life 
under the arrangement with the owner or operator of such 
boat pursuant to which: (A) The individual does not receive 
any cash remuneration (other than as provided in subpara- 
graph (B)), (B) The individual receives a share of the boat's 
(or the boats’ in the case of a fishing operation involving more 
than one boat) catch of fish or other forms of aquatic animal 
life or a share of the proceeds from the sale of such catch, and 
(C) The amount of the individual’s share depends on the 
amount of the boat’s (or the boats’ in the case of a fishing 
operation involving more than one boat) catch of fish or other 
forms of aquatic animal life, but only if the operating crew of 
the boat (or each boat from which the individual receives a 
share in the case of a fishing operation involving more than 
one boat) is normally made up of fewer than 10 individuals. 
In order to preserve the State’s right to collect State unem- 
ployment taxes for which a credit against federal unemploy- 
ment taxes may be taken for contributions paid into a State 
unemployment insurance fund, this paragraph 16 does not 
apply, with respect to any individual, to service during any 
period for which an assessment for federal unemployment 
taxes is made by the Internal Revenue Service pursuant to 
the Federal Unemployment Tax Act which assessment be- 
comes a final determination (as defined by section 1313 of the 
Internal Revenue Code). 
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17. Services performed by an inmate of the North Carolina 
prison system on work release. 

18. Service performed by a full-time student in the employ of an 
organized camp 
I. If such camp: 

A. Did not operate for more than seven months in the 
calendar year and did not operate for more than 
seven months in the preceding calendar year; or 

B. Had average gross receipts for any six months in the 
preceding calendar year which were not more than 
thirty-three and one-third percent (3314%) of its 
average gross receipts for the other six months in 
the preceding calendar year; and 

Il. If the full-time student performed services in the employ 
of such camp for less than 13 calendar weeks in the 
calendar year. 

As used in this sub-subdivision, an individual shall be 

treated as a full-time student for any period: 

I. During which the individual is enrolled as a full-time 
student at an educational institution; or 

II. Which is between academic years or terms if: 

A. The individual was enrolled as a full-time student at 
an educational institution for the immediately pre- 
ceding academic year or term; and 

B. There is a reasonable assurance that the individual 
will be so enrolled for the immediately succeeding 
academic year or term after the period described in 
sub-subparagraph A. of this subparagraph. 

19. Service performed as a resident by an individual who has 
completed a four-year course in medical school chartered or 
approved pursuant to State law, provided that the service is 
performed for and while in the employment of a nonprofit 
organization created to provide medical services to a targeted 
socio-economically disadvantaged group within this State. 

20. Services performed by an individual who is an alien having 
residence in a foreign country which the individual has no 
intention of abandoning who possesses a valid J-1 Visa and is 
present in the State for a period of six months or less 
pursuant to the provisions of 8 Lol G 
§ 1101(a)(15)(F)\(J)(M)(Q). 

(7) “Employment office” means a free public employment office, or branch 
thereof, operated by this State or maintained as a part of a state- 
controlled system of public employment offices. 

(7a), (7b). Reserved for future codification purposes. 

(7c) “Fund” means the Unemployment Insurance Fund established by 
this Chapter, to which all contributions required and from which ail 
benefits provided under this Chapter shall be paid. 

(7d), (7e). Reserved for future codification purposes. 

(7f) Internal Revenue Code. — The Code as defined in G.S. 105-228.90. 

(8) Recodified as subdivision (7c) by Session Laws 2001-414, s. 34. 

(8a) “Reemployment services” means job search assistance and job place- 
ment services, such as counselling, testing, assessment, and providing 
occupational and labor market information, job search workshops, job 
clubs, referrals to employers, and other similar services. 

(9) “State” includes, in addition to the states of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, and the 
Virgin Islands. 
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(10) Total and partial unemployment. 

a. For the purpose of establishing a benefit year, an individual shall 
be deemed to be unemployed: 

1. If he has payroll attachment but, because of lack of work 
during the payroll week for which he is requesting the 
establishment of a benefit year, he worked less than the 
equivalent of three customary scheduled full-time days in the 
establishment, plant, or industry in which he has payroll 
attachment as a regular employee. If a benefit year is 
established, it shall begin on the Sunday preceding the 
payroll week ending date. 

2. Ifhe has no payroll attachment on the date he reports to apply 
for unemployment insurance. If a benefit year is established, 
it shall begin on the Sunday of the calendar week with 
respect to which the claimant met the reporting require- 
ments provided by Commission regulation. 

b. For benefit weeks within an established benefit year, a claimant 
shall be deemed to be: 

1. Totally unemployed, irrespective of job attachment, if his 
earnings for such week, including payments defined in sub- 
paragraph c below, would not reduce his weekly benefit 
amount as prescribed by G.S. 96-12(c). 

2. Partially unemployed, if he has payroll attachment but be- 
cause of lack of work during the payroll week for which he is 
requesting benefits he worked less than three customary 
scheduled full-time days in the establishment, plant, or 
industry in which he is employed and whose earnings from 
such employment (including payments defined in subpara- 
graph c below) would qualify him for a reduced payment as 
prescribed by G.S. 96-12(c). 

3. Part-totally unemployed, if the claimant had no job attach- 
ment during all or part of such week and whose earnings for 
odd jobs or subsidiary work (including payments defined in 
subparagraph c below) would qualify him for a reduced 
payment as prescribed by G.S. 96-12(c). 

c. No individual shall be considered unemployed if, with respect to 
the entire calendar week, he is receiving, has received, or will 
receive as a result of his separation from employment, remuner- 
ation in the form of (i) wages in lieu of notice, (11) accrued vacation 
pay, (111) terminal leave pay, (iv) severance pay, (v) separation pay, 
or (vi) dismissal payments or wages by whatever name. Provided, 
however, if such payment is applicable to less than the entire 
week, the claimant may be considered to be unemployed as 
defined in subsections a and b of this paragraph. Sums received 
by any individual for services performed as an elected official who 
holds an elective office, as defined in G.S. 128-1.1(d), or as a 
member of the N. C. National Guard, as defined in G.S. 127A-3, or 
as a member of any reserve component of the United States 
Armed Forces shall not be considered in determining that indi- 
vidual’s employment status under this subsection. Provided fur- 
ther, however, that an individual shall be considered to be 
unemployed as to receipt of severance pay for any week the 
individual is registered at or attending any institution of higher 
education as defined in G.S. 96-8(5)j., or secondary school as 
defined in G.S. 96-8(5)q., or Commission approved vocational, 
educational, or training programs as defined in G.S. 96-13. 
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d. An individual’s week of unemployment shall be deemed to com- 
mence only after his registration at an employment office, except 
as the Commission may by regulation otherwise prescribe. 

e. No substitute teacher or other substitute school personnel shall be 
considered unemployed for days or weeks when not called to work 
unless the individual is or was a permanent school employee 
regularly employed as a full-time substitute during the period of 
time for which the individual is requesting benefits. 

(10a) “Undue family hardship” arises when an individual is unable to 
accept a particular shift because the individual is unable to obtain (i) 
child care during that shift for a minor child who is in the legally 
recognized custody of the individual, (ii) elder care during that shift 
for an aged or disabled parent of the individual, or (ii) care for any 
disabled member of that individual’s immediate family. 

(11) “Employment Security Administration Fund” means the Employ- 
ment Security Administration Fund established by this Chapter, from 
which administrative expenses under this Chapter shall be paid. 

(12) “Wages” means all remuneration for services from whatever source. 

(13)a. “Wages” shall include commissions, bonuses, any sums paid to an 

employee by an employer pursuant to an order of any court, the 
National Labor Relations Board, or any other lawfully consti- 
tuted adjudicative agency or by private agreement, consent, or 
arbitration for loss of pay by reason of discharge, and the cash 
value of all remuneration in any medium other than cash. The 
reasonable cash value of remuneration in any medium other than 
cash shall be estimated and determined in accordance with rules 
prescribed by the Commission; provided, if the remuneration of 
an individual is not based upon a fixed period or duration of time 
or if the individual’s wages are paid at irregular intervals or in 
such manner as not to extend regularly over the period of 
employment, the wages for any week or for any calendar quarter 
for the purpose of computing an individual’s right to unemploy- 
ment benefits only shall be determined in such manner as may by 
authorized regulations be prescribed. The regulations shall, so far 
as possible, secure results reasonably similar to those that would 
prevail if the individual were paid his wages at regular intervals. 
The term “wages” shall not include the amount of any payment 
with respect to services to, or on behalf of, an individual in its 
employ under a plan or system established by an employing unit 
which makes provision for individuals in its employ generally or 
for a class or classes of such individuals (including any amount 
paid by an employing unit for insurance or annuities, or into a 
fund, to provide for any such payment), on account of (i) retire- 
ment, or (11) sickness or accident disability, or (iii) medical and 
hospitalization expenses in connection with sickness or accident 
disability or (iv) death. However, in the case of payments made to 
an employee or any of his dependents on account of sickness or 
accident disability, only payments which are received under a 
worker’s compensation law shall be excluded from the term 
“wages”. Furthermore, the term “wages” shall not include pay- 
ment by an employer without deduction from the remuneration of 
the employee of the tax imposed upon an employee under the 
Federal Insurance Contributions Act. 

b. “Wages” shall not include: 

1. Any payment made to, or on behalf of, an employee or the 
employee’s beneficiary from or to a trust that qualifies under 
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the conditions set forth in sections 401(a)(1) and (2) of the 
Internal Revenue Code; 

2. Any payment made to, or under, an annuity plan which at the 
time of the payment meets the requirements of sections 
401(a)(3), (4), (5) and (6) of the Internal Revenue Code and 
exempt from tax under section 501(a) of the Internal Reve- 
nue Code at the time of the payment, unless the payment is 
made to an employee of the trust as remuneration for 
services rendered as an employee and not as beneficiary of 
the trust; or 

3. Any payment made to, or on behalf of, an employee or his 
beneficiary under a Cafeteria Plan within the meaning of 
section 125 of the Internal Revenue Code. 

c. For the purposes of this Chapter, the term “wages” includes the 
reasonable amount of gratuities, including tips, that an employee 
receives directly from a customer and reports to the employer and 
that the employer considers as salary for the purpose of meeting 
minimum wage requirements. Effective January 1, 1987, and as 
long as the Federal Unemployment Tax Act, 26 U.S.C. 3301 et 
seq., contains materially identical requirements, the term 
“wages” includes tips which are: 

(1) Received while performing services that constitute employ- 
ment; and 

(2) Included in a written statement furnished to the employer 
pursuant to the requirements of the Internal Revenue Code. 

d. Wages shall not include the amount of any payment, including any 
amount paid into a fund to provide for such payment, made to, or 
on behalf of, an employee under a plan or system established by 
an employer or others which makes provision for employees 
generally, or for a class or group of employees, for the purpose of 
supplementing unemployment benefits, provided that the plan 
has been approved by the Commission under such reasonable 
regulations as it shall promulgate. 

(14) “Week” means such period of seven consecutive calendar days as the 

Commission may by regulations prescribe. 

(15) “Calendar quarter” means the period of three consecutive calendar 

months ending on March 31, June 30, September 30, or December 31. 

(16) “Weekly benefit amount.” An individual’s “weekly benefit amount” 
means the amount of benefits he would be entitled to receive for one 
week of total unemployment. 

(17)a. Repealed by Session Laws 1977, c. 727, s. 33. 

b. Repealed by Session Laws 1977, c. 727, s. 33. 

c. As to claims filed on or after October 1, 1974, for claimants who do 
not have a benefit year in progress, “benefit year” shall mean the 
one-year period beginning with the first day of a week with 
respect to which an individual first registers for work and files a 
valid claim for benefits. A valid claim shall be deemed to have 
been filed only if such individual, at the time the claim is filed, is 
unemployed, and has been paid wages in his base period totaling 
at least five hundred sixty-five dollars and fifty cents ($565.50), 
and equal to at least one and one-half times his high-quarter 
wages, which high-quarter wages must equal at least one hun- 
dred and fifty dollars ($150.00). As to claims filed on or after 
August 1, 1981, for claimants who do not have a benefit year in 
progress, “benefit year” shall mean the 52 week period beginning 
with the first day of a week with respect to which an individual 
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first registers for work and files a valid claim for benefits. 
Provided, however, if the first day of a week with respect to which 
an individual first registers for work and files a valid claim for 
benefits is either (i) the first day of a calendar quarter, or (ii) the 
second day of a calendar quarter followed by a February 29 within 
one year thereof, “benefit year” shall mean the one-year period 
beginning with that first day of the week with respect to which 
the individual first registers for work and files a valid claim for 
benefits. A valid claim shall be deemed to have been filed only if 
such individual, at the time the claim is filed, is unemployed, and 
has been paid wages in his base period totaling at least six times 
the average weekly insured wage, obtained in accordance with 
G.S. 96-8(22), and has been paid wages in at least two quarters of 
the individual’s base period. 
d. Repealed by Session Laws, 1981, c. 160, s. 11. 


(18) “Base period” means the first four of the last five completed calendar 


quarters immediately preceding the first day of an individual’s benefit 
year as defined in subdivision (17) of this section. If an individual 
lacks sufficient base period wages in order to establish a benefit year 
in the manner set forth above, the claimant shall have an alternative 
base period substituted for the current base period so as not to prevent 
establishment of a valid claim. For the purposes of this subdivision, 
“alternative base period” means the last four completed calendar 
quarters. 


(19) Repealed by Session Laws 1977, c. 727, s. 35. 
(20) The term “American vessel,” as used in this Chapter, means any 


vessel documented or numbered under the laws of the United States; 
and includes any vessel which is neither documented or numbered 
under the laws of the United States nor documented under the laws of 
any foreign country, if its crew is performing service solely for one or 
more citizens or residents of the United States or corporations 
organized under the laws of the United States or of any state and the 
term “American aircraft” means an aircraft registered under the laws 
of the United States. 


(21) The words “Employment Security Law” as used in this Chapter mean 


any law enacted by this State or any other state or territory or by the 
federal government providing for the payment of unemployment 
insurance benefits. 


(22) Average Weekly Insured Wage. — “Average weekly insured wage” is 


the quotient obtained by dividing the total of the wages, as defined in 
G.S. 96-8(12) and (13), reported by all insured employers by the 
monthly average in insured employment under this Chapter during 
the immediately preceding calendar year and further dividing the 
quotient obtained by 52 to obtain a weekly rate. (For this computation 
the data as released annually in the Employment Security Commis- 
sion’s publication “North Carolina Insured Employment and Wage 
Payment” shall be used). The quotient thus obtained shall be deemed 
to be the average weekly wage for such year. 


(23) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 680, s. 9. 
(24) Work, for purposes of this Chapter, means any bona fide permanent 


employment the acceptance of which would not result in an undue 
family hardship as defined in G.S. 96-8(10a). For purposes of this 
definition, “bona fide permanent employment” is presumed to include 
only those employments of greater than 30 consecutive calendar days 
duration (regardless of whether work is performed on all those days) 
provided: (a) the presumption that an employment lasting 30 days or 
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less is not bona fide permanent employment may be rebutted by a 
finding by the Commission, either on its own motion or upon a clear 
and convincing showing by an interested party that the application of 
the presumption would work a substantial injustice in view of the 
intent of this Chapter; (b) Any decision of the Commission on the 
question of bona fide employment may be disturbed on judicial review 
only upon a finding of plain error. 


(25) Repealed by Session Laws 1981, c. 160, s. 12. 
(26) If two or more related corporations concurrently employ the same 


individual and compensate the individual through a common paymas- 
ter that is one of the related corporations, each related corporation 
shall be considered to have paid as remuneration to the individual 
only the amounts actually disbursed by it to the individual and shall 
not be considered to have paid as remuneration to the individual 
amounts actually disbursed to the individual by another of the related 
corporations. 


(27) “Immediate family” means an individual’s wife, husband, mother, 


father, brother, sister, son, daughter, grandmother, grandfather, 
grandson, granddaughter, whether the relationship is a biological, 
step-, half-, or in-law relationship. (Ex. Sess. 1936, c. 1, s. 19; 1937, c. 
44S 1059.0. Sa. l= Loc. OA, ssab, (2c. 4b 194 acc 108. 198: 
AS Cw a (SS l-0 4 Cy O27. Ssa lo 1O40, C024 4550-100 bo ss. 
ee ie CoO SS. (= 12 OU ONSS. nO. Oe O40) Cea 2486. 3-Gly/ ae CC. 
DZIeOO Ty bole Cro Sek Caos soa.) LO l9aje C40 Lass, (oll 
59, C560, 65-5. 1901, Cy [U50..SS. 2-4 1909. C504, ss..2-0; 961, 
Cae ssa OO nC noo 582270) 196050 (5.155. 420,. lon 19/1 €, 
BO Eee Ol Vass cal oer OOoT Cc. | Zoe el 113. 0, 1ic..s LC, 470, Ss. 
elon eer aes. 2c loose. oll... ZOU. Seo Ton. CG, Val, 
ss. 14-36; 1979, c. 660, ss. 3-12; 1981, c. 160, ss. 3-12; c. 774, s. 1; 1983, 
CHO. tse Oro. So. CC. OD 1900. CO 1,.C. 191. so Cole, S. Lc: 
No ole 7 C. 105,58. 25, CAI C, 04.6, 21. 19G7 (hee. Sess., 
HOSS Memo ele looe, c 41020, 960860, 0, cr (Ons. Loo oo It 
Ceo oe 199), Ce loess, 1 C000, SOU, 1995" hee Sess.. log4)..c. 
680, ss. 4, 7-9; 1997-109, s. 5; 1997-120, s. 1; 1997-404, ss. 1, 2; 
1997-443, s. 11A.118(a); 1997-456, s. 27; 1998-212, s. 11.8(g); 1999- 
fooescel 2 2001-16455, 1.2, 0, 2001-251 6s, IZ 3 4 2001-285. Ss. 
P0014 143s" 3430,.00, 37, 30, 09; 2001-424" s: 28-47; 2004-124) s. 
oe i(d):) 


Editor’s Note. — Session Laws 2004-124, s. 33.5, contains a 
Session Laws 2004-124, s. 1.2, provides: severability clause. 
“This act shall be known as “The Current Op- Effect of Amendments. — Session Laws 
erations and Capital Improvements Appropria- 2004-124, s. 13.7B(d), effective July 20, 2004, 
tions Act of 2004’.” added subdivision (6)k.20. 


§ 96-9. Contributions. 


(a) Payment. — 
(1) Except as provided in subsection (d) hereof, contributions shall accrue 


and become payable by each employer for each calendar year in which 
he is subject to this Chapter, with respect to wages for employment (as 
defined in G.S. 96-8(6)). Such contributions shall become due and be 
paid by each employer to the Commission for the fund in accordance 
with such regulations as the Commission may prescribe, and shall not 
be deducted in whole or in part from the remuneration of individuals 
in his employ. Contributions shall become due on and shall be paid on 
or before the last day of the month following the close of the calendar 
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quarter in which such wages are paid and such contributions shall be 
paid by each employer to the Commission for the fund in accordance 
with such regulations as the Commission may prescribe, and shall not 
be deducted in whole or in part from the remuneration of individuals 
in his employ, provided, further, that if the Commission shall be 
advised by its duly authorized officers or agents that the collection of 
any contribution under any provision of this Chapter will be jeopar- 
dized by delay, the Commission may, whether or not the time 
otherwise prescribed by law for making returns and paying such tax 
has expired, immediately assess such contributions (together with all 
interest and penalties, the assessment of which is provided for by 
law). Such contributions, penalties and interest shall thereupon 
become immediately due and payable, and immediate notice and 
demand shall be made by the Commission for the payment thereof. 
Upon failure or refusal to pay such contributions, penalties, and 
interest, it shall be lawful to make collection thereof as provided by 
G.S. 96-10 and subsections thereunder and such collection shall be 
lawful without regard to the due date of contributions herein pre- 
scribed, provided, further, that nothing in this paragraph shall be 
construed as permitting any refund of contributions heretofore paid 
under the law and regulations in effect at the time such contributions 
were paid. 


(2) In the payment of any contributions a fractional part of a cent shall be 


disregarded unless it amounts to one-half cent or more, in which case 
it shall be increased to one cent. 


(3) Benefits paid employees of this State shall be financed and adminis- 


tered in accordance with the provisions and conditions of G.S. 96-9(d) 
required for nonprofit organizations; except as provided by suitable 
regulations which may be adopted by the Commission. The Depart- 
ment of Administration shall make an election with respect to 
financing all such benefits. 


(4) Political subdivisions of this State may finance benefits paid to 


employees either by coming under the experience rating program 
provided in G.S. 96-9(b) or by coming into the program on a reim- 
bursement basis in accordance with the provisions and conditions of 
G.S. 96-9(f). Any election made shall be binding upon the political 
subdivision so electing for a period of four years. 


(4a) Indian tribes may finance benefits paid to employees either by 


coming under the experience rating program provided in G.S. 96-9(b) 
or by coming into the program on a reimbursement basis in accor- 
dance with the provisions and conditions of G.S. 96-9(i). Any election 
made is binding on the tribe so electing for a period of three years. 


(5) An employer is not required to pay contributions on wages the 


employer pays to an individual in a calendar year in excess of the 
taxable wage base for that calendar year. The taxable wage base is the 
greater of (i) the federally required taxable wage base or (ii) the 
product resulting from multiplying the average yearly insured wage 
by fifty percent (50%), rounded to the nearest multiple of one hundred 
dollars ($100.00). The average yearly insured wage is the average 
weekly insured wage on the applicable computation date multiplied 
by 52. The following wages are included in determining whether the 
amount of wages paid to an individual in a single calendar year 
exceeds the taxable wage base: 
a. Wages paid to an individual in this State by an employer that made 
contributions in another state upon the wages paid to the 
individual because the work was performed in the other state. 
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b. Wages paid by a successor employer to an individual that meets 
both of the following conditions: (i) the individual was an em- 
ployee of the predecessor and was taken over as an employee by 
the successor as a part of the organization acquired and (ii) the 
predecessor employer has paid contributions on the wages paid to 
the individual while in the predecessor’s employ during the year 
of acquisition and the account of the predecessor is transferred to 
the successor in accordance with G.S. 96-9(c)(4)a. 


(6) If the amount of the contributions shown to be due after all credits is 


less than five dollars ($5.00), no payment need be made. If an 
employer has paid contributions, penalties, and/or interest in excess 
of the amount due, this shall be considered an overpayment and 
refunded provided no other debts are owed to the Commission by the 
employer. Overpayments of less than five dollars ($5.00) shall be 
refunded only upon receipt by the Chairman of a written demand for 
such refund from the employer. Nothing herein shall be construed to 
change or extend the limitation set forth in G.S. 96-10(e), (f), and (i). 


(7) Effective with the quarter ending September 30, 1999, every employer 


with 100 or more employees, and every person or organization that, as 
agent, reports wages on a total of 100 or more employees on behalf of 
one or more subject employers, shall file that portion of the “Employ- 
er’s Quarterly Tax and Wage Report” that contains the name, social 
security number, and gross wages of each individual in employment 
on magnetic tapes or diskettes in a format prescribed by the Commis- 
sion. 

For failure of an employer to comply with this subdivision, there 
shall be added to the amount required to be shown as tax in the 
reports a penalty of twenty-five dollars ($25.00). For failure of an 
agent to comply with this subdivision, the Commission may deny the 
agent the right to report wages and file reports for the employer for 
whom the agent filed an improper report for a period of one year 
following the calendar quarter in which that agent filed the improper 
pepeut The Commission may reduce or waive a penalty for good cause 
shown. 


(8) An employer of domestic service employees as defined by the Internal 


Revenue Code may be given permission by the Chair of the Commis- 
sion to file reports once a year on or before the last day of the month 
following the close of the calendar year in which the wages are paid. 
Permission to file a report annually may be revoked if the employer is 
found liable to the Commission for quarterly contributions under 
subdivision (6) of this subsection. 


(9) Employers who are granted permission under subdivision (8) of this 


subsection to file annual reports may be given permission to file 
reports by telephone. Employers who report by telephone must 
contact either the Field Tax Auditor who is assigned to the employer’s 
account or the Unemployment Insurance Division in Raleigh and 
report the required information to that Auditor or to the Division by 
the date the report is due under subdivision (8) of this subsection. 


(10) Employers electing to do so may pay their quarterly tax contributions 


by electronic funds transfer. When an electronic funds transfer cannot 
be completed due to insufficient funds or the nonexistence of an 
account of the transferor, the Commission shall assess a penalty equal 
to ten percent (10%) of the amount of the transfer, subject to a 
minimum of one dollar ($1.00) and a maximum of one thousand 
dollars ($1,000). The Commission may waive this penalty for good 
cause shown. As used in this section, the term “electronic funds 
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transfer” means a transfer of funds initiated by using an electronic 
terminal, a telephone, a computer, or magnetic tape to instruct or 
authorize a financial institution or its agent to credit or debit an 
account. 


(11) The Commission may establish policies to allow taxes to be payable 


under certain conditions by credit card. A condition of payment by 
credit card is receipt by the Commission of the full amount of taxes, 
penalties, and interest due. The Commission shall require an em- 
ployer who pays by credit card to include an amount equal to any fee 
charged the Commission for the use of the card. A payment of taxes 
that is made by credit card and is not honored by the card issuer does 
not relieve the employer of the obligation to pay the taxes. 


(b) Rate of Contributions. — 
(1) Beginning Rate. — The standard beginning rate of contributions for 


an employer is a percentage of wages paid by the employer during a 
calendar year for employment occurring during that year. For any 
calendar year that the training and reemployment contribution in 
G.S. 96-6.1 applies, the rate is determined in accordance with the 
following table: 


Percentage _ Date After Which Employment Occurs 
2.2976 December 31, 1986 
1.8 December 31, 1993 
12 December 31, 1995 
1.0 December 31, 1999 


For any calendar year that the training and reemployment contribu- 
tion in G.S. 96-6.1 does not apply, the rate is determined in accordance 
with the following table: 


Percentage Date After Which Employment Occurs 
2.25% December 31, 1986 
1.8 December 31, 1993 
12 December 31, 1995 


(2) Experience Rating. — 


a. Waiting Period for Rate Reduction. — No employer’s contribution 
rate shall be reduced below the standard rate for any calendar 
year until its account has been chargeable with benefits for at 
least 12 calendar months ending July 31 immediately preceding 
the computation date. An employer’s account has been chargeable 
with benefits for at least 12 calendar months if the employer has 
reported wages paid in four completed calendar quarters pursu- 
ant to G.S. 96-9(a). 

b. Credit Ratio. — The Commission shall, for each year, compute a 
credit reserve ratio for each employer whose account has a credit 
balance. An employer’s credit reserve ratio shall be the quotient 
obtained by dividing the credit balance of the employer’s account 
as of July 31 of each year by the total taxable payroll of the 
employer for the 36 calendar-month period ending June 30 
preceding the computation date. Credit balance as used in this 
section means the total of all contributions paid and credited for 
all past periods in accordance with the provisions of G.S. 96- 
9(c)(1) together with all other lawful credits to the account of the 
employer less the total benefits charged to the account of the 
employer for all past periods. 

c. Debit Ratio. — The Commission shall for each year compute a debit 
ratio for each employer whose account shows that the total of all 
its contributions paid and credited for all past periods in accor- 
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dance with G.S. 96-9(c)(1) together with all other lawful credits is 
less than the total benefits charged to its account for all past 
periods. An employer’s debit ratio shall be the quotient obtained 
by dividing the debit balance of the employer’s account as of July 
31 of each year by the total taxable payroll of the employer for the 
36 calendar-month period ending June 30 preceding the compu- 
tation date. The amount arrived at by subtracting the total 
amount of all contributions paid and credited for all past periods 
in accordance with the provisions of G.S. 96-9(c)(1) together with 
all other lawful credits of the employer from the total amount of 
all benefits charged to the account of the employer for such 
periods is the employer’s debit balance. 


d. Other Provisions. — No employer’s contribution rate shall be 


reduced below the standard rate for any calendar year unless its 
lability extends over a period of all or part of two consecutive 
calendar years and, as of August 1 of the second year, its credit 
reserve ratio meets the requirements of that schedule used in 
computing rates for the following calendar year, unless the 
employer’s liability was established under G.S. 96-8(5)b and its 
predecessor’s account was transferred as provided by G.S. 96- 
9(c)(A)a. 

Whenever contributions are erroneously paid into one account 
which should have been paid into another account or which 
should have been paid into a new account, that erroneous 
payment can be adjusted only by refunding the erroneously paid 
amounts to the paying entity. No pro rata adjustment to an 
existing account may be made, nor can a new account be created 
by transferring any portion of the erroneously paid amount, 
notwithstanding that the entities involved may be owned, oper- 
ated, or controlled by the same person or organization. No 
adjustment of a contribution rate can be made reducing the rate 
below the standard rate for any period in which the account was 
not in actual existence and in which it was not actually charge- 
able for benefits. Whenever payments are found to have been 
made to the wrong account, refunds can be made to the entity 
making the wrongful payment for a period not exceeding five 
years from the last day of the calendar year in which it is 
determined that wrongful payments were made. Notwithstand- 
ing payment into the wrong account, if an entity is determined to 
have met the requirements to be a covered employer, whether or 
not the entity has had paid on the account of its employees any 
sum into another account, the Commission shall collect contribu- 
tions at the standard rate or the assigned rate, whichever is 
higher, for the five years preceding the determination of errone- 
ous payments, which five years shall run from the last day of the 
calendar year in which the determination of liability for contri- 
butions or additional contributions is made. This requirement 
applies regardless of whether the employer acted in good faith. 


(3)a. through c. Repealed by Session Laws 1977, c. 727, s. 39. 


d. Rate schedule A,B,C,D,E,F,G,H, or I appearing on the line opposite 


the fund ratio in the following Fund Ratio Schedules table shall 
be applicable in determining and assigning each eligible employ- 
er’s contribution rate for the calendar year immediately following 
the computation date. The fund ratio is the total amount avail- 
able for benefits in the Unemployment Insurance Fund on the 
computation date divided by the total amount of the taxable 
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payroll of all subject employers for the 12-month period ending 
June 30 preceding the computation date. 
FUND RATIO SCHEDULES 
When the Fund Ratio Is: Applicable 
As Much As But Less Than Schedule 
2.0% A 
2.0% 3.0% B 
3.0% 4.0% C 
4.0% 5.0% D 
5.0% 6.0% EK 
6.0% 7.0% F 
7.0% 8.0% G 
8.0% 9.0% H 
9.0% and in excess thereof il 


dis 
d2. 


d3. 


Repealed by Session Laws 1994, Extra Session, c. 10, s. 3. 
Repealed by Session Laws 1995, c. 4, s. 3, effective January 1, 
1998. 

The standard contribution rate set by subdivision (b)(1) of this 
section applies to an employer unless the employer’s account has 
a credit balance. Beginning January 1, 1999, for any calendar 
year that the training and reemployment contribution in G.S. 
96-6.1 does apply, not the contribution rate of an employer whose 
account has a credit balance is determined in accordance with the 
rate set in the following Experience Rating Formula table for the 
applicable rate schedule. The contribution rate of an employer 
whose contribution rate is determined by this Experience Rating 
Formula table shall be reduced by fifty percent (50%) for any year 
in which the balance in the Unemployment Insurance Fund 
equals or exceeds eight hundred million dollars ($800,000,000) on 
the computation date and the fund ratio determined on that date 
is less than five percent (5%) and shall be reduced by sixty percent 
(60%) for any year in which the balance in the Unemployment 
Insurance Fund equals or exceeds eight hundred million dollars 
($800,000,000) on the computation date, and the fund ratio 
determined on that date is five percent (5%) or more. 


EXPERIENCE RATING FORMULA 


When The Credit Ratio Is: 


As But 
Much Less 
As Than Rate Schedules (%) 
A B ‘O: D E F G H I 
0.0% 0.2% 2.70% 2.70% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 
0.2% 0.4% 2.70% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50% 
0.4% 0.6% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50% 1.30% 


842 


§96-9 


EMPLOYMENT SECURITY $96-9 


When The Credit Ratio Is: 


As 
Much 
As 


0.6% 
0.8% 
1.0% 
1.2% 
1.4% 
1.6% 
1.8% 
2.0% 
2.2% 
2.4% 
2.6% 
2.8% 
3.0% 
3.2% 
3.4% 
3.6% 
3.8% 
4.0% 
& 


OVER 


But 
Less 
Than Rate Schedules (%) 


A B C D E Fr G H I 


0.3% 210% -2.00% 2:30%-—2.10% 1.90% 1.70% 1.50% 1.30%- 1.10% 
1.0% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 
1.2% 2.30% 2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 
1.4% 2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 
16% 1.90% 1.70% 1.50% 1.80% 1.10% 0.90% 0.80% 0.70% 0.60% 
1.8% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 
2.0% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 
2.2% 1.380% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 
2.4% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 0.380% 0.20% 
2.6% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 0.20% 0.15% 
2.8% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 0.20% 0.15% 0.10% 
3.0% 0.70% 0.60% 0.50% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 
3.2% 0.60% 0.50% 0.40% 0.380% 0.20% 0.15% 0.10% 0.09% 0.08% 
3.4% 0.50% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 
3.6% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 
3.8% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 0.05% 
4.0% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 0.05% 0.04% 


0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 


d4. Expired. 

d5. The standard contribution rate set by subdivision (b)(1) of this 
section applies to an employer unless the employer’s account has 
a credit balance. Beginning January 1, 1999, for any calendar 
year that the training and reemployment contribution in G.S. 
96-6.1 applies, the contribution rate of an employer whose ac- 
count has a credit balance is determined in accordance with the 
rate set in the following Experience Rating Formula table for the 
applicable rate schedule. The contribution rate of an employer 
whose contribution rate is determined by this Experience Rating 
Formula table shall be reduced by fifty percent (50%) for any year 
in which the balance in the Unemployment Insurance Fund 
equals or exceeds eight hundred million dollars ($800,000,000) on 
the computation date and the fund ratio determined on that date 
is less than five percent (5%) and shall be reduced by sixty percent 
(60%) for any year in which the balance in the Unemployment 
Insurance Fund equals or exceeds eight hundred million dollars 
($800,000,000) on the computation date, and the fund ratio 
determined on that date is five percent (5%) or more. 
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EXPERIENCE RATING FORMULA 


When The Credit Ratio Is: 


As 
Much 
As 


0.0% 
0.2% 
0.4% 
0.6% 
0.8% 
1.0% 
1.2% 
1.4% 
1.6% 
1.8% 
2.0% 
2.2% 
2.4% 
2.6% 
2.8% 
3.0% 
3.2% 
3.4% 
3.6% 
3.8% 
4.0% 
OVER 


But 
Less 
Than Rate Schedules (%) 


A B C D 1D} r G lal I 


0.2% 2.16% 2.16% 2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 
0.4% 2.16% 2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.386% 1.20% 
0.6% 2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 
0.8% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 
1.0% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 
1.2% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 0.64% 
1.4% 1.68% 1.52% 1.836% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 
16% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 
1.8% 1.86% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 
2.0% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.382% 
2.2% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.382% 0.24% 
2.4% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.382% 0.24% 0.16% 
2.6% 0.72% 0.64% 0.56% 0.48% 0.40% 0.382% 0.24% 0.16% 0.12% 
2.8% 0.64% 0.56% 0.48% 0.40% 0.32% 0.24% 0.16% 0.12% 0.08% 
3.0% 0.56% 0.48% 0.40% 0.32% 0.24% 0.16% 0.12% 0.08% 0.07% 
3.2% 0.48% 0.40% 0.82% 0.24% 0.16% 0.12% 0.08% 0.07% 0.06% 
3.4% 0.40% 0.32% 0.24% 0.16% 0.12% 0.08% 0.07% 0.06% 0.06% 
3.6% 0.82% 0.24% 0.16% 0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 
3.8% 0.24% 0.15% 0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 0.04% 
4.0% 0.16% 0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 0.04% 0.03% 
& 

0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 


e. For any calendar year that the training and reemployment contri- 
bution in G.S. 96-6.1 applies, each employer whose account as of 
any computation date occurring after August 1, 1964, shows a 
debit balance shall be assigned the rate of contributions appear- 
ing on the line opposite its debit ratio as set forth in the following 
Rate Schedule for Overdrawn Accounts: 


RATE SCHEDULE FOR OVERDRAWN ACCOUNTS BEGINNING WITH 


THE CALENDAR YEAR 1978 


When the Debit Ratio Is: 


As Much As as. But bess Than 7 AssignedsRavemm 
0.0% 0.3% 2.3% 
0.3 0.6 2.5 
0.6 0.9 2.6 
0.9 1.2 2.8 
1.2 1.5 3.0 
1.5 1.8 31 
1.8 2.1 a 
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When the Debit Ratio Is: 
eV LUCHE Ones oA Gee de UY Less hans an Assigned Rate: 
2b A. oe 
2A Dol 3.6 
eer 3.0 3.8 
3.0 3:3 3.9 
3185: 5448) 4.1 
3.6 3.9 7s 
a9 ee) AVA. 
AW 5s 4.5 4.6 
A 4.8 4.8 
4.8 aa or) 
‘sya ll 5.4 Hae 
5.4 and over 5.4 


For any calendar year that the training and reemployment 
contribution in G.S. 96-6.1 does not apply, each employer whose 
account as of any computation date occurring after August 1, 
1964, shows a debit balance shall be assigned the rate of contri- 
butions appearing on the line opposite its debit ratio as set forth 
in the following Rate Schedule for Overdrawn Accounts: 


RATE SCHEDULE FOR OVERDRAWN ACCOUNTS BEGINNING WITH 


THE CALENDAR YEAR 1978 


When the Debit Ratio Is: 


AsMuchAs = t—“‘(‘SC‘#éBBt Less Than Assigned Rate 
0.0% 0.3% 2.9% 
0.3 0.6 2 al 
0.6 0.9 3.3 
0.9 1.2 3.5 
1.2 1.5 By 
1.5 1.8 3.9 
1.8 yal ‘bal 
21 9.4 4.3 
2.4 2.7 4.5 
2.7 3.0 4.7 
3.0 Be 4.9 
3.3 3.6 5.1 
3.6 3.9 5.3 
3.9 4.2 5.5 


4.2 and over 


The Rate Schedule for Overdrawn Accounts Beginning with the 
Calendar Year 1966 in force in any particular calendar year shall 
apply to all accounts for that calendar year subsequent replace- 


ment enactments notwithstanding. 


f. The computation date for all contribution rates shall be August 1 of 
the calendar year preceding the calendar year with respect to 


which such rates are effective. 
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g. Any employer may at any time make a voluntary contribution, 
additional to the contributions required under this Chapter, to 
the fund to be credited to its account, and such voluntary 
contributions when made shall for all intents and purposes be 
deemed “contributions required” as this term is used in G.S. 
96-8(8). Any voluntary contributions so made by an employer 
within 30 days after the date of mailing by the Commission 
pursuant to G.S. 96-9(c)(3) of notification of contribution rate 
contained in cumulative account statement and computation of 
rate, shall be credited to its account as of the previous July 31. If, 
however, the voluntary contribution is made after July 31 of any 
year it shall not be considered a part of the balance of the 
unemployment insurance fund for the purposes of G.S. 96-9(b)(3) 
until the following July 31. The Commission in accepting a 
voluntary contribution shall not be bound by any condition 
stipulated in or made a part of the voluntary contribution by the 
employer. 

h. If, within the calendar month in which the computation date 
occurs, the Commission finds that any employing unit has failed 
to file any report required in connection therewith or has filed a 
report which the Commission finds incorrect or insufficient, the 
Commission shall make an estimate of the information required 
from such employing unit on the basis of the best evidence 
reasonably available to it at the time and shall notify the 
employing unit thereof by registered mail addressed to its last 
known address. Unless such employing unit shall file the report 
or a corrected or sufficient report, as the case may be, within 15 
days after the mailing of such notice, the Commission shall 
compute such employing unit’s rate of contributions on the basis 
of such estimates, and the rate as so determined shall be subject 
to increases but not to reduction, on the basis of subsequently 
ascertained information. 

i. Repealed by Session Laws 1987, c. 17, s. 5. 

j. (See Editor’s Note) A tax is imposed upon contributions at the 
rate of twenty percent (20%) of the amount of contributions due. 
The tax is due and payable at the time and in the same manner 
as the contributions. The tax does not apply in a calendar year if, 
as of August 1 of the preceding year, the amount in the Reserve 
Fund equals or exceeds one hundred sixty-three million three 
hundred forty-nine thousand dollars ($163,349,000), which is one 
percent (1%) of taxable wages for calendar year 1984. The 
collection of this tax, the assessment of interest and penalties on 
unpaid taxes, the filing of judgment liens, and the enforcement of 
the liens for unpaid taxes is governed by the provisions of G.S. 
96-10 where applicable. Taxes collected under this subpart shall 
be credited to the Employment Security Commission Reserve 
Fund, and refunds of the taxes shall be paid from the same Fund. 
Any interest or penalties collected on unpaid taxes shall be 
credited to the Special Employment Security Administration 
Fund, and any interest or penalties refunded on taxes imposed by 

| this subpart shall be paid from the same Fund. 

(c)(1) Except as provided in subsection (d) of this section, the Commission 
shall maintain a separate account for each employer and shall credit 
his account with all voluntary contributions made by him and all 
other contributions which he has paid or is paid on his behalf, 
provided the Commission shall credit the account of each employer in 
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an amount equal to eighty percent (80%) of all voluntary contributions 
paid with respect to periods prior to January 1, 1984, and of all other 
contributions paid with respect to periods between July 1, 1965, and 
December 31, 1983. On the computation date, beginning first with 
August 1, 1948, the ratio of the credit balance in each individual 
account to the total of all the credit balances in all employer accounts 
shall be computed as of such computation date, and an amount equal 
to the interest credited to this State’s account in the unemployment 
trust fund in the treasury of the United States for the four most 
recently completed calendar quarters shall be credited prior to the 
next computation date on a pro rata basis to all employers’ accounts 
having a credit balance on the computation date. Such amount shall 
be prorated to the individual accounts in the same ratio that the credit 
balance in each individual account bears to the total of the credit 
balances in all such accounts. In computing the amount to be credited 
to the account of an employer as a result of interest earned by funds 
on deposit in the unemployment trust fund in the treasury of the 
United States to the account of this State, any voluntary contributions 
made by an employer after July 31 of any year shall not be considered 
a part of the account balance of the employer until the next compu- 
tation date occurring after such voluntary contribution was made. No 
provision in this section shall in any way be subject to or affected by 
any provisions of the Executive Budget Act, as amended. Nothing in 
this Act shall be construed to grant any employer or individual in his 
service prior claims or rights to the amount paid by him into the fund 
either on his own behalf or on behalf of such individuals. 


(2) Charging of benefit payments. — 


a. Benefits paid shall be allocated to the account of each base period 
employer in the proportion that the base period wages paid to an 
eligible individual in any calendar quarter by each such employer 
bears to the total wages paid by all base period employers during 
the base period, except as hereinafter provided in paragraphs b, 
c, and d of this subdivision, G.S. 96-9(d)(2)c, and 96-12.01G. The 
amount so allocated shall be multiplied by one hundred twenty 
percent (120%) and charged to that employer’s account. Benefits 
paid shall be charged to employers’ accounts upon the basis of 
benefits paid to claimants whose benefit years have expired. 

b. Any benefits paid to any claimant under a claim filed for a period 
occurring after the date of such separations as are set forth in this 
paragraph and based on wages paid prior to the date of (i) the 
leaving of work by the claimant without good cause attributable 
to the employer; (ii) the discharge of claimant for misconduct in 
connection with his work; (ili) the discharge of the claimant for 
substantial fault as that term may be defined in G.S. 96-14; (iv) 
the discharge of the claimant solely for a bona fide inability to do 
the work for which he was hired but only where the claimant’s 
period of employment was 100 days or less; (v) separations made 
disqualifying under G.S. 96-14(2b) and (6a); (vi) separation due to 
leaving for disability or health condition; or (vii) separation of 
claimant solely as the result of an undue family hardship shall 
not be charged to the account of an employer by whom the 
claimant was employed at the time of such separation; provided, 
however, said employer promptly furnishes the Commission with 
such notices regarding any separation of the individual from work 
as are or may be required by the regulations of the Commission. 

No benefit charges shall be made to the account of any 
employer who has furnished work to an individual who, because 
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of the loss of employment with one or more other employers, 
becomes eligible for partial benefits while still being furnished 
work by such employer on substantially the same basis and 
substantially the same amount as had been made available to 
such individual during his base period whether the employments 
were simultaneous or successive; provided, that such employer 
makes a written request for noncharging of benefits in accordance 
with Commission regulations and procedures. 

No benefit charges shall be made to the account of any 
employer for benefit years ending on or before June 30, 1992, 
where benefits were paid as a result of a discharge due directly to 
the reemployment of a veteran mandated by the Veteran’s Reem- 
ployment Rights Law, 38 USCA § 2021, et seq. 

No benefit charges shall be made to the account of any 
employer where benefits are paid as a result of a decision by an 
Adjudicator, Appeals Referee or the Commission if such decision 
to pay benefits is ultimately reversed; nor shall any such benefits 
paid be deemed to constitute an overpayment under G.S. 96- 
18(g)(2), the provisions thereof notwithstanding. Provided, an 
overpayment of benefits paid shall be established in order to 
provide for the waiting period required by G.S. 96-13(c). 


c. Any benefits paid to any claimant who is attending a vocational 


school or training program as provided in G.S. 96-13(a)(3) shall 
not be charged to the account of the base period employer(s). 


d. Any benefits paid to any claimant under the following conditions 


shall not be charged to the account of the base period employer(s): 

1. The benefits are paid for unemployment due directly to a 
major natural disaster, and 

2. The President has declared the disaster pursuant to the 
Disaster Relief Act of 1970, 42 USCA 4401, et seq., and 

3. The benefits are paid to claimants who would have been 
eligible for disaster unemployment assistance under this Act, 
if they had not received unemployment insurance benefits 
with respect to that unemployment. 


e.1. Any benefits paid to any claimant which are based on previously 


uncovered employment which are reimbursable by the fed- 
eral government shall not be charged to the experience rating 
account of any employer. 

2. For purposes of this paragraph previously uncovered employ- 
ment for which benefits are reimbursable by the federal 
government means services performed before July 1, 1978, in 
the case of a week of unemployment beginning before July 1, 
1978, or before January 1, 1978, in the case of a week of 
unemployment beginning after July 1, 1978, and to the 
extent that assistance under Title II of the Emergency Jobs 
and Unemployment Assistance Act of 1974 (SUA) was not 
paid to such individuals on the basis of such service. 


(3) As of July 31 of each year, and prior to January 1 of the succeeding 


year, the Commission shall determine the balance of each employer’s 
account and shall furnish him with a statement of all charges and 
credits thereto. At the same time the Commission shall notify each 
employer of his rate of contributions as determined for the succeeding 
calendar year pursuant to this section. Such determination shall 
become final unless the employer files an application for review or 
redetermination prior to May 1 following the effective date of such 
rates. The Commission may redetermine on its own motion within the 
same period of time. 
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(4) Transfer of account. — 

a. Whenever any individual, group of individuals, or employing unit, 
who or which, in any manner succeeds to or acquires substan- 
tially all or a distinct and severable portion of the organization, 
trade, or business of another employing unit as provided in G.S. 
96-8, subdivision (5), paragraph b, the account or that part of the 
account of the predecessor which relates to the acquired portion of 
the business shall, upon the mutual consent of the parties 
concerned and approval of the Commission in conformity with the 
regulations as prescribed therefor, be transferred as of the date of 
acquisition of the business to the successor employer for use in 
the determination of his rate of contributions, provided applica- 
tion for transfer is made within 60 days after the Commission 
notifies the successor of his right to request such transfer, 
otherwise the effective date of the transfer shall be the first day of 
the calendar quarter in which such application is filed, and that 
after the transfer the successor employing unit continues to 
operate the transferred portion of such organization, trade or 
business. Provided, however, that the transfer of an account for 
the purpose of computation of rates shall be deemed to have been 
made prior to the computation date falling within the calendar 
year within which the effective date of such transfer occurs and 
the account shall thereafter be used in the computation of the 
rate of the successor employer for succeeding years, subject, 
however, to the provisions of paragraph b of this subdivision. 

On or after August 1, 1988, whenever any individual, group of 
individuals, or employing unit, who or which, in any manner 
succeeds to or acquires all of the organization, trade, or business 
of another employing unit as provided in G.S. 96-8, subdivision 
(5), paragraph b, the account of the predecessor shall be trans- 
ferred as of the date of the acquisition of the business to the 
successor employer for use in the determination of his rate of 
contributions. Whenever any individual, group of individuals, or 
employing unit, who or which, in any manner succeeds to or 
acquires a distinct and severable portion of the organization, 
trade, or business of another employing unit as provided in G.S. 
96-8, subdivision (5), paragraph b, that part of the account of the 
predecessor which relates to the acquired portion of the business 
shall, upon the mutual consent of the parties concerned and 
approval of the Commission in conformity with the regulations as 
prescribed therefor, be transferred as of the date of acquisition of 
the business to the successor employer for use in the determina- 
tion of his rate of contributions, provided application for transfer 
is made within 60 days after the Commission notifies the succes- 
sor of his right to request such transfer, otherwise the effective 
date of the transfer shall be the first day of the calendar quarter 
in which such application is filed, and that after the transfer the 
successor employing unit continues to operate the transferred 
portion of such organization, trade or business. Provided, how- 
ever, that the transfer of an account for the purpose of computa- 
tion of rates shall be deemed to have been made prior to the 
computation date falling within the calendar year within which 
the effective date of such transfer occurs and the account shall 
thereafter be used in the computation of the rate of the successor 
employer for succeeding years, subject, however, to the provisions 
of paragraph b of this subdivision. No request for a transfer of the 
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account will be accepted and no transfer of the account will be 
made if the request for the transfer of the account is not received 
within two years of the date of acquisition or notification by the 
Commission of the right to request such transfer, whichever 
occurs later. However, in no event will a request for a transfer be 
allowed if an account has been terminated because an employer 
ceases to be an employer pursuant to G.S. 96-9(c)(5) and G.S. 
96-11(d) regardless of the date of notification. 


al. Anew employing unit shall not be assigned a discrete employer 


number when there is an acquisition or change in the form or 
organization of an existing business enterprise, or severable 
portion thereof, and there is a continuity of control of the business 
enterprise. That new employing unit shall continue to be the 
same employer for the purposes of this Chapter as before the 
acquisition or change in form. As used in this sub-subdivision: 

1. “Control of the business enterprise” may occur by means of 
ownership of the organization conducting the business enter- 
prise, ownership of assets necessary to conduct the business 
enterprise, security arrangements or lease arrangements 
covering assets necessary to conduct the business enterprise, 
or a contract when the ownership, stated arrangements, or 
contract provide for or allow direction of the internal affairs 
or conduct of the business enterprise. 

2. A “continuity of control” will exist if one or more persons, 
entities, or other organizations controlling the business en- 
terprise remain in control of the business enterprise after an 
acquisition or change in form. Evidence of continuity of 
control shall include, but not be limited to, changes of an 
individual proprietorship to a corporation, partnership, lim- 
ited liability company, association, or estate; a partnership to 
an individual proprietorship, corporation, limited liability 
company, association, estate, or the addition, deletion, or 
change of partners; a limited liability company to an individ- 
ual proprietorship, partnership, corporation, association, es- 
tate, or to another limited liability company; a corporation to 
an individual proprietorship partnership, limited liability 
company, association, estate, or to another corporation or 
from any form to another form. 

This sub-subdivision shall not modify the provisions of G.S. 

96-10(d) — Collections of Contributions Upon Transfer or Cessa- 

tion of Business. 


b. Notwithstanding any other provisions of this section, if the succes- 


sor employer was an employer subject to this Chapter prior to the 
date of acquisition of the business, the successor’s rate of contri- 
bution for the period from that date to the end of the then current 
contribution year shall be the same as the successor’s rate in 
effect on the date of the acquisition. If the successor was not an 
employer prior to the date of the acquisition of the business, the 
successor shall be assigned a standard beginning rate of contri- 
bution set forth in G.S. 96-9(b)(1) for the remainder of the year in 
which the successor acquired the business of the predecessor; 
however, if the successor makes application for the transfer of the 
account within 60 days after notification by the Commission of 
the right to do so and the account is transferred, or meets the 
requirements for mandatory transfer, the successor shall be 
assigned for the remainder of the year the rate applicable to the 
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predecessor employer or employers on the date of acquisition of 
the business, as long as there was only one predecessor or, if more 
than one, the predecessors had identical rates. In the event the 
rates of the predecessor were not identical, the rate of the 
successor shall be the highest rate applicable to any of the 
predecessor employers on the date of acquisition of the business. 

Irrespective of any other provisions of this Chapter, when an 
account is transferred in its entirety by an employer to a succes- 
sor, the transferring employer shall thereafter pay the standard 
beginning rate of contributions set forth in G.S. 96-9(b)(1) and 
shall continue to pay at that rate until the transferring employer 
qualifies for a reduction, reacquires the account transferred or 
acquires the experience rating account of another employer, or is 
subject to an increase in rate under the conditions prescribed in 
G.S. 96-9(b)(2) and (3). 

c. In those cases where the organization, trade, or business of a 
deceased person, or insolvent debtor is taken over and operated 
by an administrator, administratrix, executor, executrix, receiver, 
or trustee in bankruptcy, such employing units shall automati- 
cally succeed to the account and rate of contribution of such 
deceased person, or insolvent debtor without the necessity of the 
filing of a formal application for the transfer of such account. 


(5) In the event any employer subject to this Chapter ceases to be such an 


employer, his account shall be closed and the same shall not be used 
in any future computation of such employer’s rate nor shall any period 
prior to the effective date of the termination of such employer during 
which benefits were chargeable be considered in the application of 
G.S. 96-9(b)(2) of this Chapter. 


(6) If the Commission finds that an employer’s business is closed solely 


because of the entrance of one or more of the owners, officers, 
partners, or the majority stockholder into the Armed Forces of the 
United States, or of any of its allies, or of the United Nations, such 
employer’s experience rating account shall not be terminated; and, if 
the business is resumed within two years after the discharge or 
release from active duty in the Armed Forces of such person or 
persons, the employer’s account shall be deemed to have been charge- 
able with benefits throughout more than 13 consecutive calendar 
months ending July 31 immediately preceding the computation date. 
This subdivision shall apply only to employers who are liable for 
contributions under the experience rating system of financing unem- 
ployment benefits. This subdivision shall not be construed to apply to 
employers who are liable for payments in lieu of contributions or to 
employers using the reimbursable method of financing benefit pay- 
ments. 


(d) Benefits paid to employees of nonprofit organizations shall be financed in 
accordance with the provisions of this paragraph. For the purposes of this 
paragraph, a nonprofit organization is an organization (or group of organiza- 
tions) described in section 501(c)(3) of the Internal Revenue Code that is 
exempt from income tax under section 501(a) of the Internal Revenue Code. 

(1)a. Any nonprofit organization which becomes subject to this Chapter 


on or after January 1, 1972, shall pay contributions under the 
provisions of this Chapter, unless it elects in accordance with this 
paragraph to pay the Commission for the Unemployment Insur- 
ance Fund an amount equal to the amount of regular benefits and 
of one half of the extended benefits paid, that is attributable to 
service in the employ of such nonprofit organization, to individ- 
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uals for weeks of unemployment which begin within a benefit 

year established during the effective period of such election. 

b. Any nonprofit organization which is or becomes subject to this 
Chapter on or after January 1, 1972, may elect to become liable 
for payments in lieu of contributions for a period of not less than 
four calendar years beginning with the date on which subjectivity 
begins by filing a written notice of its election with the Commis- 
sion not later than 30 days immediately following the date of 
written notification of the determination of such subjectivity. 
Provided if notification is not by registered mail, the election may 
be made on or after January 1, 1972, within six months following 
the date of the written notification of the determination of such 
subjectivity. If such election is not made as set forth herein, no 
election can be made until after four calendar years have elapsed 
under the contributions method of payment. 

c. Any nonprofit organization which makes an election in accordance 
with subparagraph b of this paragraph will continue after such 
four calendar years to be liable for payments in lieu of contribu- 
tions until it files with the Commission a written notice termi- 
nating its election not later than 30 days prior to the next 
January 1, effective on such January 1. Provided, however, no 
employer granted or in reimbursement status will be allowed 
refund of any previous balances used in a transfer to reimburse- 
ment status. 

d. Any nonprofit organization which has been paying contributions 
under this Chapter for a period of at least four consecutive 
calendar years subsequent to January 1, 1972, may elect to 
change to a reimbursement basis by filing with the Commission 
not later than 30 days prior to the next January 1 a written notice 
of election to become liable for payments in lieu of contributions, 
effective on such January 1. Such election shall not be terminable 
for a period of four calendar years. In the event of such an 
election, the account of such employer shall be closed and shall 
not be used in any future computation of such employer’s contri- 
bution rate in any manner whatsoever. Provided, however, any 
nonprofit employer formerly paying contributions who elects and 
qualifies to change to a reimbursement basis may be relieved of 
the requirement to pay one percent (1%) of. taxable wages as 
required by G.S. 96-9(d)(2)a to the following extent and upon the 
following conditions: 

1. Any nonprofit employer which has, for the year the election 
will be effective, an experience rating of 1.7 or less, will have 
transferred from its experience rating account an amount 
equal to one percent (1%) of its payroll as reported for each of 
the four calendar quarters which constitute the election year; 

2. Any nonprofit empioyer which has, for the year the election 
will be effective, an experience rating of less than 2.7 but 
more than 1.7, will have transferred from its experience 
rating account an amount equal to one-half of one percent 
(.5%) of its payroll as reported for each of the four calendar 
quarters which constitute the election year. Such employers 
shall make advance payments to the Commission quarterly, 
computed at one-half of one percent (.5%) of the taxable 
wages reported as provided in G.S. 96-9(d)(2)a; 

3. Any nonprofit employer which has, for the year the election 
will become effective, an experience rating of 2.7 or more, 
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upon electing to change to a reimbursement basis, will meet 
all the requirements of G.S. 96-9(d)(2)a, including making 
advance payments computed at one percent (1%) of taxable 
wages. 


e. The Commission, in accordance with such regulations as it may 


adopt, shall notify each nonprofit organization of any determina- 
tion which it may make of its status as an employer and of the 
effective date of any election which it makes and of any termina- 
tion of such election. Such determinations shall be subject to 
reconsideration, appeal and review. 


(2) Payments in lieu of contributions shall be made in accordance with the 


provisions of this subparagraph and shall be processed as provided 
herein. 
a. Quarterly contributions and wage reports and advance payments 


shall be submitted to the Commission quarterly under the same 
conditions and requirements of G.S. 96-9 and 96-10, except that 
the amount of advance payments shall be computed as one 
percent (1%) of taxable wages and entered on such reports; 
provided that such advance payments shall become effective only 
with respect to the first four thousand two hundred dollars 
($4,200) in wages paid in a calendar year until January 1, 1978. 
On and after that date advance payments shall be effective with 
respect to the federally required wage base provided that after 
December 31, 1983, the wage base shall be the same as that 
provided for in G.S. 96-9(a)(5). Collection of such advance pay- 
ments shall be made as provided for the collection of contribu- 
tions in G.S. 96-10. 

Beginning January 1, 1978, any employer making quarterly 
reports of employment to the Commission and if such employer is 
a newly electing reimbursement employer he shall pay contribu- 
tions of one percent (1%) of taxable wages entered on such 
reports. 

Any employer paying by reimbursement having been, prior to 
July 1, under the reimbursement method of payment for the 
preceding calendar year, shall continue to file quarterly reports 
but shall make no payments with those reports. 


b. The Commission shall establish a separate account for each such 


employer and such account shall be credited, and maintained as 
provided in G.S. 96-9(c)(1), except that advance payments shall be 
credited in full and voluntary contributions are not applicable. 


c. Benefits paid shall be allocated to the employer’s account in 


accordance with G.S. 96-9(c)(2)a but charged to such account 
without the application of any multiplier, and no benefits shall be 
noncharged except amounts equal to fifty percent (50%) of ex- 
tended benefits paid and amounts equal to one hundred percent 
(100%) of benefits paid through error. 


d. As of July 31 of each year, and prior to January 1 of the succeeding 


year, the Commission shall determine the balance of each such 
employer’s account and shall furnish him with a statement of all 
charges and credits thereto. 

As of the second computation date (August 1) following the 
effective date of liability and as of each computation date there- 
after, any credit balance remaining in the employer’s account 
(after all applicable postings) in excess of whichever is the greater 
(a) benefits charged to such account during the 12 months ending 
on such computation date, or (b) one percent (1%) of taxable 
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wages for the 12 months ending on June 30 preceding such 
computation date shall be refunded. Any such refund shall be 
made prior to February 1 following such computation date. 

Should the balance in such account not equal that requiring a 
refund, the employer shall upon notice and demand for payment 
mailed to his last known address pay into his account an amount 
that will bring such balance to the minimum required for a 
refund. Such amount shall become due on or before the tenth day 
following the mailing of such notice and demand for payment. 
Any such amount unpaid on the due date shall be collected in the 
same manner, including interest, as prescribed in G.S. 96-10. 

Upon a change in election as to the method of payment from 
reimbursement to contributions, or upon termination of coverage 
and after all applicable benefits paid based on wages paid prior to 
such change in election or termination of coverage have been 
charged, any credit balance in such account shall be refunded to 
the employer. 

Should there be a debit balance in such account, the employer 
shall, upon notice and demand for payment, mailed to his 
last-known address, pay into his account an amount equal to such 
debit balance. Such amount shall become due on or before the 
tenth day following the mailing of such notice and demand for 
payment. 

Any such amount unpaid on the date due shall be collected in 
the same manner, including interest, as prescribed in G.S. 96-10. 

Beginning January 1, 1978, each employer paying by reim- 
bursement shall have his account computed on computation date 
(August 1) and if there is a deficit shall be billed for an amount 
necessary to bring his account to one percent (1%) of his taxable 
payroll. Any amount of his account in excess of that required to 
equal one percent (1%) of his payroll shall be refunded. Amounts 
due from any employer to bring his account to a one percent (1%) 
balance shall be billed as soon as practical and payment will be 
due within 25 days from the date of mailing of the statement of 
amount due. Amounts due from any nonprofit organization to 
bring its account to a one percent (1%) balance shall be billed as 
soon as practical, and payment will be due within 60 days from 
the date of mailing of the statement of the amount due. 


e. The Commission may make necessary rules and regulations with 


respect to coverage of a group of nonprofit organizations and with 
respect to the reimbursement of benefits payments by such group 
of nonprofit organizations. 


(3)a. Any benefits paid to any claimant which are based on previously 


uncovered employment which are reimbursable by the federal 
government shall not be charged to a nonprofit organization 
which makes payments to the State Unemployment Insurance 
Fund in lieu of contributions. 


b. For purposes of this paragraph previously uncovered employment 


for which benefits are reimbursable by the federal government 
means services performed before July 1, 1978, in the case of a 
week of unemployment beginning before July 1, 1978, or before 
January 1, 1978, in the case of a week of unemployment begin- 
ning after July 1, 1978, and to the extent that assistance under 
Title II of the Emergency Jobs and Unemployment Assistance Act 
of 1974 (SUA) was not paid to such individuals on the basis of 
such service. 
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(e) In order that the Commission shall be kept informed at all times on the 
circumstances and conditions of unemployment within the State and as to 
whether the stability of the fund is being impaired under the operation and 
effect of the system provided in subsection (c) of this section, the actuarial 
study now in progress shall be continued and such other investigations and 
sneer of a similar nature as the Commission may deem necessary shall be 
made. 

(f)(1) On and after January 1, 1978, all benefits charged to a State or local 

governmental employing unit shall be paid to the Commission within 

25 days from the date a list of benefit charges is mailed to the State or 

local governmental employing agency and the appropriate account(s) 

shall be credited with such payment(s). 

(2) In leu of paying for benefits by reimbursement as provided in 
subdivision (1) hereof, any State or local governmental employing unit 
may elect pursuant to rules and regulations established by the 
Commission: 

a. To pay contributions on an experience rating basis as provided in 
G.S. 96-9(a), (b), and (c); or, 

b. To pay to the Commission, within 25 days from the date a list of 
benefit charges is mailed to such employing unit, a sum equal to 
the amount which its account would be charged if it were a tax 
paying employer under G.S. 96-9(c)(2). 

(3) State or local governmental employing units paying for benefits as 
provided in subdivision (1) herein may establish pool accounts; 
provided, that such pool accounts are established and maintained 
according to the rules and regulations of the Commission. 

(4) Any governmental entity paying by reimbursement as provided in 
subdivision (1) hereof shall not have any benefits paid against its 
account noncharged or forgiven except as provided in G.S. 96-9(d)(2)c. 

(g) Nothing contained in subsections (d), (f), and (1) of this section prevents 
the Commission from providing any reimbursing employer with informational 
bills or lists of charges on a basis more frequent than yearly, if in its sole 
discretion, the Commission considers such action to be in the best interest of 
the Commission and the affected employer(s). 

(h)(1) Any nonprofit organization which has been paying contributions on a 
reimbursement basis for at least three consecutive calendar years 
during none of which years the benefit charges exceeded four tenths of 
one percent (.4%) of its taxable payroll may, before November 1 of the 
fourth or subsequent calendar year, elect to pay contributions by 
special reimbursement on the basis provided for in subdivision (2) 
below but only upon the following conditions: 

a. Benefit charges in the year of election are less than four tenths of 
one percent (.4%) of taxable payroll. 

b. The election shall apply to no less than the four calendar years 
following the year of election unless terminated by the Commis- 
sion under subdivision (3) below. 

c. All reimbursements during the year of election and the three 
preceding years were paid when due. 

d. The election of special reimbursement shall not entitle the electing 
nonprofit organization to any refund of any portion of its account 
balance. 

e. No later than January 1 of the first year to which its election 
applies, the electing nonprofit organization shall furnish the 
Commission a letter of credit in an amount equal to one hundred 
fifty percent (150%) of the account balance required under sub- 
division (2) below. 
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f. The Commission shall by regulation prescribe the form of the letter 
of credit and the criteria for the financial institution issuing such 
letter of credit along with the form of election under this section. 

(2) Any qualified nonprofit organization that meets the conditions of 
subdivision (1) above shall, upon the approval of its election by the 

Commission, pay contributions by special reimbursement as follows: 

a. The organization’s account shall have a required minimum balance 
that shall be computed on August 1 of each calendar year for the 
following calendar year and shall be equal to the greater of: 

1. One-half the largest amount of claims charged to it during any 
of the three calendar years preceding the computation date; 
Or, 

2. One-tenth of one percent (0.1%) of the highest total taxable 
payroll during any of the three calendar years preceding the 
computation date. 

b. On the first day of each quarter of any calendar year, the Commis- 
sion shall bill the employer for an amount necessary to bring its 
account to the required minimum balance, and the amount so 
billed is due no later than 25 days after the bill is mailed. 

(3) If any electing organization shall fail to make any quarterly payment 
when due: 

a. The Commission may draw the full amount of the letter of credit 
for application to the employer’s account; 

b. The organization’s required minimum balance shall immediately 
and without notice become the greater of: 

1. A sum equal to its current minimum balance plus the full 
amount of the current letter of credit; or 

2. A sum equal to five tenths of one percent (.5%) of its total 
taxable payroll. Any amount necessary, after the application 
of any funds drawn from the letter of credit, to bring the 
employer’s account to such balance shall be payable upon 
demand. 

c. If, after demand, the organization shall fail to pay any sums 
required under paragraph b. above, the Commission may revoke 
the organization’s election for special reimbursement and any 
difference between the employer’s account balance and one per- 
cent (1%) of its total taxable payroll shall become immediately 
due and payable. : 

d. The Commission may, in addition, exercise any of the powers 
granted to it in G.S. 96-10 to collect any amount due. 

e. Pursuant to such regulations as the Commission may adopt, the 
Commission shall afford any organization affected by this para- 
graph a hearing to determine if any increase in the organization’s 
minimum required balance should be reduced, in whole or in part, 
or if any revocation of a special reimbursement election should be 
rescinded. If the Commission, in its sole discretion, is satisfied 
that the conditions giving rise to the increase or revocation have 
been corrected, it may reduce such increase or rescind such 
revocation provided that it may require as a condition of such 
reduction or recision a new letter of credit up to three times the 
amount normally required. 

f. When used in the subsection, “total taxable payroll” means the 
highest total taxable payroll during the three most recent, com- 
pleted calendar years. 

Gi) Indian Tribes. — Benefits paid to employees of Indian tribe employing 
units shall be financed in accordance with the provisions of this subsection. For 
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the purposes of this subsection, an “Indian tribe employing unit” is an Indian 
tribe, a subdivision or subsidiary of an Indian tribe, or a business enterprise 
wholly owned by an Indian tribe. 

(1) Election. — 

a. An Indian tribe employing unit shall pay contributions under the 
provisions of this Chapter, unless it elects in accordance with this 
subsection to pay the Commission for the Unemployment Insur- 
ance Fund an amount equal to the amount of benefits paid that is 
attributable to service in the employ of the unit, to individuals for 
weeks of unemployment that begin within a benefit year estab- 
lished during the effective period of the election. 

b. An Indian tribe employing unit may elect to become liable for 
payments in lieu of contributions for a period of not less than 
three calendar years by filing a written notice of its election with 
the Commission at least 30 days before the January 1 effective 
date of the election. 

c. An Indian tribe employing unit that makes an election in accor- 
dance with this subsection will continue after the end of the three 
calendar years to be liable for payments in lieu of contributions 
until it files with the Commission a written notice terminating its 
election at least 30 days before the January 1 effective date of the 
termination. 

d. The account of an Indian tribe employing unit that has been 
paying contributions under this Chapter for a period of at least 
three consecutive calendar years and that elects to change to a 
reimbursement basis shall be closed and shall not be used in any 
future computation of the unit’s contribution rate in any manner 
except that the unit may be relieved of the requirement to pay one 
percent (1%) of taxable wages as required by subdivision (2) of 
this subsection to the following extent and upon the following 
conditions: 

1. An Indian tribe employing unit that has, for the year the 
election will be effective, an experience rating of 1.7 or less 
will have transferred from its experience rating account an 
amount equal to one percent (1%) of its payroll as reported for 
each of the four calendar quarters that constitute the election 
year. 

2. An Indian tribe employing unit that has, for the year the 
election will be effective, an experience rating of less than 2.7 
but more than 1.7 will have transferred from its experience 
rating account an amount equal to one-half of one percent 
(.5%) of its payroll as reported for each of the four calendar 
quarters that constitute the election year. These employing 
units shall make advance payments to the Commission 
quarterly, computed at one-half of one percent (.5%) of the 
taxable wages reported as provided in subdivision (2) of this 
subsection. 

3. An Indian tribe employing unit that has, for the year the 
election will become effective, an experience rating of 2.7 or 
more, upon electing to change to a reimbursement basis, will 
meet all the requirements of subdivision (2) of this subsec- 
tion, including making advance payments computed at one 
percent (1%) of taxable wages. 

e. The Commission, in accordance with regulations it adopts, shall 
notify each Indian tribe employing unit of any determination of 
the effective date of any election it makes and of any termination 
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of the election. These determinations shall be subject to reconsid- 
eration, appeal, and review. 

(2) Procedure. — Indian tribe employing units’ payments by reimburse- 
ment in lieu of contributions shall be made and processed as provided 
in this subdivision. 

a. Quarterly contributions and wage reports and advance payments 
shall be submitted to the Commission quarterly under the same 
conditions and requirements of G.S. 96-9 and G.S. 96-10, except 
that the amount of advance payments shall be computed as one 
percent (1%) of taxable wages and entered on the reports, and 
except that the wage base shall be the same as that provided for 
in G.S. 96-9(a)(5). Collection of these advance payments shall be 
made as provided for the collection of contributions in G.S. 96-10. 

Any Indian tribe employing unit paying by reimbursement 
having been, prior to July 1, under the reimbursement method of 
payment for the preceding calendar year, shall continue to file 
quarterly reports but shall make no payments with those reports. 

b. The Commission shall establish a separate account for each Indian 
tribe employing unit paying by reimbursement. The account shall 
be credited and maintained as provided in G.S. 96-9(c)(1), except 
that advance payments shall be credited in full, and voluntary 
contributions are not applicable. 

c. Benefits paid shall be allocated to the employer’s account in 
accordance with G.S. 96-9(c)(2)a. but charged to the account 
without the application of any multiplier, and no benefits shall be 
noncharged except amounts of benefits paid through error. 

d. As of July 31 of each year, and prior to January 1 of the succeeding 
year, the Commission shall determine the balance of each Indian 
tribe employing unit’s account and shall furnish the unit with a 
statement of all charges and credits to the account. 

As of August 1 of each year, there shall be refunded any credit 
balance remaining in the Indian tribe employing unit’s account 
(after all applicable postings) in excess of one percent (1%) of 
taxable wages for the 12 months ending on June 30 preceding the 
computation date. The refund must be made before February 1 
following the computation date. 

If the balance in the account does not equal one percent (1%) of 
taxable wages, the Indian tribe employing unit must, upon notice 
and demand for payment mailed to its last known address, pay 
into the account an amount that will bring the balance to one 
percent (1%) of taxable wages. This amount becomes due on or 
before the 25th day after the notice and demand for payment is 
mailed. Any amount unpaid on the due date shall be collected in 
the same manner, including interest, as prescribed in G.S. 96-10. 

Upon a change in election as to the method of payment from 
reimbursement to contributions, or upon termination of coverage 
and after all applicable benefits paid based on wages paid before 
the change in election or termination of coverage have been 
charged, any credit balance in the account shall be refunded to 
the Indian tribe employing unit. 

If there is a debit balance in the account, the Indian tribe 
employing unit must, upon notice and demand for payment 
mailed to its last known address, pay into the account an amount 
necessary to bring the account to one percent (1%) of taxable 
wages. This amount becomes due on or before the 25th day after 
the notice and demand for payment is mailed. Any amount 
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unpaid on the due date shall be collected in the same manner, 
including interest, as prescribed in G.S. 96-10. 

e. Notices to Indian tribe employing units of payment and reporting 
delinquency must include information that failure to make full 
payment within the time prescribed will cause the unit to become 
lable for contributions under subsection (a) of this section, will 
cause the unit to lose the option of making payment by reim- 
bursement in lieu of contributions, and could cause the unit to 
lose coverage under this Chapter for services performed for the 
unit. 


(3) Forfeiture of option. — If an Indian tribe employing unit fails to make 


payments, including interest and penalties, required under this 
subsection within 90 days after receipt of the bill, the unit loses the 
option to make payments by reimbursement in lieu of contributions 
for the following calendar year unless payment in full is made before 
contribution rates for the following calendar year are computed. An 
Indian tribe that has lost the option to make payments by reimburse- 
ment in lieu of contributions for a calendar year regains that option 
for the following calendar year if it makes all contributions timely 
during the year for which the option was lost, and no payments, 
penalties, or interest remain outstanding. 


(4) Forfeiture of coverage. — If an Indian tribe employing unit fails to 


make payments, including interest and penalties, required under this 
subsection after all collection activities considered necessary by the 
Commission have been exhausted, services performed for that em- 
ploying unit are no longer treated as “employment” for the purpose of 
coverage under this Chapter. An Indian tribe employing unit that has 
lost coverage regains coverage under this Chapter for services per- 
formed for the employing unit if the Commission determines that all 
contributions, payments in lieu of contributions, penalties, and inter- 
est have been paid. 

The Commission shall notify the Internal Revenue Service and the 
United States Department of Labor of any termination or reinstate- 
ment of coverage pursuant to this subdivision. 


(5) Extended benefits. — Extended benefits paid that are attributable to 


service in the employ of an Indian tribe employing unit and not 
reimbursed by the federal government shall be financed in their 
entirety by the Indian tribe employing unit. (Sess. 1936, c. 1, s. 7; 
Topo. 21s. 0: 1941 ¢, 108) ss. 6,8: c. 320° 1943. c. 377, ss. 11-14: 
Poa5°c. 22.68. li-ion 947 oc, 326, ssul3-15 dics 8Giis. 371949, c. 
eases, 9-15 c, 909; 1951 o22, 8s. 2: C. d52,- 88. 4-7: 1955, co401) ss. 
fat 90ND, 68. Oem Lous Ce OU, Ss. 0-1 1959,c, 302, ss. /, 
Baldo 6-100 ss) 0-10> 1969. Cc,010. ss. 1,6, [971 c 673, as, 14-20; 
i ome w ces Zoe Cr 4s. le 971. Ce 141s 66.3 (40) 1979, 6.-Oa0). 
Sey lo-to, 19817c, 160, ss, f3-15°"c, 534° 1983, c. 585, ss. 1-11; 1985, c. 
NDZ. ss. D-1. 13 1987, c. L/, ss. 3-/7c. 197: 1987 (Reo. Sess., 1988), c. 
Pages a 1 GO Can oonss. 400, C1 10. Ss. 20. 1901. G26, s. 4.0.42, 
Se oC tio. ss. 25° .L001, Lx, ess. COs) I9DD Cr oos 6 le 444., 
ea | O4. UX, Oess..C.1 Use, les 1995, C4. es. L-3:.C, 400, Ss. to: 
1996, 1st Ex. Sess., c. 1; 1997-398, s. 4; 1999-196, s. 3; 1999-321, ss. 1, 
3-6; 1999-340, ss. 1-3; 1999-421, s. 1; 2000-140, s. 87; 2001-184, ss. 4, 
5, 6; 2001-207, s. 1; 2001-251, ss. 2, 5; 2001-414, s. 40; 2001-424, ss. 
30.50), 30.5( 2) 450-5), .30.5),,30:50),.200 1-1), 6.) 4003-0 oes ely 
2003-220, ss. 2, 4; 2003-405, s. 1; 2004-124, s. 13.7B(a); 2004-170, s. 
3(a).) 
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Editor’s Note. — 

House Bill 1241 of the 2003 General Assem- 
bly, enrolled as Session Laws 2003-405, lacked 
the enacting clause required by Art. I, sec. 21 
of the North Carolina Constitution. Pursuant 
to State v. Patterson, 98 N.C. 660, 4 S.E. 350 
(1887) and In re Advisory Opinion, 227 N.C. 
708, 48 S.E.2d 73 (1947), the amendment that 
would have been made by House Bill 1241 was 
not implemented at the direction of the Revisor 
of Statutes. Session Laws 2004-170, s. 3(a) 
reenacted Session Laws 2003-405, effective Au- 
gust 12, 2003, and repealed for taxes imposed 
in the 2005 and subsequent calendar years, 
during which time, subdivision (b)(3)j. of this 
section would have read as follows: 

“A tax is imposed upon contributions at the 
rate of twenty percent (20%) of the amount of 
contributions due. The tax is due and payable 
at the time and in the same manner as the 
contributions. The tax does not apply in a 
calendar year if, as of August 1 of the preceding 
year, either of the following conditions was met: 
(i) the amount in the Reserve Fund equals or 
exceeds one hundred sixty-three million three 
hundred forty-nine thousand dollars 
($163,349,000), which is one percent (1%) of 
taxable wages for calendar year 1984, or (ii) the 
balance in the Unemployment Insurance Fund 
established by G.S. 96-6(a) is five hundred 
million dollars ($500,000,000) or less. The col- 
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lection of this tax, the assessment of interest 
and penalties on unpaid taxes, the filing of 
judgment liens, and the enforcement of the 
liens for unpaid taxes is governed by the provi- 
sions of G.S. 96-10 where applicable. Taxes 
collected under this subpart shall be credited to 
the Employment Security Commission Reserve 
Fund, and refunds of the taxes shall be paid 
from the same Fund. Any interest or penalties 
collected on unpaid taxes shall be credited to 
the Special Employment Security Administra- 
tion Fund, and any interest or penalties re- 
funded on taxes imposed by this subpart shall 
be paid from the same Fund.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2003-405, s. 1, as reenacted by 
Session Laws 2004-170, s. 3(a), effective August 
12, 2003, and repealed for taxes imposed in 
2005 and subsequent calendar years, inserted 
“either of the following conditions was met (i)” 
and inserted item (ii) in subdivision (b)(2)(j). 

Session Laws 2004-124, s. 13.7B(a), effective 
August 1, 2004, and applicable to amounts due 
on or after that date, added the last sentence in 
the last paragraph of sub-subdivision (d)(2)d. 


§ 96-10. Collection of contributions. 


CASE NOTES 


Payments collected as penalties under 
the Employment Security Act are “addi- 
tional taxes” and thus remedial, rather than 
punitive, in nature; accordingly, payments col- 
lected by the Employment Security Commis- 


sion pursuant to G.S. 96-10 are not subject to 
N.C. Const. IX, § 7. N.C. Sch. Bds. Ass’n v. 
Moore, 160 N.C. App. 253, 585 S.E.2d 418, 2003 
N.C. App. LEXIS 1794 (2003). 


§ 96-14. Disqualification for benefits. 


CASE NOTES 


III. Misconduct. 


Il. MISCONDUCT. 


Violation of Attendance Rules. — 

When an employee who did not technically 
violate an employer’s attendance policy was 
fired for abusing that policy, the Employment 
Security Commission of North Carolina, in rul- 
ing on the employee’s claim for unemployment 
compensation benefits, had to decide if the 


employer had imposed a reasonable employee- 
specific policy on the employee with which she 
was able to conform and whether she violated 
that policy, before disqualifying the employee 
from the receipt of unemployment compensa- 
tion benefits. Davis v. Britax Child Safety, Inc., 
— N.C. App. —, 593 S.E.2d 97, 2004 N.C. App. 
LEXIS 379 (2004). 
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§ 96-15. Claims for benefits. 


(a) Filing. — Claims for benefits shall be made in accordance with such 
regulations as the Commission may prescribe. Employers may file claims for 
employees through the use of automation in the case of partial unemployment. 
Each employing unit shall post and maintain in places readily accessible to 
individuals performing services for it printed statements, concerning benefit 
rights, claims for benefits, and such other matters relating to the administra- 
tion of this Chapter as the Commission may direct. Each employing unit shall 
supply to such individuals copies of such printed statements or other materials 
relating to claims for benefits as the Commission may direct. Such printed 
statements and other materials shall be supplied by the Commission to each 
employing unit without cost to the employing unit. 

(b)(1) Initial Determination. — A representative designated by the Com- 
mission shall promptly examine the claim and shall determine 
whether or not the claim is valid. If the claim is determined to be not 
valid for any reason other than lack of base period earnings, the claim 
shall be referred to an Adjudicator for a decision as to the issues 
presented. If the claim is determined to be valid, a monetary deter- 
mination shall be issued showing the week with respect to when 
benefits shall commence, the weekly benefit amount payable, and the 
potential maximum duration thereof. The claimant shall be furnished 
a copy of such monetary determination showing the amount of wages 
paid him by each employer during his base period and the employers 
by whom such wages were paid, his benefit year, weekly benefit 
amount, and the maximum amount of benefits that may be paid to 
him for unemployment during the benefit year. When a claim is not 
valid due to lack of earnings in his base period, the determination 
shall so designate. The claimant shall be allowed 10 days from the 
earlier of mailing or delivery of his monetary determination to him 
within which to protest his monetary determination and upon the 
filing of such protest, unless said protest be satisfactorily resolved, the 
claim shall be referred to the Chief Deputy Commissioner or his 
designee for a decision as to the issues presented. All base period 
employers, as well as the most recent employer of a claimant on a 
temporary layoff, shall be notified upon the filing of a claim which 
establishes a benefit year. 

At any time within one year from the date of the making of an initial 
determination, the Commission on its own initiative may reconsider 
such determination if it finds that an error in computation or identity 
has occurred in connection therewith or that additional wages perti- 
nent to the claimant’s benefit status have become available, or if such 
determination of benefit status was made as a result of a nondisclo- 
sure or misrepresentation of a material fact. 

(2) Adjudication. — When a protest is made by the claimant to the initial 
or monetary determination, or a question or issue is raised or 
presented as to the eligibility of a claimant under G.S. 96-13, or 
whether any disqualification should be imposed under G.S. 96-14, or 
benefits denied or adjusted pursuant to G.S. 96-18, the matter shall be 
referred to an adjudicator. The adjudicator may consider any matter, 
document or statement deemed to be pertinent to the issues, including 
telephone conversations, and after such consideration shall render a 
conclusion as to the claimant’s benefit entitlements. The adjudicator 
shall notify the claimant and all other interested parties of the 
conclusion reached. The conclusion of the adjudicator shall be deemed 
the final decision of the Commission unless within 15 days after the 
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date of notification or mailing of the conclusion, whichever is earlier, 
a written appeal is filed pursuant to such regulations as the Commis- 
sion may adopt. The Commission shall be deemed an interested party 
for such purposes and may remove to itself or transfer to an appeals 
referee the proceedings involving any claim pending before an adju- 
dicator. 

Provided, any interested employer shall be allowed 15 days from the 
earlier of mailing or delivery of the notice of the filing of a claim 
against the employer’s account to protest the claim and have the claim 
referred to an adjudicator for a decision on the question or issue 
raised. Provided further, no question or issue may be raised or 
presented by the Commission as to the eligibility of a claimant under 
G.S. 96-13, or whether any disqualification should be imposed under 
G.S. 96-14, after 45 days from the first day of the first week after the 
question or issue occurs with respect to which week an individual filed 
a claim for benefits. None of the provisions of this subsection shall 
have the force and effect nor shall the same be construed or interested 
as repealing any of the provisions of G.S. 96-18. 

(c) Appeals. — Unless an appeal from the adjudicator is withdrawn, an 
appeals referee shall set a hearing in which the parties are given reasonable 
opportunity to be heard. The conduct of hearings shall be governed by suitable 
regulations established by the Commission. Such regulations need not conform 
to common law or statutory rules of evidence or technical or formal rules of 
procedure but shall provide for the conduct of hearings in such manner as to 
ascertain the substantial rights of the parties. The hearings may be conducted 
by conference telephone call or other similar means provided that if any party 
files with the Commission prior written objection to the telephone procedure, 
that party will be afforded an opportunity for an in-person hearing at such 
place in the State as the Commission by regulation shall provide. The appeals 
referee may affirm or modify the conclusion of the adjudicator or issue a new 
decision in which findings of fact and conclusions of law will be set out or 
dismiss an appeal when the appellant fails to appear at the appeals hearing to 
prosecute the appeal after having been duly notified of the appeals hearing. 
The evidence taken at the hearings before the appeals referee shall be recorded 
and the decision of the appeals referee shall be deemed to be the final decision 
of the Commission unless within 10 days after the date of notification or 
mailing of the decision, whichever is earlier a written appeal is filed pursuant 
to such regulations as the Commission may adopt. No person may be appointed 
as an appeals referee unless he or she possesses the minimum qualifications 
necessary to be a staff attorney eligible for designation by the Commission as 
a hearing officer under G.S. 96-4(m). No appeals referee in full-time permanent 
status may engage in the private practice of law as defined in G.S. 84-2.1 while 
serving in office as appeals referee; violation of this prohibition shall be 
grounds for removal. Whenever an appeal is taken from a decision of the 
appeals referee, the appealing party shall submit a clear written statement 
containing the grounds for the appeal within the time allowed by law for taking 
the appeal, and if such timely statement is not submitted, the Commission 
may dismiss the appeal. 

(cl) Unless required for disposition of an ex parte matter authorized by law, 
a Commissioner, appeals referee, or employee assigned to make a decision or to 
make findings of facts and conclusions of law in a case shall not communicate, 
directly or indirectly, in connection with any issue of fact, or question of law, 
with any person or party or his representative, except on notice and opportu- 
nity for parties to participate. 

(c2) Whenever a party is notified of an Adjudicator’s, Appeals Referee’s, or 
Deputy Commissioner’s decision by mail, G.S. 1A-1, Rule 6(e) shall apply, and 
three days shall be added to the prescribed period to file a written appeal. 
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(d) Repealed by Session Laws 1977, c. 727, s. 54. 

(d1) No continuance shall be granted except upon application to the Com- 
missioner, the appeals referee, or other authority assigned to make the 
decision in the matter to be continued. A continuance may be granted only for 
good cause shown and upon such terms and conditions as justice may require. 
Good cause for granting a continuance shall include, but not be limited to, 
those instances when a party to the proceeding, a witness, or counsel of record 
has an obligation of service to the State, such as service as a member of the 
North Carolina General Assembly, or an obligation to participate in a proceed- 
ing in a court of greater jurisdiction. 

(e) Review by the Commission. — The Commission or Deputy Commissioner 
may on its own motion affirm, modify, or set aside any decision of an appeals 
referee on the basis of the evidence previously submitted in such case, or direct 
the taking of additional evidence, or may permit any of the parties to such 
decision to initiate further appeals before it, or may provide for group hearings 
in such cases as the Commission or Deputy Commissioner may deem proper. 
The Commission or Deputy Commissioner may remove to itself or transfer to 
another appeals referee the proceedings on any claim pending before an 
appeals referee. The Commission shall promptly notify the interested parties 
of its findings and the decision. In all Commission matters heard by a Deputy 
Commissioner, the decision of the Deputy Commissioner shall constitute the 
decision of the Commission; except, the Commission may remove unto itself, 
upon its own motion, any claim pending for rehearing and redetermination, 
provided such removal is done prior to the expiration of appeal period 
applicable to the decision of the Deputy Commissioner. 

(f) Procedure. — The manner in which disputed claims shall be presented, 
the reports thereon required from the claimant and from employers, and the 
conduct of hearings and appeals shall be in accordance with regulations 
prescribed by the Commission for determining the rights of the parties, 
whether or not such regulations conform to common-law or statutory rules of 
evidence and other technical rules of procedure. All testimony at any hearing 
before an appeals referee upon a disputed claim shall be recorded unless the 
recording is waived by all interested parties, but need not be transcribed 
unless the disputed claim is further appealed and, one or more of the parties 
objects, under such regulations as the Commission may prescribe, to being 
provided a copy of the tape recording of the hearing. Any other provisions of 
this Chapter notwithstanding, any individual receiving the transcript shall 
pay to the Commission such reasonable fee for the transcript as the Commis- 
sion may by regulation provide. The fee so prescribed by the Commission for a 
party shall not exceed the lesser of sixty-five cents (65¢) per page or sixty-five 
dollars ($65.00) per transcript. The Commission may by regulation provide for 
the fee to be waived in such circumstances as it in its sole discretion deems 
appropriate but in the case of an appeal in forma pauperis supported by such 
proofs as are required in G.S. 1-110, the Commission shall waive the fee. 

(g) Witness Fees. — Witnesses subpoenaed pursuant to this section shall be 
allowed fees at a rate fixed by the Commission. Such fees and all expenses of 
proceedings involving disputed claims shall be deemed a part of the expense of 
administering this Chapter. 

(h) Judicial Review. — Any decision of the Commission, in the absence of 
judicial review as herein provided, shall become final 30 days after the date of 
notification or mailing thereof, whichever is earlier. Judicial review shall be 
permitted only after a party claiming to be aggrieved by the decision has 
exhausted his remedies before the Commission as provided in this Chapter 
and has filed a petition for review in the superior court of the county in which 
he resides or has his principal place of business. The petition for review shall 
explicitly state what exceptions are taken to the decision or procedure of the 
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Commission and what relief the petitioner seeks. Within 10 days after the 
petition is filed with the court, the petitioner shall serve copies of the petition 
by personal service or by certified mail, return receipt requested, upon the 
Commission and upon all parties of record to the Commission proceedings. 
Names and addresses of the parties shall be furnished to the petitioner by the 
Commission upon request. The Commission shall be deemed to be a party to 
any judicial action involving any of its decisions and may be represented in the 
judicial action by any qualified attorney who has been designated by it for that 
purpose. Upon motion of the Commission, the court shall dismiss any review 
for which the petition is untimely filed, untimely or improperly served, or for 
which it otherwise fails to comply with the requirements of this subsection. 
Any party to the Commission proceeding may become a party to the review 
proceeding by notifying the court within 10 days after receipt of the copy of the 
petition. Any person aggrieved may petition to become a party by filing a 
motion to intervene as provided in G.S. 1A-1, Rule 24. 

Within 45 days after receipt of the copy of the petition for review or within 
such additional time as the court may allow, the Commission shall transmit to 
the reviewing court the original or a certified copy of the entire record of the 
proceedings under review. With the permission of the court the record may be 
shortened by stipulation of all parties to the review proceedings. Any party 
unreasonably refusing to stipulate to limit the record may be taxed by the 
court for such additional cost as is occasioned by the refusal. The court may 
require or permit subsequent corrections or additions to the record when 
deemed desirable. 

Gi) Review Proceedings. — If a timely petition for review has been filed and 
served as provided in G.S. 96-15(h), the court may make party defendant any 
other party it deems necessary or proper to a just and fair determination of the 
case. The Commission may, in its discretion, certify to the reviewing court 
questions of law involved in any decision by it. In any judicial proceeding under 
this section, the findings of fact by the Commission, if there is any competent 
evidence to support them and in the absence of fraud, shall be conclusive, and 
the jurisdiction of the court shall be confined to questions of law. Such actions 
and the questions so certified shall be heard in a summary manner and shall 
be given precedence over all civil cases. An appeal may be taken from the 
judgment of the superior court, as provided in civil cases. The Commission 
shall have the right to appeal to the appellate division from a decision or 
judgment of the superior court and for such purpose shall be deemed to be an 
aggrieved party. No bond shall be required of the Commission upon appeal. 
Upon the final determination of the case or proceeding, the Commission shall 
enter an order in accordance with the determination. When an appeal has been 
entered to any judgment, order, or decision of the court below, no benefits shall 
be paid pending a final determination of the cause, except in those cases in 
which the final decision of the Commission allowed benefits. 

(j) Repealed by Session Laws 1985, c. 197, s. 9. 

(k) Irrespective of any other provision of this Chapter, the Commission may 
adopt minimum regulations necessary to provide for the payment of benefits to 
individuals promptly when due as required by section 303(a)(1) of the Social 
Security Act as amended (42 U.S.C.A., section 503(a)(1)). (Ex. Sess. 193670. 
s. 6; 1937, c. 150; c. 448, s. 4; 1941, c. 108, s. 5; 1943, c. 377, ss. 9, 10: LOA ce 
922, ss. 30-32; 1947, c. 326, s. 23; 1951, c. 332, s. 15; 1953, c. 401, s. 19; 1959, 
c. 362, ss. 16, 17; 1961, c. 454, s. 21; 1965, c. 795, ss. 20-22; 1969, c. o75, ss. 13, 
14; 1971, c. 673, ss. 30, 30.1; 1977, c. 727, s. 54; 1981, c. 160, ss. 27-32; 1983, 
c. 625, ss. 10-14; 1985, c. 197, s. 9; c. 552, ss. 18-20; 1987 (Reg. Sess., 1988), c. 
999, s. 6; 1989, c. 583, ss. 11, 12; c. 707, s. 4; 1991, c. 723, ss. 1, 2; 1993, c. 343, 
ss. 4, 5; 1999-340, ss. 6, 7; 2004-124, s. 13.7B(c).) 
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Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as ‘The 2004-124, s. 13.7B(c), effective July 20, 2004, 
Current Operations and Capital Improvements substituted “the Commission may dismiss the 
Appropriations Act of 2004’.” appeal” for “an appeals referee may dismiss the 

Session Laws 2004-124, s. 33.5, contains a appeal” at the end of subsection (c). 
severability clause. 


CASE NOTES 


Cited in Davis v. Britax Child Safety, Inc., — 
N.C. App. —, 593 S.E.2d 97, 2004 N.C. App. 
LEXIS 379 (2004). 
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Chapter 97. 


Workers’ Compensation Act. 


Article 1. 
Workers’ Compensation Act. 


Sec. 

97-10.2. Rights under Article not affected by 
lability of third party; rights and 
remedies against third parties. 


Article 5. 


Individual Employers. 


Sec. 
97-165. Definitions. 


ARTICLE 1. 


Workers’ Compensation Act. 


§ 97-1. Short title. 


CASE NOTES 


Exclusive Remedy. — Employer and town 
officials were not liable for the death of their 
employee while collecting garbage, as the nar- 
row exception to the exclusivity provisions of 
the North Carolina Workers’ Compensation 
Act, G.S. 97-1 et seq., did not apply because the 
evidence did not show that they engaged in 
intentional misconduct that they knew was 
substantially certain to cause decedent’s seri- 
ous injury or death. Whitaker v. Town of Scot- 
land Neck, 357 N.C. 552, 597 S.E.2d 665, 2003 
N.C. LEXIS 1263 (2003). 

Wrongful Death Action Held Barred. — 
Employers’ motion for summary judgment was 


§ 97-2. Definitions. 


granted because the administratrix’s wrongful 
death action was barred by the North Caroli- 
na’s Workers’ Compensation Act, G.S. 97-1, et 
seq., since (1) the shooting occurred at the 
deceased’s place of employment, and (2) regard- 
less of whether the deceased was the intended 
victim, the shooting arose out of the deceased’s 
employment because the gunman intended to 
shoot a co-worker. Champion v. PPG Indus., — 
F. Supp. 2d —, 2004 U.S. Dist. LEXIS 9034 
(W.D.N.C. Apr. 2, 2004). 

Cited in Dodson v. Dubose Steel, Inc., 159 
N.C. App. 1, 582 S.E.2d 389, 2003 N.C. App. 
LEXIS 1419 (2003). 


CASE NOTES 


I. In General. 
III. Average Weekly Wages. 
A. In General. 
IV. Compensable Injuries, Generally. 
V. Accident. 


VI. Arising Out of and in the Course of Employment. 


A. In General. 
B. Arising Out of. 
C. In the Course of. 
VIII. 
A. In General. 
X. Assaults and Fights. 


XV. Hernia. 
XVII. Disability. 
XXI. Widow and Widower. 


Injuries While Going to and from Work. 
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I. IN GENERAL. 


Cited in Dial v. Cozy Corner Rest., Inc., 161 
N.C. App. 694, 589 S.E.2d 146 , 2003 N.C. App. 
LEXIS 2261 (2003). 


Ill. AVERAGE WEEKLY WAGES. 
A. In General. 


Part-Time Employees. — Appellate court 
reversed the North Carolina Industrial Com- 
mission’s award of workers’ compensation ben- 
efits in the amount of $129 per week to the 
widow of a part-time employee who died due to 
a work-related accident because the Commis- 
sion had not identified the method it used to 
calculate the employee’s average weekly wage; 
on remand, the Commission could use the fifth 
method allowed by G.S. 97-2(5) for calculating 
the employee’s average weekly wage if it found 
that the second method allowed by G.S. 97-2(5) 
was unfair because of the employee’s part-time 
status. Boney v. Winn Dixie, Inc., — N.C. App. 
—, 593 S.E.2d 93, 2004 N.C. App. LEXIS 371 
(2004). 

Award Held Proper. — Industrial commis- 
sion did not err in awarding the claimant, as a 
temporary total disability benefit, his average 
weekly wage multiplied by the maximum per- 
centage award he was entitled to under statu- 
tory law, for a two-month period rather than 
including the seven months that passed from 
his injury that occurred prior to the two-month 
period; the evidence did not show that claimant 
was disabled during that seven-month time 
period, and the claimant did not show that an 
alternate calculation should have been used to 
determine his average weekly wage used to 
determine the temporary total disability bene- 
fit award. France v. Murrow’s Transfer, — N.C. 
App. —, 593 S.E.2d 450, 2004 N.C. App. LEXIS 
377 (2004). 


IV. COMPENSABLE INJURIES, 
GENERALLY. 


Disability as Fourth Condition. — 

Where the Industrial Commission’s ruling 
that a worker failed to prove his disability or 
his need for further medical attention was 
supported by competent evidence in the record, 
the issue of the worker’s refusal of light duty 
work was not reached; no physician had prohib- 
ited the worker from working or found that he 
could not work as a result of his knee and hip 
complaints and there were no treatment recom- 
mendations for the worker. Springer v. McNutt 
Serv. Group, Inc., 160 N.C. App. 574, 586 S.E.2d 
554, 2003 N.C. App. LEXIS 1833 (2003). 

Aggravation of Pre-Existing Back In- 
jury. — Industrial commission properly 
awarded workers’ compensation benefits to a 
worker pursuant to G.S. 97-2(6) for a back 
injury; the evidence established that the work- 
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er’s back problems were a result of an accident, 
which substantially aggravated his pre-exist- 
ing back condition. Moore v. Fed. Express, 162 
N.C. App. 292, 590 S.E.2d 461, 2004 N.C. App. 
LEXIS 127 (2004). 


V. ACCIDENT. 


An Injury, to be Compensable, Must Re- 
sult From an Accident. — 

When an employee suffered a minor physical 
injury at work, and later suffered a disabling 
psychological injury in the course of the em- 
ployer’s investigation of the physical injury 
because she thought she was being accused of 
suing her employer, the evidence established 
that her disability was caused by the mental 
injury, rather than the physical injury, and she 
was not eligible for workers’ compensation ben- 
efits because the mental injury did not qualify 
as an accident, for workers’ compensation pur- 
poses, because it was not an unlooked for and 
untoward event involving the interruption of 
the routine of work and the introduction 
thereby of unusual conditions likely to result in 
unexpected consequences. Smith v. Hous. Auth. 
of Asheville, 159 N.C. App. 198, 582 S.E.2d 692, 
2003 N.C. App. LEXIS 1429 (2003). 

Accident Held Compensable. — 

Determination by the North Carolina Indus- 
trial Commission’s that the employee’s work- 
related injury was compensable was supported 
by competent evidence and in accordance with 
applicable law; the employee was asked to do 
the weaving for the three days while the 
weaver was on vacation, the bobbins weighed 
between 20 and 22 pounds, and lifting was not 
a regular part of the employee’s job. Moose v. 
Hexcel-Schwebel, — N.C. App. —, 592 S.E.2d 
615, 2004 N.C. App. LEXIS 309 (2004). 


VI. ARISING OUT OF AND 
IN THE COURSE OF 
EMPLOYMENT. 


A. In General. 


Injury Suffered in the Course of Em- 
ployment. — In-home caregiver was injured in 
the course of her employment and her injuries 
arose out of her employment when the 
caregiver fell from a tree in her client’s yard 
while picking a pear for her and the client to 
eat; thus her injury was compensable under 
G.S. 97-2(6). McGrady v. Olsten Corp., 159 N.C. 
App, 643; 583, §.H.2d. 371, 2003 IN.C, App. 
LEXIS 1520 (2003). 


B. Arising Out of. 


There Must Be a Causal Connection Be- 
tween Employment and Injury. — 

For an injury to be compensable under the 
North Carolina Workers’ Compensation Act, it 
must be proximately caused by an accident 
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arising out of and in the course of the employ- 
ment, according to G.S. 97-2(6); where the exact 
nature and probable genesis of a particular 
type of injury involves complicated medical 
questions far removed from the ordinary expe- 
rience and knowledge of laymen, only an expert 
can give competent opinion evidence as to the 
cause of the injury. Sufficient medical evidence 
supported a determination by the North Caro- 
lina Industrial Commission that an employee 
suffered a work related injury entitling her to 
temporary total disability compensation where 
her doctor testified that her third neck injury, 
one that occurred in the course of her employ- 
ment, was the injury that caused a ruptured 
disc, and where medical records and the em- 
ployee’s testimony supported the medical find- 
ings. Towns v. Epes Transp., — N.C. App. —, 
594 S.E.2d 1138, 2004 N.C. App. LEXIS 421 
(2004). 


C. In the Course of. 


Time, Place and Circumstances. — 
Where an employee was struck and fatally 
injured by a car while walking to work across a 
shopping mall parking lot, his injuries were not 
compensable, as the North Carolina Industrial 
Commission properly found that the employee 
was not exposed to any traffic danger greater 
than the public in general. Deseth v. 
LensCrafters, Inc., 160 N.C. App. 180, 585 
S.E.2d 264, 2003 N.C. App. LEXIS 1736 (2003). 

Mall Parking Lot Is Not Employer’s Pre- 
mises. — Where an employee was struck and 
killed by a car while walking to work across a 
shopping mall parking lot, he did not sustain 
an injury by accident while in the course and 
scope of his employment under G.S. 97-2(6); 
since the right of the employer under its lease 
to use the parking lot and its obligation to share 
in the lot’s maintenance costs was not sufficient 
control over the lot to allow a finding that it was 
within the employer’s premises, the limited 
exception to the coming and going rule was 
inapplicable. Deseth v. LensCrafters, Inc., 160 
N.C. App. 180, 585 S.E.2d 264, 2003 N.C. App. 
LEXIS 1736 (2003). 

Performance of Special Errand. — Where 
an employee was struck and fatally injured by a 
car while walking to work across a shopping 
mall parking lot, the fact that he was carrying 
work-related materials and was responsible for 
opening his employer’s store did not mean he 
was running a “special errand” for his employer 
that made his injuries compensable. Deseth v. 
LensCrafters, Inc., 160 N.C. App. 180, 585 
S.E.2d 264, 2003 N.C. App. LEXIS 1736 (2003). 


Vill. INJURIES WHILE GOING TO AND 
FROM WORK. 


A. In General. 


Coming and Going Rule Has Exceptions. 
— The general rule barring compensability of 
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injuries sustained while traveling to or from 
work is subject to several exceptions, including 
the traveling salesman exception, the contrac- 
tual duty exception, the special errand excep- 
tion, and the dual purpose exception. Dunn v. 
Marconi Communs,, Inc., 161 N.C. App. 606, 
589 S.E.2d 150, 2003 N.C. App. LEXIS 2260 
(2003). 

Illustrative Cases. — An employee injured 
in an automobile accident while returning to 
work from his home was not entitled to any of 
those exceptions where he was on a personal 
errand at the time of his accident and the trip 
did not serve any business purpose. Dunn v. 
Marconi Communs., Inc., 161 N.C. App. 606, 
589 S.E.2d 150, 2003 N.C. App. LEXIS 2260 
(2003). 


X. ASSAULTS AND FIGHTS. 


And When Arising Out of Work. — 

North Carolina Industrial Commission prop- 
erly concluded that a truck driver’s injury and 
death following a road rage incident with an- 
other driver, in which the other driver ran over 
the decedent when the decedent exited his 
vehicle to confront the other driver, resulted 
from an injury by accident arising out of and in 
the course of his employment. Dodson v. Dubose 
Steel, Inc., 159 N.C. App. 1, 582 S.E.2d 389, 
2003 N.C. App. LEXIS 1419 (2003). 


XV. HERNIA. 


Evidence Held Not to Show Compens- 
able Hernia. — 

Speculative testimony of physicians before 
the North Carolina Industrial Commission was 
insufficient to support the conclusion that the 
employee’s hernia injury was caused by his 
work related activity. Hodgin v. Hodgin, 159 
N.C. App. 635, 583 S.E.2d 362, 2003 N.C. App. 
LEXIS 1490 (2003), cert. denied, 357 N.C. 578, 
589 S.E.2d 126 (2003). 


XVIL DISABILITY. 


Claimant Unable to Earn Wages in Any 
Job for Which Qualified Is Totally, Not 
Partially, Disabled. — 

Employee exposed to toxic chemicals in the 
course of his employment spray-painting auto- 
mobiles showed his disability, under G.S. 97- 
2(9), was permanent and total because he had a 
seventh grade education, his nervous system 
was permanently damaged, and he was unem- 
ployable due to his severe loss of cognitive 
function and his inability to sustain concentra- 
tion and attention necessary for working a 
normal eight-hour day. Matthews v. City of 
Raleigh, 160 N.C. App. 597, 586 S.E.2d 829, 
2003 N.C. App. LEXIS 1928 (2003). 

Failure to Make Required Findings Con- 
cerning Earning Capacity. — Industrial 
commission erred in determining a worker’s 
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permanent partial disability rating pursuant to 
G.S. 97-31; disability was defined by a dimin- 
ished capacity to earn wages, not by physical 
infirmity alone, G.S. 97-2(9), and the commis- 
sion failed to make required findings pursuant 
to G.S. 97-30 on whether the job offered to the 
worker by her employer accurately reflected 
her ability to earn wages. Baker v. Sam’s Club, 
161.N.C. App. 712, 589 S.E.2d 387, 2003 N.C. 
App. LEXIS 2255 (2003). 


XXI. WIDOW AND WIDOWER. 


To qualify as the “widow” under the act, 
etc. 

By using the word “or” before the second of 
the three listed methods in which a person can 
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qualify as a widow under G.S. 97-39, the Gen- 
eral Assembly intended that a wife can qualify 
as a widow if she is actually dependent on 
decedent whether or not living with him, and in 
method three, she qualifies if she is living apart 
for justifiable cause or desertion, whether or 
not dependent; accordingly, where evidence in 
the record before the Industrial Commission 
showed that a widow was dependent on the 
deceased employee for support, that she was a 
responsible person and was competent with 
money, she should have been found to be his 
widow under G.S. 97-2(14) and granted bene- 
fits. Goodrich v..R.L. Dresser, Inc., 161 N.C. 
App. 394, 588 S.E.2d 511, 2003 N.C. App. 
LEXIS 2204 (2003). 


§ 97-9. Employer to secure payment of compensation. 


CASE NOTES 


Act Provides Exclusive Remedy. — 

Employers’ motion for summary judgment 
was granted because the administratrix’s 
wrongful death action was barred by the North 
Carolina’s Workers’ Compensation Act, G.S. 
97-1, et seq., since: (1) the shooting occurred at 
the deceased’s place of employment, and (2) 
regardless of whether the deceased was the 
intended victim, the shooting arose out of the 
deceased’s employment because the gunman 
intended to shoot a co-worker. Champion v. 
PPG Indus., — F. Supp. 2d —, 2004 U.S. Dist. 
LEXIS 9034 (W.D.N.C. Apr. 2, 2004). 

Evidence Insufficient for Exception to 
Apply. — 

Employees could not state a claim against 
the employer under the exception to the exclu- 
sivity provisions of the North Carolina Work- 
ers Compensation Act because the employees 
could not show that the employer intentionally 
engaged in conduct that it knew was substan- 
tially certain to cause serious injury or death to 
the employees since the hazards due to toxic 
mold were not “obvious” to the employer, the 
employer did not violate any safety regulations, 
the allegations failed to show that the employer 
recognized the immediate hazards of its con- 
duct and consciously elected to forgo critical 
safety precautions or that the employer disre- 
garded all safety measures. Allen v. IBM, 308 F. 
Supp. 2d 638, 2004 U.S. Dist. LEXIS 3850 
(M.D.N.C. 2004). 

Even if a forklift driver was not trained to 
sound a horn when entering or exiting defen- 
dant employer’s plant, there was no evidence 


injury or death was substantially certain to 
occur as the forklift had been operated in a 
similar manner for a number of years with no 
similar accident. Thus, the elements of 
Woodson v. Rowland were not present, and the 
wrongful death action filed by deceased work- 
er’s representative under the North Carolina 
Wrongful Death Act, G.S. 28A-18-1 through 
G.S. 28A-18-8, was precluded by G.S. 97-9 and 
G.S. 97-10.1, of the North Carolina Workers’ 
Compensation Act. Southern v. Metromont Ma- 
terials, LLC, 331 F. Supp. 2d 386, 2004 U.S. 
Dist. LEXIS 6958 (W.D.N.C. 2004). 

Meaning of “Substantial Certainty” of 
the Consequences of Misconduct. — 

Employer, as a matter of law, did not know 
that workplace “risks” were substantially cer- 
tain to cause death or serious injury to de- 
ceased employee in a wrongful death action 
brought by a deceased employee’s estate where 
the employer may have known that of the risky 
procedures, but this knowledge alone did not 
demonstrate a genuine issue of material fact 
that the employer knew that these risks were 
substantially certain to cause death or serious 
injury and incur liability under the Woodson 
exception to the North Carolina Workers’ Com- 
pensation Act., G.S. 97-9 and G.S. 97-10.1. 
Specifically, the employer could not have known 
that there was a substantial certainty that the 
deceased would wear a loose coat, slip where he 
did, have his coat get caught in the machine in 
the exact place where it did, and be crushed 
before someone could turn off the machine. 
Richmond v. Indalex Inc., 308 F. Supp. 2d 648, 
2004 U.S. Dist. LEXIS 3851 (M.D.N.C. 2004). 
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§ 97-10.1. Other rights and remedies against employer 


excluded. 


CASE NOTES 


Civil Action Allowed for Employer’s Mis- 
conduct Substantially Certain to Cause 
Injury or Death. — 

Employer, as a matter of law, did not know 
that workplace “risks” were substantially cer- 
tain to cause death or serious injury to de- 
ceased employee in a wrongful death action 
brought by a deceased employee’s estate where 
the employer may have known that of the risky 
procedures, but this knowledge alone did not 
demonstrate a genuine issue of material fact 
that the employer knew that these risks were 
substantially certain to cause death or serious 
injury and incur liability under the Woodson 
exception to the North Carolina Workers’ Com- 
pensation Act., G.S. 97-9 and G.S. 97-10.1. 
Specifically, the employer could not have known 
that there was a substantial certainty that the 
deceased would wear a loose coat, slip where he 
did, have his coat get caught in the machine in 
the exact place where it did, and be crushed 
before someone could turn off the machine. 
Richmond v. Indalex Inc., 308 F. Supp. 2d 648, 
2004 U.S. Dist. LEXIS 3851 (M.D.N.C. 2004). 

Action Under Woodson v. Rowland. — 

Employee did not adequately state a claim 
under Woodson v. Rowland, 329 N.C. 330, 407 
S.E.2d 222 (1991), against his employers for 
intentional misconduct substantially certain to 
cause serious injury because allegations that 
other employees had been seriously ill and had 
complained of a variety of symptoms, maladies 
and serious illnesses insufficiently alleged the 
employers’ knowledge of a substantial certainty 
of serious injury. Cameron v. Merisel, Inc., — 
N.C. App. —, 593 S.E.2d 416, 2004 N.C. App. 
LEXIS 380 (2004). 

Evidence Insufficient for Exception to 
Apply. — 

Employees could not state a claim against 
the employer under the exception to the exclu- 
sivity provisions of the North Carolina Work- 
ers’ Compensation Act because the employees 
could not show that the employer intentionally 
engaged in conduct that it knew was substan- 
tially certain to cause serious injury or death to 
the employees since the hazards due to toxic 
mold were not “obvious” to the employer, the 
employer did not violate any safety regulations, 
the allegations failed to show that the employer 
recognized the immediate hazards of its con- 
duct and consciously elected to forgo critical 
safety precautions or that the employer disre- 
garded all safety measures. Allen v. IBM, 308 F. 
Supp. 2d 638, 2004 U.S. Dist. LEXIS 3850 
(M.D.N.C. 2004). 


Even if a forklift driver was not trained to 
sound a horn when entering or exiting defen- 
dant employer’s plant, there was no evidence 
injury or death was substantially certain to 
occur as the forklift had been operated in a 
similar manner for a number of years with no 
similar accident. Thus, the elements of 
Woodson v. Rowland were not present, and the 
wrongful death action filed by deceased work- 
er’s representative under the North Carolina 
Wrongful Death Act, G.S. 28A-18-1 through 
G.S. 28A-18-8, was precluded by G.S. 97-9 and 
G.S. 97-10.1, of the North Carolina Workers’ 
Compensation Act. Southern v. Metromont Ma- 
terials, LLC, 331 F. Supp. 2d 386, 2004 US. 
Dist. LEXIS 6958 (W.D.N.C. 2004). 

And Is Inapplicable Where Employment 
Relation Does Not Exist. — 

Employee’s premises liability claim, and his 
wife’s loss of consortium claim, against the 
owner of his workplace, due to toxic mold con- 
tamination, was improperly dismissed because 
the owner was not entitled to assert workers’ 
compensation exclusivity, even though it was a 
parent corporation of the employee’s employers, 
and it was alleged that the owner knew of the 
condition but did nothing to warn or protect the 
employee. Cameron v. Merisel, Inc., — N.C. 
App. —, 593 S.E.2d 416, 2004 N.C. App. LEXIS 
380 (2004). 

But the Workers’ Compensation Act does 
not insulate a coemployee from his willful, 
wanton and reckless negligence, etc. 

Employee adequately stated a claim under 
Pleasant v. Johnson, 312 N.C. 710, 325 S.E.2d 
244 (1985), and a claim for punitive damages 
against a co-employee, and his wife adequately 
stated a loss of consortium claim, by alleging 
that the co-employee engaged in conduct that 
threatened the safety of others and was so 
reckless or manifestly indifferent to the conse- 
quences that a finding of willfulness and wan- 
tonness equivalent in spirit to actual intent 
was justified, when the co-employee, as director 
of security at the employee’s workplace, who 
was responsible for workplace maintenance, 
knowingly failed to reveal the existence of toxic 
mold. Cameron v. Merisel, Inc., — N.C. App. —, 
593 S.E.2d 416, 2004 N.C. App. LEXIS 380 
(2004). 

Wrongful Death Action Precluded. — 

Employers’ motion for summary judgment 
was granted because the administratrix’s 
wrongful death action was barred by the North 
Carolina’s Workers’ Compensation Act, G.S. 
97-1, et seq., since: (1) the shooting occurred at 
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the deceased’s place of employment, and (2) PPG Indus., — F. Supp. 2d —, 2004 U.S. Dist. 
regardless of whether the deceased was the LEXIS 9034 (W.D.N.C. Apr. 2, 2004). 
intended victim, the shooting arose out of the Applied in Whitaker v. Town of Scotland 
deceased’s employment because the gunman Neck, 357 N.C. 552, 597 S.E.2d 665, 2003 N.C. 
intended to shoot a co-worker. Champion v. LEXIS 1263 (2003). 


§ 97-10.2. Rights under Article not affected by liability of 
third party; rights and remedies against third 
parties. 


(a) The right to compensation and other benefits under this Article for 
disability, disfigurement, or death shall not be affected by the fact that the 
injury or death was caused under circumstances creating a liability in some 
person other than the employer to pay damages therefor, such person herein- 
after being referred to as the “third party.” The respective rights and interests 
of the employee-beneficiary under this Article, the employer, and the employ- 
er’s insurance carrier, if any, in respect of the common-law cause of action 
against such third party and the damages recovered shall be as set forth in this 
section. 

(b) The employee, or his personal representative if he be dead, shall have 
the exclusive right to proceed to enforce the liability of the third party by 
appropriate proceedings if such proceedings are instituted not later than 12 
months after the date of injury or death, whichever is later. During said 
12-month period, and at any time thereafter if summons is issued against the 
third party during said 12-month period, the employee or his personal 
representative shall have the right to settle with the third party and to give a 
valid and complete release of all claims to the third party by reason of such 
injury or death, subject to the provisions of (h) below. 

(c) If settlement is not made and summons is not issued within said 
12-month period, and if employer shall have filed with the Industrial Commis- 
sion a written admission of liability for the benefits provided by this Chapter, 
then either the employee or the employer shall have the right to proceed to 
enforce the liability of the third party by appropriate proceedings; either shall 
have the right to settle with the third party and to give a valid and complete 
release of all claims to the third party by reason of such injury or death, subject 
to the provisions of (h) below. Provided that 60 days before the expiration of the 
period fixed by the applicable statute of limitations if neither the employee nor 
the employer shall have settled with or instituted proceedings against the 
third party, all such rights shall revert to the employee or his personal 
representative. 

(d) The person in whom the right to bring such proceeding or make 
settlement is vested shall, during the continuation thereof, also have the 
exclusive right to make settlement with the third party and the release of the 
person having the right shall fully acquit and discharge the third party except 
as provided by (h) below. A proceeding so instituted by the person having the 
right shall be brought in the name of the employee or his personal represen- 
tative and the employer or the insurance carrier shall not be a necessary or 
proper party thereto. If the employee or his personal representative shall 
refuse to cooperate with the employer by being the party plaintiff, then the 
action shall be brought in the name of the employer and the employee or his 
personal representative shall be made a party plaintiff or party defendant by 
order of court. 

(e) The amount of compensation and other benefits paid or payable on 
account of such injury or death shall be admissible in evidence in any 
proceeding against the third party. In the event that said amount of compen- 
sation and other benefits is introduced in such a proceeding the court shall 
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instruct the jury that said amount will be deducted by the court from any 
amount of damages awarded to the plaintiff. If the third party defending such 
proceeding, by answer duly served on the employer, sufficiently alleges that 
actionable negligence of the employer joined and concurred with the negligence 
of the third party in producing the injury or death, then an issue shall be 
submitted to the jury in such case as to whether actionable negligence of 
employer joined and concurred with the negligence of the third party in 
producing the injury or death. The employer shall have the right to appear, to 
be represented, to introduce evidence, to cross-examine adverse witnesses, and 
to argue to the jury as to this issue as fully as though he were a party although 
not named or joined as a party to the proceeding. Such issue shall be the last 
of the issues submitted to the jury. If the verdict shall be that actionable 
negligence of the employer did join and concur with that of the third party in 
producing the injury or death, then the court shall reduce the damages 
awarded by the jury against the third party by the amount which the employer 
would otherwise be entitled to receive therefrom by way of subrogation 
hereunder and the entire amount recovered, after such reduction, shall belong 
to the employee or his personal representative free of any claim by the 
employer and the third party shall have no further right by way of contribution 
or otherwise against the employer, except any right which may exist by reason 
of an express contract of indemnity between the employer and the third party, 
which was entered into prior to the injury to the employee. In the event that 
the court becomes aware that there is an express contract of indemnity 
between the employer and the third party the court may in the interest of 
justice exclude the employer from the trial of the claim against the third party 
and may meet the issue of the actionable negligence of the employer to the jury 
in a separate hearing. 

(f)(1) If the employer has filed a written admission of liability for benefits 
under this Chapter with, or if an award final in nature in favor of the 
employee has been entered by the Industrial Commission, then any 
amount obtained by any person by settlement with, judgment against, 
or otherwise from the third party by reason of such injury or death 
shall be disbursed by order of the Industrial Commission for the 
following purposes and in the following order of priority: 

a. First to the payment of actual court costs taxed by judgment and/or 
reasonable expenses incurred by the employee in the litigation of 
the third-party claim. 

b. Second to the payment of the fee of the attorney representing the 
person making settlement or obtaining judgment, and except for 
the fee on the subrogation interest of the employer such fee shall 
not be subject to the provisions of G.S. 97-90 but shall not exceed 
one third of the amount obtained or recovered of the third party. 

c. Third to the reimbursement of the employer for all benefits by way 
of compensation or medical compensation expense paid or to be 
paid by the employer under award of the Industrial Commission. 

d. Fourth to the payment of any amount remaining to the employee 
or his personal representative. 

(2) The attorney fee paid under (f)(1) shall be paid by the employee and 
the employer in direct proportion to the amount each shall receive 
under (f)(1)e and (f)(1)d hereof and shall be deducted from such 
payments when distribution is made. 

(g) The insurance carrier affording coverage to the employer under this 
Chapter shall be subrogated to all rights and liabilities of the employer 
hereunder but this shall not be construed as conferring any other or further 
rights upon such insurance carrier than those herein conferred upon the 
employer, anything in the policy of insurance to the contrary notwithstanding. 
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(h) In any proceeding against or settlement with the third party, every party 
to the claim for compensation shall have a lien to the extent of his interest 
under (f) hereof upon any payment made by the third party by reason of such 
injury or death, whether paid in settlement, in satisfaction of judgment, as 
consideration for covenant not to sue, or otherwise and such lien may be 
enforced against any person receiving such funds. Neither the employee or his 
personal representative nor the employer shall make any settlement with or 
accept any payment from the third party without the written consent of the 
other and no release to or agreement with the third party shall be valid or 
enforceable for any purpose unless both employer and employee or his personal 
representative join therein; provided, that this sentence shall not apply: 

(1) If the employer is made whole for all benefits paid or to be paid by him 
under this Chapter less attorney’s fees as provided by (f)(1) and (2) 
hereof and the release to or agreement with the third party is 
executed by the employee; or 

(2) If either party follows the provisions of subsection (j) of this section. 

Gi) Institution of proceedings against or settlement with the third party, or 
acceptance of benefits under this Chapter, shall not in any way or manner 
affect any other remedy which any party to the claim for compensation may 
have except as otherwise specifically provided in this Chapter, and the exercise 
of one remedy shall not in any way or manner be held to constitute an election 
of remedies so as to bar the other. 

4) Notwithstanding any other subsection in this section, in the event that a 
judgment is obtained by the employee in an action against a third party, or in 
the event that a settlement has been agreed upon by the employee and the 
third party, either party may apply to the resident superior court judge of the 
county in which the cause of action arose or where the injured employee 
resides, or to a presiding judge of either district, to determine the subrogation 
amount. After notice to the employer and the insurance carrier, after an 
opportunity to be heard by all interested parties, and with or without the 
consent of the employer, the judge shall determine, in his discretion, the 
amount, if any, of the employer’s lien, whether based on accrued or prospective 
workers’ compensation benefits, and the amount of cost of the third-party 
litigation to be shared between the employee and employer. The judge shall 
consider the anticipated amount of prospective compensation the employer or 
workers’ compensation carrier is likely to pay to the employee in the future, the 
net recovery to plaintiff, the likelihood of the plaintiff prevailing at trial or on 
appeal, the need for finality in the litigation, and any other factors the court 
deems just and reasonable, in determining the appropriate amount of the 
employer’s lien. If the matter is pending in the federal district court such 
determination may be made by a federal district court judge of that division. 
GLO20Rr cai 0. isi); 1933;.cn449) sul; 1943,6.:622;1959,'c. 1324; 1963,,.c. 450; 
eee Oy lerewle/ 1, 'soie1979re. 8659821; 1983962645, ssv1,2;'1991,c. 408sr1; 
C7 703;'s.-2; 1999-194, s. 1: 2004-199, s. 13(b).) 


Effect of Amendments. — Session Laws district” for “arose, where the injured employee 
2004-199, s. 13(b), effective August 17, 2004, resides or the presiding judge before whom the 
substituted “arose or where the injured em- cause of action is pending” in subsection (j). 
ployee resides, or to a presiding judge of either 


CASE NOTES 


I. In General. 
III. Parties and Procedure. 
IV. Disbursement of Proceeds. 
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I. IN GENERAL. 


Cited in Austin v. Midgett, 159 N.C. App. 
416, 583 S.E.2d 405, 2003 N.C. App. LEXIS 
1537 (2003). 


Il. PARTIES AND PROCEDURE. 


Jurisdiction Over Subrogation Claim. — 
In a workers’ compensation appeal, the North 
Carolina Industrial Commission did not err in 
denying a motion by a successor employer and a 
successor insurer to withdraw or to stay the 
effect of an award to the employee because a 
final award had not yet been entered in the 
matter due to the appeal, and thus, the Com- 
mission did not have jurisdiction over a subro- 
gation claim pursuant to G.S. 97-10.2(f)(1). 
Childress v. Fluor Daniel, Inc., 162 N.C. App. 
524, 590 S.E.2d 893, 2004 N.C. App. LEXIS 185 
(2004). 

A trial court’s reduction of a workers’ 
compensation subrogation lien was erro- 
neous because the trial court based its juris- 
diction upon a contingent settlement agree- 
ment containing an unfulfilled condition 
precedent; G.S. 97-10.2G) only permits a supe- 
rior court to adjust the amount of a subrogation 
lien if the agreement between the parties has 
been finalized so that only performance of the 
agreement is necessary to bind the parties. Ales 
v. TA. Loving Co., — N.C. App. —, 593 S.E.2d 
453, 2004 N.C. App. LEXIS 369 (2004). 


IV. DISBURSEMENT OF PROCEEDS. 


Authority of Trial Court to Reduce 
Workers’ Compensation Lien on Proceeds 
of Settlement. — G.S. 97-10.2(j) allowed a 
trial court to reduce the amount of a lien which 
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a company that paid workers’ compensation 
benefits to an injured employee asserted 
against the proceeds of a settlement the em- 
ployee received from a third party, and given 
the nature of the employee’s injuries, the trial 
court did not abuse its discretion by reducing 
the amount of the insurance company’s lien 
from $168,000 to $55,667 and ordering the 
insurance company to pay part of the employ- 
ee’s litigation costs. Sherman v. Home Depot 
U.S.A., Inc., 160 N.C. App. 404, 588 S.E.2d 478, 
2003 N.C. App. LEXIS 1787 (2003), cert. de- 
nied, 358 N.C. 156, 592 S.E.2d 696 (2004). 

Trial Court’s Discretion. — Trial court did 
not abuse its discretion in reducing a workers’ 
compensation lien on the proceeds of a widow’s 
wrongful death settlement after taking into 
account the testimony, the evidence presented, 
the court file, and the parties’ arguments; the 
amendment to G.S. 97-10.2(j) was applicable, 
making the amount of the subrogation lien a 
matter for the trial court’s discretion without a 
finding that the judgment obtained by the in- 
jured employee against the third party was 
insufficient to satisfy the carrier’s subrogation 
interest. Wood v. Weldon, 160 N.C. App. 697, 
586 S.E.2d 801, 2003 N.C. App. LEXIS 1912 
(2003). 

There is no mathematical formula or set list 
of factors for the trial court to consider in 
making its determination of a subrogation 
amount under G.S. 97-10.2(j); the statute 
plainly affords the trial court discretion to 
determine the appropriate amount of defen- 
dant’s lien, which requires that the trial court 
make a reasoned choice, a judicial value judg- 
ment, which is factually supported. Wood v. 
Weldon, 160 N.C. App. 697, 586 S.E.2d 801, 
2003 N.C. App. LEXIS 1912 (2003). 


§ 97-17. Settlements allowed in accordance with Article. 


Editor’s Note. — 

Session Laws 2003-284, ss. 12.6C(a)-(e), as 
amended by Session Laws 2004-174, s. 3, and 
Session Laws 2004-203, s. 77, provides: “(a) The 
North Carolina Industrial Commission may 
retain the additional revenue generated by 
raising the fee charged to parties for the filing 
of compromised settlements from two hundred 
dollars ($200.00) to an amount that does not 
exceed two hundred fifty dollars ($250.00) for 
the purpose of replacing existing computer 
hardware and software used for the operations 
of the Commission. These funds may also be 
used to prepare any assessment of hardware 
and software needs prior to purchase. The 
Commission may not retain any fees for the 
purpose of computer system replacement un- 
less they are in excess of the current two- 
hundred-dollar ($200.00) fee charged by the 
Commission for filing a compromise settlement. 


“(b) Nothing in this section shall be deemed 
to limit or restrict the Commission’s authority 
to increase fees for purposes other than those 
indicated in subsection (a) of this section. 

“(c) Unexpended and unencumbered fees re- 
tained by the Industrial Commission under 
subsection (a) of this section shall not revert to 
the General Fund on June 30 of each fiscal year, 
but shall remain available to the Commission 
for the purposes stated in subsection (a) of this 
section. 

“(d) All plans and purchases by the Commis- 
sion utilizing fees retained under subsection (a) 
of this section are subject to project certification 
by the Information Resources Management 
Commission, and the Commission in making 
purchases under subsection (a) of this section 
must follow the procurement process outlined 
in accordance with the provisions of 09 NCAC 
06B. 0300. The Commission shall report its 
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plans to replace existing computer hardware 
and software to the Joint Legislative Commis- 
sion on Governmental Operations and the Fis- 
cal Research Division prior to issuing any re- 
quests for proposals. 
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“(e) The Commission may retain additional 
fees as authorized by subsection (a) of this 
section until the 2009-2011 fiscal biennium.” 


CASE NOTES 


Agreement May Be Set Aside On Certain 
Grounds. — 

Mutual mistake justifies voiding a settle- 
ment since such settlements are guided by 
contract principles, but the mistake must be 
material; the Industrial Commission properly 
set aside a settlement agreement where it 
found, by competent evidence, that: (1) the 
parties entered into the agreement on the mu- 


tual mistake of a doctor’s faulty diagnosis that 
the employee had reached his maximum medi- 
cal improvement, and (2) the parties materially 
relied on that faulty diagnosis when they en- 
tered the contract; the Commission could enter 
a new award after vacating the settlement. 
Roberts v. Century Contrs., Inc., 162 N.C. App. 
688, 592 S.E.2d 215, 2004 N.C. App. LEXIS 268 
(2004). 


§ 97-18. Prompt payment of compensation required; in- 
stallments; payment without prejudice; notice 
to Commission; penalties. 


CASE NOTES 


Termination of Benefits Paid Without 
Prejudice Improper. — Application to termi- 
nate temporary total disability benefits paid 
without prejudice was improperly granted be- 
cause an employer and its insurer were unable 


to establish that an employee’s refusal to re- 
turn to a heavy duty job after a severe neck 
injury was unjustified. Guerrero v. Brodie 
Contrs., Inc., 158 N.C. App. 678, 582 S.E.2d 
346, 2003 N.C. App. LEXIS 1226 (2003). 


§ 97-19. Liability of principal contractors; certificate that 
subcontractor has complied with law; right to 
recover compensation of those who would 
have been liable; order of liability. 


CASE NOTES 


General Contractor’s Liability for Inju- 
ries Sustained by Sub-subcontractor’s 
Employee. — General contractor that hired a 
subcontractor to frame houses was required to 
pay workers’ compensation benefits to an in- 
jured employee who worked for a second sub- 
contractor that was hired by the first subcon- 
tractor because it did not require the first 


subcontractor to provide proof that it carried 
workers’ compensation insurance to protect 
workers who worked at the jobsite where the 
employee was injured, and neither subcontrac- 
tor carried workers’ compensation insurance 
that protected the injured employee. Robertson 
v. Hagood Homes, Inc., 160 N.C. App. 137, 584 
S.E.2d 871, 2003 N.C. App. LEXIS 1735 (2003). 


§ 97-25. Medical treatment and supplies. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 
Cited in Dial v. Cozy Corner Rest., Inc., 161 


N.C. App. 694, 589 S.E.2d 146, 2003 N.C. App. 
LEXIS 2261 (2003). 
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§ 97-25.1. Limitation of duration of medical compensa- 


tion. 


CASE NOTES 


Claim Not Barred For Injury Prior to 
Ratification. — Where worker’s compensable 
back injury occurred prior to the ratification of 
G.S. 97-25.1, the worker was not barred from 
recovering benefits for new or additional medi- 
cal expenses for admittedly compensable in- 
jury, even if there had been no material change 
in the worker’s condition or in the available 
medical treatments. McAllister v. Wellman, 
Inc., 162 N.C. App. 146, 590 S.E.2d 311, 2004 


N.C. App. LEXIS 58 (2004). 

Illustrative Cases. — 

Award providing that an employer and its 
insurer were required to pay medical benefits 
was not overly broad, despite the fact that it 
failed to delineate the two-year time limitation 
set forth in G.S. 97-25.1. Guerrero v. Brodie 
Contrs., Inc., 158 N.C. App. 678, 582° S:Hi2d 
346, 2003 N.C. App. LEXIS 1226 (2003). 


§ 97-29. Compensation rates for total incapacity. 


CASE NOTES 


I. In General. 
II. Permanent and Total Disability. 
III. Maximum Weekly Benefit. 


I. IN GENERAL. 


This section and § 97-30 are mutually 
exclusive, etc. 

Award of benefits by the North Carolina 
Industrial Commission was remanded to allow 
an employer and its insurer a credit for an 
award of permanent partial disability because 
an employee was unable to recover simulta- 
neous benefits under G.S. 97-29 or G.S. 97-30 
and G.S. 97-31. Guerrero v. Brodie Contrs., 
Inc., 158 N.C. App. 678, 582 S.E.2d 346, 20038 
N.C. App. LEXIS 1226 (2003). 

Concept of Maximum Medical Improve- 
ment Is Not Applicable to Temporary Dis- 
ability Payments. — Employee's reaching of 
maximum medical improvement (MMI) did not 
affect the employee’s right to continue to re- 
ceive temporary disability workers’ compensa- 
tion benefits and MMI did not represent the 
point in time at which a loss of wage-earning 
capacity automatically converted from tempo- 
rary to permanent. Hooker v. Stokes-Reynolds 
Hospital/North Carolina Baptist Hosp., 161 
N.C. App. 111, 587 S.E.2d 440, 2003 N.C. App. 
LEXIS 1975 (2003). 

Cited in Dial v. Cozy Corner Rest., Inc., 161 
N.C. App. 694, 589 S.E.2d 146, 2003 N.C. App. 
LEXIS 2261 (2003). 


Il. PERMANENT AND TOTAL 
DISABILITY. 


Aggravation of Latent Condition. — 
Although evidence in the record supported 
the North Carolina Industrial Commission’s 


judgment that an employee’s cancer was accel- 
erated by injuries the employee sustained in a 
work-related accident, and the appellate court 
affirmed the Commission’s decision to award 
temporary total disability benefits to the em- 
ployee, the court remanded the case to the 
Commission for further proceedings because 
the record did not explain how the Commission 
had determined the employee’s average weekly 
wage, a determination that was central to its 
award of benefits, and because there was con- 
flicting evidence in the record which raised 
questions about the Commission’s findings that 
a city which employed the employee was enti- 
tled to a credit for long-term disability benefits 
it paid the employee, and that the employee 
was not entitled to an award of attorney’s fees. 
Cox v. City of Winston-Salem, 157 N.C. App. 
228, 578 S.E.2d 669, 2003 N.C. App. LEXIS 535 
(2003). 

Evidence of Total Disability Held Insuf- 
ficient. — 

Although evidence in the record supported 
the North Carolina Industrial Commission’s 
judgment that an employee’s cancer was accel- 
erated by injuries the employee sustained in a 
work-related accident, and the appellate court 
affirmed the Commission’s decision to award 
temporary total disability benefits to the em- 
ployee, the court remanded the case to the 
Commission for further proceedings because 
the record did not explain how the Commission 
had determined the employee’s average weekly 
wage, a determination that was central to its 
award of benefits, and because there was con- 
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flicting evidence in the record which raised 
questions about the Commission’s findings that 
a city which employed the employee was enti- 
tled to a credit for long-term disability benefits 
it paid the employee, and that the employee 
was not entitled to an award of attorney’s fees. 
Cox v. City of Winston-Salem, 157 N.C. App. 
228, 578 S.E.2d 669, 2003 N.C. App. LEXIS 535 
(2003). 

Award of ongoing permanent and total dis- 
ability compensation to plaintiff pursuant to 
G.S. 97-29 was upheld upon appellate court 
review where defendants, the former employer 
and its insurer, failed to meet their burden of 
showing that plaintiff was capable of returning 
to gainful employment and the greater weight 
of the evidence showed, by the testimony of an 
orthopedic specialist, that it was unlikely plain- 
tiff would ever return to gainful employment 
due to her osteoporosis and compression frac- 
tures; defendants failed to present any evi- 
dence that employment opportunities existed 
for plaintiff which she had not explored given 
her age, education, physical limitations, voca- 
tional skills, and experience and the specialist’s 
opinion that plaintiff would not be able to 
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return to work and his reservation of plaintiff’s 
ability to perform a sedentary job with no 
lifting requirements showed her incapacity to 
earn any wages on a permanent basis. Clark v. 
Wal-Mart, — N.C. App. —, 594 S.E.2d 438, 
2004 N.C. App. LEXIS 584 (2004). 


III. MAXIMUM WEEKLY BENEFIT. 


Award Held Proper. — Industrial commis- 
sion did not err in awarding the claimant, as a 
temporary total disability benefit, his average 
weekly wage multiplied by the maximum per- 
centage award he was entitled to under statu- 
tory law, for a two-month period rather than 
including the seven months that passed from 
his injury that occurred prior to the two-month 
period; the evidence did not show that claimant 
was disabled during that seven-month time 
period, and the claimant did not show that an 
alternate calculation should have been used to 
determine his average weekly wage used to 
determine the temporary total disability bene- 
fit award. France v. Murrow’s Transfer, — N.C. 
App. —, 593 S.E.2d 450, 2004 N.C. App. LEXIS 
377 (2004). 


CASE NOTES 


This section and § 97-29 are mutually 
exclusive, etc. 

Award of benefits by the North Carolina 
Industrial Commission was remanded to allow 
an employer and its insurer a credit for an 
award of permanent partial disability because 
an employee was unable to recover simulta- 
neous benefits under G.S. 97-29 or G.S. 97-30 
and G.S. 97-31. Guerrero v. Brodie Contrs., 
Inc., 158 N.C. App. 678, 582 S.E.2d 346, 2003 
N.C. App. LEXIS 1226 (2003). 

Failure to Make Required Findings as to 
Earning Capacity. — Industrial commission 
erred in determining a worker’s permanent 
partial disability rating pursuant to G.S. 97-31; 
disability was defined by a diminished capacity 
to earn wages, not by physical infirmity alone, 
G.S. 97-2(9), and the commission failed to make 
required findings pursuant to G.S. 97-30 on 


whether the job offered to the worker by her 
employer accurately reflected her ability to 
earn wages. Baker v. Sam’s Club, 161 N.C. App. 
712, 589 S.E.2d 387, 2003 N.C. App. LEXIS 
2255 (2003). 

Concept of Maximum Medical Improve- 
ment Is Not Applicable to Temporary Dis- 
ability Payments. — Employee’s reaching of 
maximum medical improvement (MMI) did not 
affect the employee’s right to continue to re- 
ceive temporary disability workers’ compensa- 
tion benefits and MMI did not represent the 
point in time at which a loss of wage-earning 
capacity automatically converted from tempo- 
rary to permanent. Hooker v. Stokes-Reynolds 
Hospital/North Carolina Baptist Hosp., 161 
N.C. App. 111, 587 S.E.2d 440, 2003 N.C. App. 
LEXIS 1975 (2003). 


§ 97-31. Schedule of injuries; rate and period of compen- 


sation. 


CASE NOTES 


I. In General. 
IX. Important Organs. 
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I. IN GENERAL. 


Maximum Medical Improvement. — 
Employee’s reaching of maximum medical 
improvement (MMI) did not affect the employ- 
ee’s right to continue to receive temporary dis- 
ability workers’ compensation benefits and 
MMI did not represent the point in time at 
which a loss of wage-earning capacity automat- 
ically converted from temporary to permanent. 
Hooker v. Stokes-Reynolds Hospital/North 
Carolina Baptist Hosp., 161 N.C. App. 111, 587 
S.E.2d 440, 2003 N.C. App. LEXIS 1975 (2003). 
Disability Need Not Be Shown. — North 
Carolina Industrial Commission was correct in 
holding that a disability need not be proven in 
order for G.S. 97-31(24) to apply. Childress v. 
Fluor Daniel, Inc., 162 N.C. App. 524, 590 
S.E.2d 8938, 2004 N.C. App. LEXIS 185 (2004). 
Failure to Make Required Findings Con- 
cerning Earning Capacity in Relation to 
Knee Injury. — Industrial commission erred 
in determining a worker’s permanent partial 
disability rating pursuant to G.S. 97-31; dis- 
ability was defined by a diminished capacity to 
earn wages, not by physical infirmity alone, 
G.S. 97-2(9), and the commission failed to make 
required findings pursuant to G.S. 97-30 on 
whether the job offered to the worker by her 
employer accurately reflected her ability to 
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earn wages. Baker v. Sam’s Club, 161 N.C. App. 
712, 589 S.E.2d 387, 2003 N.C. App. LEXIS 
2255 (2003). 

Deduction of Period of Total Disability 
Benefits from Maximum Period for Partial 
Disability Benefits. — 

Award of benefits by the North Carolina 
Industrial Commission was remanded to allow 
an employer and its insurer a credit for an 
award of permanent partial disability because 
an employee was unable to recover simulta- 
neous benefits under G.S. 97-29 or G.S. 97-30 
and G.S. 97-31. Guerrero v. Brodie Contrs., 
Inc., 158 N.C. App. 678, 582 S.E.2d 346, 2003 
N.C. App. LEXIS 1226 (2003). 

Cited in Dial v. Cozy Corner Rest., Inc., 161 
N.C. App. 694, 589 S.E.2d 146, 2003 N.C. App. 
LEXIS 2261 (2003). 


IX. IMPORTANT ORGANS. 


Lungs. — 

There was no abuse of discretion in awarding 
an employee $20,000 for each of his lungs under 
G.S. 97-31(24) caused by asbestos exposure 
because the North Carolina Industrial Com- 
mission deemed each lung an “important or- 
gan.” Childress v. Fluor Daniel, Inc., 162 N.C. 
App. 524, 590 S.E.2d 893, 2004 N.C. App. 
LEXIS 185 (2004). 


§ 97-38. Where death results proximately from compens- 
able injury or occupational disease; depen- 


dents; 


burial expenses; 


compensation to 


aliens; election by partial dependents. 


CASE NOTES 


I. In General. 
II. Dependents. 


I. IN GENERAL. 


When Death Is Compensable. — 

North Carolina Industrial Commission prop- 
erly concluded that a truck driver’s injury and 
death following a road rage incident with an- 
other driver, in which the other driver ran over 
the decedent when the decedent exited his 
vehicle to confront the other driver, resulted 
from an injury by accident arising out of and in 
the course of his employment. Dodson v. Dubose 
Steel, Inc., 159 N.C. App. 1, 582 S.E.2d 389, 
2003 N.C. App. LEXIS 1419 (2008). 

Part-Time Employees. — Appellate court 
reversed the North Carolina Industrial Com- 
mission’s award of workers’ compensation ben- 
efits in the amount of $129 per week to the 
widow of a part-time employee who died due to 
a work-related accident because the Commis- 


sion had not identified the method it used to 
calculate the employee’s average weekly wage; 
on remand, the Commission could use the fifth 
method allowed by G.S. 97-2(5) for calculating 
the employee’s average weekly wage if it found 
that the second method allowed by G.S. 97-2(5) 
was unfair because of the employee’s part-time 
status. Boney v. Winn Dixie, Inc., — N.C. App. 
—, 593 S.E.2d 93, 2004 N.C. App. LEXIS 371 
(2004). 


It. DEPENDENTS. 


Stepchildren must be substantially de- 
pendent upon the deceased employee. 

Courts determine substantial dependency of 
stepchildren for purposes of death benefits un- 
der G.S. 97-39 under the facts of each case by 
considering the amount and consistency of sup- 
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port a stepchild receives from: (1) the deceased 
stepparent; (2) the natural parent married to 
the stepparent; (3) the estranged natural par- 
ent, whether such support is voluntary or re- 
quired by law; (4) the income of the stepchild; 
and (5) any other funds regularly received for 
the support of the stepchild; it was found that 
stepchildren were substantially dependent on a 
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deceased employee where he financially sup- 
ported their household, and thus, they were 
conclusively presumed to have been wholly 
dependent on him under G.S. 97-39 and were 
entitled to benefits under G.S. 97-38. Goodrich 
v. R.L. Dresser, Inc., 161 N.C. App. 394, 588 
S.E.2d 511, 2003 N.C. App. LEXIS 2204 (2003). 


§ 97-39. Widow, widower, or child to be conclusively pre- 
sumed to be dependent; other cases deter- 
mined upon facts; division of death benefits 
among those wholly dependent; when division 
among partially dependent. 


CASE NOTES 


Widow Was Entitled To Support. — By 
using the word “or” before the second of the 
three listed methods in which a person can 
qualify as a widow under G.S. 97-39, the Gen- 
eral Assembly intended that a wife can qualify 
as a widow if she is actually dependent on 
decedent whether or not living with him, and in 
method three, she qualifies if she is living apart 
for justifiable cause or desertion, whether or 
not dependent; accordingly, where evidence in 
the record before the Industrial Commission 
showed that a widow was dependent on the 
deceased employee for support, that she was a 
responsible person and was competent with 
money, she should have been found to be his 
widow under G.S. 97-2(14) and granted bene- 
fits. Goodrich v. R.L. Dresser, Inc., 161 N.C. 
App. 394, 588 S.E.2d 511, 2003 N.C. App. 
LEXIS 2204 (2003). 

Stepchildren must be substantially de- 
pendent upon the deceased employee. 


Courts determine substantial dependency of 
stepchildren for purposes of death benefits un- 
der G.S. 97-39 under the facts of each case by 
considering the amount and consistency of sup- 
port a stepchild receives from: (1) the deceased 
stepparent; (2) the natural parent married to 
the stepparent; (3) the estranged natural par- 
ent, whether such support is voluntary or re- 
quired by law; (4) the income of the stepchild; 
and (5) any other funds regularly received for 
the support of the stepchild; it was found that 
stepchildren were substantially dependent on a 
deceased employee where he financially sup- 
ported their household, and thus, they were 
conclusively presumed to have been wholly 
dependent on him under G.S. 97-39 and were 
entitled to benefits under G.S. 97-38. Goodrich 
v. R.L. Dresser, Inc., 161 N.C. App. 394, 588 
S.E.2d 511, 2003 N.C. App. LEXIS 2204 (2003). 


§ 97-40. Commutation and payment of compensation in 
absence of dependents; “next of kin” defined; 
commutation and distribution of compensa- 
tion to partially dependent next of kin; pay- 
ment in absence of both dependents and next 


of kin. 


CASE NOTES 


Cited in Locust v. Pitt County Mem. Hosp., 
358 N.C. 113, 591 S.E.2d 543, 2004 N.C. LEXIS 
20 (2004). 
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§ 97-42. Deduction of payments. 


CASE NOTES 


Due and Payable Benefits Are Not De- 
ductible. — 

As a carrier and employer accepted the em- 
ployee’s claim as compensable and the em- 
ployer initiated payment of partial benefits, the 
payments were considered “due and payable” 
under G.S. 97-42, and the carrier was not 
entitled to a credit for them. Smith v. First 
Choice Servs., 158 N.C. App. 244, 580 S.E.2d 
743, 2003 N.C. App. LEXIS 1039 (2003), cert. 
denied, 357 N.C. 461, 586 S.E.2d 99 (2003). 

Failure to Determine the Amount of the 


Credit When Sufficient Evidence to do so 
Was Presented. — North Carolina Industrial 
Commission erred in failing to determine the 
amount of credit owed by a worker to a self- 
insured employer and administering agency 
pursuant to G.S. 97-42, as there was sufficient 
evidence to determine the amount owed, and 
the worker faced a potential double liability for 
the credit and a subrogation requirement un- 
der a disability policy. Moore v. Fed. Express, 
162 N.C. App. 292, 590 S.E.2d 461, 2004 N.C. 
App. LEXIS 127 (2004). 


§ 97-47. Change of condition; modification of award. 


CASE NOTES 


II. Change of Condition. 


Il. CHANGE OF CONDITION. 


Employer Precluded from Showing 
Change in Condition. — Where evidence of a 
change of condition, specifically, a substantial 
change in physical capacity to earn wages, 
occurring after a final award of compensation, 


predated the decision of the full Industrial 
Commission, the employee was precluded from 
introducing it at a subsequent hearing under 
G.S. 97-47. Hunt v. N.C. State Univ., 159 N.C. 
App. 111, 582 S.E.2d 380, 2003 N.C. App. 
LEXIS 1425 (2003). 


§ 97-53. (See editor’s note on condition precedent) Occu- 
pational diseases enumerated; when due to 
exposure to chemicals. 


CASE NOTES 


II. Subdivision (13). 
lil. Particular Diseases. 


II. SUBDIVISION (13). 


What Constitutes Occupational Disease. 

While an employee’s toxic encephalopathy 
was not listed as an occupational disease in 
G.S. 97-53, he sufficiently showed, under G.S. 
97-53(13) that: (1) the disease was characteris- 
tic of persons engaged in his occupation of 
spray-painting automobiles; (2) the disease was 
not an ordinary disease of life to which the 
general public was equally exposed with those 
engaged in his occupation; and (3) there was a 
causal connection between the disease and his 
employment. Matthews v. City of Raleigh, 160 
N.C. App. 597, 586 S.E.2d 829, 2003 N.C. App. 
LEXIS 1928 (2003). 

Employee who was exposed to toxic chemi- 
cals in the course of his employment spray- 


painting automobiles showed his exposure to 
workplace chemicals caused or significantly 
contributed to his lung disease, as he showed: 
(1) the disease was characteristic of persons 
engaged in his occupation; (2) the disease was 
not an ordinary disease of life to which the 
general public was equally exposed with those 
engaged in his occupation, as his employment 
exposed him to the chemicals to a greater 
extent than the exposure experienced by the 
general public and the agent to which he had a 
greater exposure was the cause of his disease; 
and (3) there was a causal connection between 
the disease and his employment. Matthews v. 
City of Raleigh, 160 N.C. App. 597, 586 S.E.2d 
829, 2003 N.C. App. LEXIS 1928 (2003). 

What Plaintiff Must Show Under Subdi- 
vision (13). — 
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Industrial Commission’s conclusion that the 
worker had not satisfied her burden of showing 
that her job exposed her to an increased risk of 
developing fibromyalgia was well supported 
where there was insufficient evidence to prove 
the worker’s job placed her at an increased risk 
of developing the occupational disease and the 
job did not cause her condition. James v. Perdue 
Farms, Inc., 160 N.C. App. 560, 586 S.E.2d 557, 
2003 N.C. App. LEXIS 1831 (2003). 

Causation Not Proven. — Workers’ com- 
pensation claimant did not establish causation 
under G.S. 97-53(13) where her doctor testified 
that her condition could have come from her 
employment, but that he did not know, because 
the claimant failed to provide him with suffi- 
cient information as to her job duties. Faison v. 
Allen Canning Co., — N.C. App. —, 594 S.E.2d 
446, 2004 N.C. App. LEXIS 573 (2004). 

Occupational Disease Not Found. — 

Industrial commission properly denied a 
nurse’s claim for compensation for an alleged 
occupational disease pursuant to G.S. 97- 
53(13); the nurse’s constant exposure to the 
death of patients was not a significant factor in 
the development of the nurse’s depression, and 
thus presented insufficient evidence to demon- 
strate that the workplace stressors contribut- 
ing to the development of her depression were 
causes and conditions characteristic of and pe- 
culiar to her position as a registered nurse. 
Lewis v. Duke Univ., — N.C. App. —, 594 
S.E.2d 100, 2004 N.C. App. LEXIS 412 (2004). 
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Ii. PARTICULAR DISEASES. 


Hepatitis C Virus. — 

Industrial commission properly denied a 
claim for workers’ compensation benefits pur- 
suant to G.S. 97-53(13); testimony by an expert 
on infectious diseases was sufficient to support 
the finding that a worker’s hepatitis C was not 
caused by work-related contact with sewage. 
Carroll v. Town of Ayden, 160 N.C. App. 637, 
586 S.E.2d 822, 2003 N.C. App. LEXIS 1927 
(2003). 

Post-Traumatic Stress Disorder. — 
Record supported the North Carolina Indus- 
trial Commission’s decision that a nurse who 
worked at a behavioral center suffered post- 
traumatic stress disorder due to job-related 
stress to which the general public was not 
exposed, and that she met the criteria for 
workers’ compensation benefits. Smith-Price v. 
Charter Pines Behavioral Ctr., 160 N.C. App. 
161, 584 S.E.2d 881, 2003 N.C. App. LEXIS 
1737 (2003). 

Firefighter’s post-traumatic stress disorder, 
depression, and other psychological conditions 
did not develop and were not aggravated by 
causes and conditions characteristic of and pe- 
culiar to his employment as a firefighter. Fail- 
ing an employment test and perceiving demo- 
tion were not uncommon circumstances in the 
workplace. Clark v. City of Asheville, 161 N.C. 
App. 717, 589 S.E.2d 384, 2003 N.C. App. 
LEXIS 2259 (2003). 


§ 97-77. North Carolina Industrial Commission created; 
members appointed by Governor; terms of of- 


fice; chairman. 


Editor’s Note. — 

Session Laws 2003-284, ss. 12.6C(a)-(e), as 
amended by Session Laws 2004-174, s. 3, and 
Session Laws 2004-203, s. 77, provides: “(a) The 
North Carolina Industrial Commission may 
retain the additional revenue generated by 
raising the fee charged to parties for the filing 
of compromised settlements from two hundred 
dollars ($200.00) to an amount that does not 
exceed two hundred fifty dollars ($250.00) for 
the purpose of replacing existing computer 
hardware and software used for the operations 
of the Commission. These funds may also be 
used to prepare any assessment of hardware 
and software needs prior to purchase. The 
Commission may not retain any fees for the 
purpose of computer system replacement un- 
less they are in excess of the current two- 
hundred-dollar ($200.00) fee charged by the 
Commission for filing a compromise settlement. 

“(b) Nothing in this section shall be deemed 
to limit or restrict the Commission’s authority 
to increase fees for purposes other than those 


indicated in subsection (a) of this section. 

“(c) Unexpended and unencumbered fees re- 
tained by the Industrial Commission under 
subsection (a) of this section shall not revert to 
the General Fund on June 30 of each fiscal year, 
but shall remain available to the Commission 
for the purposes stated in subsection (a) of this 
section. 

“(d) All plans and purchases by the Commis- 
sion utilizing fees retained under subsection (a) 
of this section are subject to project certification 
by the Information Resources Management 
Commission, and the Commission in making 
purchases under subsection (a) of this section 
must follow the procurement process outlined 
in accordance with the provisions of 09 NCAC 
06B. 0300. The Commission shall report its 
plans to replace existing computer hardware 
and software to the Joint Legislative Commis- 
sion on Governmental Operations and the Fis- 
cal Research Division prior to issuing any re- 
quests for proposals. 

“(e) The Commission may retain additional 
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fees as authorized by subsection (a) of this 
section until the 2009-2011 fiscal biennium.” 


2004 INTERIM SUPPLEMENT 


§97-85 


CASE NOTES 


Finding that Appeal Untimely. — Panel of 
the North Carolina Industrial Commission 
which heard an employer’s appeal from a deci- 
sion by a deputy commissioner that awarded 
workers’ compensation benefits to an employee 
was not barred from finding that the appeal 


was untimely because the chairman of the 
Commission had denied the employee’s motion 
to dismiss the appeal. Cornell v. Western & 
Southern Life Ins. Co., 162 N.C. App. 106, 590 
S.E.2d 294, 2004 N.C. App. LEXIS 4 (2004). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The Opinion of the Attor- 
ney General to J. Randolph Ward, Commis- 


sioner, North Carolina Industrial Commission, 
— N.C.A.G. — (November 8, 1990), annotated 


under this section in the main volume, should 
be disregarded, in light of the 1991 amendment 
to this section. 


§ 97-80. Rules and regulations; subpoena of witnesses; 
examination of books and records; deposi- 


tions; costs. 


CASE NOTES 


I. In General. 
II. Rules and Rule Making. 


I. IN GENERAL. 


Cited in Cornell v. Western & Southern Life 
Ins. Co., 162 N.C. App. 106, 590 S.E.2d 294, 
2004 N.C. App. LEXIS 4 (2004). 


II. RULES AND RULE MAKING. 


Sanctions. — G.S. 97-80(a) gave the North 
Carolina Industrial Commission (commission) 
the power to make rules consistent with the 
Workers’ Compensation Act for carrying out its 
provisions, Workers’ Comp. R. N.C. Indus. 
Comm’n 605(1), 2002 Ann. R. N.C. 765 provided 
that the commission was allowed to order dis- 
covery and impose discovery sanctions, and 


§ 97-85. Review of award. 


Workers’ Comp. R. N.C. Indus. Comm'n 802 
provided that “failure to comply” with the 
Workers’ Compensation Rules may have sub- 
jected the violator to any of the sanctions out- 
lined in G.S. 1A-1, N.C. R. Civ. P. 37; a discovery 
sanction which struck the employer’s defenses 
was proper and was affirmed where the sanc- 
tion was imposed three and a half months after 
the employer had been ordered to respond to 
the interrogatories and was warned that his 
refusal to answer may have resulted in sanc- 
tions. Joyner v. Mabrey Smith Motor Co., 161 
N.C. App. 125, 587 S.E.2d 451, 2003 N.C. App. 
LEXIS 1994 (2003). 


CASE NOTES 


The Commission is the fact-finding body, 
etc. 

Whether the full Industrial Commission con- 
ducts a hearing or reviews a cold record, G.S. 
97-85 places the ultimate fact-finding function 
with the Commission and not the hearing of- 
ficer; it is the Commission that ultimately de- 
termines credibility, whether from a cold record 
or from live testimony. In affirming a denial of 
worker’s compensation benefits, where the full 


Commission did not rely solely upon a deputy 
commissioner’s credibility determination, and 
where it considered all the evidence and made 
factual findings different from the findings of 
the deputy commissioner, it fulfilled its duty to 
be the ultimate fact-finder. Dunn v. Marconi 
Communs., Inc., 161 N.C. App. 606, 589 S.E.2d 
150, 2003 N.C. App. LEXIS 2260 (2003). 
Employer’s Appeal Dismissed as Un- 
timely. — Panel of the North Carolina Indus- 
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trial Commission which heard an employer’s 
appeal from a decision by a deputy commis- 
sioner which awarded workers’ compensation 
benefits to an employee was not barred from 
finding that the appeal was untimely because 
the chairman of the Commission had denied 
the employee’s motion to dismiss the appeal, 
and the record supported the panel’s findings 
that the appeal was untimely because it was 
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filed more than 15 days after the deputy com- 
missioner faxed his decision to a law firm that 
represented the employer and that counsel’s 
failure to file the appeal on time should not be 
excused under the doctrine of excusable ne- 
glect. Cornell v. Western & Southern Life Ins. 
Co., 162 N.C. App. 106, 590 S.E.2d 294, 2004 
N.C. App. LEXIS 4 (2004). 


§ 97-86. Award conclusive as to facts; appeal; certified 


questions of law. 


CASE NOTES 


II. Review, Generally. 
V. Scope of Review. 


II. REVIEW, GENERALLY. 


Dismissal of Appeal as Interlocutory. — 

In a workers’ compensation proceeding, an 
appeal by an employer and its insurance carrier 
was dismissed as interlocutory where the 
North Carolina Industrial Commission specifi- 
cally reserved the issue of the amount of the 
compensation award for the employee. Watts v. 
Hemlock Homes of the Highlands, Inc., 160 
N.C. App. 81, 584 S.E.2d 97, 2003 N.C. App. 
LEXIS 1666 (2003). 


V. SCOPE OF REVIEW. 


The Scope of Review Is Limited to the 
Record. — Under G.S. 97-86, an appeal from 


an opinion and award of the North Carolina 
Industrial Commission is taken under the same 
terms and conditions as govern appeals from 
the superior court to the Court of Appeals of 
North Carolina in ordinary civil actions, and 
the procedure for the appeal shall be as pro- 
vided by the rules of appellate procedure. N.C. 
R. App. P. 10(a) which provides that the scope of 
review on appeal is confined to a consideration 
of those assignments of error set out in the 
record on appeal. McGrady v. Olsten Corp., 159 
N.C. App. 648, 583 S.E.2d 371, 2003 N.C. App. 
LEXIS 1520 (2003). 


§ 97-86.2. Interest on awards after hearing. 


CASE NOTES 


Interest Properly Awarded. — 

Industrial commission properly awarded in- 
terest on retroactive attendant care for a coma- 
tose worker pursuant to G.S. 97-86.2, as that 
statute allowed for an award of interest pursu- 
ant to G.S. 24-1 on outstanding medical ex- 
penses, and the fact that the money was going 


directly to two relatives who were taking care of 
a worker in a vegetative state, rather than the 
worker himself, did not preclude the commis- 
sion from awarding interest. Palmer v. Jackson, 
161 N.C. App. 642, 590 S.E.2d 275, 2003 N.C. 
App. LEXIS 2266 (2003). 


§ 97-88. Expenses of appeals brought by insurers. 


CASE NOTES 


Expenses and Fees Incurred at Appel- 
late Court Level. — 

Employee’s motion for fees and expenses on 
appeal was not properly raised as a cross- 
assignment of error; moreover, even if it had 


been properly raised, an appellate court de- 
clined in its discretion to issue such an order. 
Guerrero v. Brodie Contrs., Inc., 158 N.C. App. 
678, 582 S.E.2d 346, 2003 N.C. App. LEXIS 
1226 (2003). 
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§ 97-88.1. Attorney’s fees at original hearing. 
CASE NOTES 


North Carolina Industrial Commission  S.E.2d 461, 2004 N.C. App. LEXIS 127 (2004). 
erred in failing to determine whether a Applied in Hunt v. N.C. State Univ., 159 
worker was entitled to sanctions against a N.C. App. 111, 582 S8.E.2d 380, 2003 N.C. App. 
self-insured employer and an administering LEXIS 1425 (2003). 
agency under G.S. 97-88.1, because once the Cited in Cox v. City of Winston-Salem, 157 
issue was properly raised before the Commis- N.C. App. 228, 578 S.H.2d 669, 2003 N.C. App. 
sion, it was error for the Commission to fail to LEXIS 535 (2003); Lee v. Roses, 162 N.C. App. 
rule on whether sanctions should be awarded. 129, 590 S.E.2d 404, 2004 N.C. App. LEXIS 14 
Moore v. Fed. Express, 162 N.C. App. 292,590 (2004). 


§ 97-101.1. Commission may issue writs of habeas corpus. 
CASE NOTES 


Cited in Jane Doe 1 v. Swannanoa Valley 
Youth Dev. Ctr, — N.C. App. —, 592 S.E.2d 
715, 2004 N.C. App. LEXIS 299 (2004). 


ARTICLE 5. 
Individual Employers. 


§ 97-165. Definitions. 


As used in this Article: 

(1) “Act” means the Workers’ Compensation Act established in Article 1 of 
this Chapter. 

(2) “Certified audit” means an audit on which a certified public accountant 
expresses his or her professional opinion that the accompanying 
statements fairly present the financial position of the self-insurer, in 
conformity with generally accepted accounting principles. 

(3) “Certified public accountant” or “CPA” means a CPA who is in good 
standing with the American Institute of Certified Public Accountants 
and in all states in which the CPA is licensed to practice. A CPA shall 
be recognized as independent as long as the CPA conforms to the 
standards of the profession, as contained in the Code of Professional 
Ethics of the American Institute of Certified Public Accountants and 
Rules and Regulations and Code of Ethics and Rules of Professional 
Conduct of the North Carolina State Board of Certified Public 
Accountant Examiners, or similar code. The Commissioner may hold 
a hearing to determine whether a CPA is independent and, consider- 
ing the evidence presented, may rule that the CPA is not independent 
for purposes of expressing an opinion on the GAAP financial state- 
ment and require the individual to replace the CPA with another 
whose relationship with the individual is independent within the 
meaning of this definition. 

(4) “Commissioner” means the Commissioner of Insurance. 

(5) “Corporate surety” means an insurance company authorized by the 
Commissioner to write surety business in this State. 

(6) “GAAP financial statement” means a financial statement as defined by 
generally accepted accounting principles. 

(7) “Hazardous financial condition” means that, based on its present or 
reasonably anticipated financial condition, a self-insurer is insolvent 
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or, although not yet financially impaired or insolvent, is unlikely to be 
able to meet obligations with respect to known claims and reasonably 
anticipated claims or to pay other obligations in the normal course of 
business. 

(8) “Management” means those persons who are authorized to direct or 
control the operations of a self-insurer. 

(9) “Qualified actuary” means a member in good standing of the Casualty 
Actuarial Society or a member in good standing of the American 
Academy of Actuaries, who has been approved as qualified for signing 
casualty loss reserve opinions by the Casualty Practice Council of the 
American Academy of Actuaries, and is in compliance with G.S. 
58-2-171. 

(10) “Self-insurer” means an employer who retains liability under the Act 
and is licensed under this Article. (1997-362, s. 4; 1999-132, s. 13.5; 
2004-199, s. 20(h).) 


Effect of Amendments. — Session Laws substituted “an employer” for “a single em- 
2004-199, s. 20(h), effective August 17, 2004, ployer” in subdivision (10). 
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Chapter 99B. 
Products Liability. 


§ 99B-1. Definitions. 


Legal Periodicals. — 
For article, “Products Liability — Emerging 
Consensus and Persisting Problems: An Ana- 


lytical Review Presenting Some Options,” 25 
Campbell L. Rev. 1 (2002). 


§ 99B-5. Claims based on inadequate warning or instruc- 


tion. 


CASE NOTES 


Defendant’s Knowledge, or Lack 
Thereof, Regarding the Potential Dangers 
of its Product Are Indeed Relevant to the 
Issues of Duty and Causation. — In an 
action in which defendant pharmaceutical com- 
pany filed a motion to exclude or limit the 
testimony of plaintiff individual’s expert wit- 
nesses, the company’s motion requesting that 
the court exclude all evidence regarding side 
effects of Pondimin other than primary pulmo- 


nary hypertension, namely, valvular heart dis- 
ease or “VHD” was denied; in light of its proba- 
tive value on the issue of notice to the company, 
duty to warn, and causation, the probative 
value of VHD evidence was not substantially 
outweighed by the risk of unfair prejudice to 
the company. Smith v. Wyeth-Ayerst Labs. Co., 
278 F. Supp. 2d 684, 2003 U.S. Dist. LEXIS 
19972 (W.D.N.C. 2003). 


§ 99B-6. Claims based on inadequate design or formula- 


tion. 


CASE NOTES 


Cited in Howerton v. Arai Helmet, LTD., 158 
N.C. App. 316, 581 S.E.2d 816, 2003 N.C. App. 


LEXIS 1193 (2003), cert. granted, 357 N.C. 459, 
585 S.E.2d 757 (2003). 
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Chapter 99D. 
Civil Rights. 


§ 99D-1. Interference with Civil Rights. 


CASE NOTES 


Suits Barred Against Governmental 
Units or Officials. — Discrimination action 
was dismissed against the U.S. Equal Employ- 
ment Opportunity Commission since the plain 
language of the statute barred suits against a 
governmental unit or officials. Jaffer v. Nat'l 
Caucus & Ctr. on Black Aged, Inc., 269 F. Supp. 
2d 639, 2003 U.S. Dist. LEXIS 23243 (M.D.N.C. 
2003). 

Conspiracy Must Be Averred. — Claim 
brought by a Senior Environmental Employ- 


ment program participant was dismissed be- 
cause she had not averred the existence of a 
conspiracy designed to interfere with her con- 
stitutional rights. Jaffer v. Nat'l Caucus & Ctr. 
on Black Aged, Inc., 269 F. Supp. 2d 639, 2003 
U.S. Dist. LEXIS 23243 (M.D.N.C. 2003). 
Cited in Hobbs Realty & Constr. Co. v. 
Scottsdale Ins. Co., — N.C. App. —, 593 S.E.2d 
103, 2004 N.C. App. LEXIS 373 (2004), cert. 
dismissed, — N.C. —, 599 S.E.2d 47 (2004). 
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Chapter 104E. 
North Carolina Radiation Protection Act. 


Sec. 
104E-9.1. Restrictions on use and operation of 
tanning equipment. 


§ 104E-9.1. Restrictions on use and operation of tanning 
equipment. 


(a) Operators of tanning equipment and owners of tanning facilities subject 
to rules adopted pursuant to this Chapter shall comply with or ensure 
compliance with the following: 

(1) The operator shall provide to each consumer a warning statement that 
defines the potential hazards and consequences of exposure to ultra- 
violet radiation. Before allowing the consumer’s initial use of the 
tanning equipment, the operator shall obtain the signature of the 
consumer on the warning statement acknowledging receipt of the 
warning. 

(2) The operator shall not allow a person 13 years and younger to use 
tanning equipment without a written prescription from the person’s 
medical physician specifying the nature of the medical condition 
requiring the treatment, the number of visits, and the time of 
exposure for each visit. 

(3) Neither an operator nor an owner shall claim or distribute promo- 
tional materials that claim that using tanning equipment is safe or 
free from risk or that using tanning equipment will result in medical 
or health benefits. 

(b) The Commission may adopt, and the Department shall enforce, rules to 
implement this section. The requirements of this section are in addition to 
other rules adopted pursuant to this Chapter that are applicable to tanning 
facilities and do not conflict with this section. 

(c) As used in this section, unless the context requires otherwise, the term: 

(1) “Consumer” means any individual who is provided access to a tanning 
facility that is subject to registration and regulation under this 
Chapter. 

(2) “Tanning equipment” means ultraviolet or other lamps and equipment 
containing such lamps intended to induce skin tanning through the 
irradiation of any part of the living human body with ultraviolet 
radiation. 

(3) “Tanning facility” means any location, place, area, structure, or 
business that provides consumers access to tanning equipment. For 
the purpose of this definition, tanning equipment registered to differ- 
ent persons at the same location and tanning equipment registered to 
the same person, but at separate locations, shall constitute separate 
tanning facilities. (2004-157, s. 1.) 


Editor’s Note. — Session Laws 2004-157, s. 
2, made this section effective October 1, 2004. 
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Chapter 105. 


Taxation. 


SUBCHAPTER I. LEVY OF TAXES. 
Article 1A. 
Estate Taxes. 


Sec. 
105-32.2. Estate tax imposed in amount equal 
to federal state death tax credit. 


Article 2. 


Privilege Taxes. 


105-40. Amusements — Certain exhibitions, 
performances, and_ entertain- 
ments exempt from tax. 


Article 2A. 
Tobacco Products Tax. 
Part 2. Cigarette Tax. 


105-113.5. Tax on cigarettes. 
105-113.21. Discount; refund. 


Part 3. Tax on Other Tobacco Products. 


105-113.35. Tax on tobacco products other than 
cigarettes. 
105-113.39. Discount. 


Article 2C. 


Alcoholic Beverage License And Excise 
Taxes. 


Part 1. General Provisions. 
105-113.68. Definitions; scope. 


Part 4. Excise Taxes, Distribution of Tax 
Revenue. 


105-113.82. Distribution of part of beer and 
wine taxes. 


Part 5. Administration. 


105-113.83. Payment of excise taxes. 
105-113.85. Discount. 


Article 2D. 
Unauthorized Substances Taxes. 
105-113.108. Reports; revenue stamps. 
Article 3. 
Franchise Tax. 


105-114.1. Limited liability companies. 


Article 3A. 


Tax Incentives for New and Expanding 
Businesses 


[See Editor’s note for repeal of this 


Article.] 

Sec. 

105-129.2. (See Editor’s note for repeal) Defi- 
nitions. 

105-129.2A. (See note for repeal) Sunset; stud- 
ies. 

105-129.3. (See note for repeal) Enterprise tier 
designation. 


105-129.3A. (See note for repeal) Development 
zone designation. 

105-129.4. (See note for repeal) Eligibility; for- 
feiture. 

105-129.5. (See note for repeal) Tax election; 
cap; carryforwards; limitations. 

105-129.6. (See note for repeal) Fees and re- 
ports. 

105-129.8. (See note for repeal) Credit for cre- 
ating jobs. 

105-129.9. (See note for repeal) Credit for in- 
vesting in machinery and equip- 
ment. 

105-129.10. (Repealed effective for taxable 
years beginning on or after Janu- 
ary 1, 2006) Credit for research 
and development. 


Article 3B. 
Business And Energy Tax Credits 
[See note for repeal of this Article.] 


105-129.15. (See note for repeal) Definitions. 
105-129.16D. Credit for constructing renew- 
able fuel facilities. 


Article 3D. 
Historic Rehabilitation Tax Credits. 


105-129.35. Credit for rehabilitating income- 
producing historic structure. 


Article 3E. 
Low-Income Housing Tax Credits. 


105-129.40. (See Editor’s note for repeal) Scope 
and definitions. 

105-129.42. (See note for repeal) Credit for 
low-income housing awarded a 
federal credit allocation on or af- 
ter January 1, 2003. 

105-129.45. Sunset. 

105-129.46 through 105-129.49. [Reserved.] 
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Article 3F. 
Research and Development. 


Sec. 
105-129.50. (See note for effective date and 
repeal) Definitions. 

(See notes) Administration; sun- 
set. 

(See notes) Tax election; cap. 

(See notes) Substantiation. 

(See notes) Reports. 

(See notes) Credit for North Caro- 
lina research and development. 


Article 4. 


105-129.51. 


105-129.52. 
105-129.53. 
105-129.54. 
105-129.55. 


Income Tax. 
Part 1. Corporation Income Tax. 


105-130.4. Allocation and apportionment of in- 
come for corporations. 

105-130.45. (Effective for cigarettes exported 
before January 1, 2005 and re- 
pealed effective January 1, 2018) 
Credit for manufacturing ciga- 
rettes for exportation. 

105-130.45. (Effective for cigarettes exported 
on or after January 1, 2005 and 
repealed effective January 1, 
2018) Credit for manufacturing 
cigarettes for exportation. 

105-130.46. (This section has a delayed effec- 
tive date and an expiration date — 
see notes) Credit for manufactur- 
ing cigarettes for exportation 
while increasing employment and 
utilizing State Ports. 


Part 2. Individual Income Tax. 


105-151.12. Credit for certain real property 
donations. 


Part 3. Income Tax—Estates, 
Trusts, and Beneficiaries. 


105-160.3. Tax credits. 


Part 5. Tax Credits for Qual- 
ified Business Investments. 


105-163.012. (Repealed effective for invest- 
ments made on or after January 1, 
2008. See Editor’s note) Limit; 
carry-over; ceiling; reduction in 
basis. 

105-163.015. Sunset. 


Article 5. 
Sales and Use Tax. 


Part 1. Title, Purpose and Definitions. 
105-164.3. Definitions. 


Part 2. Taxes Levied. 


Sec. 

105-164.4. Tax imposed on retailers. 

105-164.4B. Sourcing principles. 

105-164.11. Excessive and erroneous collec- 
tions. 


Part 3. Exemptions and Exclusions. 


105-164.13. Retail sales and use tax. 
105-164.14. Certain refunds authorized. 


Part 5. Records Required to Be Kept. 


105-164.29A. State 
process. 


government exemption 


Part 8. Administration and Enforcement. 


105-164.44F. Distribution of part of telecom- 
munications taxes to cities. 


Article 5B. 
Scrap Tire Disposal Tax. 
105-187.19. Use of tax proceeds. 
Article 5C. 
White Goods Disposal Tax. 
105-187.24. Use of tax proceeds. 
Article 9. 


General Administration; Penalties and 
Remedies. 


105-228.90. Scope and definitions. 

105-236.1. Enforcement of revenue laws by 
revenue law enforcement agents. 

105-243.1. Collection of tax debts. 

105-256. Reports prepared by Secretary of 
Revenue. 

105-259. Secrecy required of officials; penalty 
for violation. 


SUBCHAPTER II. LISTING, APPRAISAL, 
AND ASSESSMENT OF PROPERTY AND 
COLLECTION OF TAXES ON PROPERTY. 


Article 12. 
Property Subject to Taxation. 


105-277.2. Agricultural, horticultural, and for- 
estland — Definitions. 

105-278.4. (Effective for taxable years prior to 
July 1, 2004) Real and personal 
property used for educational pur- 
poses. 

105-278.4. (Effective for taxes imposed for tax- 
able years beginning on or after 
July 1, 2004) Real and personal 
property used for educational pur- 
poses. 
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SUBCHAPTER V. MOTOR FUEL TAXES. 
Article 36B. 


Tax on Carriers Using Fuel Purchased 
Outside State. 


Sec. 

105-449.47. Registration of vehicles. 

105-449.52. Civil penalties applicable to motor 
carriers. 

105-449.54. Commissioner of Motor Vehicles 
made process agent of nonresident 
motor carriers. 


Article 36C. 
Gasoline, Diesel, and Blends. 
Part 1. General Provisions. 
105-449.60. Definitions. 
Part 2. Licensing. 


105-449.72. Bond or letter of credit required as 
a condition of obtaining and keep- 
ing certain licenses or of applying 
for certain refunds. 

105-449.74. Issuance of license. 
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Part 3. Tax and Liability. 


Sec. 
105-449.81. Excise tax on motor fuel. 


Part 6. Enforcement and Administration. 


105-449.123. Marking requirements for dyed 
fuel storage facilities. 


SUBCHAPTER VIII. LOCAL GOVERNMENT 
SALES AND USE TAX. 


Article 39. 


First One-Cent (1¢) Local Government 
Sales and Use Tax. 


105-469. Secretary to collect and administer 
local sales and use tax. 

105-472. Disposition and distribution of taxes 
collected. 


Article 44. 


Third One-Half Cent (4¢) Local 
Government Sales and Use Tax. 


105-521. Transitional local government hold 
harmless. 
105-532 through 105-549. [Reserved.] 


SUBCHAPTER I. LEVY OF TAXES. 


§ 105-1. Title and purpose of Subchapter. 


21st Century Revenue System Study 
Commission. — Session Laws 2004-161, ss. 
46.1 through 46.6, establishes the commission 
to build on the recommendations of past com- 
missions to design a realignment of the State 
and local revenue system in accordance with 
clear, consistent tax policy in light of modern 
economic, social and political conditions. The 
commission is to make its final report to the 
2006 Regular Session of the 2005 General As- 
sembly. The commission shall terminate the 
earlier of the filing of the final report or upon 
the convening of the 2006 Regular Session of 
the 2005 General Assembly. 


Section 46.6 of Session Laws 2004-161 spec- 
ifies the following duties for the Commission: 

“(1) Establish the principles of taxation upon 
which a sound State and local tax structure 
should be built for the 21st century. 

“(2) Recommend changes in the State and 
local tax structure to align it with these bench- 
mark tax principles. 

“(3) Recommend changes to simplify and con- 
solidate existing taxes to provide uniformity; to 
ease the administrative burden on the tax- 
payer; to provide low tax rates applied to broad 
tax bases; and to reduce the costs of collecting 
and administering taxes.” 


ARTICLE 1A. 


Estate Taxes. 


§ 105-32.2. Estate tax imposed in amount equal to federal 
state death tax credit. 


(a) Tax. — An estate tax is imposed on the estate of a decedent when a 
federal estate tax is imposed on the estate under section 2001 of the Code and 


any of the following apply: 


(1) The decedent was a resident of this State at death. 
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(2) The decedent was not a resident of this State at death and owned any 
of the following: 
a. Real property or tangible personal property that is located in this 
State. 
b. Intangible personal property that has a tax situs in this State. 

(b) (Effective until July 1, 2005) Amount. — The amount of the estate tax 
imposed by this section for estates of decedents dying on or after January 1, 
2002, is the maximum credit for state death taxes allowed under section 2011 
of the Code without regard to the phase-out and termination of that credit 
under subdivision (b)(2) and subsection (f) of that section and without regard 
to the deduction for state death taxes allowed under Section 2058 of the Code. 
If any property in the estate is located in a state other than North Carolina, the 
amount of tax payable depends on whether the decedent was a resident of this 
State at death. If the decedent was a resident of this State at death, the 
amount of tax due under this section is reduced by the lesser of the amount of 
the death tax paid the other state or an amount computed by multiplying the 
credit by a fraction, the numerator of which is the gross value of the estate that 
has a tax situs in another state and the denominator of which is the value of 
the decedent’s gross estate. If the decedent was not a resident of this State at 
death, the amount of tax due under this section is an amount computed by 
multiplying the credit by a fraction, the numerator of which is the gross value 
of real property that is located in North Carolina plus the gross value of any 
personal property that has a tax situs in North Carolina and the denominator 
of which is the value of the decedent’s gross estate. For purposes of this section, 
the gross value of property is its gross value as finally determined in the 
federal estate tax proceedings. 

(b) (Effective July 1, 2005) Amount. — The amount of the estate tax 
imposed by this section is the maximum credit for state death taxes allowed 
under section 2011 of the Code. If any property in the estate is located in a 
state other than North Carolina, the amount of tax payable depends on 
whether the decedent was a resident of this State at death. If the decedent was 
a resident of this State at death, the amount of tax due under this section is 
reduced by the lesser of the amount of the death tax paid the other state or an 
amount computed by multiplying the credit by a fraction, the numerator of 
which is the gross value of the estate that has a tax situs in another state and 
the denominator of which is the value of the decedent’s gross estate. If the 
decedent was not a resident of this State at death, the amount of tax due under 
this section is an amount computed by multiplying the credit. by a fraction, the 
numerator of which is the gross value of real property that is located in North 
Carolina plus the gross value of any personal property that has a tax situs in 
North Carolina and the denominator of which is the value of the decedent’s 
gross estate. For purposes of this section, the gross value of property is its gross 
value as finally determined in the federal estate tax proceedings. (1998-212, s. 
29A.2(b); 2002-87, s. 9; 2002-126, ss. 30C.3(a), 30C.3(b); 2003-284, ss. 37A.4, 
37A.5; 2003-416, s. 1; 2004-170, ss. 1, 4(a), (b).) 


Subsection (b) Set Out Twice. — The first Editor’s Note. — 
version of subsection (b) set out above is effec- Session Laws 2002-126, s. 30C.3(b), as 
tive on and after January 1, 2002, and applies amended by Session Laws 2003-284, s. 37A.4, 
to the estates of decedents dying on or after as amended by Session Laws 2004-170, s. 1, 
that date. The second version of subsection (b) provide that the amendments by Session Laws 
set out above is effective for the estates of 2002-126, s. 30C.3, are effective on and after 
decedents dying on and after July 1, 2005. January 1, 2002, and applicable to the estates 
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of decedents dying on or after that date. It is effective August 2, 2004, and repealed effective 
further provided that the amendments by Ses- for the estates of decedents dying on or after 
sion Laws 2002-126, s. 30C.3, and Session July 1, 2005, inserted “and without regard to 
Laws 2003-284, s. 37A.5, are repealed effective the deduction for state death taxes allowed 
for estates of decedents dying on or after July 1, under section 2058 of the Code” at the end of 
2005. first sentence in subsection (b). 

Effect of Amendments. — 

Session Laws 2004-170, ss. 4.(a) and 4.(b), 


ARTICLE 2. 


Privilege Taxes. 


§ 105-40. Amusements — Certain exhibitions, perfor- 
mances, and entertainments exempt from tax. 


The following forms of amusement are exempt from the taxes imposed under 
this Article: 

(1) All exhibitions, performances, and entertainments, except as in this 
Article expressly mentioned as not exempt, produced by local talent 
exclusively, for the benefit of religious, charitable, benevolent or 
educational purposes, as long as no compensation is paid to the local 
talent. 

(2) The North Carolina Symphony Society, Incorporated, as specified in 
G.S. 140-10.1. 

(3) All exhibits, shows, attractions, and amusements operated by a society 
or association organized under the provisions of Chapter 106 of the 
General Statutes where the society or association has obtained a 
permit from the Secretary to operate without the payment of taxes 
under this Article. 

(4) All outdoor historical dramas, as specified in Article 19C of Chapter 
143 of the General Statutes. 

(5) All elementary and secondary school athletic contests, dances, and 
other amusements. 

(6) The first one thousand dollars ($1,000) of gross receipts derived from 
dances and other amusements actually promoted and managed by 
civic organizations when the entire proceeds of the dances or other 
amusements are used exclusively for civic and charitable purposes of 
the organizations and not to defray the expenses of the organization 
conducting the dance or amusement. The mere sponsorship of a dance 
or another amusement by a civic or fraternal organization does not 
exempt the dance or other amusement, because the exemption applies 
only when the dance or amusement is actually managed and con- 
ducted by the civic or fraternal organization. 

(6a) A youth athletic contest with an admissions price that does not 
exceed ten dollars ($10.00) sponsored by a person exempt from income 
tax under Article 4 of this Chapter. For the purpose of this subdivi- 
sion, a youth athletic contest means a contest in which each partici- 
pating athlete is less than 20 years of age. 

(7) All dances, motion picture shows, and other amusements promoted 
and managed by a qualifying corporation that operates a center for 
the performing and visual arts if the dance or other amusement is 
held at the center. “Qualifying corporation” means a corporation that 
is exempt from income tax under G.S. 105-130.11(a)(3). “Center for 
the performing and visual arts” means a facility, having a fixed 
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location, that provides space for dramatic performances, studios, 
classrooms, and similar accommodations to organized arts groups and 
individual artists. This exemption does not apply to athletic events. 

(7a) All exhibitions, performances, and entertainments promoted and 
managed by a nonprofit arts organization that is exempt from income 
tax under G.S. 105-130.11(a)(3). This exemption does not apply to 
athletic events. 

(8) A person that is exempt from income tax under Article 4 of this 
Chapter and is engaged in the business of operating a teen center. A 
“teen center” is a fixed facility whose primary purpose is to provide 
recreational activities, dramatic performances, dances, and other 
amusements exclusively for teenagers. 

(9) All entertainments or amusements offered or given on the Cherokee 
Indian reservation when the person giving, offering, or managing the 
entertainment or amusement is authorized to do business on the 
reservation and pays the tribal gross receipts levy to the tribal 
council. 

(10) Arts festivals held by a person that is exempt from income tax under 
Article 4 of this Chapter and that meets the following conditions: 

a. The person holds no more than two arts festivals during a calendar 
year. 

b. Each of the person’s arts festivals last no more than seven days. 

c. The arts festivals are held outdoors on public property and involve 
a variety of exhibitions, entertainments, and activities. 

(11) Community festivals held by a person who is exempt from income tax 
under Article 4 of this Chapter and that meets all of the following 
conditions: 

a. The person holds no more than one community festival during a 
calendar year. 

b. The community festival lasts no more than seven days. 

c. The community festival involves a variety of exhibitions, entertain- 
ments, and activities, the majority of which are held outdoors and 
are open to the public. (1939, c. 158, s. 108; 1998-95, ss. 5.1, 6; 
1998-96, s. 2; 1999-337, s. 15(b); 2000-140, s. 61; 2004-84, s. 1.) 


Effect of Amendments. — Session Laws 
2004-84, s. 1, effective July 1, 2004, added 
subdivisions (6a) and (7a). 


ARTICLE 2A. 


Tobacco Products Tax. 
Part 2. Cigarette Tax. 


§ 105-113.5. Tax on cigarettes. 


A tax is levied on the sale or possession for sale in this State, by a distributor, 
of all cigarettes at the rate of two and one-half mills per individual cigarette. 
(1969, c. 1075, s. 2; c. 1246, s. 1; 1991, c. 689, s. 262; 2004-170, s. 5.) 


Effect of Amendments. — Session Laws 
2004-170, s. 5, effective August 2, 2004, rewrote 
the section. 
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§ 105-113.21. Discount; refund. 


(a) Repealed by Session Laws 2003-284, s. 45A.1(a), effective for reporting 
periods beginning on or after August 1, 2003. 

(al) Discount. — A distributor who files a timely report under G.S. 105- 
113.18 and who sends a timely payment may deduct from the amount due with 
the report a discount of two percent (2%). This discount covers expenses 
incurred in preparing the records and reports required by this Part, and the 
expense of furnishing a bond. 

(b) Refund. — A distributor in possession of packages of stale or otherwise 
unsalable cigarettes upon which the tax has been paid may return the 
cigarettes to the manufacturer and apply to the Secretary for refund of the tax. 
The application shall be in the form prescribed by the Secretary and shall be 
accompanied by an affidavit from the manufacturer stating the number of 
cigarettes returned to the manufacturer by the applicant. The Secretary shall 
refund the tax paid, less the discount allowed, on the unsalable cigarettes. 
Gmc (ese 1CCwli22 elago; 19a iCal Oe 64 19a: 109a. Ca 442 ce G 
2001-414, s. 3; 2003-284, s. 45A.1(a); 2004-84, s. 2(a).) 


Effect of Amendments. — 1, 2004, added subsection (al); and inserted 
Session Laws 2004-84, s. 2.(a), effective for “less the discount allowed” in the last sentence 
reporting periods beginning on or after August of subsection (b). 


Part 3. Tax on Other Tobacco Products. 


§ 105-113.35. Tax on tobacco products other than ciga- 
rettes. 


(a) Tax. — An excise tax is levied on tobacco products other than cigarettes 
at the rate of two percent (2%) of the cost price of the products. This tax does 
not apply to the following: 

(1) A tobacco product sold outside the State. 
(2) A tobacco product sold to the federal government. 
(3) A sample tobacco product distributed without charge. 

(b) Primary Liability. — The wholesale dealer or retail dealer who first 
acquires or otherwise handles tobacco products subject to the tax imposed by 
this section is liable for the tax imposed by this section. A wholesale dealer or 
retail dealer who brings into this State a tobacco product made outside the 
State is the first person to handle the tobacco product in this State. A wholesale 
dealer or retail dealer who is the original consignee of a tobacco product that 
is made outside the State and is shipped into the State is the first person to 
handle the tobacco product in this State. 

(c) Secondary Liability. — A retail dealer who acquires non-tax-paid tobacco 
products subject to the tax imposed by this section from a wholesale dealer is 
liable for any tax due on the tobacco products. A retail dealer who is liable for 
tax under this subsection may not deduct a discount from the amount of tax 
due when reporting the tax. 

(d) Manufacturer’s Option. — A manufacturer who is not a retail dealer and 
who ships tobacco products other than cigarettes to either a wholesale dealer 
or retail dealer licensed under this Part may apply to the Secretary to be 
relieved of paying the tax imposed by this section on the tobacco products. Once 
granted permission, a manufacturer may choose not to pay the tax until 
otherwise notified by the Secretary. To be relieved of payment of the tax 
imposed by this section, a manufacturer must comply with the requirements 
set by the Secretary, (1969, c. 1075, s. 2; 1977, c. 1114, s. 4; 1991, c. 689, s. 269; 
1991 (Reg. Sess., 1992), c. 955, s. 10; 2003-284, s. 45A.1(b); 2004-84, s. 2(b).) 
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Effect of Amendments. — 1, 2004, added the last sentence to subsection 
Session Laws 2004-84, s. 2(b), effective for  (c). 
reporting periods beginning on or after August 


§ 105-113.39. Discount. 


A wholesale dealer or a retail dealer who is primarily liable under G.S. 
105-113.35(b) for the excise taxes imposed by this Part, who files a timely 
report under G.S. 105-113.37, and who sends a timely payment may deduct 
from the amount due with the report a discount of two percent (2%). This 
discount covers losses due to damage to tobacco products, expenses incurred in 
preparing the records and reports required by this Part, and the expense of 
furnishing a bond. (1969, c. 1075, s. 2; 1991, c. 689, s. 273; 2001-414, s. 4; 
2003-284, s. 45A.1(c); 2004-84, s. 2(c).) 


Editor’s Note. — periods beginning on or after August 1, 2004. 


This section was repealed by Session Laws 
2003-284, s. 45A.1(c), effective for reporting 
periods beginning on or after August 1, 2003. 
Session Laws 2004-84, s. 2(c), reenacted and 
amended the section, effective for reporting 


Effect of Amendments. — Session Laws 
2004-84, s. 2(c), effective for reporting periods 
beginning on or after August 1, 2004, reenacted 
and amended the section by substituting “two 
percent (2%)” for “four percent (4%).” 


ARTICLE 2C. 


Alcoholic Beverage License And Excise Taxes. 


Part 1. General Provisions. 


§ 105-113.68. Definitions; scope. 


(a) Definitions. — As used in this Article, unless the context clearly requires 
otherwise: 

(1) “ABC Commission” means the North Carolina Alcoholic Beverage 
Control Commission established under G.S. 18B-200. 

(2) Repealed by Session Laws 2004-170, s. 6, effective August 2, 2004. 

(3) “ABC permit” means a written or printed authorization issued by the 
ABC Commission pursuant to Chapter 18B, other than a purchase- 
transportation permit. Unless the context clearly requires otherwise, 
“ABC permit” means a presently valid permit. 

(4) “Alcoholic beverage” means a beverage containing at least one half of 
one percent (0.5%) alcohol by volume, including malt beverages, 
unfortified wine, fortified wine, spirituous liquor, and mixed bever- 
ages. 

(5) “Fortified wine” means any wine, of more than sixteen percent (16%) 
and no more than twenty-four percent (24%) alcohol by volume, made 
by fermentation from grapes, fruits, berries, rice, or honey; or by the 
addition of pure cane, beet, or dextrose sugar; or by the addition of 
pure brandy from the same type of grape, fruit, berry, rice, or honey 
that is contained in the base wine and produced in accordance with 
the regulations of the United States. 

(6) “License” means a certificate, issued pursuant to this Article by a city 
or county, that authorizes a person to engage in a phase of the 
alcoholic beverage industry. 

(7) “Malt beverage” means beer, lager, malt liquor, ale, porter, and any 
other brewed or fermented beverage containing at least one half of one 
percent (0.5%) and not more than six percent (6%) alcohol by volume. 
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(8) “Person” has the same meaning as in G.S. 105-228.90. 

(9) “Sale” means a transfer, trade, exchange, or barter, in any manner or 
by any means, for consideration. 

(10) “Secretary” means the Secretary of Revenue. 

(11) “Spirituous liquor” or “liquor” means distilled spirits or ethyl! alcohol, 
including spirits of wine, whiskey, rum, brandy, gin, and all other 
distilled spirits and mixtures of cordials, liqueurs, and premixed 
cocktails in closed containers for beverage use regardless of the 
dilution. 

(12) “Unfortified wine” means any wine of sixteen percent (16%) or less 
alcohol by volume made by fermentation from grapes, fruits, berries, 
rice, or honey; or by the addition of pure cane, beet, or dextrose sugar; 
or by the addition of pure brandy from the same type of grape, fruit, 
berry, rice, or honey that is contained in the base wine, and produced 
in accordance with the regulations of the United States. 

(13) “Wholesaler or importer” when used with reference to wholesalers or 
importers of wine or malt beverages includes resident wineries that 
sell their wines at retail and resident breweries that produce fewer 
than 310,000 gallons of malt beverages per year. 

(14) “Wine” means unfortified and fortified wine. 

(15) “Wine shipper permittee” means a winery that holds a wine shipper 
permit issued by the ABC Commission under G.S. 18B-1001.1. 

(b) Scope. — All alcoholic beverages shall be taxed as provided in this Article 
regardless whether they meet all criteria of these definitions. (1971, c. 872, s. 
Po ofeeer47or ss L987 197 5VCr41 bie 1s 1981 e714 s. 2:-1985, 'c 114. Ss) 1c. 
p96s5,.1993" cydo4, s. 9; ¢. 415, s. 26°°1995)'c."466, s. 16; 1998-95, si 14: 
1998-98, s. 58; 2003-402, s. 8; 2004-135, s. 3; 2004-170, s. 6.) 


Effect of Amendments. — 

Session Laws 2004-135, s. 3, effective Octo- 
ber 1, 2004, rewrote subdivision (a)(5), which 
read: “‘Fortified wine’ means a wine made by 
fermentation from grapes, fruits, berries, rice, 
or honey, to which nothing has been added 
other than pure brandy made from the same 
type of grape, fruit, berry, rice, or honey that is 
contained in the base wine, and which has an 


alcoholic content of not more than twenty-four 
percent (24%) alcohol by volume”; and rewrote 
subdivision (a)(12), which read: “‘Unfortified 
wine’ means wine that has an alcoholic content 
produced only by natural fermentation or by 
the addition of pure cane, beet, or dextrose 
sugar.” 

Session Laws 2004-170, s. 6, effective August 
2, 2004, repealed subdivision (a)(2). 


Part 4. Excise Taxes, Distribution of Tax Revenue. 


§ 105-113.82. Distribution of part of beer and wine taxes. 


(a) Amount, Method. — The Secretary shall distribute annually the follow- 
ing percentages of the net amount of excise taxes collected on the sale of malt 
beverages and wine during the preceding 12-month period ending March 31, 
less the amount of the net proceeds credited to the Department of Agriculture 
and Consumer Services under G.S. 105-113.81A, to the counties and cities in 
which the retail sale of these beverages is authorized in the entire county or 
city: 

(1) Of the tax on malt beverages levied under G.S. 105-113.80(a), twenty- 
three and three-fourths percent (23°4%); 

(2) Of the tax on unfortified wine levied under G.S. 105-113.80(b), 
sixty-two percent (62%); and 

(3) Of the tax on fortified wine levied under G.S. 105-113.80(b), twenty- 
two percent (22%). 

If malt beverages, unfortified wine, or fortified wine may be licensed to be 
sold at retail in both a county and a city located in the county, both the county 
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and city shall receive a portion of the amount distributed, that portion to be 
determined on the basis of population. If one of these beverages may be 
licensed to be sold at retail in a city located in a county in which the sale of the 
beverage is otherwise prohibited, only the city shall receive a portion of the 
amount distributed, that portion to be determined on the basis of population. 
The amounts distributed under subdivisions (1), (2), and (3) shall be computed 
separately. 

(b) Repealed by Session Laws 2000, c. 173, s. 3, effective August 2, 2000. 

(c) Exception. — Notwithstanding subsection (a), in a county in which ABC 
stores have been established by petition, the revenue shall be distributed as 
though the entire county had approved the retail sale of a beverage whose 
retail sale is authorized in part of the county. 

(d) Time. — The revenue shall be distributed to cities and counties within 60 
days after March 31 of each year. The General Assembly finds that the revenue 
distributed under this section is local revenue, not a State expenditure, for the 
purpose of Section 5(3) of Article III of the North Carolina Constitution. 
Therefore, the Governor may not reduce or withhold the distribution. 

(e) Population Estimates. — To determine the population of a city or county 
for purposes of the distribution required by this section, the Secretary shall use 
De most recent annual estimate of population certified by the State Budget 
Officer. 

(f) City Defined. — As used in this section, the term “city” means a city as 
defined in G.S. 153A-1(1) or an urban service district defined by the governing 
body of a consolidated city-county. 

(g) Use of Funds. — Funds distributed to a county or city under this section 
may be used for any public purpose. 

(h) Disqualification. — No municipality may receive any funds under this 
section if it was incorporated with an effective date of on or after January 1, 
2000, and is disqualified from receiving funds under G.S. 136-41.2. No 
municipality may receive any funds under this section, incorporated with an 
effective date on or after January 1, 2000, unless a majority of the mileage of 
its streets are open to the public. The previous sentence becomes effective with 
respect to distribution of funds on or after July 1, 1999. (1985, c. 114, s. 1; 1987, 
c. 836, s. 2; 1989 (Reg. Sess., 1990), c. 813, s. 5; 1991, c. 689, s. 28(b); 1993, c. 
321, s. 26(g); c. 485, s. 2; 1995, c. 17, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 25.2(a); 
gs s. 109; 1999-458, s. 10; 2000-173, s. 3; 2002-120, s. 1; 2004-203, s. 
5(d). 


Effect of Amendments. — gust 17, 2004, substituted “Budget Officer” for 
Session Laws 2004-203, s. 5(d), effective Au- “Planning Officer” in subsection (e). 


Part 5. Administration. 


§ 105-113.83. Payment of excise taxes. 


(a) Liquor. — The excise tax on liquor levied under G.S. 105-113.80(c) is 
payable monthly by the local ABC board to the Secretary. The tax shall be paid 
on or before the 15th day of the month following the month in which the tax 
was collected. 

(b) Beer and Wine. — The excise taxes on malt beverages and wine levied 
under G.S. 105-113.80(a) and (b), respectively, are payable to the Secretary by 
the resident wholesaler or importer who first handles the beverages in this 
State. The excise taxes levied under G.S. 105-113.80(b) on wine shipped 
directly to consumers pursuant to G.S. 18B-1001.1 must be paid by the wine 
shipper permittee. The taxes on malt beverages and wine shall be paid only 
once on the same beverages. The tax shall be paid on or before the 15th day of 
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the month following the month in which the beverage is first sold or otherwise 
disposed of in this State by the wholesaler, importer, or wine shipper permit- 
tee. When excise taxes are paid on wine or malt beverages, the wholesaler, 
importer, or wine shipper permittee shall submit to the Secretary verified 
reports on forms provided by the Secretary detailing sales records for the 
month for which the taxes are paid. The report shall indicate the amount of 
excise tax due, contain the information required by the Secretary, and indicate 
separately any transactions to which the excise tax does not apply. 

(c) Railroad Sales. — Each person operating a railroad train in this State on 
which alcoholic beverages are sold must submit monthly reports of the amount 
of alcoholic beverages sold in this State and must remit the applicable excise 
tax due on the sale of these beverages when the report is submitted. The report 
is due on or before the 15th day of the month following the month in which the 
beverages are sold. The report must be made on a form prescribed by the 
Secretary. (1985, c. 114, s. 1; 1998-95, s. 23; 2003-402, s. 10; 2004-170, s. 7.) 


Effect of Amendments. — 
Session Laws 2004-170, s. 7, effective August 
2, 2004, in subsection (b), deleted “on wine” 


preceding “levied under,” and inserted “on 
wine” preceding “shipped directly” in the second 
sentence. 


CASE NOTES 


Cited in Beskind v. Easley, 325 F.3d 506, 
2003 U.S. App. LEXIS 6603 (4th Cir. 2003). 


§ 105-113.85. Discount. 


Each wholesaler or importer who files a timely return and sends a timely 
payment may deduct from the amount payable a discount of two percent (2%). 
This discount covers losses due to spoilage and breakage, expenses incurred in 
preparing the records and reports required by this Article, and the expense of 
furnishing a bond. (1985, c. 114, s. 1; 2000-173, s. 5; 2001-414, s. 5; 2003-284, 


s. 45A.2(a); 2004-84, s. 2(d).) 


Editor’s Note. — 

This section was repealed by Session Laws 
2003-284, s. 45A.2(a), effective for reporting 
periods beginning on or after August 1, 2003. 
Session Laws 2004-84, s. 2(d), reenacted and 
amended the section, effective for reporting 


periods beginning on or after August 1, 2004. 

Effect of Amendments. — Session Laws 
2004-84, s. 2.(d), effective for reporting periods 
beginning on or after August 1, 2004, reenacted 
and amended the section by substituting “two 
percent (2%)” for “four percent (4%).” 


ARTICLE 2D. 


Unauthorized Substances Taxes. 


§ 105-113.105. Purpose. 


Legal Periodicals. — For article, “Law Be- 
tween the Lines,” 25 Campbell L. Rev. 151 
(2003). 


CASE NOTES 


Purpose is to levy an excise tax to gen- 
erate revenue for state and local law enforce- 
ment agencies and for the General Fund, which 


is a remedial purpose; payments collected un- 
der G.S. 105-113.105 thus are not subject to 
N.C» Const. EX, $ 7) N.C.Seb. Bds: Assn: ‘v. 
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Moore, 160 N.C. App. 253, 585 S.E.2d 418, 2003 
N.C. App. LEXIS 1794 (2003). 


§ 105-113.108. Reports; revenue stamps. 


(a) Revenue Stamps. — The Secretary shall issue stamps to affix to 
unauthorized substances to indicate payment of the tax required by this 
Article. Dealers shall report the taxes payable under this Article at the time 
and on the return prescribed by the Secretary. Notwithstanding any other 
provision of law, dealers are not required to give their name, address, social 
security number, or other identifying information on the return, and the return 
is not required to be verified by oath or affirmation. Upon payment of the tax, 
the Secretary shall issue stamps in an amount equal to the amount of the tax 
paid. Taxes may be paid and stamps may be issued either by mail or in person. 

(b) Reports. — Every local law enforcement agency and every State law 
enforcement agency must report to the Department within 48 hours after 
seizing an unauthorized substance, or making an arrest of an individual in 
possession of an unauthorized substance, listed in this subsection upon which 
a stamp has not been affixed. The report must be in the form prescribed by the 
Secretary and it must include the time and place of the arrest or seizure, the 
amount, location, and kind of substance, the identification of an individual in 
possession of the substance and that individual’s social security number, and 
any other information prescribed by the Secretary. The report must be made 
when the arrest or seizure involves any of the following unauthorized sub- 
stances upon which a stamp has not been affixed as required by this Article: 

(1) More than 42.5 grams of marijuana. 

(2) Seven or more grams of any other controlled substance that is sold by 
weight. 

(3) Ten or more dosage units of any other controlled substance that is not 
sold by weight. 

(4) Any illicit mixed beverage. 

(5) Any illicit spirituous liquor. 

(6) Mash (1989) c.772, s. ft; 1995,¢, 340.5. 1° 1997-292 4c 2000s 
5; 2004-170, s. 8.) 


Effect of Amendments. — Session Laws of law,” at the beginning of the second sentence, 
2004-170, s. 8, effective August 2, 2004, in and substituted “return, and the return is not 
subsection (a), substituted “return” for “form,” required to be verified by oath or affirmation” 


inserted “Notwithstanding any other provision for “form” at the end of the second sentence. 


ARTICLE 3. 


Franchise Tax. 


§ 105-114. Nature of taxes; definitions. 


Editor’s Note. — business entities, including all types of busi- 
Section 14.13(2) of Session Laws 2004-161 ness entities under a revised form of the fran- 
provides that the Revenue Laws Study Com-  chise tax, Article 3 of Chapter 105 of the Gen- 
mittee may study comprehensive reform and _ eral Statutes. 
simplification of the existing State taxes on 
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§ 105-114.1. Limited liability companies. 


(a) Definitions. — The following definitions apply in this section: 

(1) Affiliated group. — Defined in section 1504 of the Code. 

(2) Capital interest. — The right under a limited liability company’s 
governing law to receive a percentage of the company’s assets upon 
dissolution after payments to creditors. 

(3) Entity. — A person that is not a human being. 


(4) Governing law. — A limited liability company’s governing law is 
determined under G.S. 57C-6-05 or G.S. 57C-7-01, as applicable. 
(b) Controlled Companies. — If a corporation or an affiliated group of 


corporations owns more than fifty percent (50%) of the capital interests in a 
limited liability company, the corporation or group of corporations must 
include in its three tax bases pursuant to G.S. 105-122 the same percentage of 
(i) the limited liability company’s capital stock, surplus, and undivided profits; 
(ii) fifty-five percent (55%) of the limited lability company’s appraised ad 
valorem tax value of property; and (iii) the limited liability company’s actual 
investment in tangible property in this State, as appropriate. 

(c) Constructive Ownership. — Ownership of the capital interests in a 
limited lability company is determined by reference to the constructive 
ownership rules for partnerships, estates, and trusts in section 318(a)(2)(A) 
and (B) of the Code with the following modifications: 

(1) The term “capital interest” is substituted for “stock” each place it 
appears. 

(2) A limited liability company and any noncorporate entity other than a 
partnership, estate, or trust is treated as a partnership. 

(3) The operating rule of section 318(a)(5) of the Code applies without 
regard to section 318(a)(5)(C). 

(d) No Double Inclusion. — If a corporation is required to include a 
percentage of a limited liability company’s assets in its tax bases under this 
Article pursuant to subsection (b) of this section, its investment in the limited 
liability company is not included in its computation of capital stock base under 
Gio 05-122(b). 

(e) Affiliated Group. — If the owner of the capital interests in a limited 
liability company is an affiliated group of corporations, the percentage to be 
included pursuant to subsection (b) of this section by each group member that 
is doing business in this State is determined by multiplying the capital 
interests in the limited lability company owned by the affiliated group by a 
fraction. The numerator of the fraction is the capital interests in the limited 
liability company owned by the group member, and the denominator of the 
fraction is the capital interests in the limited liability company owned by all 
group members that are doing business in this State. 

(f) Exemption. — This section does not apply to assets owned by a limited 
liability company if the total book value of the limited lability company’s 
assets never exceeded one hundred fifty thousand dollars ($150,000) during its 
taxable year. 

(g) Timing. — Ownership of the capital interests in a limited liability 
company is determined as of the last day of its taxable year. The adjustments 
pursuant to subsections (b) and (d) of this section must be made to the owner’s 
next following return filed under this Article. If a limited liability company and 
a corporation or an affiliated group of corporations have engaged in a pattern 
of transferring assets between them with the result that each did not own the 
capital interests on the last day of its taxable year, the ownership of the capital 
interests in the limited liability company must be determined as of the last day 
of the corporation or group of corporations’ taxable year. 

(h) Penalty. — A taxpayer who, because of fraud with intent to evade tax, 
underpays the tax under this Article on assets attributable to it under this 
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section is guilty of a Class H felony in accordance with G.S. 105-236(7). 
(2002-126, s. 30G.2(b); 2002-126, s. 30G.2(b); 2004-74, ss. 1, 2; 2004-170, s. 8.1.) 


Effect of Amendments. — 

Session Laws 2004-74, s. 1, effective January 
1, 2003, and applicable to taxes due on or after 
that date, rewrote the section. 

Session Laws 2004-74, s. 2, effective January 
1, 2005, and applicable to taxes due on or after 
that date, substituted “more than fifty percent 
(50%)” for “seventy percent (70%) or more” in 
subsection (b). 

Session Laws 2004-170, s. 8.1, effective Au- 


gust 2, 2004, in subsection (b), substituted 
“pursuant to G.S. 105-122” for “under this Ar- 
ticle,” and substituted “(i) the limited liability 
company’s capital stock, surplus, and undi- 
vided profits; (11) fifty-five percent (55%) of the 
limited lability company’s appraised ad valo- 
rem tax value of property; and (ili) the limited 
hability company’s actual investment in tangi- 
ble property in this State, as appropriate” for 
“the limited liability company’s net assets.” 


ARTICLE 3A. 


Tax Incentives For New And Expanding Businesses. 


(See Editor’s note for repeal of this Article.) 


§ 105-129.2. (See Editor’s note for repeal) Definitions. 


The following definitions apply in this Article: 
(1) Air courier services. — The furnishing of air delivery of individually 
addressed letters and packages for compensation, except by the 


United States Postal Service. 


(2) Central office or aircraft facility. — Any of the following: 
a. A corporate, subsidiary, or regional managing office, as defined by 


NAICS. 


b. An auxiliary subdivision of an interstate passenger air carrier 
engaged primarily in centralized training for the carrier at its 


hub. 


c. An auxiliary subdivision of an interstate passenger air carrier 
engaged primarily in aircraft maintenance and repair services or 
aircraft rebuilding as defined by NAICS. 

(3) Computer services. — Any of the following industries or industry 
groups, as defined by NAICS, if the taxpayer provides the services 
primarily to persons who are not related entities with respect to the 


taxpayer: 


a. Computer systems design and related services. 


b. Software publishing. 
c. Software reproducing. 


d. On-line information services. 

(4) Cost. — In the case of property owned by the taxpayer, cost is 
determined pursuant to regulations adopted under section 1012 of the 
Code. In the case of property the taxpayer leases from another, cost is 
value as determined pursuant to G.S. 105-130.4(j)(2). 

(5) Customer service center. — An establishment of a telecommunications 
or financial services company, as defined by NAICS, that is primarily 
engaged in providing support services to the company’s customers by 
telephone to support products or services of the company. For the 
purpose of this definition, an establishment is primarily engaged in 
providing support services by telephone if at least sixty percent (60%) 


of its calls are incoming. 


(6) Data processing. — Any combination of the services listed in this 
subdivision, if the taxpayer provides the services primarily to persons 
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Article 3A has a delayed repeal date. See notes. 


who are not related entities with respect to the taxpayer. The term 

does not include payroll services, text processing, desktop publishing, 

or financial transaction processing. 

a. Data entry and preparation. 

b. Database creation, conversion, and management, including ware- 
housing, retrieval, and utilization of data in databases. 

c. Data capture and imaging, including optical scanning and micro- 
film recording and imaging. 

d. Computer processing time rental. 

e. Data storage media conversion. 

f. Data file format conversion. 

(7) Development zone. — An area designated as a development zone 
pursuant to G.S. 105-129.3A. 

(8) Electronic mail order house. — An electronic shopping and mail order 
house, as defined by NAICS. 

(8a) Eligible major industry. — A taxpayer is an eligible major industry 
for the purposes of this Article if the taxpayer is primarily engaged in 
one of the industries listed in G.S. 105-164.14G)(3) and the Secretary 
of Commerce has certified that the owner of the facility will invest at 
least one hundred million dollars ($100,000,000) of private funds to 
acquire, construct, and equip a facility in this State to engage in one 
or more of those industries. 

(9) Enterprise tier. — The classification assigned to an area pursuant to 
G.S. 105-129.3. 

(10) Establishment. — Defined by NAICS. 

(11) Full-time job. — A position that requires at least 1,600 hours of work 
per year and is intended to be held by one employee during the entire 
year. A full-time employee is an employee who holds a full-time job. 

(12) Hub. — Defined in G.S. 105-164.3. 

(12a) Interstate air courier. — Defined in G.S. 105-164.3. 

(13) Interstate passenger air carrier. — Defined in G.S. 105-164.3. 

(14) Large investment. — Defined in G.S. 105-129.4(b1). 

(15) Machinery and equipment. — Engines, machinery, equipment, tools, 
and implements used or designed to be used in the business for which 
the credit is claimed. The term does not include real property as 
defined in G.S. 105-273 or rolling stock as defined in G.S. 105-333. 

(16) Manufacturing. — An industry in manufacturing sectors 31 through 
33, as defined by NAICS, but not including quick printing or retail 
bakeries. 

(17) NAICS. — The North American Industry Classification System 
adopted by the United States Office of Management and Budget as of 
December 31, 1997. 

(17a) Overdue tax debt. — Defined in G.S. 105-243.1. 

(18) Purchase. — Defined in section 179 of the Code. 

(19) Related entity. — Defined in G.S. 105-130.7A. 

(20) Warehousing. — An industry in warehousing and storage subsector 
493 as defined by NAICS. 

(21) Wholesale trade. — An industry in wholesale trade sector 42 as 
defined by NAICS. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 
1998-55, s. 1; 1999-360, ss. 1, 2; 2000-56, ss. 5(a), 5(b); 2000-173, s. 
1(a); 2001-476, s. 1(a), (b); 2002-172, s. 1.5; 2003-416, s. 2; 2003-435, 
2nd Ex. Sess., s. 3.1; 2004-170, s. 9.) 
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Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a) and (a1). 

Article Repealed Effective January 1, 
2006. — This Article is repealed effective for 
applications for credits filed under G.S. 105- 
129.6 on or after January 1, 2006. See GS. 
105-129.2A(a). 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 


2004 INTERIM SUPPLEMENT 


§105-129.2A 


holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.1, 
effective for taxable years beginning on or after 
January 1, 2004, added subdivision (8a). 


Session Laws 2004-170, s. 9, effective August 
2, 2004, added subdivision (12a). 


Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 


§ 105-129.2A. (See note for repeal) Sunset; studies. 


(a) Sunset. — This Article is repealed effective for business activities that 
occur on or after January 1, 2006. 

(al) Sunset for Interstate Air Couriers. — Notwithstanding subsection (a) of 
this section, in the case of an interstate air courier that enters into a real estate 
lease on or before January 1, 2006, with an airport authority that provides for 
the lease of at least 100 acres of real property with a lease term in excess of 15 
years, this Article is repealed effective for business activities that occur on or 
after January 1, 2010. 

(a2) Sunset for Eligible Major Industries. — Notwithstanding subsection (a) 
of this section, in the case of a taxpayer that qualifies as an eligible major 
industry on or before January 1, 2006, this Article is repealed effective for 
business activities that occur on or after January 1, 2010. 

(b) Equity Study. — The Department of Commerce shall study the effect of 
the tax incentives provided in this Article on tax equity. This study shall 
include the following: 

(1) Reexamining the formula in G.S. 105-129.3(b) used to define enter- 
prise tiers, to include consideration of alternative measures for more 
equitable treatment of counties in similar economic circumstances. 

(2) Considering whether the assignment of tiers and the applicable 
thresholds are equitable for smaller counties, for example those under 
50,000 in population. 

(3) Compiling any available data on whether expanding North Carolina 
businesses receive fewer benefits than out-of-State businesses that 
locate to North Carolina. 

(c) Impact Study. — The Department of Commerce shall study the effective- 
ness of the tax incentives provided in this Article. This study shall include: 

(1) Study of the distribution of tax incentives across new and expanding 
industries. 

(2) Examination of data on economic recruitment for the period from 1994 
through the most recent year for which data are available by county, 
by industry type, by size of investment, and by number of jobs, and 
other relevant information to determine the pattern of business 
locations and expansions before and after the enactment of the 
William S. Lee Act incentives. 

(3) Measuring the direct costs and benefits of the tax incentives. 

(4) Compiling available information on the current use of incentives by 
other states and whether that use is increasing or declining. 

(d) Report. — The Department of Commerce shal! report the results of these 
studies and its recommendations to the General Assembly biennially with the 
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first report due by April 1, 2001. (1997-277, s. 4; 1999-360, s. 18.1; 2000-173, ss. 
1(b), 1(c); 2001-476, s. 2(a); 2002-146, s. 2; 2003-435, 2nd Ex. Sess., s. 3.2.) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a) and (al). 

Editor’s Note. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 


section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.2, 
effective for taxable years beginning on or after 
January 1, 2004, added subsection (a2). 


§ 105-129.3. (See note for repeal) Enterprise tier designa- 
tion. 


(a) Tiers Defined. — An enterprise tier one area is a county whose enter- 
prise factor is one of the 10 highest in the State. An enterprise tier two area is 
a county whose enterprise factor is one of the next 15 highest in the State. An 
enterprise tier three area is a county whose enterprise factor is one of the next 
25 highest in the State. An enterprise tier four area is a county whose 
enterprise factor is one of the next 25 highest in the State. An enterprise tier 
five area is any area that is not in a lower-numbered enterprise tier. 

(b) Annual Designation. — Each year, on or before December 31, the 
Secretary of Commerce shall assign to each county in the State an enterprise 
factor that is the sum of the following: 

(1) The county’s rank in a ranking of counties by average rate of 
unemployment from lowest to highest, for the preceding 12 months. 

(2) The county’s rank in a ranking of counties by average per capita 
income from highest to lowest, for the preceding 12 months. 

(3) The county’s rank in a ranking of counties by percentage growth in 
population from highest to lowest, for the preceding 12 months. 

The Secretary of Commerce shall then rank all the counties within the State 
according to their enterprise factor from highest to lowest, identify all the 
areas of the State by enterprise tier, and publish this information. An 
enterprise tier designation is effective only for the calendar year following the 
designation. 

(b1) Data. — In measuring rates of unemployment and per capita income, 
the Secretary shall use the latest available data published by a State or federal 
agency generally recognized as having expertise concerning the data. In 
measuring population and population growth, the Secretary shall use the most 
recent estimates of population certified by the State Budget Officer. 

(c) Exception for Enterprise Tier One and Two Areas. — Notwithstanding 
the provisions of this section, a county designated as an enterprise tier one 
area or an enterprise tier two area may not be redesignated as a higher- 
numbered enterprise tier area until it has been in its enterprise tier area for 
at least two consecutive years. 

(d) Exception for Two-County Industrial Park. — For the purpose of this 
Article, an eligible two-county industrial park has the lower enterprise tier 
designation of the designations of the two counties in which it is located if it 
meets all of the following conditions: 

(1) It is located in two contiguous counties, one of which has a lower 
enterprise tier designation than the other. 

(2) At least one-third of the park is located in the county with the lower 
tier designation. 
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(3) It is owned by the two counties or a joint agency of the counties. 

(4) The county with the lower tier designation contributed at least the 
lesser of one-half of the cost of developing the park or a proportion of 
the cost of developing the park equal to the proportion of land in the 
park located in the county with the lower tier designation. 

(e) Exceptions for Certain Small Counties. — The following exceptions to 
the provisions of this section apply to small counties: 

(1) Acounty that meets both of the conditions set out below is designated 
an enterprise tier one area: 

a. Its population is less than 12,000. 

b. More than sixteen percent (16%) of its population is below the 
federal poverty level according to the most recent federal decen- 
nial census. 

(2) A county that meets both of the conditions set out below has an 
enterprise tier designation one level below the designation it would 
otherwise have under subsection (a) of this section: 

a. Its population is less than 50,000. 

b. More than eighteen percent (18%) of its population is below the 
federal poverty level according to the most recent federal decen- 
nial census. 

(3) A county that has a population of less than 35,000 and that would 
otherwise be designated an enterprise tier four or five area under this 
section must be designated an enterprise tier three area. (1996, 2nd 
Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1998-55, s. 1; 1999-360, ss. 1, 2; 
1999-456, s. 64; 2000-73, s. 1; 2001-94, s. 1; 2001-476, s. 3(a); 
2004-202, s. 10; 2004-208, s. 5(e).) 


Cross References. — For delayed repeal of and (b)(2); added “for the preceding 12 months” 


Article 3A, see G.S. 105-129.2A(a). to the end of subdivision (b)(3); and made a 
Effect of Amendments. — related punctuation change. 
Session Laws 2004-202, s. 10, effective Au- Session Laws 2004-203, s. 5(e), effective Au- 


gust 17, 2004, and applicable to designations gust 17, 2004, substituted “Budget Officer” for 
made on or after that date, substituted “12 “planning Officer” in subsection (b1). 
months” for “three years” in subdivisions (b)(1) 


§ 105-129.3A. (See note for repeal) Development zone des- 
ignation. 3 


(a) Development Zone Defined. — A development zone is an area comprised 
of one or more contiguous census tracts, census block groups, or both in the 
most recent federal decennial census that meets all of the following conditions: 

(1) Every census tract and census block group in the zone is located in 
whole or in part within the primary corporate limits of a city with a 
population of more than 5,000 according to the most recent annual 
population estimates certified by the State Budget Officer. 

(2) It has a population of 1,000 or more according to the most recent 
annual population estimates certified by the State Budget Officer. 

(3) More than twenty percent (20%) of its population is below the poverty 
level according to the most recent federal decennial census. 

(4) Every census tract and census block group in the zone meets at least 
one of the following conditions: 

a. More than ten percent (10%) of its population is below the poverty 

__ level according to the most recent federal decennial census. 

b. It is immediately adjacent to another census tract or census block 
group that is in the same zone and has more than twenty percent 
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(20%) of its population below the poverty level according to the 
most recent federal decennial census. 

(5) None of the census tracts or census block groups in the zone is located 
in another development zone designated by the Secretary of Com- 
merce. 

(b) Designation. — Upon request of a taxpayer or a local government, the 
Secretary of Commerce shall designate whether an area is a development zone 
that meets the conditions of subsection (a) of this section. If the applicant is a 
taxpayer, it must notify each city in which part of the zone is located. A 
development zone designation is effective for 24 months following the desig- 
nation. The Department of Commerce must publish annually a list of all 
development zones with a description of their boundaries. 

(c) Relationship With Enterprise Tiers. — For the purpose of the wage 
standard requirement of G.S. 105-129.4, the credit for investing in machinery 
and equipment allowed in G.S. 105-129.9, and the credit for worker training 
allowed in G.S. 105-129.11, a development zone is considered an enterprise tier 
one area. For all other purposes, a development zone has the same enterprise 
tier designation as the county in which it is located. 

(d) Parcel of Property Partially in a Development Zone. — For the purposes 
of this section, a parcel of property that is located partially within a develop- 
ment zone is considered entirely within the development zone if all of the 
following conditions are satisfied: 

(1) At least fifty percent (50%) of the parcel is located within the 
development zone. 

(2) The parcel was in existence and under common ownership prior to the 
most recent federal decennial census. 

(3) The parcel is a portion of land made up of one or more tracts or tax 
parcels of land that is surrounded by a continuous perimeter bound- 
ary. (1998-55, s. 1; 1999-360, ss. 1, 2; 2001-414, s. 6; 2001-476, s. 4(a); 
2002-172, s. 1.4; 2003-416, s. 2; 2004-203, s. 5(f).) 


Cross References. — For delayed repeal of gust 17, 2004, substituted “Budget Officer” for 
Article 3A, see G.S. 105-129.2A(a) and (a1). “Planning Officer” in subdivisions (a)(1) and 

Effect of Amendments. — (a)(2). 

Session Laws 2004-203, s. 5(f), effective Au- 


§ 105-129.4. (See note for repeal) Eligibility; forfeiture. 


(a) Type of Business. — The following conditions apply in determining a 
taxpayer’s eligibility for the credits in this Article: 

(1) Central office or aircraft facility. — A taxpayer is eligible for the credits 
allowed by this Article if it operates a central office or aircraft facility 
that creates at least 40 new jobs and the jobs, investment, and activity 
with respect to which a credit is claimed are used in that office or 
facility. 

(2) Single business. — A taxpayer is eligible for the credits allowed by this 
Article other than by G.S. 105-129.12 if the primary business of the 
taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 
used in that business: 

a. Air courier services. 
b. Data processing. 

(3) Multiple business. — A taxpayer is eligible for the credits allowed by 
this Article other than by G.S. 105-129.12 if the primary business of 
the taxpayer is one of the following types of businesses and the jobs, 


907 


$105-129.4 2004 INTERIM SUPPLEMENT $105-129.4 


Article 3A has a delayed repeal date. See notes. 


investment, and activity with respect to which a credit is claimed are 

used in any of the following types of businesses: 

a. Manufacturing. 

b. Warehousing. 

c. Wholesale trade. 

(4) Single establishment. — A taxpayer is eligible for the credits allowed 
by this Article other than by G.S. 105-129.12 if the primary business 
of the taxpayer or the primary activity of an establishment of the 
taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 
used in that business: 

a. Computer services. 

b. An electronic mail order house that creates at least 250 new jobs 
and is located in an enterprise tier one, two, or three area. 

(5) Customer service center. — A taxpayer is eligible for the credits 
allowed by this Article other than by G.S. 105-129.12 if all of the 
following conditions are met: 

a. The taxpayer’s primary business is as a telecommunications or 
financial services company, as defined by NAICS. 

b. The primary activity of an establishment of the taxpayer is a 
customer service center located in an enterprise tier one, two, or 
three area. 

c. The jobs, investment, and activity with respect to which a credit is 
claimed are used in that activity. 

(6) Warehousing. — A taxpayer is eligible for the credits allowed by this 
Article other than by G.S. 105-129.12 if all of the following conditions 
are met: 

a. The primary activity of an establishment of the taxpayer is in 
warehousing. 

b. The warehousing establishment is located in an enterprise tier 
one, two, or three area and serves 25 or more establishments of 
the taxpayer in at least five different counties in one or more 
states. 

c. The jobs, investment, and activity with respect to which a credit is 
claimed are used in the warehousing establishment. 

(7) Research and development. — For the purpose of determining eligi- 
bility under this subsection for the credit for research and develop- 
ment in G.S. 105-129.10, the following special rules apply: 

a. If the primary activity of an establishment of the taxpayer in this 
State is computer services, the taxpayer’s qualified research 
expenditures in this State are considered to be used in computer 
services. 

b. For all other taxpayers, the taxpayer’s qualified research expendi- 
tures in this State are considered to be used in the primary 
business of the taxpayer. 

(al) New Jobs Defined. — A central office or aircraft facility creates at least 
40 new jobs if the taxpayer hires at least 40 additional full-time employees to 
fill new positions at the office either (i) within 12 months immediately 
following the date the taxpayer first uses the property as a central office or 
aircraft facility or (ii) within a 36-month period that includes the 24 months 
that immediately precede and the 12 months that immediately follow the first 
use of the property as a central office or aircraft facility property when the 
taxpayer uses temporary space for the central office or aircraft facility 
functions during completion of the central office or aircraft facility property. 
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Other property creates at least 200 new jobs if the taxpayer hires at least 200 
additional full-time employees to fill new positions at the location in a two- 
year period beginning when the property is first used in an eligible business. 
An electronic mail order house creates at least 250 new jobs if the taxpayer 
hires at least 250 additional full-time employees to fill new positions at the 
house in the two-year period ending on the last day of the taxable year the 
taxpayer first claims a credit under this Article. Jobs transferred from one area 
in the State to another area in the State are not considered new jobs for 
purposes of this subsection. 

(a2) Expiration. — If, during the period that installments of a credit under 
this Article accrue, the taxpayer is no longer engaged in one of the types of 
business described in subsection (a) of this section, the credit expires. If, during 
the period that installments of a credit under this Article accrue, the number 
of jobs of an eligible business falls below the minimum number required under 
subsection (a) of this section, any credit associated with that business expires. 
When a credit expires, the taxpayer may not take any remaining installments 
of the credit. The taxpayer may, however, take the portion of an installment 
that accrued in a previous year and was carried forward to the extent 
permitted under G.S. 105-129.5. A change in the enterprise tier designation of 
the location of an establishment does not result in expiration of a credit under 
this Article. 

(b) Wage Standard. — A taxpayer is eligible for the credit for creating jobs 
in an enterprise tier three, four, or five area if, for the calendar year the jobs 
are created, the average wage of the jobs for which the credit is claimed meets 
the wage standard and the average wage of all jobs at the location with respect 
to which the credit is claimed meets the wage standard. No credit is allowed for 
jobs not included in the wage calculation. A taxpayer is eligible for the credit 
for investing in machinery and equipment, the credit for research and 
development, or the credit for investing in real property for a central office or 
aircraft facility in a tier three, four, or five area if, for the calendar year the 
taxpayer engages in the activity that qualifies for the credit, the average wage 
of all jobs at the location with respect to which the credit is claimed meets the 
wage standard. In making the wage calculation, the taxpayer must include any 
positions that were filled for at least 1,600 hours during the calendar year the 
taxpayer engages in the activity that qualifies for the credit even if those 
positions are not filled at the time the taxpayer claims the credit. For a 
taxpayer with a taxable year other than a calendar year, the taxpayer must use 
the wage standard for the calendar year in which the taxable year begins. No 
wage standard applies to credits for activities in an enterprise tier one or two 
area. 

Part-time jobs for which the taxpayer provides health insurance as provided 
in subsection (b2) of this section are considered to have an average weekly 
wage at least equal to the applicable percentage times the applicable average 
weekly wage for the county in which the jobs will be located. There may be a 
period of up to 100 days between the time at which an employee begins a 
part-time job and the time at which the taxpayer begins to provide health 
insurance for that employee. 

Jobs meet the wage standard if they pay an average weekly wage that is at 
least equal to one hundred ten percent (110%) of the applicable average weekly 
wage for the county in which the jobs will be located, as computed by the 
Secretary of Commerce from data compiled by the Employment Security 
Commission for the most recent period for which data are available. The 
applicable average weekly wage is the lowest of the following: (1) the average 
wage for all insured private employers in the county, (ii) the average wage for 
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all insured private employers in the State, and (iii) the average wage for all 
insured private employers in the county multiplied by the county income/wage 
adjustment factor. The county income/wage adjustment factor is the county 
income/wage ratio divided by the State income/wage ratio. The county income/ 
wage ratio is average per capita income in the county divided by the 
annualized average wage for all insured private employers in the county. The 
State income/wage ratio is the average per capita income in the State divided 
by the annualized average wage for all insured private employers in the State. 
The Department of Commerce must annually publish the wage standard for 
each county. 

(b1) Large Investment. — A taxpayer who is otherwise eligible for a tax 
credit under this Article becomes eligible for the large investment enhance- 
ments provided for credits under this Article if the Secretary of Commerce 
makes a written determination that the taxpayer is expected to purchase or 
lease, and place in service in connection with the eligible business within a 
two-year period, at least one hundred fifty million dollars ($150,000,000) worth 
of one or more of the following: real property, machinery and equipment, or 
central office or aircraft facility property. In the case of an interstate air courier 
that has or is constructing a hub in this State and in the case of an eligible 
major industry, this investment may be placed in service in connection with the 
eligible business within a seven-year period. If the taxpayer fails to make the 
required level of investment within the applicable period, the taxpayer forfeits 
the large investment enhancements as provided in subsection (d) of this 
section. 

(b2) Health Insurance. — A taxpayer is eligible for a credit for creating jobs 
or for worker training under this Article if the taxpayer provides health 
insurance for the positions for which the credit is claimed when the jobs are 
created and each year it claims an installment or carryforward of the credit. A 
taxpayer is eligible for the other credits under this Article if the taxpayer 
provides health insurance for all of the full-time positions at the location with 
respect to which the credit is claimed when the taxpayer engages in the 
activity that qualifies for the credit and each year it claims an installment or 
carryforward of the credit. For the purposes of this subsection, a taxpayer 
provides health insurance if it pays at least fifty percent (50%) of the premiums 
for health care coverage that equals or exceeds the minimum provisions of the 
basic health care plan of coverage recommended by the. Small Employer 
Carrier Committee pursuant to G.S. 58-50-1285. 

Each year that a taxpayer claims a credit or an installment or carryforward 
of a credit allowed under this Article, the taxpayer must provide with the tax 
return the taxpayer’s certification that the taxpayer continues to provide 
health insurance for the jobs for which the credit was claimed or the full-time 
jobs at the location with respect to which the credit was claimed. If the 
taxpayer ceases to provide health insurance for the jobs during a taxable year, 
the credit expires and the taxpayer may not take any remaining installment or 
carryforward of the credit. 

(b3) Environmental Impact. — A taxpayer is eligible for a credit allowed 
under this Article only if the taxpayer certifies that, at the time the taxpayer 
first claims the credit, the taxpayer has no pending administrative, civil, or 
criminal enforcement action based on alleged significant violations of any 
program implemented by an agency of the Department of Environment and 
Natural Resources, and has had no final determination of responsibility for 
any significant administrative, civil, or criminal violation of any program 
implemented by an agency of the Department of Environment and Natural 
Resources within the last five years. A significant violation is a violation or 
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alleged violation that does not satisfy any of the conditions of G.S. 143- 
215.6B(d). The Secretary of Environment and Natural Resources must notify 
the Department of Revenue annually of every person that currently has any of 
these pending actions and every person that has had any of these final 
determinations within the last five years. 

(b4) Safety and Health Programs. — A taxpayer is eligible for a credit 
allowed under this Article only if the taxpayer certifies that, as of the time the 
taxpayer first claims the credit, at the business location with respect to which 
the credit is claimed, the taxpayer has no citations under the Occupational 
Safety and Health Act that have become a final order within the past three 
years for willful serious violations or for failing to abate serious violations. For 
the purposes of this subsection, “serious violation” has the same meaning as in 
G.S. 95-127. The Secretary of Labor must notify the Department of Revenue 
annually of all employers who have had these citations become final orders 
within the past three years. 

(b5) Substantial Investment in Other Property. — A taxpayer is eligible for 
the credit for substantial investment in other property under G.S. 105-129.12A 
with respect to a location only if the Secretary of Commerce makes a written 
determination that the taxpayer is expected to purchase or lease and use in an 
eligible business at that location within a three-year period at least ten million 
dollars ($10,000,000) of real property and that the location that is the subject 
of the credit will create at least 200 new jobs within two years of the time that 
the property is first used in an eligible business. If the taxpayer fails to timely 
make the required level of investment or fails to timely create the required 
number of new jobs, the taxpayer forfeits the credit as provided in subsection 
(d) of this section. 

(b6) Overdue Tax Debts. — A taxpayer is not eligible for a credit allowed 
under this Article if, at the time the taxpayer claims the credit or an 
installment or carryforward of the credit, the taxpayer has received a notice of 
an overdue tax debt and that overdue tax debt has not been satisfied or 
otherwise resolved. 

(c) Repealed by Session Laws 1998-55, s. 1, effective for taxable years 
beginning on or after January 1, 1999. 

(d) Forfeiture. — A taxpayer forfeits a credit allowed under this Article if the 
taxpayer was not eligible for the credit for the calendar year in which the 
taxpayer engaged in the activity for which the credit was claimed. In addition, 
a taxpayer forfeits a large investment enhancement of a tax credit if the 
taxpayer fails to timely make the required level of investment under subsec- 
tion (b1) of this section. If an eligible major industry fails to timely make the 
required level of investment under G.S. 105-129.2(8a), the taxpayer forfeits all 
credits allowed under this Article that it would not otherwise have been 
eligible for if it were not an eligible major industry. A taxpayer forfeits the 
credit for substantial investment in other property allowed under G.S. 105- 
129.12A if the taxpayer fails to timely create the number of required new jobs 
or to timely make the required level of investment under subsection (b5) of this 
section. A taxpayer forfeits the technology commercialization credit allowed 
under G.S. 105-129.9A if the taxpayer fails to make the level of investment 
required by subsection (e) of that section within the required period or if the 
taxpayer fails to meet the terms of its licensing agreement with a research 
university. If a taxpayer claimed a twenty percent (20%) technology commer- 
cialization credit under G.S. 105-129.9A(d) and fails to make the level of 
investment required under that subsection within the required period, but 
does make the level of investment required under subsection (e) of that section 
within the required period, the taxpayer forfeits one-fourth of the twenty 
percent (20%) credit. 
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A taxpayer that forfeits a credit under this Article is lable for all past taxes 
avoided as a result of the credit plus interest at the rate established under G.S. 
105-241.1(), computed from the date the taxes would have been due if the 
credit had not been allowed. The past taxes and interest are due 30 days after 
the date the credit is forfeited; a taxpayer that fails to pay the past taxes and 
interest by the due date is subject to the penalties provided in G.S. 105-236. If 
a taxpayer forfeits the credit for creating jobs, the technology commercializa- 
tion credit, or the credit for investing in machinery and equipment, the 
taxpayer also forfeits any credit for worker training claimed for the jobs for 
which the credit for creating jobs was claimed or the jobs at the location with 
respect to which the technology commercialization credit or the credit for 
investing in machinery and equipment was claimed. 

(e) Change in Ownership of Business. — As used in this subsection, the 
term “business” means a taxpayer or an establishment. The sale, merger, 
consolidation, conversion, acquisition, or bankruptcy of a business, or any 
transaction by which an existing business reformulates itself as another 
business, does not create new eligibility in a succeeding business with respect 
to credits for which the predecessor was not eligible under this Article. A 
successor business may, however, take any installment of or carried-over 
portion of a credit that its predecessor could have taken if it had a tax liability. 
The acquisition of a business is a new investment that creates new eligibility 
in the acquiring taxpayer under this Article if any of the following conditions 
are met: 

(1) The business closed before it was acquired. 

(2) The business was required to file a notice of plant closing or mass 
layoff under the federal Worker Adjustment and Retraining Notifica- 
tion Act, 29 U.S.C. § 2102, before it was acquired. 

(3) The business was acquired by its employees directly or indirectly 
through an acquisition company under an employee stock option 
transaction or another similar mechanism. For the purpose of this 
subdivision, “acquired” means that as part of the initial purchase of a 
business by the employees, the purchase included an agreement for 
the employees through the employee stock option transaction or 
another similar mechanism to obtain one of the following: 

a. Ownership of more than fifty percent (50%) of the business. 

b. Ownership of not less than forty percent (40%) of the business 
within seven years if the business has tangible assets with a net 
book value in excess of one hundred million dollars 
($100,000,000) and has the majority of its operations located in an 
enterprise tier one, two, or three area. 

(f) Development Zone Project Credit. — Subsections (a) through (b4) of this 
section do not apply to the credit for development zone projects provided in 
G.S. 105-129.13. 

(g) Advisory Ruling. — A taxpayer may request in writing from the 
Secretary of Revenue specific advice regarding eligibility for a credit under this 
Article. G.S. 105-264 governs the effect of this advice. (1996, 2nd Ex. Sess., c. 
13,*s. 3.35 1997-277, ss: 1271998-55, 67 1s 1999-305, %s2 3; 1999-360; saeiees 
1999-369, s. 5.2; 2000-56, ss. 5(c), 6, 8(c); 2000-140, ss. 92.A(a),(b); 2001-414, s. 
7; 2001-476, ss. 5(a), 6(a); 2002-72, s. 12; 2002-146, ss. 3, 4; 2002-172, ss. 1.2, 
1.3(b); 2003-349, s. 8.1; 2003-416, s. 2; 2003-435, 2nd Ex. Sess., ss. 3.3, 3.4; 
2004-170, ss. 10, 11.) 
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Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a) and (a1). 

Editor’s Note. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — 


TAXATION 


§105-129.5 


or after January 1, 2004, substituted “State 
and in the case of an eligible” for “State” in 
subsection (b1); and inserted the third sentence 
in subsection (d). 

Session Laws 2004-170, ss. 10 and 11, effec- 
tive August 2, 2004, in subsection (b2), inserted 
“when the jobs are created and” preceding “each 
year it claims” in the first sentence, inserted 
“when the taxpayer engages in the activity that 
qualifies for the credit and” preceding “each 
year it claims” in the second sentence, inserted 
“a credit or” preceding “an installment” in the 
first sentence of the second paragraph; and 
inserted “the credit or” preceding “an install- 


Session Laws 2003-435, 2nd Ex. Sess., ss. 3.3. ment” in subsection (b6). 


and 3.4, effective for taxable years beginning on 


§ 105-129.5. (See note for repeal) Tax election; 
carryforwards; limitations. 


Cap; 


(a) Tax Election. — The credits provided in this Article are allowed against 
the franchise tax levied in Article 3 of this Chapter, the income taxes levied in 
Article 4 of this Chapter, and the gross premiums tax levied in Article 8B of 
this Chapter. The taxpayer may divide the technology commercialization credit 
allowed in G.S. 105-129.9A between the taxes against which it is allowed. The 
taxpayer shall elect the percentage of the credit that will be taken against each 
tax when filing the return on which the credit is first taken. This election is 
binding. The percentage of the credit elected to be taken against each tax may 
be carried forward only against the same tax. 

The taxpayer must take any other credit allowed in this Article against only 
one of the taxes against which it is allowed. The taxpayer shall elect the tax 
against which a credit will be claimed when filing the return on which the first 
installment of the credit is claimed. This election is binding. Any carryforwards 
of the credit must be claimed against the same tax. 

(b) Cap. — The credits allowed under this Article may not exceed fifty 
percent (50%) of the tax against which they are claimed for the taxable year, 
reduced by the sum of all other credits allowed against that tax, except tax 
payments made by or on behalf of the taxpayer. This limitation applies to the 
cumulative amount of credit, including carryforwards, claimed by the taxpayer 
under this Article against each tax for the taxable year. 

(c) Carryforward. — Any unused portion of a credit with respect to a large 
investment, with respect to the technology commercialization credit allowed in 
G.S. 105-129.9A, or with respect to substantial investment in other property 
under G.S. 105-129.12A may be carried forward for the succeeding 20 years. 
Any unused portion of a credit with respect to research and development 
activities under G.S. 105-129.10 may be carried forward for the succeeding 15 
years. Any unused portion of a credit may be carried forward for the succeeding 
10 years if, before the taxpayer claims the credit, the Secretary of Commerce 
makes a written determination that the taxpayer is expected to purchase or 
lease, and place in service in connection with the eligible business within a 
two-year period, at least fifty million dollars ($50,000,000) worth of one or more 
of the following: real property, machinery and equipment, or central office or 
aircraft facility property. In the case of an interstate air courier that has or is 
constructing a hub in this State and in the case of an eligible major industry, 
this investment may be placed in service in connection with the eligible 
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business within a seven-year period. If the taxpayer fails to make the required 
level of investment within the applicable period, the taxpayer forfeits this 
enhanced carryforward period. Any unused portion of any other credit may be 
carried forward for the succeeding five years. 

(d) Statute of Limitations. — Notwithstanding Article 9 of this Chapter, a 
taxpayer must claim a credit under this Article within six months after the 
date set by statute for the filing of the return, including any extensions of that 
date. (1996, 2nd Ex. Sess., c. 18, s. 3.8; 1997-277, s. 1; 1998-55, s. 1; 1999-305, 
s. 4; 1999-360, ss. 1, 2; 2000-56, s. 2; 2001-476, s. 7(b); 2002-146, s. 5; 2003-435, 


2nd Ex. Sess., s. 3.5.) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a) and (al). 

Editor’s Note. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 


The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.5, 
effective for taxable years beginning on or after 
January 1, 2004, inserted “and in the case of an 
eligible major industry” following “State” in the 
fourth sentence of subsection (c). 


§ 105-129.6. (See note for repeal) Fees and reports. 
(a) Repealed by Session Laws 2001-476, s. 8(a), effective November 29, 
2001. 


(al) Fee. — When filing a return for a taxable year in which the taxpayer 
engaged in activity for which the taxpayer is eligible for a credit under this 
Article, the taxpayer must pay the Department of Revenue a fee of five 
hundred dollars ($500.00) for each credit the taxpayer claims or intends to 
claim with respect to a location that is in an enterprise tier three, four, or five 
area, subject to a maximum fee of one thousand five hundred dollars ($1,500) 
per taxpayer per taxable year. This fee does not apply to any credit the 
taxpayer claims or intends to claim with respect to a location that is in a 
development zone as defined in G.S. 105-129.3A. If the taxpayer claims or 
intends to claim a credit that relates to locations in more than one enterprise 
tier area, the fee is based on the highest-numbered enterprise tier area. 

The fee is due at the time the return is due for the taxable. year in which the 
taxpayer engaged in the activity for which the taxpayer is eligible for a credit. 
No credit is allowed under this Article for a taxable year until all outstanding 
fees have been paid. 

The Secretary of Revenue shall retain three-fourths of the proceeds of the fee 
imposed in this section for the costs of administering and auditing the credits 
allowed in this Article. The Secretary of Revenue shall credit the remaining 
proceeds of the fee imposed in this section to the Department of Commerce for 
the costs of administering this Article. The proceeds of the fee are receipts of 
the Department to which they are credited. 

(b) Reports. — The Department of Revenue shall publish by April 1 of each 
year the following information itemized by credit and by taxpayer for the 
12-month period ending the preceding December 31: 

(1) The number of claims for each credit allowed in this Article. 
(2) The number and enterprise tier area of new jobs with respect to which 
_ credits were generated and to which credits were claimed. 
(3) The cost and enterprise tier area of machinery and equipment with 
plea to which credits were generated and to which credits were 
claimed. 
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(4) The number of new jobs created by businesses located in development 
zones, and the percentage of jobs at those locations that were filled by 
residents of the zones. 

(5) The amount and enterprise tier area of worker training expenditures 
with respect to which credits were generated and to which credits 
were claimed. 

(6) The amount and enterprise tier area of new research and development 
expenditures with respect to which credits were generated and to 
which credits were claimed. 

(7) The cost and enterprise tier area of real property investment with 
respect to which credits were generated and to which credits were 
claimed. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1998-55, s. 
1; 1999-360, ss. 1, 2; 2000-56, s. 1(a); 2001-476, s. 8(a); 2001-487, s. 
123; 2004-170, s. 12; 2004-203, s. 40.) 


Cross References. — For delayed repeal of Session Laws 2004-203, s. 40, effective Au- 
Article 3A, see G.S. 105-129.2A(a). gust 17, 2004, substituted “April” for “March” in 
Effect of Amendments. — subsection (b). 
Session Laws 2004-170, s. 12, effective Au- 
gust 2, 2004, substituted “April” for “March” in 
subsection (b). 


§ 105-129.8. (See note for repeal) Credit for creating jobs. 


(a) Credit. — A taxpayer that meets the eligibility requirements set out in 
G.S. 105-129.4, has five or more full-time employees, and hires an additional 
full-time employee during the taxable year to fill a new position located in this 
State is allowed a credit for creating a new full-time job. The amount of the 
credit for each new full-time job created is set out in the table below and is 
based on the enterprise tier of the area in which the position is located. In 
addition, if the position is located in a development zone, the amount of the 
credit is increased by four thousand dollars ($4,000) per job. 


Area Enterprise Tier Amount of Credit 
Tier One $12,500 
Tier Two 4,000 
Tier Three 3,000 
Tier Four 1,000 
Tier Five 500 


(al) Positions. — A position is located in an area if more than fifty percent 
(50%) of the employee’s duties are performed in the area. The number of new 
positions a taxpayer fills during the taxable year is determined by subtracting 
the highest number of full-time employees the taxpayer had in this State at 
any time during the 12-month period preceding the beginning of the taxable 
year from the number of full-time employees the taxpayer has in this State at 
the end of the taxable year. 

(a2) Installments. — The credit may not be taken in the taxable year in 
which the additional employee is hired. Instead, the credit must be taken in 
equal installments over the four years following the taxable year in which the 
additional employee was hired and is conditioned on the continued employ- 
ment by the taxpayer of the number of full-time employees the taxpayer had 
upon hiring the employee that caused the taxpayer to qualify for the credit. 

If, in one of the four years in which the installment of a credit accrues, the 
number of the taxpayer’s full-time employees falls below the number of 
full-time employees the taxpayer had in the year in which the taxpayer 
qualified for the credit, the credit expires and the taxpayer may not take any 
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remaining installment of the credit. The taxpayer may, however, take the 
portion of an installment that accrued in a previcus year and was carried 
forward to the extent permitted under G.S. 105-129.5. 

(a3) Transferred Jobs. — Jobs transferred from one area in the State to 
another area in the State are not considered new jobs for purposes of this 
section. If, in one of the four years in which the installment of a credit accrues, 
the position filled by the employee is moved to an area in a higher- or 
lower-numbered enterprise tier, or is moved from a development zone to an 
area that is not a development zone, the remaining installments of the credit 
must be calculated as if the position had been created initially in the area to 
which it was moved. 

(b) Repealed by Session Laws 1989, c. 111, s. 1. 

(b1), (c) Repealed by Session Laws 1996, Second Extra Session, c. 13, s. 3.3. 

(d) Planned Expansion. — A taxpayer that signs a letter of commitment 
with the Department of Commerce to create at least twenty new full-time jobs 
in a specific area within two years of the date the letter is signed qualifies for 
the credit in the amount allowed by this section based on the area’s enterprise 
tier and development zone designation for that year even though the employ- 
ees are not hired that year. In the case of an interstate air courier that has or 
is constructing a hub in this State and in the case of an eligible major industry, 
the applicable time period is seven years. The credit shall be available in the 
taxable year after at least twenty employees have been hired if the hirings are 
within the applicable commitment period. The conditions outlined in subsec- 
tion (a) apply to a credit taken under this subsection except that if the area is 
redesignated to a higher-numbered enterprise tier or loses its development 
zone designation after the year the letter of commitment was signed, the credit 
is allowed based on the area’s enterprise tier and development zone designa- 
tion for the year the letter was signed. If the taxpayer does not hire the 
employees within the applicable period, the taxpayer does not qualify for the 
credit. However, if the taxpayer qualifies for a credit under subsection (a) in the 
year any new employees are hired, the taxpayer may take the credit under that 
subsection. 

(e), (f) Repealed by Session Laws 1996, Second Extra Session, c. 13, s. 3.3. 
(1987, c. 568, ss: 1, 2: 1989, ¢. 111) ss. 1, 2; ¢:751, ss. 7(6), 77), SQ0), SUED te 
753, 8. 4.1(a)-(d); 1989 (Reg. Sess., 1990), c. 814, s. 14; 1991, c. 517, ss. 1-3; 1991 
(Reg. Sess., 1992), c. 959, ss. 20, 21; 19938, c. 45, ss. 1, 2; c. 485, ss. 7) 117-1999, 
c. 370, ss. 5, 6; 1996, 2nd Ex. Sess., c. 138, ss. 3.2-3.4; 1997-277, s. 1; 1998-55, s. 
1; 1999-360, s. 1; 2000-56, s. 8(a); 2000-140, s. 92.A(b); 2001-414, s. 8; 2002-146, 
s. 6; 2003-435, 2nd Ex. Sess., s. 3.6; 2004-170, s. 43(a).) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a) and (a1). 

Editor’s Note. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 


Effect of Amendments. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.6, 
effective for taxable years beginning on or after 
January 1, 2004, inserted “and in the case of an 
eligible major industry” following “State” in the 
second sentence of subsection (d). 

Session Laws 2004-170, s. 43.(a), effective for 
taxable years beginning on or after January 1, 
2004, redesignated subsection (a) as subsec- 
tions (a), (al), (a2), and (a3) and added sub- 
headings for each; inserted “new” preceding 
“position” in subsection (a); and added the last 
sentence in subsection (al). 
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§ 105-129.9. (See note for repeal) Credit for investing in 
machinery and equipment. 


(a) General Credit. — If a taxpayer that has purchased or leased eligible 
machinery and equipment places them in service in this State during the 
taxable year, the taxpayer is allowed a credit equal to the applicable percent- 
age of the excess of the eligible investment amount over the applicable 
threshold. Machinery and equipment are eligible if they are capitalized by the 
taxpayer for tax purposes under the Code and not leased to another party. In 
addition, in the case of a large investment, machinery and equipment that are 
not capitalized by the taxpayer are eligible if the taxpayer leases them from 
another party. The credit may not be taken for the taxable year in which the 
machinery and equipment are placed in service but shall be taken in equal 
installments over the seven years following the taxable year in which they are 
placed in service. The applicable percentage is as follows: 


Area Enterprise Tier Applicable Percentage 
Tier One 1% 
Tier Two 1% 
Tier Three 6% 
Tier Four 97% 
Tier Five 4% 


(al) Technology Commercialization Credit. — If a taxpayer is eligible for the 
credit allowed in this section with respect to eligible machinery and equipment 
and qualifies for one of the credits allowed in G.S. 105-129.9A with respect to 
the same machinery and equipment, the taxpayer may choose to take one of 
those credits instead of the credit allowed in this section. A taxpayer may take 
the credit allowed in this section or one of the credits allowed in GS. 
105-129.9A during a taxable year with respect to eligible machinery and 
equipment, but may not take more than one of these credits with respect to the 
same machinery and equipment. 

(b) Eligible Investment Amount. — The eligible investment amount is the 
lesser of (i) the cost of the eligible machinery and equipment and (ii) the 
amount by which the cost of all of the taxpayer’s eligible machinery and 
equipment that are in service in this State on the last day of the taxable year 
exceeds the cost of all of the taxpayer’s eligible machinery and equipment that 
were in service in this State on the last day of the base year. The base year is 
that year, of the three immediately preceding taxable years, in which the 
taxpayer had the most eligible machinery and equipment in service in this 
State. 

(c) Threshold. — The applicable threshold is the appropriate amount set out 
in the following table based on the enterprise tier where the eligible machinery 
and equipment are placed in service during the taxable year. If the taxpayer 
places eligible machinery and equipment in service at more than one estab- 
lishment in an enterprise tier during the taxable year, the threshold applies 
separately to the eligible machinery and equipment placed in service at each 
establishment. If the taxpayer places eligible machinery and equipment in 
service at an establishment over the course of a two-year period, the applicable 
threshold for the second taxable year is reduced by the eligible investment 
amount for the previous taxable year. 


Area Enterprise Tier Threshold 
Tier One $ -0- 
Tier Two 100,000 
Tier Three 200,000 
Tier Four 1,000,000 
Tier Five 2,000,000 
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(d) Expiration. — As used in this subsection, the term “disposed of” means 
disposed of, taken out of service, or moved out of State. 

If, in one of the seven years in which the installment of a credit accrues, the 
machinery and equipment with respect to which the credit was claimed are 
disposed of, the credit expires and the taxpayer may not take any remaining 
installment of the credit for that machinery and equipment unless the cost of 
that machinery and equipment is offset in the same taxable year by the 
taxpayer’s new investment in eligible machinery and equipment placed in 
service in the same enterprise tier, as provided in this subsection. If, during the 
taxable year the taxpayer disposed of the machinery and equipment for which 
installments remain, there has been a net reduction in the cost of all the 
taxpayer’s eligible machinery and equipment that are in service in the same 
enterprise tier as the machinery and equipment that were disposed of, and the 
amount of this reduction is greater than twenty percent (20%) of the cost of the 
machinery and equipment that were disposed of, then the taxpayer forfeits the 
remaining installments of the credit for the machinery and equipment that 
were disposed of. If the amount of the net reduction is equal to twenty percent 
(20%) or less of the cost of the machinery and equipment that were disposed of, 
or if there is no net reduction, then the taxpayer does not forfeit the remaining 
installments of the expired credit. In determining the amount of any net 
reduction during the taxable year, the cost of machinery and equipment the 
taxpayer placed in service during the taxable year and for which the taxpayer 
claims a credit under Article 3B of this Chapter may not be included in the cost 
of all the taxpayer’s eligible machinery and equipment that are in service. If in 
a single taxable year machinery and equipment with respect to two or more 
credits in the same tier are disposed of, the net reduction in the cost of all the 
taxpayer’s eligible machinery and equipment that are in service in the same 
tier is compared to the total cost of all the machinery and equipment for which 
credits expired in order to determine whether the remaining installments of 
the credits are forfeited. 

The expiration of a credit does not prevent the taxpayer from taking the 
portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.5. 

If, in one of the seven years in which the installment of a credit accrues, the 
machinery and equipment with respect to which the credit was claimed are 
moved to an area in a higher-numbered enterprise tier, or are moved from a 
development zone to an area that is not a development zone, the remaining 
installments of the credit are allowed only to the extent they would have been 
allowed if the machinery and equipment had been placed in service initially in 
the area to which they were moved. 

(e) Planned Expansion. — A taxpayer that signs a letter of commitment 
with the Department of Commerce to place specific eligible machinery and 
equipment in service in an area within two years after the date the letter is 
signed may, in the year the eligible machinery and equipment are placed in 
service in that area, calculate the credit for which the taxpayer qualifies based 
on the area’s enterprise tier and development zone designation for the year the 
letter was signed. In the case of an interstate air courier that has or is 
constructing a hub in this State and in the case of an eligible major industry, 
the applicable time period is seven years. All other conditions apply to the 
credit, but if the area has been redesignated to a higher-numbered enterprise 
tier or has lost its development zone designation after the year the letter of 
commitment was signed, the credit is allowed based on the area’s enterprise 
tier and development zone designation for the year the letter was signed. If the 
taxpayer does not place part or all of the specified eligible machinery and 
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equipment in service within the applicable period, the taxpayer does not 
qualify for the benefit of this subsection with respect to the machinery and 
equipment not placed in service within the applicable period. However, if the 
taxpayer qualifies for a credit in the year the eligible machinery and equip- 
ment are placed in service, the taxpayer may take the credit for that year as if 
no letter of commitment had been signed pursuant to this subsection. (1996, 
Bidet x OCSS aCrulo misem ors, 199 <2 (74°S451: 1998-55, is 1999-905. sii: 
1999-360, ss. 1, 2; 2000-56, s. 8(b); 2000-140, s. 92.A(b); 2000-173, s. 1(a); 
2001-476, s. 10(a); 2002-146, s. 7; 2002-172, s. 1.1; 2003-416, s. 2; 2003-435, 
2nd Ex. Sess., s. 3.7; 2004-170, s. 13.) 


Cross References. — For delayed repeal of Effect of Amendments. — 


Article 3A, see G.S. 105-129.2A(a) and (a1). 

Editor’s Note. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 


Session Laws 2003-435, 2nd Ex. Sess., s. 3.7, 
effective for taxable years beginning on or after 
January 1, 2004, inserted “and in the case of an 
eligible major industry” following “State” in the 
second sentence of subsection (e). 

Session Laws 2004-170, s. 13, effective Au- 
gust 2, 2004, in subsection (d), added the first 
paragraph, and deleted “taken out of service, or 
moved out of State,” preceding “the credit ex- 
pires” in the second paragraph. 


section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 


§ 105-129.10. (Repealed effective for taxable years begin- 
ning on or after January 1, 2006) Credit for 
research and development. 


(a) General Credit. — A taxpayer that claims for the taxable year a federal 
income tax credit under section 41(a) of the Code for increasing research 
activities is allowed a credit equal to five percent (5%) of the State’s appor- 
tioned share of the taxpayer’s expenditures for increasing research activities. 
The State’s apportioned share of a taxpayer’s expenditures for increasing 
research activities is the excess of the taxpayer’s qualified research expenses 
for the taxable year over the base amount, as determined under section 41 of 
the Code, multiplied by a percentage equal to the ratio of the taxpayer’s 
qualified research expenses in this State for the taxable year to the taxpayer’s 
total qualified research expenses for the taxable year. 

(b) Alternative Credit. — A taxpayer that claims the alternative incremen- 
tal credit under section 41(c)(4) of the Code for increasing research activities is 
allowed a credit equal to twenty-five percent (25%) of the State’s apportioned 
share of the federal credit claimed. The State’s apportioned share of the federal 
credit claimed is the amount of the alternative incremental credit the taxpayer 
claimed under section 41(c)(4) of the Code for the taxable year multipled by a 
percentage equal to the ratio of the taxpayer’s qualified research expenses in 
this State for the taxable year to the taxpayer’s total qualified research 
expenses for the taxable year. For the purpose of this subsection, the amount 
of the alternative incremental credit claimed by a taxpayer is determined 
without regard to any reduction elected under section 280C(c) of the Code. 

(c) Definitions. — As used in this section, the terms “qualified research 
expenses” and “base amount” have the meaning provided in section 41 of the 
Code. Notwithstanding G.S. 105-228.90(b), as used in this section, the term 
“Code” means the Internal Revenue Code as enacted as of January 1, 1999. 
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(d) (Effective for business activities occurring on or after May 1, 
2005) The credits allowed in this section and the credit allowed in Article 3F 
of this Chapter are exclusive. A taxpayer may elect to take only one of the three 
credits with respect to its research activities in a taxable year. (1996, 2nd Ex. 
Sess., c. 13, s. 3.3; 1997-277, § 1; 1998-55, s. 1; 1999-360, ss. 1, 2; 2000-173, s. 
1(a); 2004-124, s. 32D.1.) 


Editor’s Note. — Effect of Amendments. — Session Laws 
Session Laws 2004-124, s. 32D.4, provides for 2004-124, s. 32D.1, effective for business activ- 
the repeal of this section, effective for taxable ities occurring on or after May 1, 2005, added 
years beginning on or after January 1, 2006. subsection (d). 
For repeal of Article 3A, see G.S. 105-129.2A(a). 


ARTICLE 3B. 
Business And Energy Tax Credits. 


(See note for repeal of this Article) 


§ 105-129.15. (See note for repeal) Definitions. 


The following definitions apply in this Article: 

(1) Business property. — Tangible personal property that is used by the 
taxpayer in connection with a business or for the production of income 
and is capitalized by the taxpayer for tax purposes under the Code. 
The term does not include, however, a luxury passenger automobile 
taxable under section 4001 of the Code or a watercraft used princi- 
pally for entertainment and pleasure outings for which no admission 
is charged. 

(2) Cost. — In the case of property owned by the taxpayer, cost is 
determined pursuant to regulations adopted under section 1012 of the 
Code, subject to the limitation on cost provided in section 179 of the 
Code. In the case of property the taxpayer leases from another, cost is 
value as determined pursuant to G.S. 105-130.4(j)(2). 

(3) Recodified as § 105-129.15(5). 

(4) Hydroelectric generator. — A machine that produces electricity by 
water power or by the friction of water or steam. 

(4a) Repealed by Session Laws 2002-87, s. 3, effective August 22, 2002. 

(5) Purchase. — Defined in section 179 of the Code. 

(6) Renewable biomass resources. — Organic matter produced by terres- 
trial and aquatic plants and animals, such as standing vegetation, 
aquatic crops, forestry and agricultural residues, landfill wastes, and 
animal wastes. 

(7) Renewable energy property. — Any of the following machinery and 
equipment or real property: 

a. Biomass equipment that uses renewable biomass resources for 
biofuel production of ethanol, methanol, and biodiesel; anaerobic 
biogas production of methane utilizing agricultural and animal 
waste or garbage; or commercial thermal or electrical generation 
from renewable energy crops or wood waste materials. The term 
also includes related devices for converting, conditioning, and 
storing the liquid fuels, gas, and electricity produced with biom- 
ass equipment. 
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b. Hydroelectric generators located at existing dams or in free- 
flowing waterways, and related devices for water supply and 
control, and converting, conditioning, and storing the electricity 
generated. 

c. Solar energy equipment that uses solar radiation as a substitute 
for traditional energy for water heating, active space heating and 
cooling, passive heating, daylighting, generating electricity, dis- 
tillation, desalination, detoxification, or the production of indus- 
trial or commercial process heat. The term also includes related 
devices necessary for collecting, storing, exchanging, condition- 
ing, or converting solar energy to other useful forms of energy. 

d. Wind equipment required to capture and convert wind energy into 
electricity or mechanical power, and related devices for convert- 
ing, conditioning, and storing the electricity produced. 

(8) (Effective for taxable years beginning on or after January 1, 

2005) Renewable fuel. — Either of the following: 

a. Biodiesel, as defined in G.S. 105-449.60. 

b. Ethanol either unmixed or in mixtures with gasoline that are 
seventy percent (70%) or more ethanol by volume. (1996, 2nd Ex. 
Sess., c. 13, s. 3.12; 1997-277, s. 3; 1998-55, s. 2; 1999-342, s. 2; 
1999-360, s. 1; 2000-173, s. 1(a); 2001-431, s. 1; 2002-87, s. 3; 
2004-153, s. 1.) 


Article Has a Delayed Repeal Date. — Session Laws 2004-153, s. 1, effective for 
For repeal of this Article, see G.S. 105-129.15A. taxable years beginning on or after January 1, 
Effect of Amendments. — 2005, added subdivision (8). 


§ 105-129.15A. Sunset. 


Cross References. — For sunset provision 
for G.S. 105-129.16D, see G.S. 105-129.16D(d). 


§ 105-129.16D. Credit for constructing renewable fuel fa- 
cilities. 

(a) Dispensing Credit. — A taxpayer that constructs and installs and places 
in service in this State a qualified commercial facility for dispensing renewable 
fuel is allowed a credit equal to fifteen percent (15%) of the cost to the taxpayer 
of constructing and installing the part of the dispensing facility, including 
pumps, storage tanks, and related equipment, that is directly and exclusively 
used for dispensing or storing renewable fuel. A facility is qualified if the 
equipment used to store or dispense renewable fuel is labeled for this purpose 
and clearly identified as associated with renewable fuel. 

The entire credit may not be taken for the taxable year in which the facility 
is placed in service but must be taken in three equal annual installments 
beginning with the taxable year in which the facility is placed in service. If, in 
one of the years in which the installment of a credit accrues, the portion of the 
facility directly and exclusively used for dispensing or storing renewable fuel is 
disposed of or taken out of service, the credit expires and the taxpayer may not 
take any remaining installment of the credit. The taxpayer may, however, take 
the portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.17. 

(b) Production Credit. — A taxpayer that constructs and places in service in 
this State a commercial facility for processing renewable fuel is allowed a 
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credit equal to twenty-five percent (25%) of the cost to the taxpayer of 
constructing and equipping the facility. The entire credit may not be taken for 
the taxable year in which the facility is placed in service but must be taken in 
seven equal annual installments beginning with the taxable year in which the 
facility is placed in service. If, in one of the years in which the installment of 
a credit accrues, the facility with respect to which the credit was claimed is 
disposed of or taken out of service, the credit expires and the taxpayer may not 
take any remaining installment of the credit. The taxpayer may, however, take 
the portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.17. 

(c) No Double Credit. — A taxpayer that claims any other credit allowed 
under this Chapter with respect to the costs of constructing and installing a 
facility may not take the credit allowed in this section with respect to the same 
costs. 

(d) Sunset. — This section is repealed effective for facilities placed in service 
on or after January 1, 2008. (2004-153, s. 2.) 


Cross References. — For repeal of this 3, made this section effective for taxable years 
Article, see G.S. 105-129.15A. beginning on or after January 1, 2005. 
Editor’s Note. — Session Laws 2004-153, s. 
ARTICLE 3D. 


Historic Rehabilitation Tax Credits. 


§ 105-129.35. Credit for rehabilitating income-producing 
historic structure. 


(a) Credit. — A taxpayer who is allowed a federal income tax credit under 
section 47 of the Code for making qualified rehabilitation expenditures for a 
certified historic structure located in this State is allowed a credit equal to 
twenty percent (20%) of the expenditures that qualify for the federal credit. To 
claim the credit allowed by this subsection, the taxpayer must provide a copy 
of the certification obtained from the State Historic Preservation Officer 
verifying that the historic structure has been rehabilitated in accordance with 
this subsection. 

(b) (Repealed January 1, 2008, for property placed in service on or 
after January 1, 2008) Allocation. — Notwithstanding the provisions of G.S. 
105-131.8 and G.S. 105-269.15, a pass-through entity that qualifies for the 
credit provided in this section may allocate the credit among any of its owners 
in its discretion as long as an owner’s adjusted basis in the pass-through entity, 
as determined under the Code, at the end of the taxable year in which the 
certified historic structure is placed in service, is at least forty percent (40%) of 
the amount of credit allocated to that owner. Owners to whom a credit is 
allocated are allowed the credit as if they had qualified for the credit directly. 
A pass-through entity and its owners must include with their tax returns for 
every taxable year in which an allocated credit is claimed a statement of the 
allocation made by the pass-through entity and the allocation that would have 
been required under G.S. 105-131.8 or G.S. 105-269.15. 

(c) Definitions. —- The following definitions apply in this section: 

(1) Certified historic structure. — Defined in section 47 of the Code. 

(2) Pass-through entity. — Defined in G.S. 105-228.90. 

(3) ae rehabilitation expenditures. — Defined in section 47 of the 
ode. 
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(4) State Historic Preservation Officer. — Defined in G.S. 105-129.36. 
(1993, c. 527, ss. 1, 2; 1997-139, ss. 1, 2; 1998-98, ss. 36, 69; 1999-389, 
ss. 2, 5, 6; 2001-476, s. 19(a); 2003-284, s. 35A.1; 2003-415, ss. 1, 2; 
2003-416, s. 4(c); 2004-170, s. 14.) 


Effect of Amendments. — gust 2, 2004, substituted “105-129.36” for “105- 
Session Laws 2004-170, s. 14, effective Au- 129.6” in subdivision (c)(4). 


ARTICLE 3E. 


Low-Income Housing Tax Credits. 
(See Editor’s note for repeal of this Article.) 


§ 105-129.40. (See Editor’s note for repeal) Scope and def- 
initions. 

(a) Scope. — G.S. 105-129.41 applies to buildings that are awarded a federal 
credit allocation before January 1, 2003. G.S. 105-129.42 applies to buildings 
that are awarded a federal credit allocation on or after January 1, 2003. 

(b) Definitions. — The definitions in section 42 of the Code and the following 
definitions apply in this Article: 

(1) Housing Finance Agency. — The North Carolina Housing Finance 
Agency established in G.S. 122A-4. 

(2) Pass-through entity. — Defined in G.S. 105-228.90. (2002-87, s. 1; 
2003-416, s. 3.) 


Editor’s Note. — This section has been set 
out to correct an error in the main volume. 


§ 105-129.42. (See note for repeal) Credit for low-income 
housing awarded a federal credit allocation on 
or after January 1, 2003. 


(a) Definitions. — The following definitions apply in this section: 

(1) Qualified Allocation Plan. — The plan governing the allocation of 
federal low-income housing tax credits for a particular year, as 
approved by the Governor after a public hearing and publication in 
the North Carolina Register. 

(2) Qualified North Carolina low-income housing development. — A 
qualified low-income project or building that is allocated a federal tax 
credit under section 42(h)(1) of the Code and is described in subsection 
(c) of this section. 

(3) Qualified residential unit. — A housing unit that meets the require- 
ments of section 42 of the Code. 

(b) Credit. — A taxpayer who is allocated a federal low-income housing tax 
credit under section 42 of the Code to construct or substantially rehabilitate a 
qualified North Carolina low-income housing development is allowed a credit 
equal to a percentage of the development’s qualified basis, as determined 
pursuant to section 42 of the Code. For the purpose of this section, qualified 
basis is calculated based on the information contained in the carryover 
allocation and is not recalculated to reflect subsequent increases or decreases. 
No credit is allowed for a development that uses tax-exempt bond financing. 

(c) Developments and Amounts. — The following table sets out the housing 
developments that are qualified North Carolina low-income housing develop- 
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ments and are allowed a credit under this section. The table also sets out the 
percentage of the development’s qualified basis for which a credit is allowed. 
The designation of a county or city as Low Income, Moderate Income, or High 
Income and determinations of affordability are made by the Housing Finance 
Agency in accordance with the Qualified Allocation Plan in effect as of the time 
the federal credit is allocated. A change in the income designation of a county 
or city after a federal credit is allocated does not affect the percentage of the 
developer’s qualified basis for which a credit is allowed. The affordability 
requirements set out in the chart apply for the duration of the federal tax 
credit compliance period. If in any year a taxpayer fails to meet these 
affordability requirements, the credit is forfeited under subsection (h) of this 
section. 


Percentage of 


Type of Development 1 Ee 
is Allowed 
Forty percent (40%) of the qualified residential units 
are affordable to households whose income is fifty Thirty percent 
percent (50%) or less of area median income and the (30%) 


units are in a Low-Income county or city. 

Fifty percent (50%) of the qualified residential units 
are affordable to households whose income is fifty Twenty percent 
percent (50%) or less of the area median income and (20%) 

the units are in a Moderate-Income county or city. 

Fifty percent (50%) of the qualified residential units 

are affordable to households whose income is forty Ten percent 
percent (40%) or less of the area median income and (10%) 

the units are in a High-Income county or city. 
Twenty-five percent (25%) of the qualified residential 
units are affordable to households whose income is 


thirty percent (30%) or less of the area median in- Ten percent 


come and the units are in a High-Income county or (10%) 
city. 
(d) Election. — When a taxpayer to whom a federal low-income housing 


credit is allocated submits to the Housing Finance Agency a request to receive 
a carryover allocation for that credit, the taxpayer must elect a method for 
receiving the tax credit allowed by this section. A taxpayer may elect to receive 
the credit in the form of either a direct tax refund or a loan generated by 
transferring the credit to the Housing Finance Agency. Neither a direct tax 
refund nor a loan received as the result of the transfer of the credit is 
considered taxable income under this Chapter. 

Under the direct tax refund method, a taxpayer elects to apply the credit 
allowed by this section to the taxpayer’s liability under Article 4 of this 
Chapter. If the credit allowed by this section exceeds the amount of tax 
imposed by Article 4 for the taxable year, reduced by the sum of all other 
credits allowable, the Secretary must refund the excess. In computing the 
amount of tax against which multiple credits are allowed, nonrefundable 
credits are subtracted before this credit. The provisions that apply to an 
overpayment of tax apply to the refundable excess of a credit allowed under 
this section. 

Under the loan method, a taxpayer elects to transfer the credit allowed by 
this section to the Housing Finance Agency and receive a loan from that 
Agency for the amount of the credit. The terms of the loan are specified by the 
Housing Finance Agency in accordance with the Qualified Allocation Plan. 
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(e) Exception When No Carryover. — If a taxpayer does not submit to the 
Housing Finance Agency a request to receive a carryover allocation, the 
taxpayer must elect the method for receiving the credit allowed by this section 
when the taxpayer submits to the Agency federal Form 8609. A taxpayer to 
whom this subsection applies claims the credit for the taxable year in which 
the taxpayer submits federal Form 8609. 

(f) Pass-Through Entity. — Notwithstanding the provisions of G.S. 105- 
131.8 and G.S. 105-269.15, a pass-through entity that qualifies for the credit 
provided in this Article does not distribute the credit among any of its owners. 
The pass-through entity is considered the taxpayer for purposes of claiming 
the credit allowed by this Article. If a return filed by a pass-through entity 
indicates that the entity is paying tax on behalf of the owners of the entity, the 
credit allowed under this Article does not affect the entity’s payment of tax on 
behalf of its owners. 

(g) Return and Payment. — A taxpayer may claim the credit allowed by this 
section on a return filed for the taxable year in which the taxpayer receives a 
carryover allocation of a federal low-income housing credit. The return must 
state the name and location of the qualified low-income housing development 
for which the credit is claimed. 

If a taxpayer chooses the loan method for receiving the credit allowed under 
this section, the Secretary must transfer to the Housing Finance Agency the 
amount of credit allowed the taxpayer. The Agency must loan the taxpayer the 
amount of the credit on terms consistent with the Qualified Allocation Plan. 
The Housing Finance Agency is not required to make a loan to a qualified 
North Carolina low-income housing development until the Secretary transfers 
the credit amount to the Agency. 

If the taxpayer chooses the direct tax refund method for receiving the credit 
allowed under this section, the Secretary must transfer to the Housing Finance 
Agency the refundable excess of the credit allowed the taxpayer. The Agency 
holds the refund due the taxpayer in escrow, with no interest accruing to the 
taxpayer during the escrow period. The Agency must release the refund to the 
taxpayer upon the occurrence of the earlier of the following: 

(1) The Agency determines that the taxpayer has complied with the 
Qualified Allocation Plan and has completed at least fifty percent 
(50%) of the activities included in the development’s qualified basis. 

(2) Within 30 days after the date the development is placed in service. 

(h) Forfeiture. — A taxpayer that receives a credit under this section must 
immediately report any recapture event under section 42 of the Code to the 
Housing Finance Agency. If the taxpayer or any of its owners are required 
under section 42() of the Code to recapture all or part of a federal credit with 
respect to a qualified North Carolina low-income development, the taxpayer 
forfeits the corresponding part of the credit allowed under this section. This 
requirement does not apply in the following circumstances: 

(1) When the recapture of part or all of the federal credit is the result of 
an event that occurs in the sixth or a subsequent calendar year after 
the calendar year in which the development was awarded a federal 
credit allocation. 

(2) The taxpayer elected to transfer the credit allowed by this section to 
the Housing Finance Agency. 

(i) Liability From Forfeiture. — A taxpayer that forfeits all or part of the 
credit allowed under this section is liable for all past taxes avoided and any 
refund claimed as a result of the credit plus interest at the rate established 
under G.S. 105-241.1(i). The interest is computed from the date the Secretary 
transferred the credit amount to the Housing Finance Agency. The past taxes, 
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refund, and interest are due 30 days after the date the credit is forfeited. A 
taxpayer that fails to pay the taxes, refund, and interest by the due date is 
subject to the penalties provided in G.S. 105-236. (2002-87, s. 1; 2003-416, ss. 


6-8; 2004-110, s. 4.2.) 


Cross References. — For delayed repeal of 
Article 3E, see G.S. 105-129.45. 

Editor’s Note. — Session Laws 2004-110, s. 
8.1, provides: “This act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does this act affect the right to any refund or 


§ 105-129.45. Sunset. 


credit of a tax that accrued under the amended 
or repealed statute before the effective date of 
its amendment or repeal.” 

Effect of Amendments. — 

Session Laws 2004-110, s. 4.2, effective July 
17, 2004, substituted “qualified” for “eligible” 
throughout subsections (b) and (c) and once in 
subdivision (g)(1). 


This Article is repealed effective January 1, 2010. The repeal applies to 
developments to which federal credits are allocated on or after January 1, 


2010. (2002-87, s. 1; 2004-110, s. 4.1.) 


Editor’s Note. — Session Laws 2004-110, s. 
8.1, provides: “This act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does this act affect the right to any refund or 


credit of a tax that accrued under the amended 
or repealed statute before the effective date of 
its amendment or repeal.” 

Effect of Amendments. — Session Laws 
2004-110, s. 4.1, effective July 17, 2004, substi- 
tuted “2010” for “2006” twice. 


§8§ 105-129.46 through 105-129.49: Reserved for future codification 


purposes. 


ARTICLE 3F-. 


Research and Development. 


(Effective for business activities occurring on or after 
May 1, 2005, and repealed for taxable years beginning on 
or after January 1, 2009) 


§ 105-129.50. (See note for effective date and repeal) Def- 


initions. 


The definitions in section 41 of the Code apply in this Article. In addition, the 
following definitions apply in this Article: 


(1) through (3): Reserved. 


(4) North Carolina university research expenses. — Any amount the 
taxpayer paid or incurred to a research university for qualified 
research performed in this State or basic research performed in this 


State. 


(5) Period of measurement. — Defined in the Small Business Size 
Regulations of the federal Small Business Administration. 
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(6) Qualified North Carolina research expenses. — Qualified research 


expenses, other than North Carolina university research expenses, for 
research performed in this State. 
(7) Receipts. — Defined in the Small Business Size Regulations of the 
federal Small Business Administration. 
(8) Related person. — Defined in G.S. 105-163.010. 
(9) Research university. — An institution of higher education that meets 
one or both of the following conditions: 
a. It is classified as one of the following in the most recent edition of 
“A Classification of Institutions of Higher Education”, the official 
report of The Carnegie Foundation for the Advancement of 
Teaching: 
1. Doctoral/Research Universities, Extensive or Intensive. 
2. Masters Colleges and Universities, I or II. 
3. Baccalaureate Colleges, Liberal Arts or General. 
b. It is a constituent institution of The University of North Carolina. 
(10) Small business. — A business whose annual receipts, combined with 
the annual receipts of all related persons, for the applicable period of 
measurement did not exceed one million dollars ($1,000,000). (2004- 
Paso 2.) 


Article has a Delayed Repeal Date. — For 
repeal of this Article, see G.S. 105-129.51(b). 

Session Laws 2004-124, s. 32D.5, made this 
Article effective for business activities occur- 


erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


ring on or after May 1, 2005. 
Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 


§ 105-129.51. (See notes) Administration; sunset. 


(a) A taxpayer is eligible for the credit allowed in this Article if it satisfies 
the requirements of G.S. 105-129.4(b), (b2), (b3), and (b4) relating to wage 
standard, health insurance, environmental impact, and safety and health 
programs, respectively. 

(b) This Article is repealed for taxable years beginning on or after January 
1, 2009. 

(c) (Repealed for taxable years beginning on or after January Il, 
2006) The credit allowed in this Article and the credits allowed in GS. 
105-129.10 are exclusive. A taxpayer may elect to take only one of the three 
credits with respect to its research activities in a taxable year. It may elect a 
different credit for different expenses in a subsequent taxable year. (2004-124, 


eeno2) 2. s.°32D.4:) 


Article has a Delayed Repeal Date — For 
repeal of this Article, see G.S. 105-129.51(b). 

Session Laws 2004-124, s. 32D.5, made this 
Article effective for business activities occur- 
ring on or after May 1, 2005. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 32D.4, effective for taxable years 
beginning on or after January 1, 2006, repealed 
subsection (c). 
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§ 105-129.52. (See notes) Tax election; cap. 


(a) Tax Election. — The credit allowed in this Article is allowed against the 
franchise tax levied in Article 3 of this Chapter or the income taxes levied in 
Article 4 of this Chapter. The taxpayer must elect the tax against which a 
credit will be claimed when filing the return on which the credit is first 
claimed. This election is binding. Any carryforwards of a credit must be 
claimed against the same tax. 

(b) Cap. — Acredit allowed in this Article may not exceed fifty percent (50%) 
of the amount of tax against which it is claimed for the taxable year, reduced 
by the sum of all other credits allowed against that tax, except tax payments 
made by or on behalf of the taxpayer. This limitation applies to the cumulative 
amount of credit, including carryforwards, claimed by the taxpayer under this 
Article against each tax for the taxable year. Any unused portion of a credit 
allowed in this Article may be carried forward for the succeeding 15 years. 
(2004-124, s. 32D.2.) 


Cross References. — For delayed repeal of | erations and Capital Improvements Appropria- 
Article 3F, see G.S. 105-129.51(b). tions Act of 2004’.” 

Editor’s Note. — Session Laws 2004-124, s. Session Laws 2004-124, s. 33.5, contains a 
32D.5, made this Article effective for business  geverability clause. 
activities occurring on or after May 1, 2005. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 


§ 105-129.53. (See notes) Substantiation. 


To claim a credit allowed by this Article, the taxpayer must provide any 
information required by the Secretary. Every taxpayer claiming a credit under 
this Article must maintain and make available for inspection by the Secretary 
any records the Secretary considers necessary to determine and verify the 
amount of the credit to which the taxpayer is entitled. The burden of proving 
eligibility for a credit and the amount of the credit rests upon the taxpayer, and 
no credit may be allowed to a taxpayer that fails to maintain adequate records 
or to make them available for inspection. (2004-124, s. 32D.2.) 


Cross References. — For delayed repeal of | erations and Capital Improvements Appropria- 
Article 3F, see G.S. 105-129.51(b). tions Act of 2004’.” 

Editor’s Note. — Session Laws 2004-124, s. Session Laws 2004-124, s. 33.5, contains a 
32D.5, made this Article effective for business _ geverability clause. 
activities occurring on or after May 1, 2005. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 


§ 105-129.54. (See notes) Reports. 


The Department of Revenue must report to the Revenue Laws Study 
Committee and to the Fiscal Research Division of the General Assembly by 
May 1 of each year the following information for the 12-month period ending 
the preceding December 31: 

(1) The number of taxpayers that claimed a credit allowed in this Article, 
itemized by the categories of small business, low-tier, other, and 
university research. 

(2) The amount of each credit claimed in each category. 

(>) ee oer cost to the General Fund of the credits claimed. (2004-124, s. 

2.) 
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Cross References. — For delayed repeal of “This act shall be known as ‘The Current Op- 
Article 3F, see G.S. 105-129.51(b). erations and Capital Improvements Appropria- 

Editor’s Note. — Session Laws 2004-124, s. tions Act of 2004’.” 
32D.5, made this Article effective for business Session Laws 2004-124, S. Bo.03 contains a 
activities occurring on or after May 1, 2005. severability clause. 

Session Laws 2004-124, s. 1.2, provides: 


§ 105-129.55. (See notes) Credit for North Carolina re- 
search and development. 


(a) Qualified North Carolina Research Expenses. — A taxpayer that has 
qualified North Carolina research expenses for the taxable year is allowed a 
credit equal to a percentage of the expenses, determined as provided in this 
subsection. Only one credit is allowed under this subsection with respect to the 
same expenses. If more than one subdivision of this subsection applies to the 
Same expenses, then the credit is equal to the higher percentage, not both 
percentages combined. If part of the taxpayer’s qualified North Carolina 
research expenses qualifies under subdivision (2) of this subsection and the 
remainder qualifies under subdivision (3) of this subsection, the applicable 
percentages apply separately to each part of the expenses. 

(1) Small business. — If the taxpayer was a small business as of the last 
Rone the taxable year, the applicable percentage is three percent 
3%). 

(2) Low-tier research. — For expenses with respect to research performed 
in an enterprise tier one, two, or three area, the applicable percentage 
is three percent (3%). 

(3) Other research. — For expenses not covered under subdivision (1) or 
(2) of this subsection, the percentages provided in the table below 
apply to the taxpayer’s qualified North Carolina research expenses 
during the taxable year at the following levels: 


Expenses Over Up To Rate 
-0- $50 million 1% 
$50 million $200 million 2% 


$200 million — 3% 
(b) North Carolina University Research Expenses. — A taxpayer that has 
North Carolina university research expenses for the taxable year is allowed a 
credit equal to fifteen percent (15%) of the expenses. (2004-124, s. 32D.2.) 


Cross References. — For delayed repeal of “This act shall be known as ‘The Current Op- 
Article 3F, see G.S. 105-129.51(b). erations and Capital Improvements Appropria- 

Editor’s Note. — Session Laws 2004-124,s. tions Act of 2004’.” 
32D.5, made this Article effective for business Session Laws 2004-124, s. 33.5, contains a 
activities occurring on or after May 1, 2005. severability clause. 

Session Laws 2004-124, s. 1.2, provides: 


ARTICLE 4. 


Income Tax. 
Part 1. Corporation Income Tax. 


§ 105-130. Short title. 


Editor’s Note. — provides that the Revenue Laws Study Com- 
Section 14.13(1) of Session Laws 2004-161 mittee may study comprehensive reform and 
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simplification of the existing State taxes on porate income tax, Part 1 of Article 4 of Chapter 
business entities, including repealing the cor- 105 of the General Statutes. 


§ 105-130.4. Allocation and apportionment of income for 
corporations. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Apportionable income” means all income that is apportionable under 
the United States Constitution. 

(2) “Commercial domicile” means the principal place from which the trade 
or business of the taxpayer is directed or managed. 

(3) “Compensation” means wages, salaries, commissions and any other 
form of remuneration paid to employees for personal services. 

(4) “Excluded corporation” means any corporation engaged in business as 
a building or construction contractor, a securities dealer, or a loan 
company or a corporation that receives more than fifty percent (50%) 
of its ordinary gross income from intangible property. 

(5) “Nonapportionable income” means all income other than 
apportionable income. 

(6) “Public utility” means any corporation that is subject to control of one 
of more of the following entities: the North Carolina Utilities Com- 
mission, the Federal Communications Commission, the Interstate 
Commerce Commission, the Federal Energy Regulatory Commission, 
or the Federal Aviation Agency; and that owns or operates for public 
use any plant, equipment, property, franchise, or license for the 
transmission of communications, the transportation of goods or per- 
sons, or the production, storage, transmission, sale, delivery or 
furnishing of electricity, water, steam, oil, oil products, or gas. The 
term also includes a motor carrier of property whose principal 
business activity is transporting property by motor vehicle for hire 
over the public highways of this State. 

(7) “Sales” means all gross receipts of the corporation except for the 
following receipts: 

a. Receipts from a casual sale of property. 

b. Receipts allocated under subsections (c) through (h) of this section. 

c. Receipts exempt from taxation. 

d. The portion of receipts realized from the sale or maturity of 
securities or other obligations that represents a return of princi- 


pal. 

(8) “Casual sale of property” means the sale of any property which was not 
purchased, produced or acquired primarily for sale in the corpora- 
tion’s regular trade or business. 

(9) “State” means any state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or possession of the 
Pees: States, and any foreign country or political subdivision 
thereot. 

(b) Acorporation having income from business activity which is taxable both 
within and without this State shall allocate and apportion its net income or net 
loss as provided in this section. For purposes of allocation and apportionment, 
a corporation is taxable in another state if (i) the corporation’s business activity 
in that state subjects it to a net income tax or a tax measured by net income, 
or (ii) that state has jurisdiction based on the corporation’s business activity in 
that state to subject the corporation to a tax measured by net income 
regardless whether that state exercises its jurisdiction. For purposes of this 
section, “business activity” includes any activity by a corporation that would 
establish a taxable nexus pursuant to 15 United States Code section 381. 
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(c) Rents and royalties from real or tangible personal property, gains and 
losses, interest, dividends, patent and copyright royalties and other kinds of 
income, to the extent that they constitute nonapportionable income, less 
related expenses shall be allocated as provided in subsections (d) through (h) 
of this section. 

(d)(1) Net rents and royalties from real property located in this State are 

allocable to this State. 

(2) Net rents and royalties from tangible personal property are allocable 
to this State: 

a. If and to the extent that the property is utilized in this State, or 

b. In their entirety if the corporation’s commercial domicile is in this 
State and the corporation is not organized under the laws of, or is 
not taxable in, the state in which the property is utilized. 

(3) The extent of utilization of tangible personal property in a state is 
determined by multiplying the rents and royalties by a fraction, the 
numerator of which is the number of days of physical location of the 
property in the state during the rental or royalty period in the income 
year and the denominator of which is the number of days of physical 
location of the property everywhere during all rental or royalty 
periods in the income year. If the physical location of the property 
during the rental or royalty period is unknown or unascertainable by 
the corporation, tangible personal property is utilized in the state in 
which the property was located at the time the rental or royalty payer 
obtained possession. 

(e)(1) Gains and losses from sales or other disposition of real property 

located in this State are allocable to this State. 

(2) Gains and losses from sales or other disposition of tangible personal 
property are allocable to this State if 
a. The property had a situs in this State at the time of the sale, or 
b. The corporation’s commercial domicile is in this State and the 

corporation is not taxable in the state in which the property has 
a situs. 

(3) Gains and losses from sales or other disposition of intangible personal 
property are allocable to this State if the corporation’s commercial 
domicile is in this State. 

(f) Interest and net dividends are allocable to this State if the corporation’s 
commercial domicile is in this State. For purposes of this section, the term “net 
dividends” means gross dividend income received less related expenses. 

(g)(1) Royalties or similar income received from the use of patents, copy- 

rights, secret processes and other similar intangible property are 

allocable to this State: 

a. If and to the extent that the patent, copyright, secret process or 
other similar intangible property is utilized in this State, or 

b. If and to the extent that the patent, copyright, secret process or 
other similar intangible property is utilized in a state in which 
the taxpayer is not taxable and the taxpayer’s commercial domi- 
cile is in this State. 

(2) Apatent, secret process or other similar intangible property is utilized 
in a state to the extent that it is employed in production, fabrication, 
manufacturing, processing, or other use in the state or to the extent 
that a patented product is produced in the state. If the basis of 
receipts from such intangible property does not permit allocation to 
states or if the accounting procedures do not reflect states of utiliza- 
tion, the intangible property is utilized in the state in which the 
taxpayer’s commercial domicile is located. 

(3) A copyright is utilized in a state to the extent that printing or other 
publication originates in the state. If the basis of receipts from 
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copyright royalties does not permit allocation to states or if the 
accounting procedures do not reflect states of utilization, the copy- 
right is utilized in the state in which the taxpayer’s commercial 
domicile is located. 

(h) The income less related expenses from any other nonbusiness activities 
or investments not otherwise specified in this section is allocable to this State 
if the business situs of the activities or investments are located in this State. 

(i) All apportionable income of corporations other than public utilities and 
excluded corporations shall be apportioned to this State by multiplying the 
income by a fraction, the numerator of which is the property factor plus the 
payroll factor plus twice the sales factor, and the denominator of which is four. 
Provided, that where the sales factor does not exist, the denominator of the 
fraction shall be the number of existing factors and where the sales factor 
exists but the payroll factor or the property factor does not exist, the 
denominator of the fraction shall be the number of existing factors plus one. 

(j)(1) The property factor is a fraction, the numerator of which is the 
average value of the corporation’s real and tangible personal property 
owned or rented and used in this State during the income year and the 
denominator of which is the average value of all the corporation’s real 
and tangible personal property owned or rented and used during the 
income year. 

(2) Property owned by the corporation is valued at its original cost. 
Property rented by the corporation is valued at eight times the net 
annual rental rate. Net annual rental rate is the annual rental rate 
paid by the corporation less any annual rental rate received by the 
corporation from subrentals except that subrentals shall not be 
deducted when they constitute apportionable income. Any property 
under construction and any property the income from which consti- 
tutes nonapportionable income shall be excluded in the computation 
of the property factor. 

(3) The average value of property shall be determined by averaging the 
values at the beginning and end of the income year, but in all cases the 
Secretary of Revenue may require the averaging of monthly or other 
periodic values during the income year if reasonably required to 
reflect properly the average value of the corporation’s property. A 
corporation that ceases its operations in this State before the end of its 
income year because of its intention to dissolve or to relinquish its 
certificate of authority, or because of a merger, conversion, or consol- 
idation, or for any other reason whatsoever shall use the real estate 
and tangible personal property values as of the first day of the income 
year and the last day of its operations in this State in determining the 
average value of property, but the Secretary may require averaging of 
monthly or other periodic values during the income year if reasonably 
required to reflect properly the average value of the corporation’s 
property. 

(k)(1) The payroll factor is a fraction, the numerator of which is the total 
amount paid in this State during the income year by the corporation 
as compensation, and the denominator of which is the total compen- 
sation paid everywhere during the income year. All compensation paid 
to general executive officers and all compensation paid in connection 
with nonapportionable income shall be excluded in computing the 
payroll factor. General executive officers shall include the chairman of 
the board, president, vice-presidents, secretary, treasurer, comptrol- 
ler, and any other officers serving in similar capacities. 

(2) Compensation is paid in this State if: 

a. The individual’s service is performed entirely within the State; or 
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b. The individual’s service is performed both within and without the 
State, but the service performed without the State is incidental to 
the individual’s service within the State; or 

c. Some of the service is performed in this State and (i) the base of 
operations or, if there is no base of operations, the place from 
which the service is directed or controlled is in this State, or (ii) 
the base of operations or the place from which the service is 
directed or controlled is not in any state in which some part of the 
service is performed, but the individual’s residence is in this 
State. 

(1)(1) The sales factor is a fraction, the numerator of which is the total sales 
of the corporation in this State during the income year, and the 
denominator of which is the total sales of the corporation everywhere 
during the income year. Notwithstanding any other provision under 
this Part, the receipts from any casual sale of property shall be 
excluded from both the numerator and the denominator of the sales 
factor. Where a corporation is not taxable in another state on its 
apportionable income but is taxable in another state only because of 
nonapportionable income, all sales shall be treated as having been 
made in this State. 

(2) Sales of tangible personal property are in this State if the property is 
received in this State by the purchaser. In the case of delivery of goods 
by common carrier or by other means of transportation, including 
transportation by the purchaser, the place at which the goods are 
ultimately received after all transportation has been completed shall 
be considered as the place at which the goods are received by the 
purchaser. Direct delivery into this State by the taxpayer to a person 
or firm designated by a purchaser from within or without the State 
shall constitute delivery to the purchaser in this State. 

(3) Other sales are in this State if: 

a. The receipts are from real or tangible personal property located in 
this State; or 

b. The receipts are from intangible property and are received from 
sources within this State; or 

c. The receipts are from services and the income-producing activities 
are in this State. 

(m) All apportionable income of a railroad company shall be apportioned to 
this State by multiplying the income by a fraction, the numerator of which is 
the “railway operating revenue ” from business done within this State and the 
denominator of which is the “total railway operating revenue ” from all 
business done by the company as shown by its records kept in accordance with 
the standard classification of accounts prescribed by the Interstate Commerce 
Commission. 

Railway operating revenue “from business done within this State shall 
mean” railway operating revenue “from business wholly within this State, plus 
the equal mileage proportion within this State of each item of” railway 
operating revenue received from the interstate business of the company. 
“Equal mileage proportion” shall mean the proportion which the distance of 
movement of property and passengers over lines in this State bears to the total 
distance of movement of property and passengers over lines of the company 
receiving such revenue. Interstate business “shall mean” railway operating 
revenue from the interstate transportation of persons or property into, out of, 
or through this State. If the Secretary of Revenue finds, with respect to any 
particular company, that its accounting records are not kept so as to reflect 
with exact accuracy such division of revenue by State lines as to each 
transaction involving interstate revenue, the Secretary of Revenue may adopt 
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such regulations, based upon averages, as will approximate with reasonable 
accuracy the proportion of interstate revenue actually earned upon lines in 
this State. Provided, that where a railroad is being operated by a partnership 
which is treated as a corporation for income tax purposes and pays a net 
income tax to this State, or if located in another state would be so treated and 
so pay as if located in this State, each partner’s share of the net profits shall be 
considered as dividends paid by a corporation for purposes of this Part and 
shall be so treated for inclusion in gross income, deductibility, and separate 
allocation of dividend income. 

(n) All apportionable income of a telephone company shall be apportioned to 
this State by multiplying the income by a fraction, the numerator of which is 
gross operating revenue from local service in this State plus gross operating 
revenue from toll services performed wholly within this State plus the 
proportion of revenue from interstate toll services attributable to this State as 
shown by the records of the company plus the gross operating revenue in North 
Carolina from other service less the uncollectible revenue in this State, and the 
denominator of which is the total gross operating revenue from all business 
done by the company everywhere less total uncollectible revenue. Provided, 
that where a telephone company is required to keep its records in accordance 
with the standard classification of accounts prescribed by the Federal Com- 
munications Commission the amounts in such accounts shall be used in 
computing the apportionment fraction as provided in this subsection. 

(o) All apportionable income of a motor carrier of property shall be appor- 
tioned by multiplying the income by a fraction, the numerator of which is the 
number of vehicle miles in this State and the denominator of which is the total 
number of vehicle miles of the company everywhere. The words “vehicle miles” 
shall mean miles traveled by vehicles owned or operated by the company 
hauling property for a charge or traveling on a scheduled route. 

(p) All apportionable income of a motor carrier of passengers shall be 
apportioned by multiplying the income by a fraction, the numerator of which 
is the number of vehicle miles in this State and the denominator of which is the 
total number of vehicle miles of the company everywhere. The words “vehicle 
miles” shall mean miles traveled by vehicles owned or operated by the company 
carrying passengers for a fare or traveling on a scheduled route. 

(q) All apportionable income of a telegraph company shall be apportioned by 
multiplying the income by a fraction, the numerator of which is the property 
factor plus the payroll factor plus the sales factor and the denominator of 
which is three. ; 

The property factor shall be as defined in subsection (j) of this section, the 
payroll factor shall be as defined in subsection (k) of this section, and the sales 
factor shall be as defined in subsection (/) of this section. 

(r) All apportionable income of an excluded corporation and of all other 
public utilities shall be apportioned by multiplying the income by the sales 
factor as determined under subsection (/) of this section. 

(s) All apportionable income of an air or water transportation corporation 
shall be apportioned by a fraction, the numerator of which is the corporation’s 
revenue ton miles in this State and the denominator of which is the corpora- 
tion’s revenue ton miles everywhere. The term “revenue ton mile” means one 
ton of passengers, freight, mail, or other cargo carried one mile. In making this 
computation, a passenger is considered to weigh two hundred pounds. 

(t)(1) If any corporation believes that the method of allocation or apportion- 
ment as administered by the Secretary has operated or will so operate 
as to subject it to taxation on a greater portion of its income than is 
reasonably attributable to business or earnings within the State, it 
may file with the Tax Review Board a petition setting forth the facts 
upon which its belief is based and its argument with respect to the 
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application of the allocation formula. This petition shall be filed in 
such form and within such time as the Tax Review Board may 
prescribe. The Board shall grant a hearing on the petition. The time 
limitations set in G.S. 105-241.2 for the date of the hearing, notifica- 
tion to the taxpayer, and a decision following the hearing apply to a 
hearing held pursuant to this subsection. At least three members of 
the Tax Review Board shall attend any hearing pursuant to such 
petition. In such cases, the Tax Review Board’s membership shall be 
augmented by the addition of the Secretary, who shall sit as a member 
of the Board with full power to participate in its deliberations and 
decisions with respect to petitions filed under the provisions of this 
subsection. An informal record containing in substance the evidence, 
contentions and arguments presented at the hearing shall be made. 
All members of the augmented Tax Review Board shall consider such 
evidence, contentions and arguments and the decisions thereon shall 
be made by a majority vote of the augmented Board. 

(2) If the corporation employs in its books of account a detailed allocation 
of receipts and expenditures which reflects more clearly than the 
applicable allocation formula prescribed by this section the income 
attributable to the business within this State, application for permis- 
sion to base the return upon the taxpayer’s books of account shall be 
considered by the Tax Review Board. The Board may permit such 
separate accounting method in lieu of applying the applicable alloca- 
tion formula if the Board finds that method best reflects the income 
and earnings attributable to this State. 

(3) If the corporation shows that any other method of allocation than the 
applicable allocation formula prescribed by this section reflects more 
clearly the income attributable to the business within this State, 
application for permission to base the return upon such other method 
shall be considered by the Tax Review Board. The application shall be 
accompanied by a statement setting forth in detail, with full expla- 
nations, the method the corporation believes will more nearly reflect 
its income from business within this State. If the Board concludes that 
the allocation formula prescribed by this section allocates to this State 
a greater portion of the net income of the corporation than is 
reasonably attributable to business or earnings within this State, it 
shall determine the allocable net income by such other method as it 
finds best calculated to assign to this State for taxation the portion of 
the corporation’s net income reasonably attributable to its business or 
earnings within this State. 

(4) There shall be a presumption that the appropriate allocation formula 
reasonably attributes to this State the portion of the corporation’s 
income earned in this State, and the burden shall rest upon the 
corporation to show the contrary. The relief herein authorized shall be 
granted by the Board only in cases of clear, cogent and convincing 
proof that the petitioning corporation is entitled thereto. No corpora- 
tion shall use any alternative formula or method other than the 
applicable allocation formula provided by statute in making a report 
or return of its income to this State except upon order in writing of the 
Board, and any return in which any alternative formula or other 
method, other than the applicable allocation formula prescribed by 
statute, is used without permission of the Board shall not be a lawful 
return. 

When the Board determines, pursuant to the provisions of this 
subsection, that an alternative formula or other method more accu- 
rately reflects the income allocable to North Carolina and renders its 
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decision with regard thereto, the corporation shall allocate its net 
income for future years in accordance with such determination and 
decision of the Board so long as the conditions constituting the basis 
upon which the decision was made remain unchanged or until such 
time as the business method of operation of the corporation changes. 
Provided, however, that the Secretary may, with respect to any 
subsequent year, require the corporation to furnish information 
relating to its property, operations, and activities. 

(5) A corporation which proposes to do business in this State may file a 
petition with the Board setting forth the facts upon which it contends 
that the applicable allocation formula will allocate a greater portion of 
the corporation’s future income to North Carolina than will be 
reasonably attributable to its proposed business or contemplated 
earnings within the State. Upon a proper showing in accordance with 
the procedure described above for determinations by the Board, the 
Board may authorize such corporation to allocate income from its 
future business to North Carolina on the basis prescribed by the 
Board under the provisions of this section for such future years if the 
conditions constituting the basis upon which the Board’s decision is 
made remain unchanged and the business operations of the corpora- 
tion continue to conform to the statement of proposed methods of 
business operation presented by the corporation to the Board. 

(6) When the Secretary asserts liability under the formula adjustment 
decision of the Tax Review Board, an aggrieved corporation may pay 
the tax and bring a civil action for recovery under the provisions of 
Article 9. (1939, c. 158, s. 311; 1941, c. 50, s. 5; 1943, c. 400, s. 4; 1945, 
c, 152, 8. 3; 1953, ¢. 180258. 4; 1955, 13505 's" 18 195 co. 13 40eer 4. 
1959, ¢. 1259, s. 4; 1963,'c. 1169;'s. 2; c. 1186; 1967, cy L110; 67351973; 
c. 476, s. 193; c. 1287, s. 4; 1981 (Reg. Sess., 1982), c. 1212; 1987, c. 
804, s. 2; 1987 (Reg. Sess., 1988), c. 994, s. 1; 1993, c. 532, s. 12; 1995, 
c. 350, s. 3; 1996, 2nd Ex. Sess., c. 14, s. 5; 1998-98, s. 69; 1999-369, s. 
5.4; 2000-126, s. 5; 2001-327, s. 1(c); 2002-126, s. 30G.1(a); 2003-349, 
ss. 1.2, 1.3; 2003-416, ss. 5(a)-5(h); 2004-170, s. 15.) 


Effect of Amendments. — gust 2, 2004, substituted “Energy Regulatory” 
Session Laws 2004-170, s. 15, effective Au- for “Power” in subdivision (a)(6). 


§ 105-130.45. (Effective for cigarettes exported before 
January 1, 2005 and repealed effective Janu- 
ary 1, 2018) Credit for manufacturing ciga- 
rettes for exportation. 


(a) Definitions. — The following definitions apply in this section: 
(1) Base year exportation volume. — The number of cigarettes manufac- 
tured and exported by a corporation during the calendar year 1998. 
(2) Exportation. — The shipment of cigarettes manufactured in the 
United States to any of the following sufficient to relieve the cigarettes 
in the shipment of the federal excise tax on cigarettes: 
a. A foreign country. 
b. A possession of the United States. 
c. A commonwealth of the United States that is not a state. 

(b) Credit. — A corporation engaged in the business of manufacturing 
cigarettes for exportation to a foreign country is allowed a credit against the 
taxes levied by this Part. The amount of credit allowed under this section is 
determined by comparing the exportation volume of the corporation in the year 
for which the credit is claimed with the corporation’s base year exportation 
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§ 105-130.45 has a delayed repeal date. See notes. 


volume, rounded to the nearest whole percentage. The amount of credit 


allowed is as follows: 


Current Year’s Exportation 
Volume Compared to its 
Base Year’s Exportation Volume 
120% or more 
119% — 100% 


99% — 80% 
719% — 60% 
59% — 50% 


Less than 50% 


Amount of Credit 
per Thousand 
Cigarettes Exported 


(c) Cap. — The credit allowed under this section may not exceed the lesser 
of six million dollars ($6,000,000) or fifty percent (50%) of the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all other 
credits allowable, except tax payments made by or on behalf of the taxpayer. 
This limitation applies to the cumulative amount of the credit allowed in any 
tax year, including carryforwards claimed by the taxpayer under this section 
for previous tax years. Any unused portion of a credit allowed in this section 
may be carried forward for the next succeeding five years. 

(d) Documentation of Credit. — A corporation that claims the credit under 


this section must include the following with its tax return: 
(1) A statement of the base year exportation volume. 
(2) A statement of the exportation volume on which the credit is based. 
(3) Alist of the corporation’s export volumes shown on its monthly reports 
to the Bureau of Alcohol, Tobacco, and Firearms of the United States 
Treasury for the months in the tax year for which the credit is 
claimed. (1999-333, s. 4; 2003-435, 2nd Ex. Sess., ss. 5.1, 5.3.) 


Section Set Out Twice. — The section 
above is effective for cigarettes exported before 
January 1, 2005. For the section as in effect for 
cigarettes exported on or after January 1, 2005, 
see the following section, also numbered G.S. 
105-130.45. 

Editor’s Note. — 

Session Laws 1999-333, s. 10, made this 
section effective for taxable years beginning on 


or after January 1, 1999. Section 10, as 
amended by Session Laws 2003-4385, 2nd Ex. 
Sess., s. 5.1, also provides that this section is 
repealed effective for cigarettes exported on or 
after January 1, 2018. 

Effect of Amendments. — Session Laws 
2003-435, 2nd Ex. Sess., s. 5.3 effective for 
taxable years beginning on or after January 1, 
2004, rewrote subdivision (a)(2). 


§ 105-130.45. (Effective for cigarettes exported on or after 
January 1, 2005 and repealed effective Janu- 
ary 1, 2018) Credit for manufacturing ciga- 
rettes for exportation. 


(a) Definitions. — The following definitions apply in this section: 

(1) Base year exportation volume. — The number of cigarettes manufac- 
tured and exported by a corporation during the calendar year 2003. 

(2) Exportation. — The shipment of cigarettes manufactured in the 
United States to any of the following sufficient to relieve the cigarettes 
in the shipment of the federal excise tax on cigarettes: 
a. A foreign country. 
b. A possession of the United States. 
c. A commonwealth of the United States that is not a state. 
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(3) Successor in business. — A corporation that through amalgamation, 
merger, acquisition, consolidation, or other legal succession becomes 
invested with the rights and assumes the burdens of the predecessor 
corporation and continues the cigarette exportation business. 

(b) Credit. — A corporation engaged in the business of manufacturing 
cigarettes for exportation to a foreign country and that waterborne exports 
cigarettes and other tobacco products through the North Carolina State Ports 
during the taxable year is allowed a credit against the taxes levied by this Part. 
The amount of credit allowed under this section is determined by comparing 
the exportation volume of the corporation in the year for which the credit is 
claimed with the corporation’s base year exportation volume, rounded to the 
nearest whole percentage. In the case of a successor in business, the amount of 
credit allowed under this section is determined by comparing the exportation 
volume of the corporation in the year for which the credit is claimed with all of 
the corporation’s predecessor corporations’ combined base year exportation 
volume, rounded to the nearest whole percentage. The amount of credit 
allowed may not exceed six million dollars ($6,000,000) and is computed as 
follows: 


Current Year’s Exportation Amount of Credit 
Volume Compared to its per Thousand 
Base Year’s Exportation Volume Cigarettes Exported 
120% or more 40¢ 
119% — 100% 35¢ 
99% — 80% 30¢ 
79% — 60% 25¢ 
59% — 50% 20¢ 
Less than 50% None 


(c) Cap. — The credit allowed under this section may not exceed the lesser 
of six million dollars ($6,000,000) or fifty percent (50%) of the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all other 
credits allowable, except tax payments made by or on behalf of the taxpayer. 
This limitation applies to the cumulative amount of the credit allowed in any 
tax year, including carryforwards claimed by the taxpayer under this section 
for previous tax years. Any unused portion of a credit allowed in this section 
may be carried forward for the next succeeding ten years. 

(d) Documentation of Credit. — A corporation that claims the credit under 
this section must include the following with its tax return: 

(1) A statement of the base year exportation volume. 

(2) A statement of the exportation volume on which the credit is based. 

(3) Alist of the corporation’s export volumes shown on its monthly reports 
to the Alcohol and Tobacco Tax and Trade Bureau of the United States 
Treasury for the months in the tax year for which the credit is 
claimed. 

(e) No Double Credit. — A taxpayer may not claim this credit and the credit 
allowed under G.S. 105-130.46 for the same activity. (1999-333, s. 4; 2003-435, 
2nd Ex. Sess., ss. 5.1, 5.2, 5.3.) 


Section Set Out Twice. — The section 2005, see the preceding section, also numbered 
above is effective for cigarettes exported on or GS. 105-130.45. 
after January 1, 2005. For the section as in Editor’s Note. — Session Laws 1999-333, s. 
effect for cigarettes exported before J anuary 1, 10, made this section effective for taxable years 
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beginning on or after January 1, 1999. Section 
10, as amended by Session Laws 2003-435, 2nd 
Ex. Sess., s. 5.1, also provides that this section 
is repealed effective for cigarettes exported on 
or after January 1, 2018. 

Effect of Amendments. — Session Laws 


TAXATION 


§105-130.46 


2003-435, 2nd Ex. Sess., s. 5.2, effective for 
cigarettes exported on or after January 1, 2005, 
rewrote the section. 

Session Laws 2003-435, 2nd Ex. Sess., s. 5.3, 
effective for taxable years beginning on or after 
January 1, 2004, rewrote subdivision (a)(2). 


§ 105-130.46. (This section has a delayed effective date 
and an expiration date — see notes) Credit for 
manufacturing cigarettes for exportation 


while increasing employment and utilizing 
State Ports. 


(a) Purpose. — The credit authorized by this section is intended to enhance 
the economy of this State by encouraging qualifying cigarette manufacturers 
to increase employment in this State with the purpose of expanding this State’s 
economy, the use of the North Carolina State Ports, and the use of other State 
goods and services, including tobacco. 

(b) Definitions. — The following definitions apply in this section: 

(1) Employment level. — The total number of full-time jobs and part-time 
jobs converted into full-time equivalences. A job is included in the 
employment level for a year only if that job is located within the State 
for more than six months of the year. A job is located in this State if 
more than fifty percent (50%) of the employee’s duties are performed 
in this State. 

(2) Exportation. — The shipment of cigarettes manufactured in the 
United States to a foreign country sufficient to relieve the cigarettes in 
the shipment of the federal excise tax on cigarettes. 

(3) Full-time job. — A position that requires at least 1,600 hours of work 
per year and is intended to be held by one employee during the entire 
year. 

(4) Successor in business. — A corporation that through amalgamation, 
merger, acquisition, consolidation, or other legal succession becomes 
invested with the rights and assumes the burdens of the predecessor 
corporation and continues the cigarette exportation business. 

(c) Employment Level. — In order to be eligible for a full credit allowed 
under this section, the corporation must maintain an employment level in this 
State for the taxable year that exceeds the corporation’s employment level in 
this State at the end of the 2004 calendar year by at least 800 full-time jobs. In 
the case of a successor in business, the corporation must maintain an 
employment level in this State for the taxable year that exceeds all its 
predecessor corporations’ combined employment levels in this State at the end 
of the 2004 calendar year by at least 800 full-time jobs. 

(d) Credit. — A corporation that satisfies the employment level requirement 
under subsection (c) of this section, is engaged in the business of manufactur- 
ing cigarettes for exportation, and exports cigarettes and other tobacco 
products through the North Carolina State Ports during the taxable year is 
allowed a credit as provided in this section. The amount of credit allowed under 
this section is equal to forty cents (406) per one thousand cigarettes exported. 
The amount of credit earned during the taxable year may not exceed ten 
million dollars ($10,000,000). 

(e) Reduction of Credit. — A corporation that has previously satisfied the 
qualification requirements of this section but that fails to satisfy the employ- 
ment level requirement in a succeeding year may still claim a partial credit for 
the year in which the employment level requirement is not satisfied. The 
partial credit allowed is equal to the credit that would otherwise be allowed 
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under subsection (d) of this section multiplied by a fraction. The numerator of 
the fraction is the number of full-time jobs by which the corporation’s 
employment level in this State for the taxable year exceeds the corporation’s 
employment level in this State at the end of the 2004 calendar year. The 
denominator of the fraction is 800. In the case of a successor in business, the 
numerator of the fraction is the number of full-time jobs by which the 
corporation’s employment level in this State for the taxable year exceeds all its 
predecessor corporations’ combined employment levels in this State at the end 
of the 2004 calendar year. 

(f) Allocation. — The credit allowed by this section may be taken against the 
income taxes levied under this Part or the franchise taxes levied under Article 
3 of this Chapter. When the taxpayer claims a credit under this section, the 
taxpayer must elect the percentage of the credit to be applied against the taxes 
levied under this Part with any remaining percentage to be applied against the 
taxes levied under Article 3 of this Chapter. This election is binding for the year 
in which it is made and for any carryforwards. A taxpayer may elect a different 
allocation for each year in which the taxpayer qualifies for a credit. 

(g) Ceiling. — The total amount of credit that may be taken in a taxable year 
under this section may not exceed the lesser of the amount of credit which may 
be earned for that year under subsection (d) of this section or fifty percent 
(50%) of the amount of tax against which the credit is taken for the taxable 
year reduced by the sum of all other credits allowable, except tax payments 
made by or on behalf of the taxpayer. This limitation applies to the cumulative 
amount of the credit allowed in any tax year, including carryforwards claimed 
by the taxpayer under this section or G.S. 105-130.45 for previous tax years. 

(h) Carryforward. — Any unused portion of a credit allowed in this section 
may be carried forward for the next succeeding 10 years. All carryforwards of 
a credit must be taken against the tax against which the credit was originally 
claimed. A successor in business may take the carryforwards of a predecessor 
corporation as if they were carryforwards of a credit allowed to the successor 
in business. 

(i) Documentation of Credit. — A corporation that claims the credit under 
this section must include the following with its tax return: 

(1) A statement of the exportation volume on which the credit is based. 

(2) A list of the corporation’s export volumes shown on its monthly reports 
to the Alcohol and Tobacco Tax and Trade Bureau of the United States 
Treasury for the months in the tax year for which the credit is 
claimed. 

(3) Any other information required by the Department of Revenue. 

(j) No Double Credit. — A taxpayer may not claim this credit and the credit 
allowed under G.S. 105-130.45 for the same activity. 

(k) Reports. — Any corporation that takes a credit under this section must 
submit an annual report by May 1 of each year to the Senate Finance 
Committee, the House of Representatives Finance Committee, the Senate 
Appropriations Committee, the House of Representatives Appropriations Com- 
mittee, and the Fiscal Research Division of the General Assembly. The report 
must state the amount of credit earned by the corporation during the previous 
year, the amount of credit including carryforwards claimed by the corporation 
during the previous year, and the percentage of domestic leaf content in 
cigarettes produced by the corporation during the previous year. The first 
reports required under this section are due by May 1, 2006. (2003-435, 2nd Ex. 
mess... 6, 192004170. 5: 16(a),) 


Editor’s Note. — Session Laws 2003-435, occurring on or after January 1, 2018. 
2nd Ex. Sess., s. 6.2, provides that this section Effect of Amendments. — Session Laws 
is effective for taxable years beginning on or 2004-170, s. 16.(a), effective for taxable years 
after January 1, 2006, and expires for exports beginning on or after January 1, 2006, and 
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expires for exports occurring on or after Janu- employee’s duties are performed in this State.”; 
ary 1, 2018, added the second and last sen- substituted “(c)” for “(b)” in subsection (d); in 
tences in subdivision (b)(1); in subsection (c), subsection (e), substituted “(d)” for “(c),” and 
inserted “for the taxable year” preceding “that inserted “for the taxable year” preceding “ex- 
exceeds” two times, and deleted the former last ceeds” two times; and substituted “(d)” for “(c)” 
sentence which read: “A job is located in this jin subsection (g). 

State if more than fifty percent (50%) of the 


Part 2. Individual Income Tax. 


§ 105-133. Short title. 
CASE NOTES 
I. General Consideration. 


I. GENERAL CONSIDERATION. 


Cited in State v. Sinnott, — N.C. App. —, 593 
S.E.2d 4389, 2004 N.C. App. LEXIS 370 (2004). 


§ 105-151.12. Credit for certain real property donations. 


(a) A person who makes a qualified donation of an interest in real property 
located in North Carolina during the taxable year that is useful for (i) public 
beach access or use, (i1) public access to public waters or trails, (iii) fish and 
wildlife conservation, or (iv) other similar land conservation purposes is 
allowed a credit against the tax imposed by this Part equal to twenty-five 
percent (25%) of the fair market value of the donated property interest. To be 
eligible for this credit, the interest in property must be donated in perpetuity 
to and accepted by the State, a local government, or a body that is both 
organized to receive and administer lands for conservation purposes and 
qualified to receive charitable contributions under the Code. Lands required to 
be dedicated pursuant to local governmental regulation or ordinance and 
dedications made to increase building density levels permitted under a 
regulation or ordinance are not eligible for this credit. The credit allowed under 
this section may not exceed two hundred fifty thousand dollars ($250,000). To 
support the credit allowed by this section, the taxpayer must file with the 
income tax return for the taxable year in which the credit is claimed a 
certification by the Department of Environment and Natural Resources that 
the property donated is suitable for one or more of the valid public benefits set 
forth in this subsection. 

(b) The credit allowed by this section may not exceed the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all credits 
allowed, except payments of tax made by or on behalf of the taxpayer. 

Any unused portion of this credit may be carried forward for the next 
succeeding five years. 

(c) Repealed by Session Laws 1998-212, s. 29A.13(b). 

(d) In the case of property owned by a married couple, if both spouses are 
required to file North Carolina income tax returns, the credit allowed by this 
section may be claimed only if the spouses file a joint return. If only one spouse 
is required to file a North Carolina income tax return, that spouse may claim 
the credit allowed by this section on a separate return. 

(e) In the case of marshland for which a claim has been filed pursuant to 
G.S. 113-205, the offer of donation must be made before December 31, 2003 to 
qualify for the credit allowed by this section. 
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(f) (Expires for taxable years ending on or after January 1, 2006) 
Notwithstanding G.S. 105-269.15, the maximum dollar limit that applies in 
determining the amount of the credit applicable to a partnership that qualifies 
for the credit applies separately to each partner. (1983, c. 793, s. 3; 1985, c. 278, 
s. 2; 1989, c. 716, s. 2; c. 727, s. 218(43); c. 728, s. 1.17; 1989 (Reg. Sess., 1990), 
c. 869, s. 3; 1991, c. 45, s. 10; c. 453, ss. 2, 4; 1991 (Reg. Sess., 1992), c. 930, s. 
21; 1993 (Reg. Sess., 1994), c. 717, s. 4; 1997-226, s. 2; 1997-443, s. 11A.119(a); 
1998-98, s. 69; 1998-179, s. 2; 1998-212, s. 29A.13(b), (d); 2001-335, s. 2: 
2002-72, s. 15(b); 2004-134, s. 1.) 


Editor’s Note. — of the 2001 act, which added subsection (f), 
Session Laws 2001-335, s. 3, as amended by _ expires for taxable years beginning on or after 
Session Laws 2004-134, s. 1, provides that s.2 January 1, 2006. 


§ 105-152. Income tax returns. 


CASE NOTES 


Cited in State v. Sinnott, — N.C. App. —, 593 
S.E.2d 439, 2004 N.C. App. LEXIS 370 (2004). 


Part 3. Income Tax — Estates, Trusts, and Beneficiaries. 


§ 105-160.3. Tax credits. 


(a) Except as otherwise provided in this section, the credits allowed to an 
individual against the tax imposed by Part 2 of this Article shall be allowed to 
the same extent to an estate or a trust against the tax imposed by this Part. 
Any credit computed as a percentage of income received shall be apportioned 
between the estate or trust and the beneficiaries based on the distributions 
made during the taxable year. No credit may exceed the amount of the tax 
imposed by this Part for the taxable year reduced by the sum of all credits 
allowable, except for payments of tax made by or on behalf of the estate or 
trust. 

(b) The following credits are not allowed to an estate or trust: 

(1) G.S. 105-151. Tax credits for income taxes paid to other states by 
individuals. 

(2) G.S. 105-151.11. Credit for child care and certain employment-related 
expenses. 

(3) G.S. 105-151.18. Credit for the disabled. 

(4) G.S. 105-151.24. Credit for children. 

(5) G.S. 105-151.26. Credit for charitable contributions by nonitemizers. 

(6) Repealed by Session Laws 2004-170, s. 17, effective August 2, 2004. 

(7) (See editor’s note for repeal date) G.S. 105-151.28. Credit for 
long-term care insurance. (1989, c. 728, s. 1.38; 1998-1, s. 5(b); 
1998-98, ss. 10, 105; 1998-212, s. 29A.6(b); 2004-170, s. 17.) 


Effect of Amendments. — Session Laws 
2004-170, s. 17, effective August 2, 2004, re- 
pealed subdivision (b)(6). 
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Part 5. Tax Credits for Qualified Business Investments. 


(Repealed effective for investments made on or after 
January 1, 2008) 


§ 105-163.012. (Repealed effective for investments made 
on or after January 1, 2008. See Editor’s note) 
Limit; carry-over; ceiling; reduction in basis. 


(a) The credit allowed a taxpayer under G.S. 105-163.011 may not exceed 
the amount of income tax imposed by Part 2 of this Article for the taxable year 
reduced by the sum of all other credits allowable except tax payments made by 
or on behalf of the taxpayer. The amount of unused credit allowed under G:S. 
105-163.011 may be carried forward for the next five succeeding years. The 
fifty thousand dollar ($50,000) limitation on the amount of credit allowed a 
taxpayer under G.S. 105-163.011 does not apply to unused amounts carried 
forward under this subsection. 

(b) The total amount of all tax credits allowed to taxpayers under G.S. 
105-163.011 for investments made in a calendar year may not exceed seven 
million dollars ($7,000,000). The Secretary of Revenue shall calculate the total 
amount of tax credits claimed from the applications filed pursuant to G.S. 
105-163.011(c). If the total amount of tax credits claimed for investments made 
in a calendar year exceeds this maximum amount, the Secretary shall allow a 
portion of the credits claimed by allocating the maximum amount in tax credits 
in proportion to the size of the credit claimed by each taxpayer. 

(c) If a credit claimed under G.S. 105-163.011 is reduced as provided in this 
section, the Secretary shall notify the taxpayer of the amount of the reduction 
of the credit on or before December 31 of the year following the calendar year 
in which the investment was made. The Secretary’s allocations based on 
applications filed pursuant to G.S. 105-163.011(c) are final and shall not be 
adjusted to account for credits applied for but not claimed. 

(d) The taxpayer’s basis in the equity securities or subordinated debt 
acquired as a result of an investment in a qualified business shall be reduced 
for the purposes of this Article by the amount of allowable credit. “Allowable 
credit” means the amount of credit allowed under G.S. 105-163.011 reduced as 
provided in subsection (c) of this section. (1987, c. 852, s. 1; 1987 (Reg. Sess., 
1988), c. 882, ss. 4, 4.1; 1989 (Reg. Sess., 1990), c. 848, s. 4; 1991, c. 637, s. 3; 
1993, c. 443, s. 3; 1993 (Reg. Sess., 1994), c. 745, s. 8; 1996, 2nd Ex. Sess., c. 14, 
ss. 6, 7; 1998-98, s. 71; 1998-212, s. 29A.15(a); 2003-414, s. 4; 2004-124, s. 
D2 .) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-124, s. 32C.1, effective for 
investments made on or after January 1, 2004, 


in subsection (b), substituted “seven million 
dollars ($7,000,000)” for “six million dollars 
($6,000,000)” in the first sentence, and substi- 
tuted “this maximum amount” for “six million 
dollars ($6,000,000) and “the maximum 
amount” for “a total of six million dollars 
($6,000,000)” in the last sentence. 
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§ 105-163.015. Sunset. 


This Part is repealed effective for investments made on or after January 1, 
2008. (2002-99, s. 5; 2003-414, s. 1; 2004-124, s. 32C.2.) 


Editor’s Note. — Effect of Amendments. — 

Session Laws 2004-124, s. 1.2, provides: Session Laws 2004-124, s. 32C.2, effective for 
“This act shall be known as ‘The Current Op- investments made on or after January 1, 2004, 
erations and Capital Improvements Appropria- substituted “January 1, 2008” for “J anuary 1, 
tions Act of 2004’.” 2007.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


ARTICLE 5. 
Sales and Use Tax. 


Part 1. Title, Purpose and Definitions. 


§ 105-164.3. Definitions. 


The following definitions apply in this Article: 

(1) Business. — Includes any activity engaged in by any person or caused 
to be engaged in by him with the object of gain, profit, benefit or 
advantage, either direct or indirect. The term “business” shall not be 
construed in this Article to include occasional and isolated sales or 
transactions by a person who does not hold himself out as engaged in 
business. 

(2) Candy. — A preparation of sugar, honey, or other natural or artificial 
sweeteners in combination with chocolate, fruits, nuts, or other 
ingredients or flavorings in the form of bars, drops, or pieces that do 
not require refrigeration. The term does not include any preparation 
that contains flour. 

(3) Clothing. — All human wearing apparel suitable for general use 
including coats, jackets, hats, hosiery, scarves, and shoes. 

(4) Clothing accessories or equipment. — Incidental items worn on the 
person or in conjunction with clothing including jewelry, cosmetics, 
eyewear, wallets, and watches. 

(4a) Computer. — An electronic device that accepts information in digital 
or similar form and manipulates it for a result based on a sequence of 
instructions. 

(4b) Computer software. — A set of coded instructions designed to cause 
a computer or automatic data processing equipment to perform a task. 

(5) Consumer. — Means and includes every person storing, using or 
otherwise consuming in this State tangible personal property pur- 
chased or received from a retailer either within or without this State. 

(5a), (5b) Reserved for future codification purposes. 

(5c) Custom computer software. — Computer software that is not 
prewritten computer software. The term includes a user manual or 
other documentation that accompanies the sale of the software. 

(Sd) Delivered electronically. — Delivered to the purchaser by means 
other than tangible storage media. 

(6) Delivery charges. — Charges imposed by the retailer for preparation 
and delivery of personal property or services to a location designated 
by the consumer. 
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(7) Dietary supplement. — A product that is intended to supplement the 
diet of humans and is required to be labeled as a dietary supplement 
emcee aia law, identifiable by the “Supplement Facts” box found on 
the label. 

(7a) Direct mail. — Printed material delivered or distributed by the 
United States Postal Service or other delivery service to a mass 
audience or to addresses on a mailing list provided by the purchaser 
or at the direction of the purchaser when the cost of the items is not 
billed directly to the recipients. The term includes tangible personal 
property supplied directly or indirectly by the purchaser to the direct 
mail seller for inclusion in the package containing the printed 
material. The term does not include multiple items of printed mate- 
rial delivered to a single address. 

(8) Direct-to-home satellite service. — Programming transmitted or 
broadcast by satellite directly to the subscribers’ premises without the 
use of ground equipment or distribution equipment, except equipment 
at the subscribers’ premises or the uplink process to the satellite. 

(8a) Drug. — A compound, substance, or preparation or a component of 
one of these that meets any of the following descriptions and is not 
food, a dietary supplement, or an alcoholic beverage: 

a. Is recognized in the United States Pharmacopoeia, Homeopathic 
Pharmacopoeia of the United States, or National Formulary. 

b. Is intended for use in the diagnosis, cure, mitigation, treatment, or 
prevention of disease. 

c. Is intended to affect the structure or function of the body. 

(8b) Durable medical equipment. — Equipment that meets all of the 
conditions of this subdivision. The term includes repair and replace- 
ment parts for the equipment. The term does not include mobility 
enhancing equipment. 

a. Can withstand repeated use. 

b. Primarily and customarily used to serve a medical purpose. 

c. Generally not useful to a person in the absence of an illness or 
injury. 

d. Not worn in or on the body. 

(8c) Durable medical supplies. — Supplies related to use with durable 
medical equipment that are eligible to be covered under the Medicare 
or Medicaid program. 

(8d) Electronic. — Relating to technology having electrical, digital, mag- 
netic, wireless, optical, electromagnetic, or similar capabilities. 

(9) Engaged in business. — Maintaining, occupying or using permanently 
or temporarily, directly or indirectly, or through a subsidiary or agent, 
by whatever name called, any office, place of distribution, sales or 
sample room or place, warehouse or storage place, or other place of 
business, for the selling or delivering of tangible personal property for 
storage, use or consumption in this State, or permanently or tempo- 
rarily, directly or through a subsidiary, having any representative, 
agent, salesman, canvasser or solicitor operating in this State in such 
selling or delivering, and the fact that any corporate retailer, agent or 
subsidiary engaged in business in this State may not be legally 
domesticated or qualified to do business in this State is immaterial. It 
also means maintaining in this State, either permanently or tempo- 
rarily, directly or through a subsidiary, tangible personal property for 
the purpose of lease or rental. It also means making a mail order sale, 
as defined in this section, if one of the conditions listed in G.S. 
105-164.8(b) is met. It also means the direct shipment of wine to a 
purchaser in this State by a wine shipper permittee under G.S. 
18B-1001.1. 
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(10) Food. — Substances that are sold for ingestion or chewing by humans 
and are consumed for their taste or nutritional value. The substances 
may be in liquid, concentrated, solid, frozen, dried, or dehydrated 
form. The term does not include tobacco products, as defined in G.S. 
105-113.4. 

(11) Food sold through a vending machine. — Food dispensed from a 
machine or another mechanical device that accepts payment. 

(12) Gross sales. — The sum total of all retail sales of tangible personal 
property as defined herein, whether for cash or credit without allow- 
ance for cash discount and without any deduction on account of the 
cost of the property sold, the cost of materials used, labor or service 
costs, interest paid or any other expenses whatsoever and without any 
deductions of any kind or character except as provided in this Article. 

(13) Hub. — Either of the following: 

a. An interstate air courier’s hub is the interstate air courier’s 
principal airport within the State for sorting and distributing 
letters and packages and from which the interstate air courier 
has, or expects to have upon completion of construction, no less 
than 150 departures a month under normal operating conditions. 

b. An interstate passenger air carrier’s hub is the airport in this State 
that meets both of the following conditions: 

1. The air carrier has allocated to the airport under G.S. 105-338 
more than sixty percent (60%) of its aircraft value appor- 
tioned to this State. 

2. The majority of the air carrier’s passengers boarding at the 
airport are connecting from other airports rather than orig- 
inating at that airport. 

(14) In this (the) State. — Within the exterior limits of the State of North 
Carolina and includes all territory within such limits owned by or 
ceded to the United States of America. 


(14c) Interstate air business. — An interstate air courier, an interstate 
freight air carrier, or an interstate passenger air carrier. 
(15) Interstate air courier. — A person whose primary business is the 


furnishing of air delivery of individually addressed letters and pack- 

ages for compensation, in interstate commerce, except by the United 

States Postal Service. 

(15b) Interstate freight air carrier. — A person whose primary business is 
scheduled freight air transportation, as defined in the North Ameri- 
can Industry Classification System adopted by the United States 
Office of Management and Budget, in interstate commerce. 

(16) Interstate passenger air carrier. — A person whose primary business 
is scheduled passenger air transportation, as defined in the North 
American Industry Classification System adopted by the United 
States Office of Management and Budget, in interstate commerce. 

(17) Lease or rental. — A transfer of possession or control of tangible 
personal property for a fixed or indeterminate term for consideration. 
The term does not include any of the following: 

a. A transfer of possession or control of property under a security 
agreement or deferred payment plan that requires the transfer of 
title upon completion of the required payments. 

b. A transfer of possession or control of property under an agreement 
that requires the transfer of title upon completion of required 
payments and payment of an option price that does not exceed the 
greater of one hundred dollars ($100.00) or one percent (1%) of 
the total required payments. 

c. The providing of tangible personal property along with an operator 
for a fixed or indeterminate period of time if the operator is 
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necessary for the equipment to perform as designed. For the 
purpose of this sub-subdivision, an operator must do more than 
maintain, inspect, or set up the tangible personal property. 

(17a) Load and leave. — Delivery to the purchaser by use of a tangible 
storage media where the tangible storage media is not physically 
transferred to the purchaser. 

(18) Mail order sale. — A sale of tangible personal property, ordered by 
mail, telephone, computer link, or other similar method, to a pur- 
chaser who is in this State at the time the order is remitted, from a 
retailer who receives the order in another state and transports the 
property or causes it to be transported to a person in this State. It is 
presumed that a resident of this State who remits an order was in this 
State at the time the order was remitted. 

(19) Major recycling facility. — Defined in G.S. 105-129.25. 

(20) Manufactured home. — A structure that is designed to be used as a 
dwelling and is manufactured in accordance with the specifications 
for manufactured homes issued by the United States Department of 
Housing and Urban Development. 

a., b. Repealed by Session Laws 2003-400, s. 13, effective January 1, 

2004, and applicable to sales of modular homes on and afer that date. 

(21) Mobile telecommunications service. — A radio communication ser- 
vice carried on between mobile stations or receivers and land stations 
and by mobile stations communicating among themselves and in- 
cludes all of the following: 

a. Both one-way and two-way radio communication services. 

b. A mobile service that provides a regularly interacting group of 
base, mobile, portable, and associated control and relay stations 
for private one-way or two-way land mobile radio communica- 
tions by eligible users over designated areas of operation. 

c. Any service for which a federal license is required in a personal 
communications service. 

(21a) Mobility enhancing equipment. — Equipment that meets all of the 
conditions of this subdivision. The term includes repair and replace- 
ment parts for the equipment. The term does not include durable 
medical equipment. 

a. Primarily and customarily used to provide or increase the ability of 
an individual to move from one place to another. 

b. Appropriate for use either in a home or motor vehicle. 

c. Not generally used by a person with normal mobility. 

d. Not normally provided on a motor vehicle by a motor vehicle 
manufacturer. 

(21b) Modular home. — A factory-built structure that is designed to be 
used as a dwelling, is manufactured in accordance with the specifica- 
tions for modular homes under the North Carolina State Residential 
Building Code, and bears a seal or label issued by the Department of 
Insurance pursuant to G.S. 143-139.1. 

(21c) Modular homebuilder. — A person who furnishes for consideration a 
modular home to a purchaser that will occupy the modular home. The 
purchaser can be a person that will lease or rent the unit as real 
property. 

(22) Moped. — A vehicle that has two or three wheels, no external shifting 
device, and a motor that does not exceed 50 cubic centimeters piston 
displacement and cannot propel the vehicle at a speed greater than 30 
miles per hour on a level surface. 

(23) Motor vehicle. — A vehicle that is designed primarily for use upon the 
highways and is either self-propelled or propelled by a self-propelled 
vehicle, but does not include: 
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a. A moped. 

b. Special mobile equipment. 

c. Atow dolly that is exempt from motor vehicle title and registration 
requirements under G.S. 20-51(10) or (11). 

d. A farm tractor or other implement of husbandry. 

e. A manufactured home, a mobile office, or a mobile classroom. 

f. Road construction or road maintenance machinery or equipment. 

(24) Net taxable sales. — Means and includes the gross retail sales of the 
business of the retailer taxed under this Article after deducting 
exempt sales and nontaxable sales. 

(25) Nonresident retail or wholesale merchant. — A person who does not 
have a place of business in this State, is engaged in the business of 
acquiring, by purchase, consignment, or otherwise, tangible personal 
property and selling the property outside the State, and is registered 
for sales and use tax purposes in a taxing jurisdiction outside the 
State. 

(25a) Over-the-counter drug. — A drug that can be dispensed under 
federal law without a prescription and is required by 21 C.FR. 
§ 210.66 to have a label containing a “Drug Facts” panel and a 
statement of its active ingredients. 

(26) Person. — The same meaning as in G.S. 105-228.90. 

(26a) Place of primary use. — The street address representative of where 
the use of a customer’s telecommunications service primarily occurs. 
The street address must be the customer’s residential street address 
or primary business street address. For mobile telecommunications 
service, the street address must be within the licensed service area of 
the service provider. If the customer who contracted with the telecom- 
munications provider for the telecommunications service is not the 
end user of the service, the end user is considered the customer for the 
purpose of determining the place of primary use. 

(27) Prepaid telephone calling service. — A right that meets all of the 
following requirements: 

a. Authorizes the exclusive purchase of telecommunications service. 

b. Must be paid for in advance. 

c. Enables the origination of calls by means of an access number, 
authorization code, or another similar means, regardless of 
whether the access number or authorization code is manually or 
electronically dialed. 

d. Is sold in units or dollars whose number or dollar value declines 
with use and is known on a continuous basis. 

(28) Prepared food. — Food that meets at least one of the conditions of this 
subdivision. Prepared food does not include food the retailer sliced, 
repackaged, or pasteurized but did not heat, mix, or sell with eating 
utensils. 

a. It is sold in a heated state or it is heated by the retailer. 

b. It consists of two or more foods mixed or combined by the retailer 
for sale as a single item. This sub-subdivision does not include 
foods containing raw eggs, fish, meat, or poultry that require 
cooking by the consumer as recommended by the Food and Drug 
Administration to prevent food borne illnesses. 

c. It is sold with eating utensils provided by the retailer, such as 
plates, knives, forks, spoons, glasses, cups, napkins, and straws. 

(29) Prescription. — An order, formula, or recipe issued orally, in writing, 
electronically, or by another means of transmission by a physician, 
dentist, veterinarian, or another person licensed to prescribe drugs. 

(29a) Prewritten computer software. — Computer software, including 
prewritten upgrades, that is not designed and developed by the author 
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or another creator to the specifications of a specific purchaser. The 
term includes software designed and developed by the author or 
another creator to the specifications of a specific purchaser when it is 
sold to a person other than the specific purchaser. 
(30) Production company. — A person engaged in the business of making 
original motion picture, television, or radio images for theatrical, 
commercial, advertising, or educational purposes. 
(30a) Prosthetic device. — A replacement, corrective, or supporting device 
worn on or in the body that meets one of the conditions of this 
eee naw The term includes repair and replacement parts for the 
evice. 
a. Artificially replaces a missing portion of the body. 
b. Prevents or corrects a physical deformity or malfunction. 
c. Supports a weak or deformed portion of the body. 
(31) Protective equipment. — Items for human wear and designed as 
protection of the wearer against injury or disease or as protection 
against damage or injury of other persons or property but not suitable 
for general use including breathing masks, face shields, hard hats, 
and tool belts. 
(32) Purchase. — Acquired for a consideration whether 
a. The acquisition was effected by a transfer of title or possession, or 
both, or a license to use or consume; 

b. The transfer was absolute or conditional regardless of the means 
by which it was effected; and 

c. The consideration is a price or rental in money or by way of 
exchange or barter. 

It shall also include the procuring of a retailer to erect, install or apply 

tangible personal property for use in this State. 

(33) Purchase price. — The term has the same meaning as the term “sales 
price” when applied to an item subject to use tax. 

(34) Retail sale or sale at retail. — The sale, lease, or rental for any 
purpose other than for resale, sublease, or subrent. 

(35) Retailer. — Means and includes every person engaged in the business 
of making sales of tangible personal property at retail, either within 
or without this State, or peddling the same or soliciting or taking 
orders for sales, whether for immediate or future delivery, for storage, 
use or consumption in this State and every manufacturer, producer or 
contractor engaged in business in this State and selling, delivering, 
erecting, installing or applying tangible personal property for use in 
this State notwithstanding that said property may be permanently 
affixed to a building or realty or other tangible personal property. 
“Retailer” also means a person who makes a mail order sale, as 
defined in this section, if one of the conditions listed in G.S. 105- 
164.8(b) is met. Provided, however, that when in the opinion of the 
Secretary it is necessary for the efficient administration of this Article 
to regard any salesmen, solicitors, representatives, consignees, ped- 
dlers, truckers or canvassers as agents of the dealers, distributors, 
consignors, supervisors, employers or persons under whom they 
operate or from whom they obtain the tangible personal property sold 
by them regardless of whether they are making sales on their own 
behalf or on behalf of such dealers, distributors, consignors, supervi- 
sors, employers or persons, the Secretary may so regard them and 
may regard the dealers, distributors, consignors, supervisors, employ- 
ers or persons as “retailers” for the purpose of this Article. 

(36) Sale or selling. — The transfer of title or possession of tangible 
personal property, conditional or otherwise, in any manner or by any 
means whatsoever, for a consideration paid or to be paid. 
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The term includes the fabrication of tangible personal property for 
consumers by persons engaged in business who furnish either directly 
or indirectly the materials used in the fabrication work. The term also 
includes the furnishing or preparing for a consideration of any 
tangible personal property consumed on the premises of the person 
furnishing or preparing the property or consumed at the place at 
which the property is furnished or prepared. The term also includes a 
transaction in which the possession of the property is transferred but 
the seller retains title or security for the payment of the consideration. 

If a retailer engaged in the business of selling prepared food and 
drink for immediate or on-premises consumption also gives prepared 
food or drink to its patrons or employees free of charge, for the 
purposes of this Article the property given away is considered sold 
along with the property sold. If a retailer gives an item of inventory to 
a customer free of charge on the condition that the customer purchase 
similar or related property, the item given away is considered sold 
along with the item sold. In all other cases, property given away or 
used by any retailer or wholesale merchant is not considered sold, 
whether or not the retailer or wholesale merchant recovers its cost of 
the property from sales of other property. 

(37) Sales price. — The total amount or consideration for which personal 
property or services are sold, leased, or rented. The consideration may 
be in the form of cash, credit, property, or services. The sales price 
must be valued in money, regardless of whether it is received in 
money. 

a. The term includes all of the following: 

1. The retailer’s cost of the property sold. 

2. The cost of materials used, labor or service costs, interest, 
losses, all costs of transportation to the retailer, all taxes 
imposed on the retailer, and any other expense of the retailer. 

3. Charges by the retailer for any services necessary to complete 
the sale. 

4. Delivery charges. 

5. Installation charges. 

6. The value of exempt personal property given to the consumer 
when taxable and exempt personal property are bundled 
together and sold by the retailer as a single product or piece 
of merchandise. 

7. Credit for trade-in. 

b. The term does not include any of the following: 

1. Discounts, including cash, term, or coupons, that are not 
reimbursed by a third party, are allowed by the retailer, and 
are taken by a consumer on a sale. 

2. Interest, financing, and carrying charges from credit extended 
on the sale, if the amount is separately stated on the invoice, 
bill of sale, or a similar document given to the consumer. 

3. Any taxes imposed directly on the consumer that are sepa- 
rately stated on the invoice, bill of sale, or similar document 
given to the consumer. 

(38) Secretary. — The Secretary of the North Carolina Department of 
Revenue. 

(39) Repealed by Session Laws 2002-16, s. 3, effective August 1, 2002, and 
app icabls to taxable services reflected on bills dated after August 1, 

(40) Soft drink. — A nonalcoholic beverage that contains natural or 
artificial sweeteners. The term does not include beverages that 
contain one or more of the following: 
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a. Milk or milk products. 

b. Soy, rice, or similar milk substitutes. 

c. More than fifty percent (50%) vegetable or fruit juice. 

(41) Special mobile equipment. — Any of the following: 

a. Avehicle that has a permanently attached crane, mill, well-boring 
apparatus, ditch-digging apparatus, air compressor, electric 
welder, feed mixer, grinder, or other similar apparatus is driven 
on the highway only to get to and from a nonhighway job and is 
not designed or used primarily for the transportation of persons 
or property. 

b. Avehicle that has permanently attached special equipment and is 
used only for parade purposes. 

c. A vehicle that is privately owned, has permanently attached 
fire-fighting equipment, and is used only for fire-fighting pur- 
poses. 

d. A vehicle that has permanently attached playground equipment 
and is used only for playground purposes. 

(42) Sport or recreational equipment. — Items designed for human use 
and worn in conjunction with an athletic or recreational activity that 
are not suitable for general use including ballet shoes, cleated athletic 
shoes, shin guards, and ski boots. 

(43) State agency. — A unit of the executive, legislative, or judicial branch 
of State government, such as a department, a commission, a board, a 
council, or The University of North Carolina. The term does not 
include a local board of education. 

(44) Storage. — Means and includes any keeping or retention in this State 
for any purpose by the purchaser thereof, except sale in the regular 
course of business, of tangible personal property purchased from a 
retailer. 

(45) Storage and Use; Exclusion. — “Storage” and “use” do not include the 
keeping, retaining or exercising of any right or power over tangible 
personal property by the purchaser thereof for the original purpose of 
subsequently transporting it outside the State for use by said pur- 
chaser thereafter solely outside the State and which purpose is 
consummated, or for the purpose of being processed, fabricated or 
manufactured into, attached to or incorporated into, other tangible 
personal property to be transported outside the State and thereafter 
used by the purchaser thereof solely outside the State. 

(46) Tangible personal property. — Personal property that may be seen, 
weighed, measured, felt, or touched or is in any other manner 
perceptible to the senses. The term includes electricity, water, gas, 
steam, and prewritten computer software. 

(47) Taxpayer. — Any person liable for taxes under this Article. 

(48) Telecommunications service. — The transmission, conveyance, or 
routing of voice, data, audio, video, or any other information or signals 
to a point, or between or among points, by or through any electronic, 
radio, satellite, optical, microwave, or other medium, regardless of the 
protocol used for the transmission, conveyance, or routing. The term 
includes mobile telecommunications service and vertical services. 
Vertical services are switch-based services offered in connection with 
a telecommunications service, such as call forwarding services, caller 
ID services, and three-way calling services. 

(49) Use. — Means and includes the exercise of any right or power or 
dominion whatsoever over tangible personal property by a purchaser 
thereof and includes, but is not limited to, any withdrawal from 
storage, distribution, installation, affixation to real or personal prop- 
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erty, or exhaustion or consumption of tangible personal property by 
the owner or purchaser thereof, but does not include the sale of 
tangible personal property in the regular course of business. 


(50) Use tax. — The tax imposed by Part 2 of this Article. 
(51) Wholesale merchant. — Every person who engages in the business of 


buying or manufacturing any tangible personal property and selling 
same to registered retailers, wholesalers and nonresident retail or 
wholesale merchants for resale. It shall also include persons making 
sales of tangible personal property which are defined herein as 
wholesale sales. For the purposes of this Article any person, firm, 
corporation, estate or trust engaged in the business of manufacturing, 
producing, processing or blending any articles of commerce and 
maintaining a store or stores, warehouse or warehouses, or any other 
place or places, separate and apart from the place of manufacture or 
production, for the sale or distribution of its products (other than 
bakery products) to other manufacturers or producers, wholesale or 
retail merchants, for the purpose of resale shall be deemed a “whole- 
sale merchant.” 


(52) Wholesale sale. — A sale of tangible personal property by a wholesale 


merchant to a manufacturer, or registered jobber or dealer, or regis- 
tered wholesale or retail merchant, for the purpose of resale but does 
not include a sale to users or consumers not for resale. (1957, c. 1340, 
5.0, !900,.6., La0e0s. 0, L901, c. I21o.s, 12 1907ec: IT1O.s..6, 19 mee 
476, s. 193; c. 1287, s. 8; 1975, c. 104; c. 275, s. 6; 1979, c. 48, s. 2: c. 
11; c. 801, s. 72; 1983, c. 713, ss. 87, 88; 1983 (Reg. Sess., 1984), c. 
1097, ss. 4, 5; 1985, ¢. 23; 1987, ¢ 27; c. 557, s. 3.1°c. 854,/ss- 2, 371987 
(Reg. Sess., 1988), c. 1044, s. 3; c. 1096, ss. 1-3; 1989, c. 692, s. 3.2; 
1989) (Neg. Sess,, 1990), c, Slavs 13. 1991 c. 45s oc, 10,68 ed 
c. 689, s. 190.1(a); 1991 (Reg. Sess., 1992), c. 949, s. 3; 1993, c. 354, s. 
16; c. 484, s. 1; c. 507, s. 1; 1995 (Reg. Sess., 1996), c. 649, s. 2; 1996, 
2nd Ex. Sess., c. 14, ss. 13, 14; 1997-6, s. 7; 1997-370, s. 1; 1997-426, 
s. 4; 1998-22, s. 4; 1998-55, ss. 7, 18; 1998-98, ss. 13.1(a), 106; 
1999-337, s. 28(a), (b); 1999-360, s. 6(a)-(c); 1999-438, s. 4; 2000-153, s. 
4; 2000-173, s. 9; 2001-347, ss. 2.1-2.7; 2001-414, s. 14; 2001-424, s. 
34.17(b); 2001-430, ss. 1, 2; 2001-476, s. 18(a); 2001-489, s. 3(a); 
2002-16, ss. 1, 2, 3; 2002-170, s. 6; 2003-284, s. 45.2; 2003-400, ss. 13, 
14; 2003-402, s. 12; 2004-124, s. 32B.3; 2004-170, ss. 18, 19.) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-124, s. 32B.3, effective 
October 1, 2004, and applicable to sales made 


on or after that date, inserted subdivisions 
(14c) and (15b). 

Session Laws 2004-170, ss. 18 and 19, effec- 
tive August 2, 2004, substituted “heat, mix, or 
sell with eating utensils” for “otherwise pro- 
cess” in subdivision (28); and inserted subdivi- 
sion (37)a.7. 


Part 2. Taxes Levied. 


§ 105-164.4. Tax imposed on retailers. 


_ (a) (Effective for sales made before July 1, 2005) A privilege tax is 
imposed on a retailer at the following percentage rates of the retailer’s net 
taxable sales or gross receipts, as appropriate. The general rate of tax is four 


and one-half percent (4 1/2%). 
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(a) (Effective for sales made on or after July 1, 2005) A privilege tax is 
imposed on a retailer at the following percentage rates of the retailer’s net 
taxable sales or gross receipts, as appropriate. The general rate of tax is four 
percent (4%). 

(1) The general rate of tax applies to the sales price of each item or article 
of tangible personal property that is sold at retail and is not subject to 
tax under another subdivision in this section. 

(la) The rate of two percent (2%) applies to the sales price of each 
manufactured home sold at retail, including all accessories attached 
to the manufactured home when it is delivered to the purchaser. The 
maximum tax is three hundred dollars ($300.00) per article. Each 
section of a manufactured home that is transported separately to the 
site where it is to be erected is a separate article. 

(1b) The rate of three percent (3%) applies to the sales price of each 
aircraft, boat, railway car, or locomotive sold at retail, including all 
accessories attached to the item when it is delivered to the purchaser. 
The an tax is one thousand five hundred dollars ($1,500) per 
article. 

(lc) The ne of one percent (1%) applies to the sales price of the following 
articles: 

a. Horses or mules by whomsoever sold. 

b. Semen to be used in the artificial insemination of animals. 

c. Sales of fuel, other than electricity, to farmers to be used by them 
for any farm purposes other than preparing food, heating dwell- 
ings, and other household purposes. The quantity of fuel pur- 
chased or used at any one time shall not in any manner be a 
determinative factor as to whether any sale or use of fuel is or is 
not subject to the one percent (1%) rate of tax imposed by this 
subdivision. 

d. Sales of fuel, other than electricity, to manufacturing industries 
and manufacturing plants for use in connection with the opera- 
tion of such industries and plants other than sales of fuels to be 
used for residential heating purposes. The quantity of fuel pur- 
chased or used at any one time shall not in any manner be a 
determinative factor as to whether any sale or use of fuel is or is 
not subject to the rate of tax provided in this subdivision. 

e. Sales of fuel, other than electricity, to commercial laundries or to 
pressing and dry-cleaning establishments for use in machinery 
used in the direct performance of the laundering or the pressing 
and cleaning service. 

f. Sales to freezer locker plants of wrapping paper, cartons and 
supplies consumed directly in the operation of such plant. 

(1d) The rate of one percent (1%) applies to the sales price of the articles 
listed in G.S. 105-164.4A. The maximum tax is eighty dollars ($80.00) 
per article. As used in G.S. 105-164.4A and G.S. 105-187.51, the term 
“accessories” does not include electricity. 

a. through k. Recodified as § 105-164.4A by Session Laws 1999-360, 
s. 3(a), effective August 4, 1999. 

(le) The rate of three percent (3%) applies to the sales price of each mobile 
classroom or mobile office sold at retail, including all accessories 
attached to the mobile classroom or mobile office when it is delivered 
to the purchaser. The maximum tax is one thousand five hundred 
dollars ($1,500) per article. Each section of a mobile classroom or 
mobile office that is transported separately to the site where it is to be 
placed is a separate article. 

(1f) The rate of two and eighty-three-hundredths percent (2.83%) applies 
to the sales price of electricity described in this subdivision and 
measured by a separate meter or another separate device: 
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a. Sales of electricity to farmers to be used by them for any farm 
purposes other than preparing food, heating dwellings, and other 
household purposes. The quantity of electricity or gas purchased 
or used at any one time shall not be a determinative factor as to 
whether its sale or use is or is not subject to the rate of tax 
provided in this subdivision. 

b. Sales of electricity to manufacturing industries and manufacturing 
plants for use in connection with the operation of the industries 
and plants other than sales of electricity to be used for residential 
heating purposes. The quantity of electricity purchased or used at 
any one time shall not be a determinative factor as to whether its 
sale or use is or is not subject to the rate of tax provided in this 
subdivision. 

c. Sales of electricity to commercial laundries or to pressing and 
dry-cleaning establishments for use in machinery used in the 
direct performance of the laundering or the pressing and cleaning 
service. 

(lg) Repealed by Session Laws 2004-110, s. 6.1, effective October 1, 2004, 
and applicable to sales of electricity made on or after that date. 

(1h) (Expires for sales made on or after October 1, 2007) The rate of 
seventeen-hundredths percent (0.17%) applies to the sales price of 
electricity sold to an aluminum smelting facility for use in connection 
with the operation of that facility and measured by a separate meter 
or measuring device. 

(2) The applicable percentage rate applies to the gross receipts derived 
from the lease or rental of tangible personal property by a person who 
is engaged in the business of leasing or renting tangible personal 
property, or is a retailer and leases or rents property of the type sold 
by the retailer. The applicable percentage rate is the rate and the 
maximum tax, if any, that applies to a sale of the property that is 
leased or rented. A person who leases or rents property shall also 
collect the tax imposed by this section on the separate retail sale of the 
property. 

(3) Operators of hotels, motels, tourist homes, tourist camps, and similar 
type businesses and persons who rent private residences and cottages 
to transients are considered retailers under this Article. A tax at the 
general rate of tax is levied on the gross receipts derived by these 
retailers from the rental of any rooms, lodgings, or accommodations 
furnished to transients for a consideration. This tax does not apply to 
any private residence or cottage that is rented for less than 15 days in 
a calendar year or to any room, lodging, or accommodation supplied to 
the same person for a period of 90 or more continuous days. 

As used in this subdivision, the term “persons who rent to tran- 
sients” means (i) owners of private residences and cottages who rent 
to transients and (ii) rental agents, including “real estate brokers” as 
defined in G.S. 93A-2, who rent private residences and cottages to 
transients on behalf of the owners. If a rental agent is liable for the tax 
imposed by this subdivision, the owner is not liable. 

(4) Every person engaged in the business of operating a dry cleaning, 
pressing, or hat-blocking establishment, a laundry, or any similar 
business, engaged in the business of renting clean linen or towels or 
wearing apparel, or any similar business, or engaged in the business 
of soliciting cleaning, pressing, hat blocking, laundering or linen 
rental business for any of these businesses, is considered a retailer 
under this Article. A tax at the general rate of tax is levied on the gross 
receipts derived by these retailers from services rendered in engaging 
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in any of the occupations or businesses named in this subdivision. The 
tax imposed by this subdivision does not apply to receipts derived 
from coin, token, or card-operated washing machines, extractors, and 
dryers. The tax imposed by this subdivision does not apply to gross 
receipts derived from services performed for resale by a retailer that 
pays the tax on the total gross receipts derived from the services. 

(4a) The rate of three percent (3%) applies to the gross receipts derived 
from sales of electricity, other than sales of electricity subject to tax 
under another subdivision in this section. A person who sells electric- 
ity is considered a retailer under this Article. 

(4b) A person who sells tangible personal property at a specialty market, 
other than the person’s own household personal property, is consid- 
ered a retailer under this Article. A tax at the general rate of tax is 
levied on the sales price of each article sold by the retailer at the 
specialty market. The term “specialty market” has the same meaning 
as defined in G.S. 66-250. 

(4c) The rate of six percent (6%) applies to the gross receipts derived from 
providing telecommunications service. A person who provides tele- 
communications service is considered a retailer under this Article. 
Telecommunications service is taxed in accordance with G.S. 105- 
164.4C. 

(4d) The sale or recharge of prepaid telephone calling service is taxable at 
the general rate of tax. The tax applies regardless of whether tangible 
personal property, such as a card or a telephone, is transferred. 
Prepaid telephone calling service is taxable at the point of sale instead 
of at the point of use and is sourced in accordance with G.S. 
105-164.4B. Prepaid telephone calling service taxed under this sub- 
division is not subject to tax as a telecommunications service. 

(5) Repealed by Session Laws 1998-212, s. 29A.1(a), effective May 1, 1999. 

(6) The rate of five percent (5%) applies to the gross receipts derived from 
providing direct-to-home satellite service to subscribers in this State. 
A person engaged in the business of providing direct-to-home satellite 
service is considered a retailer under this Article. 

(7) The rate of six percent (6%) applies to the sales price of spirituous 
liquor other than mixed beverages. As used in this subdivision, the 
terms “spirituous liquor” and “mixed beverage” have the meanings 
provided in G.S. 18B-101. 

(8) The rate of two and one-half percent (2.5%) applies to the sales price 
of each modular home sold, including all accessories attached to the 
modular home when it is delivered to the purchaser. For the purposes 
of this subdivision, the retail sale is deemed to be the sale of a modular 
home to a modular homebuilder. 

(b) The tax levied in this section shall be collected from the retailer and paid 
by him at the time and in the manner as hereinafter provided. Provided, 
however, that any person engaging or continuing in business as a retailer shall 
pay the tax required on the net taxable sales of such business at the rates 
specified when proper books are kept showing separately the gross proceeds of 
taxable and nontaxable sales of tangible personal property in such form as may 
be accurately and conveniently checked by the Secretary or his duly authorized 
agent. If such records are not kept separately the tax shall be paid as a retailer 
on the gross sales of business and the exemptions and exclusions provided by 
this Article shall not be allowed. The tax levied in this section is in addition to 
all other taxes whether levied in the form of excise, license or privilege or other 
taxes. 

(c) Certificate of Registration. — Before a person may engage in business as 
a retailer or a wholesale merchant, the person must obtain a certificate of 
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registration from the Department in accordance with G.S. 105-164.29. (1957, c. 
1340,.s. 5; 1959,,¢; 1259s. 5; 1961; cx826;,sy,.2;,1963; ch 1169ssse3, 112 1967 2c. 
LLLO, .s.-63.c.]116;,1969;,¢..1075, ss 5; 1974,:c3. 887 480 al97 33 ond 6s a 193ic. 
1287, $08; 197580, 1o22197104903) LOW, 2ndisess,, eeakZd Se lO7onesl aswel: 
G..22;.C.148,,S.clacuo27,.sy ben 801s. (3; LIS LenQSAy ecule 2 1OR IC ReotGegse 
1932), cc, 12075 12 (Suh 98S en lO cal lonse 18dn03ne S0a.ssula loool hes 
Sess., 1984), c. 1065, ss. 1, 2, 4; c. 1097, ss. 6, 138; 1985, c. 704; 1985 (Reg. Sess., 
1986), c. 925; c. 1005; 1987, c. 557, ss. 4, 5; ¢. 800,-ss; 2; 3; c. 85455. .1;.1987 (Reg. 
Sess., 1988), c. 1044, s. 4; 1989, c. 692, ss. 3.1, 3.3, 8.4(8); c. 770, 5.74.4; 1989 
(Reg. Sess., 1990), c. 813, ss. 14, 15; 1991, c. 598, s. 5; c. 689, s. 311; c. 690, s. 
1; 1993, c. 372,.s. 1; c. 484, s. 2; 1995, c. 17,.s..6;.c. 477, s..1,1996, 2nd. hx.oess., 
c. 13, ss. 1.1, 9.1, 9.2; 1997-475, 's. 1.1; 1998-22, s. 5; 1998-55, ss..8, 14: 1998-98, 
ss. 13.2, 48(a), (b); 1998-121, ss. 3, 5; 1998-197, s. 1; 1998-212, s. 29A.1(a); 
1999-337, ss. 29, 30; 1999-360, s. 3(a), (b); 1999-438, s. 1; 2000-140, s. 67(a); 
2001-424, ss. 34.13(a), 34.17(a), 34.23(b), 34.25(a); 2001-430, ss. 3, 4, 5; 
2001-476, ss. 17(b)-(d), (f); 2001-487, ss. 67(b), 122(a)-(c); 2002-16, s. 4; 
2003-284, s. 38.1; 2003-400, s. 15; 2004-110, ss. 6.1, 6.2, 6.3.) 


Editor’s Note. — 

Session Laws 2004-110, s. 6.4, provided for 
the expiration of subdivision (a)(1h) for sales 
made on or after October 1, 2007. 

Session Laws 2004-110, s. 8.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does this act affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 


tive date of its amendment or repeal.” 

Session Laws 2004-110, s. 6.2, reenacted sub- 
division (a)(1f)b, which had been repealed by 
Session Laws 2001-476, s. 17(b), effective Jan- 
uary 1, 2002, and applicable to sales made on or 
after that date. 

Effect of Amendments. — 

Session Laws 2004-110, ss. 6.1, 6.2 and 6.3, 
effective October 1, 2004, and applicable to 
sales of electricity made on or after that date, 
repealed subdivision (a)(1g); reenacted subdivi- 
sion (a)(1f)b; and added subdivision (1h). 


§ 105-164.4B. Sourcing principles. 


(a) General Principles. — The following principles apply in determining 
where to source the sale of a product. These principles apply regardless of the 
nature of the product. 


(1) Over-the-counter. — When a purchaser receives a product at a 
business location of the seller, the sale is sourced to that business 
location. 


(2) Delivery to specified address. — When a purchaser receives a product 
at a location specified by the purchaser and the location is not a 
business location of the seller, the sale is sourced to the location where 
the purchaser receives the product. 

(3) Delivery address unknown. — When a seller of a product does not know 
the address where a product is received, the sale is sourced to the first address 
or location listed in this subdivision that is known to the seller: 

a. The business or home address of the purchaser. 

b. The billing address of the purchaser or, if the product is a prepaid 
telephone calling service that authorizes the purchase of mobile 
telecommunications service, the location associated with the mobile 
telephone number. 

c. The address from which tangible personal property was shipped or from 
which a service was provided. 

(b) Periodic Rental Payments. — When a lease or rental agreement requires 
recurring periodic payments, the payments are sourced as follows: 

(1) For leased or rented property, the first payment is sourced in accor- 
dance with the principles set out in subsection (a) of this section and 
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each subsequent payment is sourced to the primary location of the 
leased or rented property for the period covered by the payment. This 
subdivision applies to all property except a motor vehicle, an aircraft, 
and transportation equipment. 

(2) For leased or rented property that is a motor vehicle or an aircraft but 
is not transportation equipment, all payments are sourced to the 
primary location of the leased or rented property for the period 
covered by the payment. 

(3) For leased or rented property that is transportation equipment, all 
payments are sourced in accordance with the principles set out in 
subsection (a) of this section. 

(c) Transportation Equipment Defined. — As used in the section, the term 
“transportation equipment” means any of the following used to carry persons 
or property in interstate commerce: a locomotive, a railway car, a commercial 
motor vehicle as defined in G.S. 20-4.01, or an aircraft. The term includes a 
container designed for use on the equipment and a component part of the 
equipment. 

(d) Exceptions. — This section does not apply to the following: 

(1) Telecommunications services. — Telecommunications services are 
sourced in accordance with G.S. 105-164.4C. 

(2) Direct mail. — Direct mail that meets one of the conditions of this 
subdivision is sourced to the location where the property is delivered. 
In all other cases, direct mail is sourced in accordance with the 
principles set out in subsection (a) of this section. 

a. Direct mail purchased pursuant to a direct pay permit. 

b. When the purchaser provides the seller with information to show 
the jurisdictions to which the direct mail is to be delivered. 
(2001-347, s. 2.9; 2002-16, s. 5; 2003-284, s. 45.3; 2004-170, s. 20.) 


Effect of Amendments. — tangible personal property was shipped or from 
Session Laws 2004-170, s. 20, effective Au- which a service was provided” for “billing ad- 
gust 2, 2004, substituted “address from which dress of the purchaser” in subdivision (a)(3)ec. 


§ 105-164.11. Excessive and erroneous collections. 


(a) Remittance of Over-Collections to Secretary. — When the tax collected 
for any period is in excess of the total amount that should have been collected, 
the total amount collected must be paid over to the Secretary. When tax is 
collected for any period on exempt or nontaxable sales the tax erroneously 
collected shall be remitted to the Secretary and no refund shall be made to a 
taxpayer unless the purchaser has received credit for or has been refunded the 
amount of tax erroneously charged. This provision shall be construed with 
other provisions of this Article and given effect so as to result in the payment 
to the Secretary of the total amount collected as tax if it is in excess of the 
amount that should have been collected. 

(b) Refund Procedures First Remedy. — The first course of remedy available 
to purchasers seeking a refund of over-collected sales or use taxes from the 
seller are the customer refund procedures provided in this Chapter or 
otherwise provided by administrative rule, bulletin, or directive on the law 
issued by the Secretary. 

(c) Cause of Action Against Seller. — A cause of action against the seller for 
over-collected sales or uses taxes does not accrue until a purchaser has 
provided written notice to a seller and the seller has had 60 days to respond. 
The notice to the seller must contain the information necessary to determine 
the validity of the request. 

(d) Presumption of Reasonable Business Practice. — In connection with a 
purchaser’s request from the seller of over-collected sales or use taxes, a seller 
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shall be presumed to have a reasonable business practice if, in the collection of 
sales and use taxes, the seller uses either a provider or a system, including a 
proprietary system, that is certified by the State and the seller has remitted to 
the State all taxes collected less any deductions, credits, or collection allow- 
ances<(1957,.c. 1340, s. 5;:1.959, ¢.01259) s15:,1961) ¢:826;.s>2) 1973) '¢c. 4768. 
193; 1991 (Reg. Sess., 1992), c. 1007, s. 4; 2004-22, s. 1.) 


Effect of Amendments. — Session Laws _ subsection (a); added the subsection (a) 
2004-22, s. 1, effective June 25, 2004, desig- catchline; and added subsections (b) through 
nated the formerly undesignated provisions as_ (d). 


Part 3. Exemptions and Exclusions. 


§ 105-164.13. Retail sales and use tax. 


The sale at retail and the use, storage, or consumption in this State of the 
following tangible personal property and services are specifically exempted 
from the tax imposed by this Article: 


Agricultural Group. 


(1) Commercial fertilizer, lime, land plaster, plastic mulch, plant bed 
covers, and seeds sold to a farmer for agricultural purposes. 

(2) Repealed by Session Laws 2001, c. 514, s. 1, effective February 1, 2002. 

(2a) Any of the following substances when purchased for use on animals 
or plants, as appropriate, held or produced for commercial purposes. 
This exemption does not apply to any equipment or devices used to 
administer, release, apply, or otherwise dispense these substances: 
a. Remedies, vaccines, medications, litter materials, and feeds for 

animals. 

b. Rodenticides, insecticides, herbicides, fungicides, and pesticides. 

c. Defoliants for use on cotton or other crops. 

d. Plant growth inhibitors, regulators, or stimulators, including sys- 
temic and contact or other sucker control agents for tobacco and 
other crops. 

(3) Products of forests and mines in their original or unmanufactured 
state when such sales are made by the producer in the capacity of 
producer. ) 

(4) Cotton, tobacco, peanuts or other farm products sold to manufacturers 
for further manufacturing or processing. 

(4a) Baby chicks and poults sold for commercial poultry or egg production. 

(4b) Products of a farm sold in their original state by the producer of the 
products if the producer is not primarily a retail merchant and ice 
used to preserve agriculture, aquaculture and commercial fishery 
products until the products are sold at retail. 

(4c) Any of the following: 

a. Commercially manufactured facilities to be used for commercial 
purposes for housing, raising, or feeding animals or for housing 
equipment necessary for these commercial activities. 

b. Building materials, supplies, fixtures, and equipment that become 
a part of and are used in the construction, repair, or improvement 
of an enclosure or a structure specifically designed, constructed, 
and used for housing, raising, or feeding animals or for housing 
equipment necessary for one of these commercial activities. 

c. Commercially manufactured equipment, and parts and accessories 
for the equipment, used in a facility that is exempt from tax under 
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this subdivision or in an enclosure or a structure whose building 
materials are exempt from tax under this subdivision. 
(4d) The lease or rental of tobacco sheets used in handling tobacco in the 
warehouse and transporting tobacco to and from the warehouse. 


Industrial Group. 


(5) Manufactured products produced and sold by manufacturers or pro- 
ducers to other manufacturers, producers, or registered retailers or 
wholesale merchants, for the purpose of resale except as modified by 
G.S. 105-164.3(51). This exemption does not extend to or include retail 
sales to users or consumers not for resale. 

(5a) (Effective January 1, 2006) Mill machinery and mill machinery 
parts and accessories that are subject to tax under Article 5F of this 
Chapter. 

(6) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1068, s. 1. 

(7) Sales of products of waters in their original or unmanufactured state 
when such sales are made by the producer in the capacity of producer. 
Fish and seafoods are likewise exempt when sold by the fisherman in 
that capacity. 

(8) Sales to a manufacturer of tangible personal property that enters into 
or becomes an ingredient or component part of tangible personal 
property that is manufactured. This exemption does not apply to sales 
of electricity. 

(8a) Sales to a small power production facility, as defined in 16 U.S.C. 
§ 796(17)(A), of fuel used by the facility to generate electricity. 

(9) Sales of boats, fuel oil, lubricating oils, machinery, equipment, nets, 
rigging, paints, parts, accessories, and ‘supplies to persons for use by 
them principally in commercial fishing operations within the meaning 
of G.S. 113-168, except when the property is for use by persons 
principally to take fish for recreation or personal use or consumption. 
As used in this subdivision, “fish” is defined as in G.S. 113-129(7). 

(10) Sales to commercial laundries or to pressing and dry cleaning 
establishments of articles or materials used for the identification of 
garments being laundered or dry cleaned, wrapping paper, bags, 
hangers, starch, soaps, detergents, cleaning fluids and other com- 
pounds or chemicals applied directly to the garments in the direct 
performance of the laundering or the pressing and cleaning service. 


Motor Fuels Group. 


(10a) Sales to a major recycling facility of (i) lubricants and other 
additives for motor vehicles or machinery and equipment used at the 
facility and (ii) materials, supplies, parts, and accessories, other than 
machinery and equipment, that are not capitalized by the taxpayer 
and are used or consumed in the manufacturing and material han- 
dling processes at the facility. 

(10b) Sales to a major recycling facility of electricity used at the facility. 

(11) Any of the following fuel: 

a. Motor fuel, as defined in G.S. 105-449.60, except motor fuel for 
which a refund of the per gallon excise tax is allowed under G.S. 
105-449.105A or G.S. 105-449.107. 

b. Alternative fuel taxed under Article 36D of this Chapter, unless a 
refund of that tax is allowed under G.S. 105-449.107. 

(lla) Sales of diesel fuel to railroad companies for use in rolling stock 
other than motor vehicles. The definitions in G.S. 105-333 apply in 
this subdivision. 
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Medical Group. 


(12) Sales of any of the following items: 
a. Prosthetic devices. 
b. Mobility enhancing equipment sold on a prescription. 
c. Durable medical equipment sold on prescription. 
d. Durable medical supplies sold on prescription. 

(13) All of the following drugs, including their packaging materials and 
any instructions or information about the drugs included in the 
package with them: 

a. Drugs required by federal law to be dispensed only on prescription. 
b. Over-the-counter drugs sold on prescription. 
c. Insulin. 

(13a) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 16. 

(13b) Repealed by Session Laws 1999, c. 438, s. 7, effective October 1, 
1999. 

(13c) Nutritional supplements sold by a chiropractic physician at a 
chiropractic office to a patient as part of the patient’s plan of 
treatment, as authorized by G.S. 90-151.1. 


Printed Materials Group. 


(14) Public school books on the adopted list, the selling price of which is 
fixed by State contract. 

(14a) Recodified as subdivision (33a) by Session Laws 2000-120, s. 5, 
effective July 14, 2000. 


Transactions Group. 


(15) Accounts of purchasers, representing taxable sales, on which the tax 
imposed by this Article has been paid, that are found to be worthless 
and actually charged off for income tax purposes may,at correspond- 
ing periods, be deducted from gross sales. In the case of a municipality 
that sells electricity, the account maybe deducted if it meets all the 
conditions for charge-off that would apply if the municipality were 
subject to income tax. Any accounts deducted pursuant to this 
subdivision must be added to gross sales if afterwards collected. 

(16) Sales of an article repossessed by the vendor if tax was paid on the 
sales price of the article. 


Exempt Status Group. 


(17) Sales which a state would be without power to tax under the 
limitations of the Constitution or laws of the United States or under 
the Constitution of this State. 


Unclassified Group. 


(18) Funeral expenses, including coffins and caskets, not to exceed one 
thousand five hundred dollars ($1,500). All other funeral expenses, 
including gross receipts for services rendered, shall be taxable at the 
general rate of tax set in G.S. 105-164.4. However, “services rendered” 
shall not include those services which have been taxed pursuant to 
G.S. 105-164.4(4), or to those services performed by any beautician, 
cosmetologist, hairdresser or barber employed by or at the specific 
direction of the family or personal representative of a deceased; and 
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“funeral expenses” and “services rendered” shall not include death 

certificates procured by or at the specific direction of the family or 

personal representative of a deceased. Where coffins, caskets or vaults 
are purchased direct and a separate charge is paid for services, the 
provisions of this subdivision shall apply to the total for both. 

(19) Repealed by Session Laws 1991, c. 618, s. 1. 

(20) Sales by blind merchants operating under supervision of the Depart- 
ment of Health and Human Services. 

(21) The lease or rental of motion picture films used for exhibition 
purposes where the lease or rental of such property is an established 
business or part of an established business or the same is incidental 
or germane to said business of the lessee. 

(22) The lease or rental of films, motion picture films, transcriptions and 
recordings to radio stations and television stations operating under a 
certificate from the Federal Communications Commission. 

(22a) Sales of audiovisual masters made or used by a production company 
in making visual and audio images for first generation reproduction. 
For the purpose of this subdivision, an “audiovisual master” is an 
audio or video film, tape, or disk or another audio or video storage 
device from which all other copies are made. 

(23) Sales of the following packaging items: 

a. Wrapping paper, labels, wrapping twine, paper, cloth, plastic bags, 
cartons, packages and containers, cores, cones or spools, wooden 
boxes, baskets, coops and barrels, including paper cups, napkins 
and drinking straws and like articles sold to manufacturers, 
producers and retailers, when such materials are used for pack- 
aging, shipment or delivery of tangible personal property which is 
sold either at wholesale or retail and when such articles consti- 
tute a part of the sale of such tangible personal property and are 
delivered with it to the customer. 

b. Acontainer that is used as packaging by the owner of the container 
or another person to enclose tangible personal property for 
delivery to a purchaser of the property and is required to be 
returned to its owner for reuse. 

(24) Sales of fuel and other items of tangible personal property for use or 
consumption by or on ocean-going vessels which ply the high seas in 
interstate or foreign commerce in the transport of freight and/or 
passengers for hire exclusively, when delivered to an officer or agent of 
such vessel for the use of such vessel; provided, however, that sales of 
fuel and other items of tangible personal property made to officers, 
agents, members of the crew or passengers of such vessels for their 
personal use shall not be exempted from payment of the sales tax. 

(25) Sales by merchants on the Cherokee Indian Reservation when such 
merchants are authorized to do business on the Reservation and are 
paying the tribal gross receipts levy to the Tribal Council. 

(26) Food sold not for profit by public or private school cafeterias within 
school buildings during the regular school day. 

(26a) Food sold not for profit by a public school cafeteria to a child care 
center that participates in the Child and Adult Care Food Program of 
the Department of Public Instruction. 

(27) Meals and food products served to students in dining rooms regularly 
operated by State or private educational institutions or student 
organizations thereof. 

(28) Sales of newspapers by newspaper street vendors, by newspaper 
carriers making door-to-door deliveries, and by means of vending 
machines and sales of magazines by magazine vendors making 
door-to-door sales. 
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(29) Sales to the North Carolina Museum of Art of paintings and other 
objects or works of art for public display, the purchases of which are 
financed in whole or in part by gifts or donations. 

(29a) Repealed by Session Laws 1995 (Regular Session, 1996), c. 646, s. 5. 

(30) Sales from vending machines when sold by the owner or lessee of said 
machines at a price of one cent (1¢) per sale. 

(31) Sales of meals not for profit to elderly and incapacitated persons by 
charitable or religious organizations not operated for profit which are 
entitled to the refunds provided by G.S. 105-164.14(b), when such 
meals are delivered to the purchasers at their places of abode. 

(31a) Food sold by a church or religious organization not operated for 
profit when the proceeds of the sales are actually used for religious 
activities. 

(31b) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 16. 

(32) Sales of motor vehicles, the sale of a motor vehicle body to be 
mounted on a motor vehicle chassis when a certificate of title has not 
been issued for the chassis, and the sale of a motor vehicle body 
mounted on a motor vehicle chassis that temporarily enters the State 
so the manufacturer of the body can mount the body on the chassis. 

(33) Tangible personal property purchased solely for the purpose of export 
to a foreign country for exclusive use or consumption in that or some 
other foreign country, either in the direct performance or rendition of 
professional or commercial services, or in the direct conduct or 
operation of a trade or business, all of which purposes are actually 
consummated, or purchased by the government of a foreign country 
for export which purpose is actually consummated. “Export” shall 
include the acts of possessing and marshalling such property, by 
either the seller or the purchaser, for transportation to a foreign 
country, but shall not include devoting such property to any other use 
in North Carolina or the United States. “Foreign country” shall not 
include any territory or possession of the United States. 

In order to qualify for this exemption, an affidavit of export 
indicating compliance with the terms and conditions of this exemp- 
tion, as prescribed by the Secretary of Revenue, must be submitted by 
the purchaser to the seller, and retained by the seller to evidence 
qualification for the exemption. 

If the purposes qualifying the property for exemption are not 
consummated, the purchaser shall be liable for the tax which was 
avoided by the execution of the aforesaid affidavit as well as for 
applicable penalties and interest and the affidavit shall contain 
express provision that the purchaser has recognized and assumed 
such lability. 

The principal purpose of this exemption is to encourage the flow of 
commerce through North Carolina ports that is now moving through 
out-of-state ports. However, it is not intended that property acquired 
for personal use or consumption by the purchaser, including gifts, 
shall be exempt hereunder. 

(33a) Tangible personal property sold by a retailer to a purchaser within 
or without this State, when the property is delivered in this State to 
a common carrier or to the United States Postal Service for delivery to 
the purchaser or the purchaser’s designees outside this State and the 
purchaser does not subsequently use the property in this State. 

(34) Sales of items by a nonprofit civic, charitable, educational, scientific 
or literary organization when the net proceeds of the sales will be 
given or contributed to the State of North Carolina or to one or more 
of its agencies or instrumentalities, or to one or more nonprofit 
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charitable organizations, one of whose purposes is to serve as a 
conduit through which such net proceeds will flow to the State or to 
one or more of its agencies or instrumentalities. 

(35) Sales by a nonprofit civic, charitable, educational, scientific, literary, 
or fraternal organization when all of the following conditions are met: 
a. The sales are conducted only upon an annual basis for the purpose 

of raising funds for the organization’s activities. 

b. The proceeds of the sale are actually used for the organization’s 
activities. 

c. The products sold are delivered to the purchaser within 60 days 
after the first solicitation of any sale made during the organiza- 
tion’s annual sales period. 

(36) Advertising supplements and any other printed matter ultimately to 
be distributed with or as part of a newspaper. 

(37) Repealed by Session Laws 2001-424, s. 34.23(a), effective December 
1, 2001, and applicable to sales made on or after that date. 

(38) Food and other items lawfully purchased under the Food Stamp 
Program, 7 U.S.C. § 51, and supplemental foods lawfully purchased 
with a food instrument issued under the Special Supplemental Food 
Program, 42 U.S.C. § 1786, and supplemental foods purchased for 
direct distribution by the Special Supplemental Food Program. 

(39) (Effective July 1, 2005 — see note) Sales of paper, ink, and other 
tangible personal property to commercial printers and commercial 
publishers for use as ingredients or component parts of free distribu- 
tion periodicals and sales by printers of free distribution periodicals to 
the publishers of these periodicals. As used in this subdivision, the 
term “free distribution periodical” means a publication that is pub- 
lished on a periodic basis monthly or more frequently, is provided 
without charge to the recipient, and is distributed in any manner 
other than by mail. 

(40) Sales to the Department of Transportation. 

(41) Sales of mobile classrooms to local boards of education or to local 
boards of trustees of community colleges. 

(42) Tangible personal property that is purchased by a retailer for resale 
or is manufactured or purchased by a wholesale merchant for resale 
and then withdrawn from inventory and donated by the retailer or 
wholesale merchant to either a governmental entity or a nonprofit 
organization, contributions to which are deductible as charitable 
contributions for federal income tax purposes. 

(43) Custom computer software. Custom computer software and the 
portion of prewritten computer software that is modified or enhanced 
if the modification or enhancement is designed and developed to the 
specifications of a specific purchaser and the charges for the modifi- 
cation or enhancement are separately stated. 

(43a) Computer software delivered electronically or delivered by load and 
leave. 

(44) Piped natural gas. — This item is exempt because it is taxed under 
Article 5E of this Chapter. 

(45) Sales of the following items to an interstate passenger air carrier or 
an interstate air courier for use at its hub: aircraft lubricants, aircraft 
repair parts, and aircraft accessories. 

(45a) Sales to an interstate air business of tangible personal property that 
becomes a component part of or is dispensed as a lubricant into 
commercial aircraft during its maintenance, repair, or overhaul. For 
the purpose of this subdivision, commercial aircraft includes only 
aircraft that has a certified maximum take-off weight of more than 
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12,500 pounds and is regularly used to carry for compensation 
passengers, commercial freight, or individually addressed letters and 
packages. 

(46) Sales of electricity by a municipality whose only wholesale supplier of 
electric power is a federal agency and who is required by a contract 
with that federal agency to make payments in lieu of taxes. 

(47) An amount charged as a deposit on a beverage container that is 
returnable to the vendor for reuse when the amount is refundable or 
creditable to the vendee, whether or not the deposit is separately 
charged. 

(48) An amount charged as a deposit on an aeronautic, automotive, 
industrial, marine, or farm replacement part that is returnable to the 
vendor for rebuilding or remanufacturing when the amount is refund- 
able or creditable to the vendee, whether or not the deposit is 
separately charged. This exemption does not include tires or batteries. 

(49) Installation charges when the charges are separately stated. 

(49a) Delivery charges for delivery of direct mail if the charges are 
separately stated on an invoice or similar billing document given to 
the purchaser. 

(50) Fifty percent (50%) of the sales price of tangible personal property 
sold through a coin-operated vending machine, other than tobacco. 

(51) Water delivered by or through main lines or pipes for either commer- 
cial or domestic use or consumption. 

(52) Items subject to sales and use tax under G.S. 105-164.4, other than 
electricity and telecommunications service, if all of the following 
conditions are met: 

(a) The items are purchased by a State agency for its own use and in 
accordance with G.S. 105-164.29A. 

(b) The items are purchased pursuant to a valid purchase order 
issued by the State agency that contains the exemption number of 
the agency and a description of the property purchased, or the 
items purchased are paid for with a State-issued check, electronic 
deposit, credit card, procurement card, or credit account of the 
State agency. 

(c) For all purchases other than by an agency-issued purchase 
order,the agency must provide to or have on file with the retailer 
the agency’s exemption number. 

(53) Sales to a professional land surveyor of tangible personal property on 
which custom aerial survey data is stored in digital form or is depicted 
in graphic form. Data is custom if it was created to the specifications 
of the professional land surveyor purchasing the property. A profes- 
sional land surveyor is a person licensed as a surveyor under Chapter 
89C of the General Statutes. (1957, c. 13840, s. 5; 1959, c. 670; c. 1259, 
Ss. 5; 1961, c. 826.78. 2:7ce, MOS 2 IGS? 1963, ce ll69vissy (97 1965 ec, 
10415196 7.0¢; 756: 1969 re 90% 197A) Cx 990 nO (sere 6useltoac: 
108, s. 1; ce. 1064, 1076;-c. 1287, s. 3: 1975, 2nd Sess, c#¥s2- 1907 7c 
TU, Ss. 4977 52nd Sess. '¢..1 219315 43.6:31979" e046, ssa te 2¢e9 156: 
s. 1; cy 201; ¢'625, ss. 1-2: co S01, ss74 fo. O79, 2ndisess. caluga 
3.1L 198 Weeem45.207 2932 S983 roel 56s cp FOS 2k ce: Welaesge 
ce. 8/3; c. 887; 1983 (Reg. Sess., 1984), c: 1071; s..1; 1985; c. 114, s..4: 
C. 555; c. 656, ss. 24, 25; 1985 (Reg. Sess., 1986), c. 953; c. 973; c. 982, 
s. 2; 1987, c. 800, s. 1; 1987 (Reg. Sess., 1988), c. 937; 1989, c. 692, ss. 
3.5, 3.6; c. 748, s. 1; 1989 (Reg. Sess., 1990), c. 989; c. 1060; c. 1068, ss. 
21991) 45, sulinen Os, 2 CG Sus lcs oC Oswalt 99) (nee 
pess:, 1992) .¢. 9315s 0,2: ¢,935) soilecr940, a, Inon949 Sale c: 1007. 
s. 44; 1993, c. 484, s. 3; c. 513, s. 11; 1993 (Reg. Sess., 1994), c. 739, s. 
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1; 1995, c. 390, s. 14; c. 451, s. 1; c. 477, ss. 2, 3; 1995 (Reg. Sess., 1996), 
e. 646, ss. 4, 5; ¢:7649,"s: 131996, ‘2nd Ex. Sess.,.c. 14, ss. 15, 16; 
1997-369, s. 2; 1997-370, s. 2; 1997-397, s. 1; 1997-423, s. 3; 1997-443, 
s. 11A.118(a); 1997-456, s. 27; 1997-506, s. 36; 1997-521, s. 1; 1998-22, 
s. 6; 1998-55, ss. 9, 15; 1998-98, ss. 14, 14.1, 49, 107; 1998-146, s. 9; 
1998-171, s. 10(a), (b); 1998-225, s. 4.3; 1999-337, s. 31; 1999-360, s. 
7(a)-(c); 1999-438, ss. 5-12; 2000-120, s. 5; 2000-153, s. 5; 2001-347, s. 
2.12; 2001-424, s. 34.23(a); 2001-476, s. 17(e); 2001-509, s. 1; 2001- 
014, s. 1; 2002-184, s. 9; 2003-284, ss. 45.5, 45.5A; 2003-349, s. 11; 
2003-416, ss. 18(a), 21; 2003-431, s. 1; 2004-124, ss. 32B.2, 32B.4.) 


Editor’s Note. — 

Session Laws 2004-124, s. 32B.5, provides 
that s. 32B.2 is effective October 1, 2004, and 
applies to sales made on or after that date; s. 
32B.4 is effective July 1, 2005, and applies to 
sales made on or after that date. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-124, ss. 32B.2 and 32B.4, 
inserted “plastic mulch, plant bed covers” in 
subdivision (1); reenacted and rewrote subdivi- 
sion (39); added subdivisions (45a) and (49a); 
and added subdivision (53). See editor’s note for 
effective dates. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Local Use Taxes Generally Applicable. — 
Under G.S. 105-467 and G.S. 105-68, exemp- 
tions from local use taxes are explicitly limited 
to and made dependent on the existence of 
codified exemptions from the State sales and 
use taxes, and in G.S. 105-164.13, the legisla- 
ture has meticulously set forth approximately 
50 exemptions and exclusions to the states 
sales and use taxes, many of which are sub- 


categorized by industry but nowhere in G.S. 
105-164.13 are insurance companies exempted 
from state sales and use tax; thus, local use 
taxes are generally applicable, and the North 
Carolina General Assembly did not intend to 
make them inapplicable to insurance compa- 
nies. Proposed Assessments of Additional Sales 
& Use Tax v. Jefferson-Pilot Life Ins. Co., 161 
N.C. App. 558, 589 S.E.2d 179, 2003 N.C. App. 
LEXIS 2274 (2003). 


§ 105-164.13B. Food exempt from tax. 


Cross References. — As to applicability of 
this section to local government sales and use 
tax for beach nourishment, see G.S. 105-529. 


§ 105-164.14. Certain refunds authorized. 


(a) Interstate Carriers. — An interstate carrier is allowed a refund, in 
accordance with this section, of part of the sales and use taxes paid by it on 
fuel, lubricants, repair parts, and accessories purchased in this State for a 
motor vehicle, railroad car, locomotive, or airplane the carrier operates. An 
“interstate carrier” is a person who is engaged in transporting persons or 
property in interstate commerce for compensation. The Secretary shall pre- 
scribe the periods of time, whether monthly, quarterly, semiannually, or 
otherwise, with respect to which refunds may be claimed, and shall prescribe 
the time within which, following these periods, an application for refund may 
be made. 
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An applicant for refund shall furnish the following information and any 
proof of the information required by the Secretary: 

(1) A list identifying the fuel, lubricants, repair parts, and accessories 
purchased by the applicant inside or outside this State during the 
refund period. 

(2) The purchase price of the items listed in subdivision (1) of this 
subsection. 

(3) The sales and use taxes paid in this State on the listed items. 

(4) The number of miles the applicant’s motor vehicles, railroad cars, 
locomotives, and airplanes were operated both inside and outside this 
State during the refund period. 

(5) Any other information required by the Secretary. 

For each applicant, the Secretary shall compute the amount to be refunded 
as follows. First, the Secretary shall determine the ratio of the number of miles 
the applicant operated its motor vehicles, railroad cars, locomotives, and 
airplanes in this State during the refund period to the number of miles it 
operated them both inside and outside this State during the refund period. 
Second, the Secretary shall determine the applicant’s proportional liability for 
the refund period by multiplying this mileage ratio by the purchase price of the 
items identified in subdivision (1) of this subsection and then multiplying the 
resulting product by the tax rate that would have applied to the items if they 
had all been purchased in this State. Third, the Secretary shall refund to each 
applicant the excess of the amount of sales and use taxes the applicant paid in 
this State during the refund period on these items over the applicant’s 
proportional liability for the refund period. 

(b) Nonprofit Entities and Hospital Drugs. — A nonprofit entity included in 
the following list is allowed a semiannual refund of sales and use taxes paid by 
it under this Article on direct purchases of tangible personal property and 
services, other than electricity and telecommunications service, for use in 
carrying on the work of the nonprofit entity: 

(1) Hospitals not operated for profit, including hospitals and medical 
accommodations operated by an authority created under the Hospital 
Authorities Law, Article 2 of Chapter 131E of the General Statutes. 

(2) Educational institutions not operated for profit. 

(3) Churches, orphanages, and other charitable or religious institutions 
and organizations not operated for profit. 

(4) Qualified retirement facilities whose property is excluded from prop- 
erty tax under G.S. 105-278.6A. . 

Sales and use tax liability indirectly incurred by a nonprofit entity on 
building materials, supplies, fixtures, and equipment that become a part of or 
annexed to any building or structure that is owned or leased by the nonprofit 
entity and is being erected, altered, or repaired for use by the nonprofit entity 
for carrying on its nonprofit activities is considered a sales or use tax liability 
incurred on direct purchases by the nonprofit entity. 

A hospital that is not allowed a refund under this subsection of sales and use 
taxes paid on its direct purchases of tangible personal property is allowed a 
semiannual refund of sales and use taxes paid by it on medicines and drugs 
purchased for use in carrying out its work. 

The refunds allowed under this subsection for certain nonprofit entities and 
for medicines and drugs purchased by hospitals do not apply to organizations, 
corporations, and institutions that are owned and controlled by the United 
States, the State, or a unit of local government, except hospital facilities 
created under Article 2 of Chapter 131E of the General Statutes and nonprofit 
hospitals owned and controlled by a unit of local government that elect to 
receive semiannual refunds under this subsection instead of annual refunds 
under subsection (c). 
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A request for a refund must be in writing and must include any information 
and documentation required by the Secretary. A request for a refund for the 
first six months of a calendar year is due the following October 15; a request for 
a refund for the second six months of a calendar year is due the following April 
16. 

(c) Certain Governmental Entities. — A governmental entity listed in this 
subsection is allowed an annual refund of sales and use taxes paid by it under 
this Article on direct purchases of tangible personal property and services, 
other than electricity and telecommunications service. Sales and use tax 
liability indirectly incurred by a governmental entity on building materials, 
supplies, fixtures, and equipment that become a part of or annexed to any 
building or structure that is owned or leased by the governmental entity and 
is being erected, altered, or repaired for use by the governmental entity is 
considered a sales or use tax liability incurred on direct purchases by the 
governmental entity for the purpose of this subsection. A request for a refund 
must be in writing and must include any information and documentation 
required by the Secretary. A request for a refund is due within six months after 
the end of the governmental entity’s fiscal year. 

This subsection applies only to the following governmental entities: 

(1) A county. 

(2) A city as defined in G.S. 160A-1. 

(2a) A consolidated city-county as defined in G.S. 160B-2. 

(2b) A local school administrative unit. 

(2c) A joint agency created by interlocal agreement among local school 
administrative units pursuant to G.S. 160A-462 to jointly purchase 
food service-related materials, supplies, and equipment on their 
behalf. 

(3) A metropolitan sewerage district or a metropolitan water district in 
this State. 

(4) A water and sewer authority created under Chapter 162A of the 
General Statutes. 

(5) Alake authority created by a board of county commissioners pursuant 
to an act of the General Assembly. 

(6) A sanitary district. 

(7) Aregional solid waste management authority created pursuant to G.S. 
153A-421. 

(8) An area mental health, developmental disabilities, and substance 
abuse authority, other than a single-county area authority, estab- 
lished pursuant to Article 4 of Chapter 122C of the General Statutes. 

(9) A district health department, or a public health authority created 
pursuant to Part 1A of Article 2 of Chapter 130A of the General 
Statutes. 

(10) Aregional council of governments created pursuant to G.S. 160A-470. 

(11) A regional planning and economic development commission or a 
regional economic development commission created pursuant to 
Chapter 158 of the General Statutes. 

(12) A regional planning commission created pursuant to G.S. 153A-391. 

(13) A regional sports authority created pursuant to G.S. 160A-479. 

(14) A public transportation authority created pursuant to Article 25 of 
Chapter 160A of the General Statutes. 

(14a) A facility authority created pursuant to Part 4 of Article 20 of 
Chapter 160A of the General Statutes. 

(15) A regional public transportation authority created pursuant to Arti- 
cle 26 of Chapter 160A of the General Statutes, or a regional 
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transportation authority created pursuant to Article 27 of Chapter 
160A of the General Statutes. 

(16) A local airport authority that was created pursuant to a local act of 
the General Assembly. 

(17) A joint agency created by interlocal agreement pursuant to G.S. 
160A-462 to operate a public broadcasting television station. 

(18) Repealed by Session Laws 2001-474, s. 7, effective November 29, 
2001. 

(19) Repealed by Session Laws 2001-474, s. 7, effective November 29, 
2001 


(20) A constituent institution of The University of North Carolina, but 
only with respect to sales and use tax paid by it for tangible personal 
property or services that are eligible for refund under this subsection 
acquired by it through the expenditure of contract and grant funds. 

(21) The University of North Carolina Health Care System. 

(22) A regional natural gas district created pursuant to Article 28 of 
Chapter 160A of the General Statutes. 

(d) Late Applications. — Refunds applied for more than three years after the 
due date are barred. 

(e) State Agencies. — The State is allowed quarterly refunds of local sales 
and use taxes paid indirectly by the State agency on building materials, 
supplies, fixtures, and equipment that become a part of or annexed to a 
building or structure that is owned or leased by the State agency and is being 
erected, altered, or repaired for use by the State agency. 

A person who pays local sales and use taxes on building materials or other 
tangible personal property for a State building project shall give the State 
agency for whose project the property was purchased a signed statement 
containing all of the following information: 

(1) The date the property was purchased. 

(2) The type of property purchased. 

(3) The project for which the property was used. 

(4) Ifthe property was purchased in this State, the county in which it was 
purchased. 

(5) If the property was not purchased in this State, the county in which 
the property was used. 

(6) The amount of sales and use taxes paid. 

If the property was purchased in this State, the person shall attach a copy of 
the sales receipt to the statement. A State agency to whom a statement is 
submitted shall verify the accuracy of the statement. 

Within 15 days after the end of each calendar quarter, every State agency 
shall file with the Secretary a written application for a refund of taxes to which 
this subsection applies paid by the agency during the quarter. The application 
shall contain all information required by the Secretary. The Secretary shall 
credit the local sales and use tax refunds directly to the General Fund. 

(f) Information to Counties. — Upon written request of a county, the 
Secretary shall, within 30 days after the request, provide the designated 
county official a list of each claimant that has, within the past 12 months, 
received a refund under subsection (b), (c), or (g) of this section of at least one 
thousand dollars ($1,000) of tax paid to the county. The list shall include the 
name and address of each claimant and the amount of the refund it has 
received from that county. Upon written request of a county, a claimant that 
has received a refund under subsection (b), (c), or (g) of this section shall 
provide the designated county official a copy of the request for the refund and 
any supporting documentation requested by the county to verify the request. 
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For the purpose of this subsection, the designated county official is the chair of 
the board of county commissioners or a county official designated in a 
resolution adopted by the board. Information provided to a county under this 
subsection is not a public record and may not be disclosed except in accordance 
with G.S. 153A-148.1. If a claimant determines that a refund it has received 
under subsection (b), (c), or (g) of this section is incorrect, it shall file an 
amended request for the refund. 

(g) Major Recycling Facilities. — The owner of a major recycling facility is 
allowed an annual refund of sales and use taxes paid by it under this Article on 
building materials, building supplies, fixtures, and equipment that become a 
part of the real property of the recycling facility. Liability incurred indirectly by 
the owner for sales and use taxes on these items is considered tax paid by the 
owner. A request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request for a 
refund is due within six months after the end of the major recycling facility’s 
fiscal year. Refunds applied for after the due date are barred. 

(h) Low Enterprise Tier Machinery. — Eligible taxpayers are allowed an 
annual refund of sales and use taxes paid under this Article as provided in this 
subsection. 

(1) Refunds. — An eligible person is allowed an annual refund of sales and 
use taxes paid by it under this Article at the general rate of tax on 
eligible machinery and equipment it purchases for use in an enter- 
prise tier one area or an enterprise tier two area, as defined in G.S. 
105-129.3. Liability incurred indirectly by the taxpayer for sales and 
use taxes on these items is considered tax paid by the taxpayer. A 
request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the State’s fiscal 
year. Refunds applied for after the due date are barred. 

(2) Eligibility. — A person is eligible for the refund provided in this 
subsection if it is engaged primarily in one of the businesses listed in 
G.S. 105-129.4(a) in an enterprise tier one area or an enterprise tier 
two area, as defined in G.S. 105-129.3. 

(3) Machinery and equipment. — For the purpose of this subsection, the 
term “machinery and equipment” means engines, machinery, equip- 
ment, tools, and implements used or designed to be used in one of the 
businesses listed in G.S. 105-129.4(a). Machinery and equipment are 
eligible for the refund provided in this subsection if the taxpayer 
places them in service in an enterprise tier one area or an enterprise 
tier two area, as defined in G.S. 105-129.3, capitalizes them for tax 
purposes under the Code, and does not lease them to another party. 

(i) (Repealed for taxes paid on or after January 1, 2008) Nonprofit 
Insurance Companies. — Eligible nonprofit insurance companies are allowed 
an annual refund of sales and use taxes paid under this Article as provided in 
this subsection. 

(1) Refunds. — An eligible nonprofit insurance company is allowed an 
annual refund of sales and use taxes paid by it under this Article on 
building materials, building supplies, fixtures, and equipment that 
become a part of its real property. Liability incurred indirectly by the 
company for sales and use taxes on these items is considered tax paid 
by the company. A request for a refund must be in writing and must 
include any information and documentation required by the Secre- 
tary. A request for a refund is due within six months after the end of 
the insurance company’s fiscal year. Refunds applied for after the due 
date are barred. 
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(2) Eligibility. — An insurance company is eligible for the refund provided 
in this subsection if it meets all of the following conditions: 

a. It is a nonprofit corporation. 

b. It is operated for the exclusive purpose of providing insurance and 
annuity contracts to or for the benefit of (i) organizations exempt 
from federal income tax under section 501(c)(3) of the Code and 
their employees or (ii) public institutions and their employees. 

c. The Secretary of Commerce has certified that the insurance com- 
pany will invest at least twenty million dollars ($20,000,000) in 
constructing a facility in this State for the conduct of its opera- 
tions. 

(3) Forfeiture. — If an eligible insurance company does not make the 
required minimum investment within five years after its first refund 
under this subsection, it loses its eligibility and forfeits all refunds 
already received under this subsection. Upon forfeiture, the company 
is liable for tax under this Article equal to the amount of all past taxes 
refunded under this subsection, plus interest at the rate established 
in G.S. 105-241.14), computed from the date each refund was issued. 
The tax and interest are due 30 days after the date of the forfeiture. 
A company that fails to pay the tax and interest is subject to the 
penalties provided in G.S. 105-236. 

(j) Certain Industrial Facilities. — The owner of an eligible facility is 
allowed an annual refund of sales and use taxes as provided in this subsection. 

(1) Refund. — The owner of an eligible facility is allowed an annual 
refund of sales and use taxes paid by it under this Article on qualified 
building materials, building supplies, fixtures, and equipment that 
become a part of the real property of the eligible facility. Liability 
incurred indirectly by the owner for sales and use taxes on these items 
is considered tax paid by the owner. Building materials, building 
supplies, fixtures, and equipment are qualified if they are installed in 
the construction of the facility. Purchases for subsequent repair, 
renovation, or equipment replacement are not qualified. 

A request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the State’s fiscal 
year. Refunds applied for after the due date are barred. 

(2) Eligibility. — A facility is eligible under this subsection if it meets both 
of the following conditions: 

a. It is primarily engaged in one of the industries listed in this 
subsection. 

b. The Secretary of Commerce has certified that the owner of the 
facility will invest at least the required amount of private funds to 
construct the facility in this State. For the purpose of this 
subsection, costs of construction may include costs of acquiring 
and improving land for the facility and costs of equipment for the 
facility. If the facility is located in an enterprise tier one, two, or 
three area as defined in G.S. 105-129.3, the required amount is 
fifty million dollars ($50,000,000). For all other facilities, the 
required amount is one hundred million dollars ($100,000,000). 

(3) (Effective for sales made before July 1, 2009) Industries. — This 
subsection applies to the following industries: 

a. Aircraft manufacturing. Aircraft manufacturing means manufac- 
turing or assembling complete aircraft. 

b. Bioprocessing. Bioprocessing means biomanufacturing or process- 
ing that includes the culture of cells to make commercial prod- 
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§ 105-164.14(j)(3) is set out twice. See notes. 


ucts, the purification of biomolecules from cells, or the use of 

these molecules in manufacturing. 

d. Computer manufacturing. Computer manufacturing means man- 
ufacturing or assembling electronic computers, such as personal 
computers, workstations, laptops, and computer servers. The 
term includes the assembly or integration of processors, 
coprocessors, memory, storage, and input/output devices into a 
user-programmable final product. The term does not include 
manufacturing or assembling computer peripheral equipment, 
such as storage devices, printers, monitors, input/output devices, 
and terminals. 

g. Motor vehicle manufacturing. Motor vehicle manufacturing means 
any of the following: 

1. Manufacturing complete automobiles and light-duty motor 
vehicles. 

2. Manufacturing heavy-duty truck chassis and assembling com- 
plete heavy-duty trucks, buses, heavy-duty motor homes, and 
other special purpose heavy-duty motor vehicles for highway 
use. 

3. Manufacturing complete military armored vehicles, 
nonarmored military universal carriers, combat tanks, and 
specialized components for combat tanks. 

j. Pharmaceutical and medicine manufacturing and distribution of 
pharmaceuticals and medicines. Pharmaceutical and medicine 
manufacturing means any of the following: 

1. Manufacturing biological and medicinal products. For the 
purpose of this sub-subdivision, a biological product is a 
preparation that is synthesized from living organisms or 
their products and used medically as a diagnostic, preven- 
tive, or therapeutic agent. For the purpose of this sub- 
subdivision, bacteria, viruses, and their parts are considered 
living organisms. 

2. Processing botanical drugs and herbs by grading, grinding, 
and milling. 

3. Isolating active medicinal principals from botanical drugs and 
herbs. 

4. Manufacturing pharmaceutical products intended for internal 
and external consumption in forms such as ampoules, tab- 
lets, capsules, vials, ointments, powders, solutions, and sus- 
pensions. 

m. Semiconductor manufacturing. Semiconductor manufacturing 
means development and production of semiconductor material, 
devices, or components. 

(3) (Effective for sales made on or after July 1, 2009) Industries. — 

This subsection applies to the following industries: 

a. Bioprocessing. Bioprocessing means biomanufacturing or process- 
ing that includes the culture of cells to make commercial prod- 
ucts, the purification of biomolecules from cells, or the use of 
these molecules in manufacturing. 

b. Pharmaceutical and medicine manufacturing and distribution of 
pharmaceuticals and medicines. Pharmaceutical and medicine 
manufacturing means any of the following: 

1. Manufacturing biological and medicinal products. For the 
purpose of this sub-subdivision, a biological product is a 
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preparation that is synthesized from living organisms or 
their products and used medically as a diagnostic, preven- 
tive, or therapeutic agent. For the purpose of this sub- 
subdivision, bacteria, viruses, and their parts are considered 


living organisms. 


2. Processing botanical drugs and herbs by grading, grinding, 


and milling. 


3. Isolating active medicinal principals from botanical drugs and 


herbs. 


4. Manufacturing pharmaceutical products intended for internal 
and external consumption in forms such as ampoules, tab- 
lets, capsules, vials, ointments, powders, solutions, and sus- 


pensions. 


(4) Forfeiture. — If the owner of an eligible facility does not make the 
required minimum investment within five years after the first refund 
under this subsection with respect to the facility, the facility loses its 
eligibility and the owner forfeits all refunds already received under 
this subsection. Upon forfeiture, the owner is liable for tax under this 


Article equal to the amount of all past taxes 


refunded under this 


subsection, plus interest at the rate established in G.S. 105-241.1(i), 
computed from the date each refund was issued. The tax and interest 
are due 30 days after the date of the forfeiture. A person that fails to 
pay the tax and interest is subject to the penalties provided in G.S. 
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21(a).) 


Subdivision (j)(3) Set Out Twice. — The 
first version of subdivision (j)(3) set out above is 
effective for sales made prior to July 1, 2009. 
The second version of subdivision Q)(3) set out 
above is effective for sales made on or after J uly 
1, 2009. 

Editor’s Note. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 4.2, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 4 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 


section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Session Laws 2004-124, s. 32B.5, provides 
that the amendment to subdivision (2) is 
effective on and after January 1, 2004, and 
applies to sales made on or after that date; the 
amendments to subdivision (j)(3) are effective 
July 1, 2004, apply to sales made on or after 
that date, and are repealed effective for sales 
made on or after July 1, 2009. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 
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Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2004-110, s. 8.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does this act affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 
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Effect of Amendments. — 

Session Laws 2003-435, 2nd Ex. Sess., s. 4.1, 
effective January 1, 2004, and applicable to 
sales made on or after that date, added subsec- 
tion (j). 

Session Laws 2004-110, s. 5.1, effective July 
1, 2004, and applicable to sales made on or after 
that date, in subdivision (j)(1), inserted “quali- 
fied” in the first sentence and added the last two 
sentences in the first paragraph. 

Session Laws 2004-124, s. 32B.1, rewrote 
sub-subdivision (j)(2)b. and subdivision (j)(3). 
See editor’s note for effective date and applica- 
bility. 

Session Laws 2004-170, s. 21.(a), effective 
July 1, 2004, deleted “services and of” at the 
end of the first paragraph of subsection (e). 


Part 5. Records Required to Be Kept. 


§ 105-164.29A. State government exemption process. 


(a) Application. — To be eligible for the exemption provided in G:S. 
105-164.13(52), a State agency must obtain from the Department a sales tax 
exemption number. The application for exemption must be in the form 
required by the Secretary, be signed by the State agency’s head, and contain 
any information required by the Secretary. The Secretary must assign a sales 
tax exemption number to a State agency that submits a proper application. 

(b) Liability. — A State agency that does not use the items purchased with 
its exemption number must pay the tax that should have been paid on the 
items purchased, plus interest calculated from the date the tax would other- 
wise have been paid. (2008-431, s. 4; 2004-170, s. 22.) 


stituted “1057164.13(52)” for “105-164.13(51)” 
in subsection (a). 


Effect of Amendments. — Session Laws 
2004-170, s. 22, effective August 2, 2004, sub- 


Part 8. Administration and Enforcement. 


§ 105-164.44F. Distribution of part of telecommunications 
taxes to cities. 


(a) Amount. — The Secretary must distribute to the cities part of the taxes 
imposed by G.S. 105-164.4(a) (4c) on telecommunications service. The Secre- 
tary must make the distribution within 75 days after the end of each calendar 
quarter. The amount the Secretary must distribute is eighteen and twenty-six 
hundredths percent (18.26%) of the net proceeds of the taxes collected during 
the quarter, minus two million six hundred twenty thousand nine hundred 
forty-eight dollars ($2,620,948). This deduction is one-fourth of the annual 
amount by which the distribution to cities of the gross receipts franchise tax on 
telephone companies, imposed by former G.S. 105-120, was required to be 
reduced beginning in fiscal year 1995-96 as a result of the “freeze deduction.” 
The Secretary must distribute the specified percentage of the proceeds, less the 
“freeze deduction” among the cities in accordance with this section. 

(b) Share of Cities Incorporated on or After January 1, 2001. — The share of 
a city incorporated on or after January 1, 2001, is its per capita share of the 
amount to be distributed to all cities incorporated on or after this date. This 
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amount is the proportion of the total to be distributed under this section that 
is the same as the proportion of the population of cities incorporated on or after 
January 1, 2001, compared to the population of all cities. In making the 
distribution under this subsection, the Secretary must use the most recent 
annual population estimates certified to the Secretary by the State Budget 
Officer. 

(c) Share of Cities Incorporated Before January 1, 2001. — The share of a 
city incorporated before January 1, 2001, is its proportionate share of the 
amount to be distributed to all cities incorporated before this date. A city’s 
proportionate share for a quarter is based on the amount of telephone gross 
receipts franchise taxes attributed to the city under G.S. 105-116.1 for the 
Same quarter that was the last quarter in which taxes were imposed on 
telephone companies under repealed G.S. 105-120. The amount to be distrib- 
uted to all cities incorporated before January 1, 2001, is the amount deter- 
mined under subsection (a) of this section, minus the amount distributed 
under subsection (b) of this section. 

The following changes apply when a city incorporated before January 1, 
2001, alters its corporate structure. When a change described in subdivision (2) 
or (3) occurs, the resulting cities are considered to be cities incorporated before 
January 1, 2001, and the distribution method set out in this subsection rather 
than the method set out in subsection (b) of this section apples: 

(1) If a city dissolves and is no longer incorporated, the proportional 
shares of the remaining cities incorporated before January 1, 2001, 
must be recalculated to adjust for the dissolution of that city. 

(2) Iftwo or more cities merge or otherwise consolidate, their proportional 
shares are combined. 

(3) If a city divides into two or more cities, the proportional share of the 
city that divides is allocated among the new cities on a per capita 
basis. 

(d) Share of Cities Served by a Telephone Membership Corporation. — The 
share of a city served by a telephone membership corporation, as described in 
Chapter 117 of the General Statutes, is computed as if the city was incorpo- 
rated on or after January 1, 2001, under subsection (b) of this section. Ifa city 
is served by a telephone membership corporation and another provider, then 
its per capita share under this subsection applies only to the population of the 
area served by the telephone membership corporation. 

(e) Ineligible Cities. — An ineligible city is disregarded for all purposes 
under this section. A city incorporated on or after January 1, 2000, is not 
eligible for a distribution under this section unless it meets both of the 
following requirements: 

(1) It is eligible to receive funds under G.S. 136-41.2. 

(2) A majority of the mileage of its streets are open to the public. 

(f) Nature. — The General Assembly finds that the revenue distributed 
under this section is local revenue, not a State expenditure, for the purpose of 
Section 5(3) of Article III of the North Carolina Constitution. Therefore, the 
Governor may not reduce or withhold the distribution. (2001-424, s. 34.25(b); 
2001-430, s. 10; 2001-487, s. 67(d); 2002-120, s. 4; 2004-203, s. 5(g).) 


Effect of Amendments. — ficer” for “State Planning Officer” in subsection 
Session Laws 2004-203, s. 5(g), effective Au- (b). 
gust 17, 2004, substituted “State Budget Of- 
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ARTICLE 5B. 
Scrap Tire Disposal Tax. 


§ 105-187.19. Use of tax proceeds. 


(a) The Secretary shall distribute the taxes collected under this Article, less 
the allowance to the Department of Revenue for administrative expenses, in 
accordance with this section. The Secretary may retain the cost of collection by 
the Department, not to exceed two hundred twenty-five thousand dollars 
($225,000) a year, as reimbursement to the Department. 

(b) Each quarter, the Secretary shall credit five percent (5%) of the net tax 
proceeds to the Solid Waste Management Trust Fund and shall credit twenty- 
seven percent (27%) of the net tax proceeds to the Scrap Tire Disposal Account. 
The Secretary shall distribute the remaining sixty-eight percent (68%) of the 
net tax proceeds among the counties on a per capita basis according to the most 
recent annual population estimates certified to the Secretary by the State 
Budget Officer. 

(c) A county may use funds distributed to it under this section only as 
provided in G.S. 130A-309.54. A county that receives funds under this section 
and that has an agreement with another unit of local government under which 
the other unit of local government provides for the disposal of solid waste for 
the county shall transfer the amount received under this section to the other 
unit of local government. A unit of local government to which funds are 
transferred is subject to the same restrictions on use of the funds as the county. 
ane Adlas ote 19938 Ne.485, 8: 13%¢..548, ss; 278) 1997-209, ss: 1,3; 2004-203; 
s. 5(h). 


Effect of Amendments. — Session Laws substituted “State Budget Officer” for “State 
2004-208, s. 5(h), effective August 17, 2004, Planning Officer” in subsection (b). 


ARTICLE 5C. 
White Goods Disposal Tax. 


§ 105-187.24. Use of tax proceeds. 


The Secretary shall distribute the taxes collected under this Article, less the 
Department of Revenue’s allowance for administrative expenses, in accordance 
with this section. The Secretary may retain the Department’s cost of collection, 
not to exceed two hundred twenty-five thousand dollars ($225,000) a year, as 
reimbursement to the Department. 

Each quarter, the Secretary shall credit eight percent (8%) of the net tax 
proceeds to the Solid Waste Management Trust Fund and shall credit twenty 
percent (20%) of the net tax proceeds to the White Goods Management 
Account. The Secretary shall distribute the remaining seventy-two percent 
(72%) of the net tax proceeds among the counties on a per capita basis 
according to the most recent annual population estimates certified to the 
Secretary by the State Budget Officer. The Department shall not distribute the 
tax proceeds to a county when notified not to do so by the Department of 
Environment and Natural Resources under G.S. 130A-309.87. If a county is 
not entitled to a distribution, the proceeds allocated for that county will be 
credited to the White Goods Management Account. 
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A county may use funds distributed to it under this section only as provided 
in G.S. 130A-309.82. A county that receives funds under this section and that 
has an interlocal agreement with another unit of local government under 
which the other unit provides for the disposal of solid waste for the county 
must transfer the amount received under this section to that other unit. A unit 
to which funds are transferred is subject to the same restrictions on use of the 


funds as the county. (1993, c. 471, s. 3; 1993 (Reg. Sess., 1994), c. 769, s. 15.1(b); 
1998-24, ss. 2, 7; 2000-109, s. 9(a); 2004-203, s. 5(i).) 


Effect of Amendments. — Session Laws 
2004-203, s. 5(i), effective August 17, 2004, 
substituted “State Budget Officer” for “State 


Planning Officer” in the second sentence of the 
second paragraph. 


ARTICLE 6. 
Gift Taxes. 


§ 105-188. Gift taxes; classification of beneficiaries; ex- 
emptions; rates of tax. 


CASE NOTES 


Transfer in Fee Simple Deemed Gift. — 
As a property owner’s deed of property to his 
uncle was an unconditional transfer in fee 
simple, and the owner did not show any excep- 
tion to the parol evidence rule, his claim that he 


transferred it in trust for his own benefit failed 
and the transfer was properly deemed a taxable 
gift. Joines v. Anderson, 161 N.C. App. 321, 587 
S.E.2d 926, 2003 N.C. App. LEXIS 2053 (2003), 


§ 105-195. Tax to be assessed upon actual value of prop- 
erty; manner of determining value of annu- 
ities, life estates and interests less than abso- 


lute interest. 


CASE NOTES 


Gift Tax Assessments. — Summary judg- 
ment was improperly granted in favor of tax- 
payers who sought refunds of gift taxes they 
paid under protest on their transfers of inter- 
ests in their residences to irrevocable trusts, 
retaining the rights to occupy the residences for 
five years or their lifetimes, whichever was 
shorter, as the Secretary of Revenue had, under 
G.S. 105-195, discretion to determine how to 


value the interests retained by the taxpayers, 
and there was no showing that this discretion 
was abused, nor was it shown, under G.S. 
105-267 that the taxpayers were entitled to 
refunds because the taxes were assessed for 
improper purposes or were otherwise invalid or 
excessive. Downs v. State, 159 N.C. App. 220, 
582 S.E.2d 638, 2003 N.C. App. LEXIS 1440 
(2003). 
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ARTICLE 8B. 


Taxes Upon Insurance Companies. 


§ 105-228.5. (Effective for taxable years beginning on or 
after January 1, 2003) Taxes measured by 


gross premiums. 


CASE NOTES 


Insurance Companies Liable for Local 
Use Taxes. — Recent amendments to G.S. 
105-228.10 make it clear that insurance com- 
panies are currently responsible for local use 
taxes, and the changes were made to clarify the 
law that existed prior to the amendments; thus, 
a trial court properly found an insurance com- 


pany liable for such taxes and rejected its claim 
that it had an exemption from such taxes under 
G.S. 105-228.5. Proposed Assessments of Addi- 
tional Sales & Use Tax v. Jefferson-Pilot Life 
Ins. Co., 161 N.C. App. 558, 589 S.E.2d 179, 
2003 N.C. App. LEXIS 2274 (2003). 


§ 105-228.10. No additional local taxes. 


CASE NOTES 


Insurance Companies Liable for Local 
Use Taxes. — Recent amendments to G.S. 
105-228.10 make it clear that insurance com- 
panies are currently responsible for local use 
taxes, and the changes were made to clarify the 
law that existed prior to the amendments; thus, 
a trial court properly found an insurance com- 


pany liable for such taxes and rejected its claim 
that it had an exemption from such taxes under 
G.S. 105-228.5. Proposed Assessments of Addi- 
tional Sales & Use Tax v. Jefferson-Pilot Life 
Ins: Go,, 161 N.C. App. 558, 589 S.E.2d 179, 
2003 N.C. App. LEXIS 2274 (2003). 


ARTICLE 8E. 


Excise Stamp Tax on Conveyances. 


§ 105-228.29. Exemptions. 


OPINIONS OF ATTORNEY GENERAL 


Excise Stamp Tax Not Applicable in 
Foreclosure Sale When Seller Is Federal 
Government Instrumentality. — See opin- 


ion of Attorney General to Mr. Austin C. Will- 
iams, 41 N.C.A.G. 714 (1972). 


ARTICLE 9. 


General Administration; Penalties and Remedies. 


§ 105-228.90. Scope and definitions. 


(a) Scope. — This Article applies to Subchapters I, V, and VIII of this 
Chapter, to the annual report filing requirements of G.S. 55-16-22, to the 
primary forest product assessment levied under Article 12 of Chapter 113A of 
the General Statutes, and to inspection taxes levied under Article 3 of Chapter 
119 of the General Statutes. 

(b) Definitions. — The following definitions apply in this Article: 
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(1) Charter school. — A nonprofit corporation that has a charter under 
G.S. 115C-238.29D to operate a charter school. 

(la) City. — A city as defined by G.S. 160A-1(2). The term also includes an 
urban service district defined by the governing board of a consolidated 
city-county, as defined by G.S. 160B-2(1). 

(1b) Code. — The Internal Revenue Code as enacted as of May 1, 2004, 
including any provisions enacted as of that date which become 
effective either before or after that date. 

(1c) County. — Any one of the counties listed in G.S. 153A-10. The term 
also includes a consolidated city-county as defined by G.S. 160B-2(1). 

(2) Department. — The Department of Revenue. 

(3) Electronic Funds Transfer. — A transfer of funds initiated by using an 
electronic terminal, a telephone, a computer, or magnetic tape to 
instruct or authorize a financial institution or its agent to credit or 
debit an account. 

(4) Income tax return preparer. — Any person who prepares for compen- 
sation, or who employs one or more persons to prepare for compensa- 
tion, any return of tax imposed by Article 4 of this Chapter or any 
claim for refund of tax imposed by Article 4 of this Chapter. For 
purposes of this definition, the completion of a substantial portion of 
a return or claim for refund is treated as the preparation of the return 
or claim for refund. The term does not include a person merely 
because the person (i) furnishes typing, reproducing, or other mechan- 
ical assistance, (ii) prepares a return or claim for refund of the 
employer, or an officer or employee of the employer, by whom the 
person is regularly and continuously employed, (iii) prepares as a 
fiduciary a return or claim for refund for any person, or (iv) represents 
a taxpayer in a hearing regarding a proposed assessment. 

(4d) Pass-through entity. — An entity or business, including a limited 
partnership, a general partnership, a joint venture, a Subchapter S 
Corporation, or a limited liability company, all of which is treated as 
owned by individuals or other entities under the federal tax laws, in 
which the owners report their share of the income, losses, and credits 
from the entity or business on their income tax returns filed with this 
State. For the purpose of this section, an owner of a pass-through 
entity is an individual or entity who is treated as an owner under the 
federal tax laws. 

(5) Person. — An individual, a fiduciary, a firm, an association, a part- 
nership, a limited liability company, a corporation, a unit of govern- 
ment, or another group acting as a unit. The term includes an officer 
or employee of a corporation, a member, a manager, or an employee of 
a limited liability company, and a member or employee of a partner- 
ship who, as officer, employee, member, or manager, is under a duty to 
perform an act in meeting the requirements of Subchapter I, V, or VIII 
of this Chapter, of G.S. 55-16-22, of Article 12 of Chapter 113A of the 
General Statutes, or of Article 3 of Chapter 119 of the General 
Statutes. 

(6) Secretary. — The Secretary of Revenue. 

(7) Tax. — A tax levied under Subchapter I, V, or VIII of this Chapter, the 
primary forest product assessment levied under Article 12 of Chapter 
113A of the General Statutes, or an inspection tax levied under Article 
3 of Chapter 119 of the General Statutes. Unless the context clearly 
requires otherwise, the terms “tax” and “additional tax” include 
penalties and interest as well as the principal amount. 

(8) Taxpayer. — A person subject to the tax or reporting requirements of 
Subchapter I, V, or VIII of this Chapter, of Article 12 of Chapter 113A 
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of the General Statutes, or of Article 3 of Chapter 119 of the General 
Statutes. (1991 (Reg. Sess., 1992), c. 930, s. 13; 1993, c. 12, s. 1; c. 354, 
s. 18; c. 450, s. 1; 1993 (Reg. Sess., 1994), c. 662, s. 1; c. 745, s. 13; 1995, 
c. 17, s. 9; c. 461, s. 14; 1995 (Reg. Sess., 1996), c. 664, s. 1; 1997-55, 
Symile 200 745,259.69 wl 0908-17 il Sen 999A15.8) de 200027 2ers0ls 
2000-126, s. 1; 2000-140, s. 69; 2001-414, s. 23; 2001-427, s. 4(a): 
2002-106, s. 1; 2002-126, s. 30C.1(a); 2003-25, s. 1; 2003-284, s. 37A.1; 
2003-416, s. 4(d); 2004-110, s. 1.1.) 


Editor’s Note. — 

Session Laws 2004-110, s. 1.2, provides: “Not- 
withstanding Section 1.1 of this part, any 
amendments to the Internal Revenue Code 
enacted after June 1, 2003, that increase North 
Carolina taxable income for the 2003 taxable 
year become effective for taxable years begin- 
ning on or after January 1, 2004.” 

Session Laws 2004-110, s. 8.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 


under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does this act affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Effect of Amendments. — 

Session Laws 2004-110, s. 1, effective July 17, 
2004, substituted “May 1, 2004” for “June 1, 
2003” in subdivision (b)(1b). 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 


§ 105-236. Penalties. 


CASE NOTES 


Constitutionality. — G.S. 105-236 with- 
stood defendants’ vagueness challenge and was 
held to be constitutional. State v. Sinnott, — 
N.C. App. —, 593 S.E.2d 439, 2004 N.C. App. 
LEXIS 370 (2004). 

Penalties assessed as an additional tax 
under G.S. 105-236 and other provisions of the 
North Carolina Revenue Act for failure to com- 
ply with the tax code are remedial, not puni- 
tive, and are thus not subject to N.C. Const. art. 
IX, § 7. N.C. Sch. Bds. Ass’n v. Moore, 160 N.C. 
App. 253, 585 S.E.2d 418, 2003 N.C. App. 
LEXIS 1794 (2003). 

Evidence Sufficient to Support Convic- 
tion. — Evidence was sufficient to establish 


that that defendants willfully attempted to 
evade or defeat a tax or its payment in violation 
of the state tax laws; in addition, the evidence 
tended to show that one defendant failed to file 
an income tax return for four years despite the 
fact that his gross income exceeded his federal 
and state exemption allowances and necessi- 
tated that he file a return in each of those years, 
thus supporting conviction under § 105-236(9). 
State v. Sinnott, — N.C. App. —, 593 S.E.2d 
439, 2004 N.C. App. LEXIS 370 (2004). 

Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


§ 105-236.1. Enforcement of revenue laws by revenue law 
enforcement agents. 


(a) General. — The Secretary may appoint employees of the Unauthorized 
Substances Tax Division to serve as revenue law enforcement officers having 
the responsibility and subject-matter jurisdiction to enforce the excise tax on 
unauthorized substances imposed by Article 2D of this Chapter. 

The Secretary may appoint up to 11 employees of the Motor Fuels Tax 
Division to serve as revenue law enforcement officers having the responsibility 
and subject-matter jurisdiction to enforce the taxes on motor fuels imposed by 
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Articles 36B, 36C, and 36D of this Chapter and by Chapter 119 of the General 
Statutes. 

The Secretary may appoint employees of the Criminal Investigations Divi- 
sion to serve as revenue law enforcement officers having the responsibility and 
subject-matter jurisdiction to enforce the following tax violations and criminal 
offenses: 

(1) The felony and misdemeanor tax violations in G.S. 105-236. 
(2) The misdemeanor tax violations in G.S. 105-449.117 and G.S. 105- 
449.120. 
(3) The following criminal offenses when they involve a tax imposed under 
Chapter 105 of the General Statutes: 
a. G.S. 14-91 (Embezzlement of State Property). 
. GS. 14-92 (Embezzlement of Funds). 
G.S. 14-100 (Obtaining Property By False Pretenses). 
. GS. 14-119 (Forgery). 
. G.S. 14-120 (Uttering Forged Paper). 
G.S. 14-401.18 (Sale of Certain Packages of Cigarettes). 

(b) Authority. — A revenue law enforcement officer is a State officer with 
jurisdiction throughout the State within the officer’s subject-matter jurisdic- 
tion. A revenue law enforcement officer may serve and execute notices, orders, 
warrants, or demands issued by the Secretary or the General Court of Justice 
in connection with the enforcement of the officer’s subject-matter jurisdiction. 
A revenue law enforcement officer has the full powers of arrest as provided by 
G.S. 15A-401 while executing the notices, orders, warrants, or demands. 

(c) Qualifications. — To serve as a revenue law enforcement officer, an 
employee must be certified as a criminal justice officer under Chapter 17C of 
the General Statutes. The Secretary may administer the oath of office to 
revenue law enforcement officers appointed pursuant to this section. (1997- 
903, s. 1; 2000-119, s. 1; 2004-124, s. 23.4.) 


mn enoniehion 


Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as ‘The 2004-124, s. 23.4, effective July 1, 2004, in- 


Current Operations and Capital Improvements  sgerted the second paragraph in subsection (a). 
Appropriations Act of 2004’.” 


Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


§ 105-241.4. Action to recover tax paid. 


CASE NOTES 


Cited in Downs y. State, 159 N.C. App. 220, 
582 S.E.2d 638, 2003 N.C. App. LEXIS 1440 
(2003). 


§ 105-243.1. Collection of tax debts. 


(a) Definitions.— The following definitions apply in this section: 

(1) Overdue tax debt.— Any part of a tax debt that remains unpaid 90 
days or more after the notice of final assessment was mailed to the 
taxpayer. The term does not include a tax debt, however, if the 
taxpayer entered into an installment agreement for the tax debt 
under G.S. 105-237 within 90 days after the notice of final assessment 


was mailed and has not failed to make any payments due under the 
installment agreement. 
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(2) Tax debt.— The total amount of tax, penalty, and interest due for 
which a notice of final assessment has been mailed to a taxpayer after 
the taxpayer no longer has the right to contest the debt. 

(b) Outsourcing.— The Secretary may contract for the collection of tax debts 
owed by nonresidents and foreign entities. At least 30 days before the 
Department submits a tax debt to a contractor for collection, the Department 
must notify the taxpayer by mail that the debt may be submitted for collection 
if payment is not received within 30 days after the notice was mailed. 

(c) Secrecy.— A contract for the collection of tax debts is conditioned on 
compliance with G.S. 105-259. If a contractor violates G.S. 105-259, the 
contract is terminated, and the Secretary must notify the contractor of the 
termination. A contractor whose contract is terminated for violation of G.S. 
105-259 is not eligible for an award of another contract under this section for 
a period of five years from the termination. These sanctions are in addition to 
the criminal penalties set out in G.S. 105-259. 

(d) Fee.— A collection assistance fee is imposed on an overdue tax debt that 
remains unpaid 30 days or more after the fee notice required by this subsection 
is mailed to the taxpayer. In order to impose a collection assistance fee on a tax 
debt, the Department must notify the taxpayer that the fee will be imposed if 
the tax debt is not paid in full within 30 days after the date the fee notice was 
mailed to the taxpayer. The Department may not mail the fee notice earlier 
than 60 days after the notice of final assessment for the tax debt was mailed to 
the taxpayer. The fee is collectible as part of the debt. The Secretary may waive 
the fee pursuant to G.S. 105-237 to the same extent as if it were a penalty. 

The amount of the collection assistance fee is twenty percent (20%) of the 
amount of the overdue tax debt. If a taxpayer pays only part of an overdue tax 
debt, the payment is credited proportionally to fee revenue and tax revenue. 

(e) Use. — The fee is a receipt of the Department and must be applied to the 
costs of collecting overdue tax debts. The proceeds of the fee must be credited 
to a special account within the Department and may be expended only as 
provided in this subsection. The proceeds of the fee may not be used for any 
purpose that is not directly and primarily related to collecting overdue tax 
debts. The Department may apply the proceeds of the fee for the purposes 
listed in this subsection. The remaining proceeds of the fee may be spent only 
pursuant to appropriation by the General Assembly. The fee proceeds do not 
revert but remain in the special account until spent for the costs of collecting 
overdue tax debts. The Department may apply the fee proceeds for the 
following purposes: 

(1) To pay contractors for collecting overdue tax debts under subsection (b) 
of this section. 

(2) To pay the fee the United States Department of the Treasury charges 
for setoff to recover tax owed to North Carolina. 

(3) To pay for taxpayer locater services, not to exceed one hundred 
thousand dollars ($100,000) a year. 

(f) Reports. — The Department must report semiannually to the Joint 
Legislative Commission on Governmental Operations and to the Revenue 
Laws Study Committee on its efforts to collect tax debts. Each report must 
include a breakdown of the amount and age of tax debts collected by collection 
agencies on contract, the amount and age of tax debts collected by the 
Department through warning letters, and the amount and age of tax debts 
otherwise collected by Department personnel. The report must itemize collec- 
tions by type of tax. Each report must also include a long-term collection plan, 
a timeline for implementing each step of the plan, a summary of steps taken 
since the last report and their results, and any other data requested by the 
Commission or the Committee. (2001-380, ss. 2, 8; 2002-126, s. 22.2; 2003-349, 
So; 2004-124 46s, 25.21 a),.25.0(0)% 2004-170, 8.22.5.) 


IS 
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Editor’s Note. — 

Session Laws 2002-126, ss. 22.6(a) to (c), as 
amended by Session Laws 2003-284, s. 23.1, 
and as amended by Session Laws 2004-124, ss. 
23.1 and 23.3(a), provides: “(a) There is appro- 
priated from the collection assistance fee ac- 
count created in G.S. 105-243.1 to the Depart- 
ment of Revenue the sum of one million six 
hundred twenty-two thousand eight hundred 
ninety-six dollars ($1,622,896) for the 2003- 
2004 fiscal year and the sum of two million one 
hundred fifty-four thousand five hundred nine- 
ty-three dollars ($2,154,593) for the 2004-2005 
fiscal year to pay for the costs of establishing 
and equipping a central taxpayer telecommuni- 
cations service center for collections and assis- 
tance and for the costs associated with aligning 
local field offices with the new center. Of the 
funds appropriated in this subsection, the sum 
of three million dollars ($3,000,000) that was 
designated for the 2003-2005 biennium to pay 
for the costs of establishing and equipping a 
central taxpayer telecommunications service 
center does not revert at the end of the 2004- 
2005 fiscal year but remains available until 
June 30, 2006, for operating costs of the service 
center. 

“(b) Repealed by Session Laws 2003-284, s. 
23.1, effective July 1, 2003. 

“(c) Beginning January 1, 2003, and ending 
six months following completion of the projects 
described in subsection (a) of this section, the 
Department of Revenue must report semiannu- 
ally to the Joint Legislative Commission on 
Governmental Operations on the use of the 
funds and the progress of establishing the new 
center.” 

Session Laws 2004-124, s. 23.2(b), provides: 
“Funds are appropriated in this act from the 
collection assistance fee account created in G.S. 
105-243.1 to the Department of Revenue for 
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postage for correspondence directly and prima- 
rily relating to collecting overdue tax debts, for 
operating expenses for Project Collect Tax, and 
for expenses of the Examinations and Collec- 
tions Division directly and primarily relating to 
collecting overdue tax debts as defined in GS. 
105-243.1. The Department of Revenue and the 
Office of State Budget and Management must 
account for all expenditures using accounting 
procedures that clearly distinguish costs alloca- 
ble to collecting overdue tax debts as defined in 
G.S. 105-243.1 from costs allocable to other 
purposes and must demonstrate that none of 
the fee proceeds are used for any purpose other 
than collecting overdue tax debts. 

“The Department of Revenue must report to 
the 2005 General Assembly on its implementa- 
tion of this section.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-124, ss. 23.2(a) and 
23.3(c), effective July 1, 2004, rewrote subsec- 
tion (e); and in subsection (f), inserted “semian- 
nually” following “report” near the beginning of 
the first sentence, and deleted the former sec- 
ond sentence. 

Session Laws 2004-170, s. 22.5, effective Au- 
gust 2, 2004, inserted the third sentence of 
subsection (e). 


§ 105-256. Reports prepared by Secretary of Revenue. 


(a) Reports. — The Secretary shall prepare and publish the following: 
(1) At least every two years, statistics concerning taxes imposed by this 
Chapter, including amounts collected, classifications of taxpayers, 
geographic distribution of taxes, and other facts considered pertinent 


and valuable. 


(2) At least every two years, a tax expenditure report that lists the tax 
expenditures made by a provision in this Chapter, other than a 
provision in Subchapter II, and gives an estimate of the amount by 
which revenue is reduced by each tax expenditure. A “tax expendi- 
ture” is an exemption, an exclusion, a deduction, an allowance, a 
credit, a refund, a preferential tax rate, or another device that reduces 
the amount of tax revenue that would otherwise be available to the 
State. An estimate of the amount by which revenue is reduced by a tax 
expenditure may be stated as ranging between two amounts if the 


Department does not have su 


estimate. 


fficient data to make a more specific 


982 


§$105-256 TAXATION $105-256 


(3) As often as required, a report that is not listed in this subsection but 
is required by another law. 

(4) As often as the Secretary determines is needed, other reports concern- 
ing taxes imposed by this Chapter. 

(5) At least once a year, a statement of the taxpayer’s bill of rights, which 
sets forth in simple and nontechnical terms the following: 

a. The taxpayer’s right to have the taxpayer’s tax information kept 
confidential. 

b. The rights of a taxpayer and the obligations of the Department 
during an audit. 

c. The procedure for a taxpayer to appeal an adverse decision of the 
Department at each level of determination. 

d. The procedure for a taxpayer to claim a refund for an alleged 
overpayment. 

e. The procedure for a taxpayer to request information, assistance, 
and interpretations or to make complaints. 

f. Penalties and interest that may apply and the basis for requesting 
waiver of a penalty. 

g. The procedures the Department may use to enforce the collection of 
a tax, including assessment, jeopardy assessment, enforcement of 
hens, and garnishment and attachment. 

(6) On an annual basis, a report on the quality of services provided to 
taxpayers, including telephone and walk-in assistance and taxpayer 
education. The report must be submitted to the Joint Legislative 
Commission on Governmental Operations. 

(7) The reports required under G.S. 105-129.19 and G.S. 105-129.44. 

(b) Information. — The Secretary may require a unit of State or local 
government to furnish the Secretary statistical information the Secretary 
needs to prepare a report under this section. Upon request of the Secretary, a 
unit of government shall submit statistical information on one or more forms 
provided by the Secretary. 

(c) Distribution. — The Secretary shall distribute reports prepared by the 
Secretary as follows without charge: 

(1) Five copies to the Division of State Library of the Department of 
Cultural Resources, as required by G.S. 125-11.7. 

(2) Five copies to the Legislative Services Commission for the use of the 
General Assembly. 

(3) Upon request, one copy to each entity and official to which a copy of the 
reports of the Appellate Division of the General Court of Justice is 
furnished under G.S. 7A-343.1. 

(4) One copy of the tax expenditure report to each member of the General 
Assembly and, upon request, one copy of any other report to each 
member of the General Assembly. 

(5) One copy of the taxpayer’s bill of rights to each taxpayer the Depart- 
ment contacts regarding determination or collection of a tax, other 
than by providing a tax form. 

(6) Upon request, one copy of the taxpayer’s bill of rights to each taxpayer. 

The Secretary may charge a person not listed in this subsection a fee for a 
report prepared by the Secretary in an amount that covers publication or 
copying costs and mailing costs. 

(d) Other Requirements. — The following requirements apply to the Secre- 
tary: 

(1) Video Poker. — G.S. 14-306.1G) requires the Department to provide 
summary reports quarterly to the Joint Legislative Commission on 
Governmental Operations. 

(2) Escheats. — G.S. 116B-60(g) requires the Secretary to furnish infor- 
mation to the Escheat Fund on October 1 of each year. 
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(e) Repealed by Session Laws 2004-124, s. 23.3(b), effective July 1, 2004. 
(1939, c. 158, s. 926; 1955, c. 1350, s. 8; 1973, c. 476, s. 193; 1991, c. 10, s. 1; 
1991 (Reg. Sess., 1992), c. 1007, s. 16; 1993, c. 433, s. 1; c. 532, s. 6; 2001-414, 
ss. 25, 26; 2002-87, s. 8; 2002-126, s. 22.5; 2004-124, s. 23.3(b).) 


Editor’s Note. — 

Session Laws 2004-124, s. 30.9, provides: 
“Any funds received by the Department of 
Transportation as a result of the Department of 
Revenue’s Fuel Tax Action Plan in an amount 
greater than the costs of administering the 
program during the 2004-2005 fiscal year shall 
be distributed equally among the 14 Highway 
Divisions. One-half of the funds distributed to 
each Highway Division shall be used for con- 
tract resurfacing and the remaining one-half of 
the funds distributed to each Highway Division 
shall be used for highway maintenance. 

“The Department of Revenue shall submit 
periodic reports to the Joint Legislative Trans- 
portation Oversight Committee and the Joint 
Legislative Commission on Governmental Op- 
erations on the implementation of the Depart- 
ment’s Fuel Tax Action Plan. The initial report 
shall describe the plan, the steps the Depart- 
ment intends to take to implement the plan, the 
timetable for implementation of the steps, and 
the amount of revenue the Department expects 
to generate. Subsequent reports shall describe 
the Department’s progress in implementing the 
plan, the number of newly authorized positions 


that have been filled, and the amount and 
source of revenue generated from implementa- 
tion. The Department shall submit the initial 
report August 1, 2004. Subsequent reports 
shall be submitted every three months starting 
November 1, 2004, until the end of the plan. 
The Department shall not distribute revenue 
generated by the Fuel Tax Action Plan until the 
revenue has been included in a report submit- 
ted under this section.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-124, s. 23.3(b), effective 
July 1, 2004, repealed former subsection (e) 
concerning local tax administration expenses. 


§ 105-259. Secrecy required of officials; penalty for viola- 


tion. 


(a) Definitions. — The following definitions apply in this section: 
(1) Employee or officer. — The term includes a former employee, a former 
officer, and a current or former member of a State board or commis- 


sion. 


(2) Tax information. — Any information from any source concerning the 
liability of a taxpayer for a tax, as defined in G.S. 105-228.90. The 


term includes the following: 


a. Information contained on a tax return, a tax report, or an applica- 
tion for a license for which a tax is imposed. 

b. Information obtained through an audit of a taxpayer or by corre- 
spondence with a taxpayer. 

c. Information on whether a taxpayer has filed a tax return or a tax 


report. 


d. A list or other compilation of the names, addresses, social security 
numbers, or similar information concerning taxpayers. 

The term does not include (i) statistics classified so that information 

about specific taxpayers cannot be identified, (ii) an annual report 

required to be filed under G.S. 55-16-22 or (iii) information submitted 

to the Business License Information Office of the Department of 

Secretary of State on a master application form for various business 


licenses. 


(b) Disclosure Prohibited. — An officer, an employee, or an agent of the State 
who has access to tax information in the course of service to or employment by 
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the State may not disclose the information to any other person unless the 
disclosure is made for one of the following purposes: 

(1) To comply with a court order or a law. 

(2) Review by the Attorney General or a representative of the Attorney 
General. 

(3) Review by a tax official of another jurisdiction to aid the jurisdiction in 
collecting a tax imposed by this State or the other jurisdiction if the 
laws of the other jurisdiction allow it to provide similar tax informa- 
tion to a representative of this State. 

(4) To provide a governmental agency or an officer of an organized 
association of taxpayers with a list of taxpayers who have paid a 
privilege license tax under Article 2 of this Chapter. 

(5) To furnish to the chair of a board of county commissioners information 
on the county sales and use tax. 

(5a) Reserved. 

(5b) To furnish to the finance officials of a city a list of the utility taxable 
gross receipts and piped natural gas tax revenues attributable to the 
city under G.S. 105-116.1 and G.S. 105-187.44 or under former G.S. 
105-116 and G.S. 105-120. 

(5c) To provide the following information to a regional public transporta- 
tion authority or a regional transportation authority created pursuant 
to Article 26 or Article 27 of Chapter 160A of the General Statutes on 
an annual basis, when the information is needed to enable the 
authority to administer its tax laws: 

a. The name, address, and identification number of retailers who 
collect the tax on leased vehicles imposed by G.S. 105-187.5. 

b. The name, address, and identification number of a retailer audited 
by the Department of Revenue regarding the tax on leased 
vehicles imposed by G.S. 105-187.5, when the Department deter- 
mines that the audit results may be of interest to the authority. 

(5d) To provide the following information to a county or city on an annual 
basis, when the county or city needs the information for the admin- 
istration of its local tax on prepared food and beverages: 

a. The name, address, and identification number of retailers who 
collect the sales and use taxes imposed under Article 5 of this 
Chapter and may be engaged in the business of selling prepared 
food and beverages. 

b. The name, address, and identification number of a retailer audited 
by the Department of Revenue regarding the sales and use taxes 
imposed under Article 5 of this Chapter, when the Department 
determines that the audit results may be of interest to the county 
or city in the administration of its local tax on prepared food and 
beverages. 

(6) To sort, process, or deliver tax information on behalf of the Depart- 
ment of Revenue. 

(6a) To furnish the county official designated under G.S. 105-164.14(f) a 
list of claimants that have received a refund of the county sales or use 
tax to the extent authorized in G.S. 105-164.14(f). 

(7) To exchange information with the Division of the State Highway 
Patrol of the Department of Crime Control and Public Safety, the 
Division of Motor Vehicles of the Department of Transportation, or the 
International Fuel Tax Association, Inc., when the information is 
needed to fulfill a duty imposed on the Department of Revenue, the 
Division of the State Highway Patrol of the Department of Crime 
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Control and Public Safety, or the Division of Motor Vehicles of the 

Department of Transportation. 

(7a) To furnish the name and identifying information of motor carriers 
whose licenses have been revoked to the administrator of a national 
criminal justice system database that makes the information avail- 
able only to criminal justice agencies and public safety organizations. 

(8) To furnish to the Department of State Treasurer, upon request, the 
name, address, and account and identification numbers of a taxpayer 
who may be entitled to property held in the Escheat Fund. 

(9) To furnish to the Employment Security Commission the name, ad- 
dress, and account and identification numbers of a taxpayer when the 
information is requested by the Commission in order to fulfill a duty 
imposed under Article 2 of Chapter 96 of the General Statutes. 

(9a) To furnish information to the Employment Security Commission to 
the extent required for its NC WORKS study of the working poor 
pursuant to G.S. 108A-29(r). The Employment Security Commission 
shall use information furnished to it under this subdivision only in a 
nonidentifying form for statistical and analytical purposes related to 
its NC WORKS study. The information that may be furnished under 
this subdivision is the following with respect to individual income 
taxpayers, as shown on the North Carolina income tax forms: 

a. Name, social security number, spouse’s name, spouse’s social 
security number, and county of residence. 

b. Filing status and federal personal exemptions. 

c. Federal taxable income, additions to federal taxable income, and 
total of federal taxable income plus additional income. 

d. Income while a North Carolina resident, total income from North 
Carolina sources while a nonresident, and total income from all 
sources. 

e. Exemption for children, nonresidents’ and part-year residents’ 
exemption for children, and credit for children. 

f. Expenses for child and dependent care, portion of expenses paid 
while a resident of North Carolina, portion of expenses paid while 
a resident of North Carolina that was incurred for dependents 
who were under the age of seven and dependents who were 
physically or mentally incapable of caring for themselves, credit 
for child and dependent care expenses, other qualifying expenses, 
credit for other qualifying expenses, total credit for child and 
dependent care expenses. 

(10) ae by the State Auditor to the extent authorized in G.S. 

47-64.7. 

(11) To give a spouse who elects to file a joint tax return a copy of the 
return or information contained on the return. 

(lla) To provide a copy of a return to the taxpayer who filed the return. 

(11b) In the case of a return filed by a corporation, a partnership, a trust, 
or an estate, to provide a copy of the return or information on the 
return to a person who has a material interest in the return if, under 
the circumstances, section 6103(e)(1) of the Code would require 
disclosure to that person of any corresponding federal return or 
information. 

(11c) In the case of a return of an individual who is legally incompetent or 
deceased, to provide a copy of the return to the legal representative of 
the estate of the incompetent individual or decedent. 

(12) To contract with a financial institution for the receipt of withheld 
income tax payments under G.S. 105-163.6 or for the transmittal of 
payments by electronic funds transfer. 
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(13) To furnish the Fiscal Research Division of the General Assembly, 
upon request, a sample, suitable in character, composition, and size 
for statistical analyses, of tax returns or other tax information from 
iste taxpayers’ names and identification numbers have been re- 
moved. 

(14) To exchange information concerning a tax imposed by Subchapter V 
of this Chapter with the Standards Division of the Department of 
Agriculture and Consumer Services when the information is needed 
to administer the Gasoline and Oil Inspection Act, Article 3 of Chapter 
119 of the General Statutes. 

(15) To exchange information concerning a tax imposed by Articles 2A, 2C, 
or 2D of this Chapter with one of the following agencies when the 
information is needed to fulfill a duty imposed on the Department or 
the agency: 

a. The North Carolina Alcoholic Beverage Control Commission. 

b. The Division of Alcohol Law Enforcement of the Department of 
Crime Control and Public Safety. 

c. The Bureau of Alcohol, Tobacco, and Firearms of the United States 
Treasury Department. 

d. Law enforcement agencies. 

e. The Division of Community Corrections of the Department of 
Correction. 

(15a) To furnish to the head of the appropriate State or federal law 
enforcement agency information concerning the commission of an 
offense under the jurisdiction of that agency discovered by the 
Department during a criminal investigation of the taxpayer. 

(16) To furnish to the Department of Secretary of State the name, address, 
tax year end, and account and identification numbers of a corporation 
liable for corporate income or franchise taxes or of a limited liability 
company liable for a corporate or a partnership tax return to enable 
the Secretary of State to notify the corporation or the limited liability 
company of the annual report filing requirement or that its articles of 
incorporation or articles of organization or its certificate of authority 
has been suspended. 

(16a) To provide the North Carolina Self-Insurance Guaranty Association 
information on self-insurers’ premiums as determined under G.S. 
105-228.5(b), (b1), and (c) for the purpose of collecting the assess- 
ments authorized in G.S. 97-133(a). 

(17) To inform the Business License Information Office of the Department 
of Secretary of State of the status of an application for a license for 
which a tax is imposed and of any information needed to process the 
application. 

(18) To furnish to the Office of the State Controller the name, address, and 
account and identification numbers of a taxpayer upon request to 
enable the State Controller to verify statewide vendor files or track 
debtors of the State. 

(19) To furnish to the North Carolina Industrial Commission information 
concerning workers’ compensation reported to the Secretary under 
G.S. 105-163.7. 

(20) (Repealed effective January 1, 2012) To furnish to the Environ- 
mental Management Commission information concerning whether a 
person who is requesting certification of a dry-cleaning facility or 
wholesale distribution facility from the Commission is lable for 
privilege tax under Article 5D of this Chapter. 
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(21) To exchange information concerning the tax on piped natural gas 
imposed by Article 5E of this Chapter with the North Carolina 
Utilities Commission or the Public Staff of that Commission. 

(22) To provide the Secretary of Administration pursuant to G.S. 143-59.1 
a list of vendors and their affiliates who meet one or more of the 
conditions of G.S. 105-164.8(b) but refuse to collect the use tax levied 
under Article 5 of this Chapter on their sales delivered to North 
Carolina. 

(23) To provide public access to a database containing the names and 
account numbers of taxpayers who are not required to pay sales and 
use taxes under Article 5 of this Chapter to a retailer because of an 
exemption or because they are authorized to pay the tax directly to the 
Department of Revenue. 

(24) To furnish the Department of Commerce and the Employment 
Security Commission a copy of the qualifying information required in 
G.S. 105-129.7(b). 

(25) To provide public access to a database containing the names of 
retailers who are registered to collect sales and use taxes under 
Article 5 of this Chapter. 

(26) To contract for the collection of tax debts pursuant to G.S. 105-243.1. 

(27) To publish the information required under G.S. 105-129.6. 

(28) To exchange information concerning a tax credit claimed under 
Article 3E of this Chapter with the North Carolina Housing Finance 
Agency. 

(29) To provide to the Economic Investment Committee established pur- 
suant to G.S. 143B-437.48 information necessary to implement Part 
2F of Article 10 of Chapter 143B of the General Statutes. 

(30) (Effective for business activities occurring on or after May 1, 
2005) To publish the information required under G.S. 105-129.54 and 
to prove that a business does not meet the definition of “small 
business” under Article 3F of this Chapter because the annual receipts 
of the business, combined with the annual receipts of all related 
persons, exceeds the applicable amount. 

(c) Punishment. — A person who violates this section is guilty of a Class 1 
misdemeanor. If the person committing the violation is an officer or employee, 
that person shall be dismissed from public office or public employment and 
may not hold any public office or public employment in this State for five years 
after the violation. (1939, c. 158, s. 928; 1951, c. 190, s. 2; 1973, c. 476, s. 193; 
c. 903; 8.4307 1287) 8.13; 1975, co TOs r29ecr 2756s 7: 190 The On Tesre long, 
c. 495; 1983, c. 7; 1983 (Reg. Sess., 1984), c. 1004, s. 3; c. 1034, s. 125; 1987, c. 
440, s. 4; 1989, c. 628; c. 728, s. 1.47; 1989 (Reg. Sess., 1990), c. 945, s. 15; 1993, 
c. 485, s. 31; c. 539, s. 712; 1994, Ex. Sess., c. 14, s. 51; c. 24, s. 14(c); 1993 (Reg. 
pess,, 1994), '¢. 679, 5.8.4; 1995) ¢ 17,8. 11¥¢, 213.9) 1997411 Gs G99 Gd. 
s. 14, 1997-340,"s. 2;°1997-392) 84,1; 1997-475, s° 6.11 199822" ssr 10. 11; 
1998-98, ss. 13.1(b), 20; 1998-139, s. 1; 1998-212, s. 12.27A(0); 1999-219, s. 7.1; 
1999-340, s. 8; 1999-341, s. 8; 1999-360, s. 2.1; 1999-438, s. 18; 1999-452, s. 
28.1; 2000-120, s. 8; 2000-173, s. 11; 2001-205, s. 1; 2001-380, s. 5; 2001-476, s. 
8(b); 2001-487, ss. 47(d), 123; 2002-87, s. 7; 2002-106, s. 5; 2002-172, s. 2.3; 
2003-349, s. 4; 2003-416, s. 2; 2004-124, s. 32D.3; 2004-170, s. 23.) 


Editor’s Note. — Session Laws 2004-124, s. 33.5, contains a 
Session Laws 2004-124, s. 1.2, provides: severability clause. 
“This act shall be known as ‘The Current Op- The Business License Information Office of 
erations and Capital Improvements Appropria- | the Department of Secretary of State, referred 
tions Act of 2004’.” to in sub-subdivision (a)(2)c. and subdivision 
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(b)(17), was abolished by Session Laws 2004- 
124, s. 13.9A(a). 

Effect of Amendments. — 

Session Laws 2004-124, s. 32D.3, effective for 
business activities occurring on or after May 1, 
2005, added subdivision (b)(30). 

Session Laws 2004-170, s. 23, effective Au- 
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gust 2, 2004, in subdivision (b)(7), inserted “the 
Division of Motor Vehicles of the Department of 
Transportation,” following “Safety,” substituted 
“Revenue,” for “Revenue or,” and added “or the 
Division of Motor Vehicles of the Department of 
Transportation” following “Safety.” 


OPINIONS OF ATTORNEY GENERAL 


Transfer of Division of Motor Vehicles 
Enforcement Section to Department of 
Crime Control and Public Safety. — The 
failure of Session Laws 2002-190 (HB 314) to 
include subdivision (b)(7) of this section in the 
series of specific statutes for which the term 
“Department of Crime Control and Public 
Safety” was substituted for the term “Division 
of Motor Vehicles of the Department of Trans- 
portation,” has no legal significance because the 
General Assembly intended that the subdivi- 
sion should remain a viable exception to the 
general prohibition against disclosure of tax 
information. See opinion of Attorney General to 
Sabra J. Faires, Assistant Secretary for Tax 
Administration, Department of Revenue, 2002 
N.C.A.G. 30 (11/18/02). 


Effective January 1, 2003, the Department of 
Revenue should administer subdivision (b)(7) of 
this section as if it reads: “To exchange infor- 
mation with Motor Vehicles Enforcement Sec- 
tion of the Department of Crime Control and 
Public Safety or the International Fuel Tax 
Association Inc. when the information is 
needed to fulfill a duty imposed on the Depart- 
ment of Revenue or the Motor Vehicles Enforce- 
ment Section of the Department of Crime Con- 
trol and Public Safety.” See opinion of Attorney 
General to Sabra J. Faires, Assistant Secretary 
for Tax Administration, Department of Reve- 
nue, 2002 N.C.A.G. 30 (11/18/02). 


§ 105-266. Overpayment of taxes to be refunded with in- 


terest. 


Editor’s Note. — Session Laws 2004-110, s. 
1.3, provides: “Notwithstanding the time limi- 
tations of G.S. 105-266 and G.S. 105-266.1, a 
refund for an overpayment of tax resulting 
from a change in the law enacted by this part 
regarding the exclusion of gain on the sale or 


exchange of a principal residence by a member 
of the uniformed services or the Foreign Service 
of the United States is timely if a demand for 
the refund is filed on or before November 11, 
2004.” 


§ 105-266.1. Refunds of overpayment of taxes. 


Editor’s Note. — Session Laws 2004-110, s. 
1.3, provides: “Notwithstanding the time limi- 
tations of G.S. 105-266 and G.S. 105-266.1, a 
refund for an overpayment of tax resulting 
from a change in the law enacted by this part 
regarding the exclusion of gain on the sale or 


exchange of a principal residence by a member 
of the uniformed services or the Foreign Service 
of the United States is timely if a demand for 
the refund is filed on or before November 11, 
2004.” 


§ 105-267. Taxes to be paid; suits for recovery of taxes. 


CASE NOTES 


Burden Is on Taxpayer to Show Exemp- 
tion. — 

Summary judgment was improperly granted 
in favor of taxpayers who sought refunds of gift 
taxes they paid under protest on their transfers 
of interests in their residences to irrevocable 
trusts, retaining the rights to occupy the resi- 


dences for five years or their lifetimes, which- 
ever was shorter, as the Secretary of Revenue 
had, under G.S. 105-195, discretion to deter- 
mine how to value the interests retained by the 
taxpayers, and there was no showing that this 
discretion was abused, nor was it shown, under 
G.S. 105-267 that the taxpayers were entitled 
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to refunds because the taxes were assessed for 
improper purposes or were otherwise invalid or 
excessive. Downs v. State, 159 N.C. App. 220, 
582 S.E.2d 638, 2003 N.C. App. LEXIS 1440 
(2003). 

Section 105-267 did not preclude action 
by the North Carolina School Boards As- 
sociation and several boards of education for a 
declaratory judgment that various monetary 
payments collected by state agencies were sub- 
ject to N.C. Const. art. IX, § 7; school boards 
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did not owe any taxes, and their claims against 
the North Carolina Secretary of Revenue were 
not brought for the purpose of preventing the 
collection of any tax but instead to determine 
the proper disposition of amounts collected by 
the North Carolina Department of Revenue as 
statutorily-denominated “penalties” or “addi- 
tional taxes.” N.C. Sch. Bds. Ass’n v. Moore, 160 
N.C. App. 253, 585 S.E.2d 418, 2003 N.C. App. 
LEXIS 1794 (2003). 


SUBCHAPTER II. LISTING, APPRAISAL, AND 
ASSESSMENT OF PROPERTY AND COLLECTION OF 
TAXES ON PROPERTY. 


ARTICLE 12. 
Property Subject to Taxation. 


§ 105-277.2. Agricultural, horticultural, and forestland — 


Definitions. 


The following definitions apply in G.S. 105-277.3 through G.S. 105-277.7: 

(1) Agricultural land. — Land that is a part of a farm unit that is actively 
engaged in the commercial production or growing of crops, plants, or 
animals under a sound management program. Agricultural land 
includes woodland and wasteland that is a part of the farm unit, but 
the woodland and wasteland included in the unit must be appraised 
under the use-value schedules as woodland or wasteland. A farm unit 
may consist of more than one tract of agricultural land, but at least 
one of the tracts must meet the requirements in G.S. 105-277.3(a)(1), 
and each tract must be under a sound management program. If the 
agricultural land includes less than 20 acres of woodland, then the 
woodland portion is not required to be under a sound management 
program. Also, woodland is not required to be under a sound manage- 
ment program if it is determined that the highest and best use of the 
woodland is to diminish wind erosion of adjacent agricultural land, 
protect water quality of adjacent agricultural land, or serve as buffers 
for adjacent livestock or poultry operations. 

(la) Business entity. — A corporation, a general partnership, a limited 
partnership, or a limited lability company. 

(2) Forestland. — Land that is a part of a forest unit that is actively 
engaged in the commercial growing of trees under a sound manage- 
ment program. Forestland includes wasteland that is a part of the 
forest unit, but the wasteland included in the unit must be appraised 
under the use-value schedules as wasteland. A forest unit may consist 
of more than one tract of forestland, but at least one of the tracts must 
meet the requirements in G.S. 105-277.3(a)(3), and each tract must be 
under a sound management program. 

(3) Horticultural land. — Land that is a part of a horticultural unit that 
is actively engaged in the commercial production or growing of fruits 
or vegetables or nursery or floral products under a sound manage- 
ment program. Horticultural land includes woodland and wasteland 
that is a part of the horticultural unit, but the woodland and 
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wasteland included in the unit must be appraised under the use-value 
schedules as woodland or wasteland. A horticultural unit may consist 
of more than one tract of horticultural land, but at least one of the 
tracts must meet the requirements in G.S. 105-277.3(a)(2), and each 
tract must be under a sound management program. If the horticul- 
tural land includes less than 20 acres of woodland, then the woodland 
portion is not required to be under a sound management program. 

Also, woodland is not required to be under a sound management 

program if it is determined that the highest and best use of the 

woodland is to diminish wind erosion of adjacent horticultural land or 
protect water quality of adjacent horticultural land. 
(4) Individually owned. — Owned by one of the following: 

a. Anatural person. For the purpose of this section, a natural person 
who is an income beneficiary of a trust that owns land may elect 
to treat the person’s beneficial share of the land as owned by that 
person. If the person’s beneficial interest is not an identifiable 
share of land but can be established as a proportional interest in 
the trust income, the person’s beneficial share of land is a 
percentage of the land owned by the trust that corresponds to the 
beneficiary’s proportional interest in the trust income. For the 
purpose of this section, a natural person who is a member of a 
business entity, other than a corporation, that owns land may 
elect to treat the person’s share of the land as owned by that 
person. The person’s share is a percentage of the land owned by 
the business entity that corresponds to the person’s percentage of 
ownership in the entity. 

b. (Effective for taxes imposed for taxable years beginning 
prior to July 1, 2004) A business entity having as its principal 
business one of the activities described in subdivisions (1), (2), 
and (3) and whose members are all natural persons who meet one 
or more of the following conditions: 

1. The member is actively engaged in the business of the entity. 

2. The member is a relative of a member who is actively engaged 
in the business of the entity. 

3. The member is a relative of, and inherited the membership 
interest from, a decedent who met one or both of the preced- 
ing conditions after the land qualified for classification in the 
hands of the business entity. 

b. (Effective for taxes imposed for taxable years beginning on 
or after July 1, 2004) A business entity having as its principal 
business one of the activities described in subdivisions (1), (2), 
and (3) and whose members are all natural persons who meet one 
or more of the conditions listed in this sub-subdivision. For the 
purpose of this sub-subdivision, the terms “having as its principal 
business” and “actively engaged in the business of the entity” 
include the leasing of the land for one of the activities described 
in subdivisions (1), (2), and (3) only if all members of the business 
entity are relatives. 

1. The member is actively engaged in the business of the entity. 

2. The member is a relative of a member who is actively engaged 
in the business of the entity. 

3. The member is a relative of, and inherited the membership 
interest from, a decedent who met one or both of the preced- 
ing conditions after the land qualified for classification in the 
hands of the business entity. 
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c. A trust that was created by a natural person who transferred the 
land to the trust and each of whose beneficiaries who is currently 
entitled to receive income or principal meets one of the following 
conditions: 

1. Is the creator of the trust or the creator’s relative. 

2. Is a second trust whose beneficiaries who are currently enti- 
tled to receive income or principal are all either the creator of 
the first trust or the creator’s relatives. 

d. A testamentary trust that meets all of the following conditions: 

1. It was created by a natural person who transferred to the trust 
land that qualified in that person’s hands for classification 
under G.S. 105-277.3. 

2. At the time of the creator’s death, the creator had no relatives 
as defined in this section as of the date of death. 

3. The trust income, less reasonable administrative expenses, is 
used exclusively for educational, scientific, literary, cultural, 
charitable, or religious purposes as defined in G.S. 105- 
278.3(d): 

e. Tenants in common, if each tenant is either a natural person or a 
business entity described in sub-subdivision b. of this subdivision. 
Tenants in common may elect to treat their individual shares as 
owned by them individually in accordance with G.S. 105- 
302(c)(9). The ownership requirements of G.S. 105-277.3(b) apply 
to each tenant in common who is a natural person, and the 
ownership requirements of G.S. 105-277.3(b1) apply to each 
tenant in common who is a business entity. 

(4a) Member. — A shareholder of a corporation, a partner of a general or 
limited partnership, or a member of a limited liability company. 

(5) Present-use value. — The value of land in its current use as agricul- 
tural land, horticultural land, or forestland, based solely on its ability 
to produce income and assuming an average level of management. A 
rate of nine percent (9%) shall be used to capitalize the expected net 
income of forestland. The capitalization rate for agricultural land and 
horticultural land is to be determined by the Use-Value Advisory 
Board as provided in G.S. 105-277.7. 

(5a) Relative. — Any of the following: 

a. A spouse or the spouse’s lineal ancestor or descendant. 

b. A lineal ancestor or a lineal descendant. 

c. A brother or sister, or the lineal descendant of a brother or sister. 
For the purposes of this sub-subdivision, the term brother or 
sister includes stepbrother or stepsister. 

d. An aunt or an uncle. 

e. A spouse of a person listed in paragraphs a. through d. For the 
purpose of this subdivision, an adoptive or adopted relative is a 
relative and the term “spouse” includes a surviving spouse. 

(6) Sound management program. — A program of production designed to 
obtain the greatest net return from the land consistent with its 
conservation and long-term improvement. 

(7) Unit. — One or more tracts of agricultural land, horticultural land, or 
forestland. Multiple tracts must be under the same ownership. If the 
multiple tracts are located within different counties, they must be 
within 50 miles of a tract qualifying under G.S. 105-277.3(a) and 
share one of the following characteristics: 

a. Type of classification. 
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b. Use of the same equipment or labor force. (1973, c. 709, s. 1; 1975, 
c. 746, s. 1; 1985, c. 628, s. 1; c. 667, ss. 1, 4; 1987, c. 698, s. 1; 1995, 
c. 454, s. 1; 1995 (Reg. Sess., 1996), c. 646, s. 17; 1998-98, s. 24; 
2002-184, s. 1; 2004-8, s. 1.) 


Paragraph (4)b. Set Out Twice. — The 
first version of paragraph (4)b. set out above is 
effective for taxable years beginning prior to 
July 1, 2004. The second version of paragraph 
(4)b. set out above is effective for taxable years 
beginning on or after July 1, 2004. 

Effect of Amendments. — 

Session Laws 2004-8, s. 1, effective for taxes 
imposed for taxable years beginning on or after 


conditions listed in this sub-subdivision. For 
the purpose of this sub-subdivision, the terms 
‘having as its principal business’ and ‘actively 
engaged in the business of the entity’ include 
the leasing of the land for one of the activities 
described in subdivisions (1), (2), and (3) only if 
all members of the business entity are rela- 
tives” for “one or more of the following condi- 
tions:” in paragraph (4)b. 


July 1, 2004, substituted “one or more of the 


§ 105-278.4. (Effective for taxable years prior to July 1, 
2004) Real and personal property used for 
educational purposes. 


(a) Buildings, the land they actually occupy, and additional land reasonably 
necessary for the convenient use of any such building shall be exempted from 
taxation if: 

(1) Owned by an educational institution (including a university, college, 
school, seminary, academy, industrial school, public library, museum, 
and similar institution); 

(2) The owner is not organized or operated for profit and no officer, 
shareholder, member, or employee of the owner or any other person is 
entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; 

(3) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(4) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution (as 
defined herein) and wholly and exclusively used by the occupant for 
nonprofit educational purposes. 

(b) Land (exclusive of improvements); and improvements other than build- 
ings, the land actually occupied by such improvements, and additional land 
reasonably necessary for the convenient use of any such improvement shall be 
exempted from taxation if: 

(1) Owned by an educational institution that owns real property entitled 
to exemption under the provisions of subsection (a), above; 

(2) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(3) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution (as 
defined herein) and wholly and exclusively used by the occupant for 
nonprofit educational purposes. 

(c) Notwithstanding the exclusive-use requirements of subsections (a) and 
(b), above, if part of a property that otherwise meets the requirements of one 
of those subsections is used for a purpose that would require exemption if the 
entire property were so used, the valuation of the part so used shall be 
exempted from taxation. 

(d) The fact that a building or facility is incidentally available to and 
patronized by the general public, so long as there is no material amount of 
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G.S. 105-278.4 is set out twice. See notes. 


business or patronage with the general public, shall not defeat the exemption 
granted by this section. 

(e) Personal property owned by a church, a religious body, or an educational 
institution (including a university, college, school, seminary, academy, indus- 
trial school, public library, museum, and similar institution) shall be exempted 
from taxation if: 

(1) The owner is not organized or operated for profit, and no officer, 
shareholder, member, or employee of the owner, or any other person is 
entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; and 

(2) Used wholly and exclusively for educational purposes by the owner or 
held gratuitously by a church, religious body, or nonprofit educational 
institution (as defined herein) other than the owner, and wholly and 
exclusively used for nonprofit educational purposes by the possessor. 

(f) An educational purpose within the meaning of this section is one that has 
as its objective the education or instruction of human beings; it comprehends 
the transmission of information and the training or development of the 
knowledge or skills of individual persons. The operation of a golf course, a 
tennis court, a sports arena, a similar sport property, or a similar recreational 
sport property for the use of students or faculty is also an educational purpose, 
regardless of the extent to which the property is also available to and 
patronized by the general public. (1973, c. 695, s. 4; 1991 (Reg. Sess., 1992), c. 
926, s. 1.) 


Section Set Out Twice. — The section effect for taxable years beginning on or after 
above is effective for taxable years beginning July 1, 2004, see the following version, also 
prior to July 1, 2004. For this section as in numbered G.S. 105-278.4. 


§ 105-278.4. (Effective for taxes imposed for taxable years 
beginning on or after July 1, 2004) Real and 
personal property used for educational pur- 
poses. 


(a) Buildings. — Buildings, the land they actually occupy, and additional 
land reasonably necessary for the convenient use of any such building shall be 
exempted from taxation if all of the following requirements are met: 

(1) Owned by either of the following: 

a. An educational institution; or 

b. A nonprofit entity for the sole benefit of a constituent or affiliated 
institution of The University of North Carolina, an institution as 
defined in G.S. 116-22, a North Carolina community college, or a 
combination of these; 

(2) The owner is not organized or operated for profit and no officer, 
shareholder, member, or employee of the owner or any other person is 
entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; 

(3) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(4) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution 
and wholly and exclusively used by the occupant for nonprofit educa- 
tional purposes. 
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(b) Land. — Land (exclusive of improvements); and improvements other 
than buildings, the land actually occupied by such improvements, and addi- 
tional land reasonably necessary for the convenient use of any such improve- 
ment shall be exempted from taxation if: 

(1) Owned by an educational institution that owns real property entitled 
to exemption under the provisions of subsection (a), above; 

(2) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(3) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution (as 
defined herein) and wholly and exclusively used by the occupant for 
nonprofit educational purposes. 

(c) Partial Exemption. — Notwithstanding the exclusive-use requirements 
of subsections (a) and (b), above, if part of a property that otherwise meets the 
requirements of one of those subsections is used for a purpose that would 
require exemption if the entire property were so used, the valuation of the part 
so used shall be exempted from taxation. 

(d) Public Use. — The fact that a building or facility is incidentally available 
to and patronized by the general public, so long as there is no material amount 
of business or patronage with the general public, does not defeat the exemption 
granted by this section. 

(e) Personal Property. — Personal property owned by a church, a religious 
body, or an educational institution shall be exempted from taxation if: 

(1) The owner is not organized or operated for profit, and no officer, 
shareholder, member, or employee of the owner, or any other person is 
entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; and 

(2) Used wholly and exclusively for educational purposes by the owner or 
held gratuitously by a church, religious body, or nonprofit educational 
institution other than the owner, and wholly and exclusively used for 
nonprofit educational purposes by the possessor. 

(f) Definitions. — The following definitions apply in this section: 

(1) Educational institution. — The term includes a university, a college, a 
school, a seminary, an academy, an industrial school, a public library, 
a museum, and similar institutions. 

(2) Educational purpose. — A purpose that has as its objective the 
education or instruction of human beings; it comprehends the trans- 
mission of information and the training or development of the 
knowledge or skills of individual persons. The operation of a student 
housing facility, a student dining facility, a golf course, a tennis court, 
a sports arena, a similar sport property, or a similar recreational sport 
property for the use of students or faculty is also an educational 
purpose, regardless of the extent to which the property is also 
available to and patronized by the general public. (1973, c. 695, s. 4; 
1991 (Reg. Sess., 1992), c. 926, s. 1; 2004-178, s. 1.) 


Section Set Out Twice. — The section 
above is effective for taxes imposed for taxable 
years beginning on or after July 1, 2004. For 
this section as in effect for taxable years begin- 
ning prior to July 1, 2004, see the preceding 
version, also numbered G.S. 105.282.4. 

Effect of Amendments. — Session Laws 
2004-173, s. 1, effective for taxes imposed for 


taxable years beginning on or after July 1, 
2004, added subheadings to subsections (a) 
through (f); in subsection (a), added “all of the 
following requirements are met:” following 
“from taxation if,” rewrote subdivision (a)(1), 
inserted subdivisions (a)(1)a and (a)(1)b, de- 
leted “(as defined herein)” following “educa- 
tional institution” in subdivision (a)(4); substi- 
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tuted “does” for “shall” following “public,” in 
subsection (d); rewrote subsection (e); deleted 
“(as defined herein)” following “educational in- 
stitution” in subdivision (e)(2); added “The fol- 
lowing definitions apply in this section:” at the 
beginning of subsection (f); inserted subdivision 
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(f)(1); redesignated former subsection (f) as 
subdivision (f)(2); in subdivision (f)(2), substi- 
tuted “A purpose” for “An educational purpose 
within the meaning of this section is one,” and 
inserted “a student housing facility, a student 
dining facility,” following “The operation of.” 


CASE NOTES 


Exemption Denied. — 

North Carolina Property Tax Commission’s 
decision to deny a taxpayer, a non-accredited 
university, a tax exemption for a property that 
was renovated and operated as a restaurant by 
the taxpayer and its students was affirmed as 


substantial evidence showed that the property 
was not used wholly and exclusively for an 
educational purpose by the taxpayer. In re 
Univ. for the Study of Human Goodness & 
Creative Group Work, 159 N.C. App. 85, 582 
S.E.2d 645, 2003 N.C. App. LEXIS 1423 (2003). 


§ 105-282.1. Applications for property tax exemption or 


exclusion; 


annual review of property ex- 


empted or excluded from property tax. 


CASE NOTES 


Taxpayer Has the Burden of Proof. — 
North Carolina Property Tax Commission’s de- 
cision to deny a taxpayer, a non-accredited 
university, a tax exemption for a property that 
was renovated and operated as a restaurant by 
the taxpayer and its students was affirmed as 


the taxpayer failed to demonstrate that the 
property was used wholly and exclusively for 
an educational purpose by the taxpayer. In re 
Univ. for the Study of Human Goodness & 
Creative Group Work, 159 N.C. App. 85, 582 
S.E.2d 645, 2003 N.C. App. LEXIS 1423 (2003). 


ARTICLE 14. 
Time for Listing and Appraising Property for Taxation. 


§ 105-285. Date as of which property is to be listed and 


appraised. 


CASE NOTES 


Presumption Created. — G.S. 105-312 cre- 
ated a presumption that newly discovered prop- 
erty should have been listed by the taxpayer for 
the preceding five years unless the taxpayer 
showed otherwise. In re Precision Concepts, 
Inc., 305 Bankr. 438, 2004 Bankr. LEXIS 325 
(Bankr. M.D.N.C. 2004). 

Priority in Bankruptcy. — When the 


Chapter 11 debtor failed to list its business 
personal property for taxation as required by 
G.S. 105-285, then the property taxes for the 
two years in issue were entitled to priority 
under 11 U.S.C.S. § 507(a)(8)(B). In re Preci- 
sion Concepts, Inc., 305 Bankr. 438, 2004 
Bankr. LEXIS 325 (Bankr. M.D.N.C. 2004). 


ARTICLE 21. 


Review and Appeals of Listings and Valuations. 


§ 105-322. County board of equalization and review. 


Local Modification. — Buncombe: 1981 
(Reg. Sess., 1982), c. 1279; Cabarrus: 2000-92, 
s. 1 (repealed effective July 15, 2004, by 2004- 


100, s. 2); 2004-100, s. 1; Catawba: 19738, c. 355; 
Craven: 1987 (Reg. Sess., 1988), c. 1008; Cum- 
berland: 1987, c. 161; 1989, c. 605, ss. 1, 4(b); 
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Durham: 1989, c. 541, s. 1; 1991 (Reg. Sess., 
1992), c. 871, s. 3; Henderson: 1997-186; 
Iredell: 1993 (Reg. Sess., 1994), c. 645, s. 1; 
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Lincoln: 2000-40; Mecklenburg: 1981, c. 509; 
Rockingham: 1995 (Reg. Sess., 1996), c. 617, s. 
1; Stokes: 1999-358, s. 2; Union: 1998-174, s. 1. 


ARTICLE 24. 


Review and Enforcement of Orders. 


§ 105-345.2. Record on appeal; extent of review. 


CASE NOTES 


Educational Purpose Not Shown. — 

North Carolina Property Tax Commission’s 
decision to deny a taxpayer, a university, a tax 
exemption for a property that was renovated 
and operated as a restaurant by the taxpayer 
and its students was affirmed as substantial 
evidence showed that the property was not 
used wholly and exclusively for an educational 
purpose by the taxpayer. In re Univ. for the 
Study of Human Goodness & Creative Group 
Work, 159 N.C. App. 85, 582 S.E.2d 645, 2003 
N.C. App. LEXIS 1423 (2003). 

Commission’s Valuation Upheld. — Un- 
der the “whole record” test, an appellate court 
found that substantial evidence in the record 
supported the findings of fact of the North 
Carolina Property Tax Commission as to the 
typical fee paid for use of race tracks such as 
was located on the taxpayer’s property, the 


highest and best use of the property, and the 
true value in money of the property; in light of 
this conclusion, the appellate court also held 
that the commission’s decision was neither ar- 
bitrary nor capricious, as the commission rea- 
sonably concluded from the evidence the prop- 
ertys market value. In re N. Wilkesboro 
Speedway, Inc., 158 N.C. App. 669, 582 S.E.2d 
39, 2003 N.C. App. LEXIS 1233 (2003). 

Land Without Buildings was not Ex- 
empt. — Property tax exemption for religious 
purposes applied only to buildings used for 
religious purposes and the land necessary for 
their convenient use; where a church’s land had 
no buildings on it, the land was not exempt. In 
re Church of Yahshua, 160 N.C. App. 236, 584 
S.E.2d 827, 2003 N.C. App. LEXIS 1766 (2003), 
cert. denied, appeal dismissed, 357 N.C. 505, 
587 S.E.2d 421 (2008). 


ARTICLE 26. 


Collection and Foreclosure of Taxes. 


§ 105-355. Creation of tax lien; date as of which lien at- 


taches. 


CASE NOTES 


Cited in Stafford v. County of Bladen, — 
N.C. App. —, 592 S.E.2d 711, 2004 N.C. App. 
LEXIS 305 (2004). 


§ 105-356. Priority of tax liens. 


CASE NOTES 


Cited in Stafford v. County of Bladen, — 
N.C. App. —, 592 S.E.2d 711, 2004 N.C. App. 
LEXIS 305 (2004). 
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§ 105-360. Due date; interest for nonpayment of taxes; 
discounts for prepayment. 


CASE NOTES 


Cited in Stafford v. County of Bladen, — 
N.C. App. —, 592 S.E.2d 711, 2004 N.C. App. 
LEXIS 305 (2004). 


§ 105-366. Remedies against personal property. 


CASE NOTES 


Notice of Place Where Property Will be 
Sold. — Notice that a county would conduct a 
tax sale at a “storage location” to collect taxes 
due on a mobile home did not provide specificity 
required by G.S. 1-339.51, and the trial court 


properly invalidated the sale of a home that 
was valued at $50,000, but was sold for $5,000. 
Oakwood Acceptance Corp., LLC v. Massengill, 
162 N.C. App. 199, 590 S.E.2d 412, 2004 N.C. 
App. LEXIS 118 (2004). 


§ 105-367. Procedure for levy. 


CASE NOTES 


Notice of Place Where Property Will be 
Sold. — Notice that a county would conduct a 
tax sale at a “storage location” to collect taxes 
due on a mobile home did not provide specificity 
required by G.S. 1-339.51, and the trial court 


properly invalidated the sale of a home that 
was valued at $50,000, but was sold for $5,000. 
Oakwood Acceptance Corp., LLC v. Massengill, 
162 N.C. App. 199, 590 S.E.2d 412, 2004 N.C. 
App. LEXIS 118 (2004). 


§ 105-369. Advertisement of tax liens on real property for 
failure to pay taxes. 


CASE NOTES 


Cited in Stafford v. County of Bladen, — 
N.C. App. —, 592 S.E.2d 711, 2004 N.C. App. 
LEXIS 305 (2004). 


§ 105-374. Foreclosure of tax lien by action in nature of 
action to foreclose a mortgage. 


CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


Failure to Notify Party with Interest. — 
In an action to foreclose a tax lien, all persons 
having an interest in the equity of redemption 
should be made parties by name, and judgment 
rendered in such proceeding is void as to any 
person having such interest who are not made 
parties; furthermore, one who purchases at a 
tax sale does so without warranty, is chargeable 
with knowledge that a commissioner’s deed is 


no more than a quitclaim deed, and has the 
duty to investigate, or cause to be investigated, 
all sources of title. Thus, a county foreclosure 
action was void where a mortgagor and a sec- 
ond mortgagee, both being the only record in- 
terest holders at the time the action was com- 
menced, and the buyers were charged with 
constructive notice of the recorded interests 
and, therefore, were unable to avail themselves 
to any argument as being a good faith pur- 
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chaser for value. Ben. Mortg. Co. of N.C., Inc.v. App. —, 595 S.E.2d 705, 2004 N.C. App. LEXIS 
Barrington & Jones Law Firm, P.A., — N.C. 727 (2004). 


ARTICLE 27. 
Refunds and Remedies. 


§ 105-381. Taxpayer’s remedies. 
CASE NOTES 
I. General Consideration. 


I. GENERAL CONSIDERATION. did not preserve their right to challenge pay- 


; P ment of county landfill fees by writing that they 
Statute Inapplicable to Sevice Charges paid the fees under protest on their check to the 


and Fees. — Landfill fees, like sewer service county. Stafford v. County of Bladen, — N.C. 


charges, are neither taxes nor assessments, but “oH 
are tolls or rents for benefits received by the use a 2 ian Peed ager PEE 


of the landfill. Therefore, the statute is inappli- 
cable to landfill fees and campground owners 


SUBCHAPTER V. MOTOR FUEL TAXES. 


ARTICLE 36B. 
Tax on Carriers Using Fuel Purchased Outside State. 


§ 105-449.47. Registration of vehicles. 


(a) Requirement. — A motor carrier that is subject to the International Fuel 
Tax Agreement may not operate or cause to be operated in this State any 
vehicle listed in the definition of motor vehicle unless both the motor carrier 
and the motor vehicle are registered with the motor carrier’s base state 
jurisdiction. A motor carrier that is not subject to the International Fuel Tax 
Agreement may not operate or cause to be operated in this State any vehicle 
listed in the definition of motor vehicle unless both the motor carrier and the 
motor vehicle are registered with the Secretary for purposes of the tax imposed 
by this Article. 

(al) Registration and Identification Marker. — When the Secretary regis- 
ters a motor carrier, the Secretary must issue at least one identification 
marker for each motor vehicle operated by the motor carrier. A motor carrier 
must keep records of identification markers issued to it and must be able to 
account for all identification markers it receives from the Secretary. Registra- 
tions and identification markers issued by the Secretary are for a calendar 
year. All identification markers issued by the Secretary remain the property of 
the State. The Secretary may withhold or revoke a registration or an 
identification marker when a motor carrier fails to comply with this Article, 
former Article 36 or 36A of this Subchapter, or Article 36C or 36D of this 
Subchapter. 

A motor carrier must carry a copy of its registration in each motor vehicle 
operated by the motor carrier when the vehicle is in this State. A motor vehicle 
must clearly display an identification marker at all times. The identification 
marker must be affixed to the vehicle for which it was issued in the place and 
manner designated by the authority that issued it. 
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(b) Exemption. — This section does not apply to the operation of a vehicle 
that is registered in another state and is operated temporarily in this State by 
a public utility, a governmental or cooperative provider of utility services, or a 
contractor for one of these entities for the purpose of restoring utility services 
in an emergency outage. (1955, c. 823, s. 11; 1973, c. 746, s. 193; 1983, c. 713, 
s. 56; 1985 (Reg. Sess., 1986), c. 937, s. 20; 1989, c. 692, s. 6.2; 1991, c. 487, s. 
6; 1995, c. 50, s. 5; c. 390, s. 18; 1999-337, s. 41; 2002-108, s. 3; 2004-170, s. 24.) 


Effect of Amendments. — tration or an identification marker without 
Session Laws 2004-170, s. 24, effective Au- issuing a new registration or identification 
gust 2, 2004, deleted the former fourth sentence marker.” 
which read: “The Secretary may renew a regis- 


§ 105-449.52. Civil penalties applicable to motor carriers. 


(a) Penalty. — A motor carrier who does any of the following is subject to a 
civil penalty: 

(1) Operates in this State or causes to be operated in this State a motor 
vehicle that either fails to carry the registration card required by this 
Article or fails to display an identification marker in accordance with 
this Article. The amount of the penalty is one hundred dollars 
($100.00). 

(2) Is unable to account for identification markers the Secretary issues the 
motor carrier, as required by G.S. 105-449.47. The amount of the 
penalty is one hundred dollars ($100.00) for each identification 
marker the carrier is unable to account for. 

(3) Displays an identification marker on a motor vehicle operated by a 
motor carrier that was not issued to the carrier by the Secretary under 
G.S. 105-449.47. The amount of the penalty is one thousand dollars 
($1,000) for each identification marker unlawfully obtained. Both the 
licensed motor carrier to whom the Secretary issued the identification 
marker and the motor carrier displaying the unlawfully obtained 
identification marker are jointly and severally liable for the penalty 
under this subdivision. 

A penalty imposed under this section is payable to the Department 
of Revenue, the Department of Crime Control and Public Safety, or 
the Division of Motor Vehicles. When a motor vehicle is found to be 
operating without a registration card or an identification marker or 
with an identification marker the Secretary did not issue for the 
vehicle, the motor vehicle may not be driven for a purpose other than 
to park the motor vehicle until the penalty imposed under this section 
is paid unless the officer that imposes the penalty determines that 
operation of the motor vehicle will not jeopardize collection of the 
penalty. 

(b) Hearing. — The procedure set out in G.S. 105-449.119 for protesting a 
penalty imposed under Article 36C, Part 6, of this Chapter applies to a penalty 
imposed under this section. (1955, c. 823, s. 16; 1957, c. 948; 1973, c. 476, s. 193; 
1975, c. 716, s. 5; 1981, c. 690, s. 18; 1983, c. 713, s. 60; 1991, c. 42, s. 14°°1991 
(Reg. Sess., 1992), c. 913, s. 11; 1998-146, s. 2; 1999-337, s. 43; 2002-108, s. 4; 
2004-170, s. 25.) 


Effect of Amendments. — not”; and inserted “the Department of Crime 

Session Laws 2004-170, s. 25, effective Au- Control and Public Safety,” following “Depart- 
gust 2, 2004, in subdivision (a)(1), substituted ment of Revenue” in the first sentence of the 
“either fails” for “does not” and “fails” for “does paragraph following subdivision (a)(3). 
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§ 105-449.54. Commissioner of Motor Vehicles made pro- 
cess agent of nonresident motor carriers. 


By operating a motor vehicle on the highways of this State, a nonresident 
motor carrier consents to the appointment of the Commissioner of Motor 
Vehicles as its attorney in fact and process agent for all summonses or other 
lawful process or notice in any action, assessment, or other proceeding under 
this Chapter. (1955, c. 823, s. 18; 2004-170, s. 26.) 


Effect of Amendments. — Session Laws 
2004-170, s. 26, effective August 2, 2004, re- 
wrote the section. 


ARTICLE 36C. 


Gasoline, Diesel, and Blends. 


Part 1. General Provisions. 


§ 105-449.60. Definitions. 


The following definitions apply in this Article: 

(1) Biodiesel. — Any fuel or mixture of fuels derived in whole or in part 
from agricultural products or animal fats or wastes from these 
products or fats. 

(la) Biodiesel provider. — A person who does any of the following: 

a. Produces an average of no more than 500,000 gallons of biodiesel 
per month during a calendar year. A person who produces more 
than this amount is a refiner. 

b. Imports biodiesel outside the terminal transfer system by means of 
a marine vessel, a transport truck, a railroad tank car, or a tank 


wagon. 
(1b) to (1d) Reserved for future codification purposes. 
(le) Blended fuel. — A mixture composed of gasoline or diesel fuel and 


another liquid, other than a de minimus amount of a product such as 
carburetor detergent or oxidation inhibitor, that can be used as a fuel 
in a highway vehicle. 

(2) Blender. — A person who produces blended fuel outside the terminal 
transfer system. 

(3) Bulk-end user. — A person who maintains storage facilities for motor 
fuel and uses part or all of the stored fuel to operate a highway 
vehicle. 

(4) Bulk plant. — A motor fuel storage and distribution facility that is not 
a terminal and from which motor fuel may be removed at a rack. 

(5) Code. — Defined in G.S. 105-228.90. 

(6) Destination state. — The state, territory, or foreign country to which 
motor fuel is directed for delivery into a storage facility, a receptacle, 
a container, or a type of transportation equipment for the purpose of 
resale or use. 

(7) Diesel fuel. — Any liquid, other than gasoline, that is suitable for use 
as a fuel in a diesel-powered highway vehicle. The term includes 
biodiesel, fuel oil, heating oil, high-sulfur dyed diesel fuel, and 
kerosene. The term does not include jet fuel sold to a buyer who is 
certified to purchase jet fuel under the Code. 

(8) Distributor. — A person who acquires motor fuel from a supplier or 
from another distributor for subsequent sale. 
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(9) Dyed diesel fuel. — Diesel fuel that meets the dyeing and marking 
requirements of § 4082 of the Code. 

(10) Elective supplier. — A supplier that is required to be licensed in this 
State and that elects to collect the excise tax due this State on motor 
fuel that is removed by the supplier at a terminal located in another 
state and has this State as its destination state. 

(11) Export. — To obtain motor fuel in this State for sale or other 
distribution in another state. In applying this definition, motor fuel 
delivered out-of-state by or for the seller constitutes an export by the 
seller and motor fuel delivered out-of-state by or for the purchaser 
constitutes an export by the purchaser. 

(12) Fuel alcohol. — Alcohol, methanol, or fuel grade ethanol. 

(13) Fuel alcohol provider. — A person who does any of the following: 

a. Produces an average of no more than 500,000 gallons of fuel alcohol 
per month during a calendar year. A person who produces more 
than this amount is a refiner. 

b. Imports fuel alcohol outside the terminal transfer system by means 
of a marine vessel, a transport truck, a railroad tank car, or a tank 
wagon. 

(14) Gasohol. — A blended fuel composed of gasoline and fuel grade 
ethanol. 

(15) Gasoline. — Any of the following: 

a. All products that are commonly or commercially known or sold as 
gasoline and are suitable for use as a fuel in a highway vehicle, 
other than products that have an American Society for Testing 
Materials octane number of less than 75 as determined by the 
motor method. 

b. A petroleum product component of gasoline, such as naptha, 
reformate, or toluene. 

c. Gasohol. 

d. Fuel alcohol. 

The term does not include aviation gasoline sold for use in an aircraft 

motor. “Aviation gasoline” is gasoline that is designed for use in an 

Sea motor and is not adapted for use in an ordinary highway 

vehicle. 

(16) Gross gallons. — The total amount of motor fuel measured in gallons, 
exclusive of any temperature, pressure, or other adjustments. 

(17) Highway. — Defined in G.S. 20-4.01(13). 

(18) Highway vehicle. — A self-propelled vehicle that is designed for use 
on a highway. 

(19) Import. — To bring motor fuel into this State by any means of 
conveyance other than in the fuel supply tank of a highway vehicle. In 
applying this definition, motor fuel delivered into this State from 
out-of-state by or for the seller constitutes an import by the seller, and 
motor fuel delivered into this State from out-of-state by or for the 
purchaser constitutes an import by the purchaser. 

(19a) In-State-only supplier. — Either of the following: 

a. Asupplier that is required to have a license and elects not to collect 
the excise tax due this State on motor fuel that is removed by the 
supplier at a terminal located in another state and has this State 
as its destination state. 

b. A supplier that does business only in this State. 

(20) Motor fuel. — Gasoline, diesel fuel, and blended fuel. 

(21) Motor fuel rate. — The rate of tax set in G.S. 105-449.80. 

(22) Motor fuel transporter. — A person who transports motor fuel by 
pipeline or who transports motor fuel outside the terminal transfer 
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eave by means of a transport truck, a railroad tank car, or a marine 

vessel. 

(23) Net gallons. — The amount of motor fuel measured in gallons when 
corrected to a temperature of 60 degrees Fahrenheit and a pressure of 
14 710 pounds per square inch. 

(24) Permissive supplier. — An out-of-state supplier that elects, but is not 
required, to have a supplier’s license under this Article. 

(25) Person. — Defined in G.S. 105-228.90. 

(26) Position holder. — The person who holds the inventory position in 
motor fuel in a terminal, as reflected on the records of the terminal 
Senay A person holds the inventory position in motor fuel when 
that person has a contract with the terminal operator for the use of 
storage facilities and terminaling services for fuel at the terminal. The 
term includes a terminal operator who owns fuel in the terminal. 

(27) Rack. — A mechanism for delivering motor fuel from a refinery, a 
terminal, or a bulk plant into a transport truck, a railroad tank car, or 
another means of transfer that is outside the terminal transfer 
system. 

(27a) Refiner. — A person who owns, operates, or controls a refinery. The 
term includes a person who produces an average of more than 500,000 
gallons of fuel alcohol or biodiesel a month during a calendar year. 

(27b) Refinery. — A facility used to process crude oil, unfinished oils, 
natural gas liquids, or other hydrocarbons into motor fuel and from 
which fuel may be removed by pipeline or vessel or at a rack. The term 
does not include a facility that produces only blended fuel or gasohol. 

(28) Removal. — A physical transfer other than by evaporation, loss, or 
destruction. A physical transfer to a transport truck or another means 
of conveyance outside the terminal transfer system is complete upon 
delivery into the means of conveyance. 

(29) Retailer. — A person who maintains storage facilities for motor fuel 
and who sells the fuel at retail or dispenses the fuel at a retail 
location. 

(30) Secretary. — Defined in G.S. 105-228.90. 

(31) Supplier. — Any of the following: 

a. A position holder or a person who receives motor fuel pursuant to 
a two-party exchange. 

b. A fuel alcohol provider. 

c. A biodiesel provider. 

d. A refiner. 

(32) System transfer. — Hither of the following: 

a. A transfer of motor fuel within the terminal transfer system. 

b. A transfer, by transport truck or railroad tank car, of fuel grade 
ethanol. 

(33) Tank wagon. — A truck that is not a transport truck and is designed 
or used to carry at least 1,000 gallons of motor fuel. 

(33a) Tax. — An inspection or other excise tax on motor fuel and any other 
fee or charge imposed on motor fuel on a per-gallon basis. 

(34) Terminal. — A motor fuel storage and distribution facility that has 
been assigned a terminal control number by the Internal Revenue 
Service, is supplied by pipeline or marine vessel, and from which 
motor fuel may be removed at a rack. 


(35) Terminal operator. — A person who owns, operates, or otherwise 
controls a terminal. 
(36) Terminal transfer system. — The motor fuel distribution system 


consisting of refineries, pipelines, marine vessels, and terminals. The 
term has the same meaning as “bulk transfer/terminal system” under 
26 C.E.R. § 48.4081-1. 
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(37) Transmix. — Either of the following: 
a. The buffer or interface between two different products in a pipeline 


shipment. 


b. A mix of two different products within a refinery or terminal that 
results in an off-grade mixture. 

(38) Transport truck. — A semitrailer combination rig designed or used to 
transport loads of motor fuel over a highway. 

(39) Trustee. — A person who is licensed as a supplier, an elective 
supplier, or a permissive supplier and who receives tax payments from 
and on behalf of a licensed distributor. 

(40) Two-party exchange. — A transaction in which motor fuel is trans- 
ferred from one licensed supplier to another licensed supplier pursu- 
ant to an exchange agreement under which the supplier that is the 
position holder agrees to deliver motor fuel to the other supplier or the 
other supplier’s customer at the rack of the terminal at which the 
delivering supplier is the position holder. 

(41) User. — A person who owns or operates a licensed highway vehicle 
that has a registered gross vehicle weight of at least 10,001 pounds 
and who does not maintain storage facilities for motor fuel. ( Ibe hay, © 
390, s. 3; 1995 (Reg. Sess., 1996), c. 647, ss. 1, 2; 1998-146, s. 3; 
2000-173, ss. 13(a), 14(a); 2001-414, s. 27; 2002-108, ss. 5, 6; 2003-349, 


s. 10.2; 2004-170, s. 27.) 


Editor’s Note. — 

Session Laws 2004-124, s. 30.9, provides: 
“Any funds receivedby the Department of 
Transportation as a result of the Department of 
Revenue’s Fuel Tax Action Plan in an amount 
greater than the costs of administering the 
program during the 2004-2005 fiscal year shall 
be distributed equally among the 14 Highway 
Divisions. One-half of the funds distributed to 
each Highway Division shall be used for con- 
tract resurfacing and the remaining one-half of 
the funds distributed to each Highway Division 
shall be used for highway maintenance. 

“The Department of Revenue shall submit 
periodic reports to the Joint Legislative Trans- 
portation Oversight Committee and the Joint 
Legislative Commission on Governmental Op- 
erations on the implementation of the Depart- 
ment’s Fuel Tax Action Plan. The initial report 
shall describe the plan, the steps the Depart- 
ment intends to take to implement the plan, the 
timetable for implementation of the steps, and 
the amount of revenue the Department expects 
to generate. Subsequent reports shall describe 
the Department’s progress in implementing the 
plan, the number of newly authorized positions 
that have been filled, and the amount and 


source of revenue generated from implementa- 
tion. The Department shall submit the initial 
report August 1, 2004. Subsequent reports 
shall be submitted every three months starting 
November 1, 2004, until the end of the plan. 
The Department shall not distribute revenue 
generated by the Fuel Tax Action Plan until the 
revenue has been included in a report submit- 
ted under this section.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2004-170, s. 27, effective Au- 
gust 2, 2004, substituted “biodiesel, fuel oil, 
heating oil, high-sulfur dyed diesel fuel, and 
kerosene” for “kerosene and biodiesel” in subdi- 
vision (7). 
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Part 2. Licensing. 


§ 105-449.72. Bond or letter of credit required as a condi- 
tion of obtaining and keeping certain licenses 
or of applying for certain refunds. 


(a) Initial Bond. — An applicant for a license as a refiner, a terminal 
operator, a supplier, an importer, a blender, a permissive supplier, or a 
distributor must file with the Secretary a bond or an irrevocable letter of credit. 
A bond or an irrevocable letter of credit must be conditioned upon compliance 
with the requirements of this Article, be payable to the State, and be in the 
form required by the Secretary. The amount of the bond or irrevocable letter of 
credit is determined as follows: 

(1) For an applicant for a license as any of the following, the amount is two 
million dollars ($2,000,000): 

a. A refiner. 

b. A terminal operator. 

c. Asupplier that is a position holder or a person that receives motor 
fuel pursuant to a two-party exchange. 

d. A bonded importer. 

e. A permissive supplier. 

(2) For an applicant for a license as any of the following, the amount is two 
times the applicant’s average expected monthly tax lability under 
this Article, as determined by the Secretary. The amount may not be 
less than two thousand dollars ($2,000) and may not be more than five 
hundred thousand dollars ($500,000): 

a. Asupplier that is a fuel alcohol provider or a biodiesel provider but 
is neither a position holder nor a person that receives motor fuel 
pursuant to a two-party exchange. 

b. An occasional importer. 

c. Atank wagon importer. 

d. A distributor. 

e. Repealed by Session Laws 1997-60, s. 5, effective October 5, 1997. 

(3) For an applicant for a license as a blender, a bond is required only if 
the applicant’s average expected annual tax liability under this 
Article, as determined by the Secretary, is at least two thousand 
dollars ($2,000). When a bond is required, the bond amount is the 
same as under subdivision (2) of this subsection. 

(b) Multiple Activity. — An applicant for a license as a distributor and as a 
bonded importer must file only the bond required of a bonded importer. An 
applicant for two or more of the licenses listed in subdivision (a)(2) or (a)(3) of 
this section may file one bond that covers the combined liabilities of the 
applicant under all the activities. A bond for these combined activities may not 
exceed the maximum amount set in subdivision (a)(2) of this subsection. 

(c) Adjustment to Bond. — When notified to do so by the Secretary, a person 
that has filed a bond or an irrevocable letter of credit and that holds a license 
listed in subdivision (a)(2) of this section must file an additional bond or 
irrevocable letter of credit in the amount requested by the Secretary. The 
person must file the additional bond or irrevocable letter of credit within 30 
days after receiving the notice from the Secretary. The amount of the initial 
bond or irrevocable letter of credit and any additional bond or irrevocable letter 
of credit filed by the license holder, however, may not exceed the limits set in 
subdivision (a)(2) of this section. 

(d) Replacements. — When a license holder files a bond or an irrevocable 
letter of credit as a replacement for a previously filed bond or letter of credit 


1005 


§105-449.74 2004 INTERIM SUPPLEMENT §105-449.81 


and the license holder has paid all taxes and penalties due under this Article, 
the Secretary must take one of the following actions: 
(1) Return the previously filed bond or letter of credit. 
(2) Notify the person liable on the previously filed bond that the person is 
released from liability on the bond. 

(e) Credit Card Companies. — The Secretary may require a credit card 
company to file with the Secretary a bond if the company applies for a refund 
under G.S. 105-449.105(a) and the Secretary determines after an audit that a 
bond is needed to protect the State from loss in collecting any additional tax 
due pursuant to the audit. The bond must be conditioned upon compliance with 
the requirements of this Article, be payable to the State, and be in the form 
required by the Secretary. The amount of a bond required under this subsec- 
tion is two times the average monthly refund due, subject to the minimum and 
maximum amounts provided in subdivision (a)(2) of this section. (1995, c. 390, 
s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 10; 1997-60, s. 5; 1998-146, s. 4; 
2001-205, s. 5; 2002-108, ss. 7, 8; 2003-349, s. 10.6; 2004-170, s. 28.) 


Effect of Amendments. — of credit” preceding “must be conditioned” in 
Session Laws 2004-170, s. 28, effective Au- the introductory language of subsection (a). 
gust 2, 2004, inserted “or an irrevocable letter 


§ 105-449.74. Issuance of license. 


Upon approval of an application, the Secretary must issue a license to the 
applicant. A supplier’s license must indicate the category of the supplier. A 
license holder must maintain and display a copy of the license issued under 
this Part in a conspicuous place at each place of business of the license holder. 
A license is not transferable and remains in effect until surrendered or 
cancelied. (1995, c. 390, s. 3; 2004-170, s. 29.) 


Effect of Amendments. — Session Laws preceding “applicant” in the first sentence; and 
2004-170, s. 29, effective August 2, 2004, de- in the third sentence, inserted “maintain and” 
leted “applicant as well as a duplicate copy of preceding “display a” and inserted “copy of the” 
the license for each place of business of the” preceding “license issued.” 


Part 3. Tax and Liability. 


§ 105-449.81. Excise tax on motor fuel. 


An excise tax at the motor fuel rate is imposed on motor fuel that is: 

(1) Removed from a refinery or a terminal and, upon removal, is subject to 
the federal excise tax imposed by $ 4081 of the Code. 

(2) Imported by a system transfer to a refinery or a terminal and, upon 
importation, is subject to the federal excise tax imposed by § 4081 of 
the Code. 

(3) Imported by a means of transfer outside the terminal transfer system 
for sale, use, or storage in this State and would have been subject to 
the federal excise tax imposed by § 4081 of the Code if it had been 
removed at a terminal or bulk plant rack in this State instead of 
imported. 

(3a) Fuel alcohol or biodiesel, if it meets either of the following descrip- 
tions: 

a. Is removed from a terminal or another storage and distribution 
facility, unless the removed fuel is received by a supplier for 
subsequent sale. 
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b. Is imported to this State outside the terminal transfer system by a 
means other than a marine vessel, a transport truck, or a railroad 
tank car. 

(4) Blended fuel made in this State or imported to this State. 

(5) Transferred within the terminal transfer system and, upon transfer, is 
subject to the federal excise tax imposed by section 4081 of the Code. 
tas c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 138; 2004-170, s. 

0. 


Effect of Amendments. — Session Laws biodiesel,” for “grade ethanol,” and substituted 
2004-170, s. 30, effective August 2, 2004, in “if it meets either” for “that meets any.” 
subdivision (3a), substituted “alcohol or 


Part 6. Enforcement and Administration. 


§ 105-449.123. Marking requirements for dyed fuel stor- 
age facilities. 


(a) Requirements. — A person who is a retailer of dyed motor fuel or who 
stores both dyed and undyed motor fuel for use by that person or another 
person must mark the storage facility for the dyed motor fuel as follows in a 
manner that clearly indicates the fuel is not to be used to operate a highway 
vehicle. The storage facility must be marked “Dyed Diesel, Nontaxable Use 
Only, Penalty For Taxable Use” or “Dyed Kerosene, Nontaxable Use Only, 
Penalty for Taxable Use” or a similar phrase that clearly indicates the fuel is 
not to be used to operate a highway vehicle. 

(1) The storage tank of the storage facility must be marked if the storage 
tank is visible. 

(2) The fillcap or spill containment box of the storage facility must be 
marked. 

(3) The dispensing device that serves the storage facility must be marked. 

(4) The retail pump or dispensing device at any level of the distribution 
system must comply with the marking requirements. 

(b) Exception. — The marking requirements of this section do not apply to 
a storage facility that contains fuel used only for one of the purposes listed in 
G.S. 105-449.105A(a)(1) and is installed in a manner that makes use of the fuel 
for any other purpose improbable. (1997-60, s. 22; 2001-205, s. 7; 2003-349, s. 
Top tee 2004-1 70,-s.,.51.) 


Effect of Amendments. — “motor” for “diesel” throughout, and inserted 
Session Laws 2004-170, s. 31, effective Au- “as follows” preceding “in a manner.” 
gust 2, 2004, in subsection (a), substituted 


Part 7. Use of Revenue. 


§ 105-449.125. Distribution of tax revenue among various 
funds and accounts. 


Editor’s Note. — Session Laws 2004-124, s. following funds and accounts in the fraction 
30.10(a), effective 1 July 2004, and expiring 30 indicated: 


June 2005, provides: “Notwithstanding G.S. “Fund or Account Amount 
105-449.125, the Secretary of Revenue shall Commercial Leaking 

allocate the amount of revenue collected under Petroleum 

Article 36C of Chapter 105 from an excise tax of Underground Storage 

one and one-tenth cent (1.1¢) a gallon to the Tank Cleanup Fund Five sevenths 
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Noncommercial Leaking 
Petroleum 
Underground Storage 
Tank Cleanup Fund 
Water and Air 
Quality Account 


One seventh 


One seventh. 


“The Secretary of Revenue shall allocate sev- 
enty-five percent (75%) of the remaining excise 
tax revenue collected under Article 25C of 
Chapter 105 to the Highway Fund and shall 
allocate twenty-five percent (25%) to the High- 
way Trust Fund. 

“The Secretary of Revenue shall charge a 
proportionate share of a refund allowed under 
this Article to each fund or account to which 
revenue collected under this Article is credited. 
The Secretary of Revenue shall credit revenue 
or charge refunds to the appropriate funds or 
accounts on a monthly basis except that the 
Secretary of Revenue shall credit nineteen mil- 
lion dollars ($19,000,000) to the Commercial 
Leaking Petroleum Underground Storage Tank 
Cleanup Fund, the Noncommercial Leaking 
Petroleum Underground Storage Tank Cleanup 
Fund, and the Water and Air Quality Account 
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in September 2004 in the fractional amounts 
required by this section. The Secretary of Rev- 
enue shall credit the difference between nine- 
teen million dollars ($19,000,000) and the 
amount calculated for September as allocated 
to those Funds to the Highway Fund and the 
Highway Trust Fund, in the amounts allocated 
to the Highway Fund and the Highway Trust 
Fund under this section, over the remaining 
months of fiscal year 2004-2005 such that the 
fractional distributions required by this section 
are met for the fiscal year.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


SUBCHAPTER VIII. LOCAL GOVERNMENT SALES AND 
USE TAX. 


ARTICLE 39. 
First One-Cent (1¢) Local Government Sales and Use Tax. 


§ 105-467. Scope of sales tax. 


CASE NOTES 


No Exemption for Insurance Companies 
for Local Use Taxes. — Under G.S. 105-467 
and G.S. 105-468, exemptions from local use 
taxes are explicitly limited to and made depen- 
dent on the existence of codified exemptions 
from the State sales and use taxes, and in G.S. 
105-164.13, the legislature has meticulously set 
forth approximately 50 exemptions and exclu- 
sions to the states sales and use taxes, many of 
which are sub-categorized by industry, but no- 


§ 105-468. Scope of use tax. 


where in G.S. 105-164.13 are insurance compa- 
nies exempted from state sales and use tax; 
thus, local use taxes are generally applicable, 
and the North Carolina General Assembly did 
not intend to make them inapplicable to insur- 
ance companies. Proposed Assessments of Ad- 
ditional Sales & Use Tax v. Jefferson-Pilot Life 
Ins. Co., 161 N.C. App. 558, 589 S.E.2d 179, 
2003 N.C. App. LEXIS 2274 (2003). 


CASE NOTES 


No Exemption for Insurance Companies 
for Local Use Taxes. — Under G.S. 105-467 
and G.S. 105-468, exemptions from local use 
taxes are explicitly limited to and made depen- 
dent on the existence of codified exemptions 


from the State sales and use taxes, and in G.S. 
105-164.13, the legislature has meticulously set 
forth approximately 50 exemptions and exclu- 
sions to the states sales and use taxes, many of 
which are sub-categorized by industry, but no- 
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where in G.S. 105-164.13 are insurance compa- ance companies. Proposed Assessments of Ad- 
nies exempted from state sales and use tax; ditional Sales & Use Tax v. Jefferson-Pilot Life 
thus, local use taxes are generally applicable, Ins. Co., 161 N.C. App. 558, 589 S.E.2d 179, 
and the North Carolina General Assembly did 2003 N.C. App. LEXIS 2274 (2003). 

not intend to make them inapplicable to insur- 


§ 105-469. Secretary to collect and administer local sales 
and use tax. 


(a) The Secretary shall collect and administer a tax levied by a county 
pursuant to this Article. As directed by G.S. 105-164.13B, taxes levied by a 
county on food are administered as if they were levied by the State under 
Article 5 of this Chapter. The Secretary must, on a monthly basis, distribute 
local taxes levied on food to the taxing counties as follows: 

(1) The Secretary must allocate one-half of the net proceeds on a per 
capita basis according to the most recent annual population estimates 
certified to the Secretary by the State Budget Officer. The Secretary 
must then adjust the amount allocated to each county as provided in 
G.S. 105-486(b). 

(2) The Secretary must allocate the remaining net proceeds proportion- 
ately to each taxing county based upon the amount of sales tax on food 
collected in the taxing county in the 1997-1998 fiscal year under 
Article 39 of this Chapter or under Chapter 1096 of the 1967 Session 
Laws relative to the total amount of sales tax on food collected in all 
taxing counties in the 1997-1998 fiscal year under Article 39 of this 
Chapter and under Chapter 1096 of the 1967 Session Laws. 

(b) The Secretary shall require retailers who collect use tax on sales to 
North Carolina residents to ascertain the county of residence of each buyer and 
provide that information to the Secretary along with any other information 
necessary for the Secretary to allocate the use tax proceeds to the correct 
Peaeme county (LOMG cellos. 2;1973\'cr 476, s193; 1993, cl 4852s223; 1996, 
2nd Ex. Sess., c. 14, s. 12; 2003-284, s. 45.11(a); 2003-416, s. 27(a); 2004-170, s. 
oo.) 


Effect of Amendments. — following “of this Chapter,” and added “and 
Session Laws 2004-170, s. 32, effective Au- under Chapter 1096 of the 1967 Session Laws” 
gust 2, 2004, in subdivision (a)(2), inserted “or at the end of the subdivision. 
under Chapter 1096 of the 1967 Session Laws” 


§ 105-472. Disposition and distribution of taxes collected. 


(a) County Allocation. — The Secretary shall, on a monthly basis, allocate to 
each taxing county for which the Secretary collects the tax the net proceeds of 
the tax collected in that county under this Article. For the purpose of this 
section, “net proceeds” means the gross proceeds of the tax collected in each 
county under this Article less taxes refunded, the cost to the State of collecting 
and administering the tax in the county as determined by the Secretary, and 
other deductions that may be charged to the county. If the Secretary collects 
local sales or use taxes in a month and the taxes cannot be identified as being 
attributable to a particular taxing county, the Secretary shall allocate the 
taxes among the taxing counties in proportion to the amount of taxes collected 
in each county under this Article during that month and shall include them in 
the monthly distribution. Amounts collected by electronic funds transfer 
payments are included in the distribution for the month in which the return 
that applies to the payment is received. 

(b) Distribution Between Counties and Cities. — The Secretary shall divide 
the amount allocated to each taxing county among the county and its 
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municipalities in accordance with the method determined by the county. The 
board of county commissioners shall, by resolution, choose one of the following 
methods of distribution: 

(1) Per Capita Method. — The net proceeds of the tax collected in a taxing 
county shall be distributed to that county and to the municipalities in 
the county on a per capita basis according to the total population of 
the taxing county, plus the total population of the municipalities in 
the county. In the case of a municipality located in more than one 
county, only that part of its population living in the taxing county is 
considered its “total population”. In order to make the distribution, 
the Secretary shall determine a per capita figure by dividing the 
amount allocated to each taxing county by the total population of that 
county plus the total population of all municipalities in the county. 
The Secretary shall then multiply this per capita figure by the 
population of the taxing county and by the population of each 
municipality in the county; each respective product shall be the 
amount to be distributed to the county and to each municipality in the 
county. To determine the population of each county and each munic- 
ipality, the Secretary shall use the most recent annual estimate of 
population certified by the State Budget Officer. 

(2) Ad Valorem Method. — The net proceeds of the tax collected in a 
taxing county shall be distributed to that county and the municipal- 
ities in the county in proportion to the total amount of ad valorem 
taxes levied by each on property having a tax situs in the taxing 
county during the fiscal year next preceding the distribution. For 
purposes of this section, the amount of the ad valorem taxes levied by 
a county or municipality includes ad valorem taxes levied by the 
county or municipality in behalf of a taxing district and collected by 
the county or municipality. In addition, the amount of taxes levied by 
a county includes ad valorem taxes levied by a merged school 
administrative unit described in G.S. 115C-513 in the part of the unit 
located in the county. In computing the amount of tax proceeds to be 
distributed to each county and municipality, the amount of any ad 
valorem taxes levied but not substantially collected shall be ignored. 
Each county and municipality receiving a distribution of the proceeds 
of the tax levied under this Article shall in turn immediately share the 
proceeds with each district in behalf of which the county or munici- 
pality levied ad valorem taxes in the proportion that the district levy 
bears to the total levy of the county or municipality. Any county or 
municipality that fails to provide the Department of Revenue with 
information concerning ad valorem taxes levied by it adequate to 
permit a timely determination of its appropriate share of tax proceeds 
collected under this Article may be excluded by the Secretary from 
each monthly distribution with respect to which the information was 
not provided in a timely manner, and those tax proceeds shall then be 
distributed only to the remaining counties or municipalities, as 
appropriate. For the purpose of computing the distribution of the tax 
under this subsection to any county and the municipalities located in 
the county for any month with respect to which the property valuation 
of a public service company is the subject of an appeal and the 
Department of Revenue is restrained by law from certifying the 
valuation to the county and the municipalities in the county, the 
Department shall use the last property valuation of the public service 
company that has been certified. 

The board of county commissioners in each taxing county shall, by resolution 
adopted during the month of April of each year, determine which of the two 
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foregoing methods of distribution shall be in effect in the county during the 
next succeeding fiscal year. In order for the resolution to be effective, a certified 
copy of it must be delivered to the Secretary in Raleigh within 15 calendar days 
after its adoption. If the board fails to adopt a resolution choosing a method of 
distribution not then in effect in the county, or if a certified copy of the 
resolution is not timely delivered to the Secretary, the method of distribution 
then in effect in the county shall continue in effect for the following fiscal year. 
The method of distribution in effect on the first of July of each fiscal year shall 
apply to every distribution made during that fiscal year. 

(c) Municipality Defined. — As used in this Article, the term “municipality” 
means “city” as defined in G.S. 153A-1. 

(d) No municipality may receive any funds under this section if it was 
incorporated with an effective date of on or after January 1, 2000, and is 
disqualified from receiving funds under G.S. 136-41.2. No municipality may 
receive any funds under this section, incorporated with an effective date on or 
after January 1, 2000, unless a majority of the mileage of its streets are open 
to the public. The previous sentence becomes effective with respect to distri- 
bution of funds on or after July 1, 1999. (1971, c. 77, s. 2; 19738, c. 476, s. 198; 
Garaiaiolg (Ooerl2 si; 1979, 2nd Sess:,; c.137) s..49; 1981. 4)'se2; 1985 (Reg: 
Sess., 1986), c. 934, s. 2; 1991, c. 325, s. 8; 1993, c. 485, s. 24; 1999-458, s. 6; 
eas s. 13(a); 2001-487, s. 118(b); 2002-72, s. 5; 2003-349, s. 5; 2004-203, 
s. 5(). 


Effect of Amendments. — ning Officer” in the last sentence of subdivision 
Session Laws 2004-203, s. 5G), effective July = (b)(1). 
1, 2003, substituted “Budget Officer” for “Plan- 


ARTICLE 44. 


Third One-Half Cent ¢/2¢) Local Government Sales and Use 
aN: 


§ 105-521. Transitional local government hold harmless. 


(a) Definitions. — The following definitions apply in this section: 

(1) Local government. — A county or municipality that received a distri- 
bution of local sales taxes in the most recent fiscal year for which a 
local sales tax share has been calculated. 

(2) Local sales tax share. — A local government’s percentage share of the 
two-cent (2¢) sales taxes distributed during the most recent fiscal year 
for which data are available. 

(3) Repealed reimbursement amount. — The total amount a local govern- 
ment would have been entitled to receive during the 2002-2003 fiscal 
year under G.S. 105-164.44C, 105-275.1, 105-275.2, 105-277.001, and 
105-277.1A, if the Governor had not withheld any distributions under 
those sections. 

(4) Two-cent (2¢) sales taxes. — The first one-cent (1¢) sales and use tax 
authorized in Article 39 of this Chapter and in Chapter 1096 of the 
1967 Session Laws, the first one-half cent (1/2¢) local sales and use 
tax authorized in Article 40 of this Chapter, and the second one-half 
cent (1/2¢) local sales and use tax authorized in Article 42 of this 
Chapter. 

(b) Distributions. — On or before August 15, 2003, and every August 15 
through August 15, 2012, the Secretary must multiply each local government’s 
local sales tax share by the estimated amount that all local governments would 
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be expected to receive during the current fiscal year under G.S. 105-520 if 
every county levied the tax under this Article for the year. If the resulting 
amount is less than one hundred percent (100%) of the local government’s 
repealed reimbursement amount, the Secretary must pay the local government 
the difference, but not less than one hundred dollars ($100.00). 

On or before May 1, 2003, and every May 1 through May 1, 2012, the 
Department of Revenue and the Fiscal Research Division of the General 
Assembly must each submit to the Secretary and to the General Assembly a 
final projection of the estimated amount that all local governments would be 
expected to receive during the upcoming fiscal year under G.S. 105-520 if every 
county levied the tax under this Article for the fiscal year. If, after May 1 and 
before a distribution is made, a law is enacted that would affect the projection, 
an updated projection must be submitted as soon as practicable. If the 
Secretary does not use the lower of the two final projections to make the 
calculation required by this subsection, the Secretary must report the reasons 
for this decision to the Joint Legislative Commission on Governmental 
Operations within 60 days after receiving the projections. 

(c) Source of Funds. — The Secretary must draw the funds distributed 
under this section from sales and use tax collections under Article 5 of this 
Chapter. 

(d) Reports. — The Secretary must report to the Revenue Laws Study 
Committee by January 31, 2004, and each January 31 through January 31, 
2013, the amount distributed under this section for the current fiscal year. 
(2001-424, s. 34.14(a); 2003-284, s. 37.1; 2003-349, s. 6; 2004-124, s. 6.3.) 


Editor’s Note. — 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 


August 15 through August 15, 2012” for “Au- 
gust 15, 2004” in the first paragraph and sub- 
stituted “every May 1, through May 1, 2012 ” 
for “May 1, 2004” in the second paragraph; and 
tions Act of 2004’.” substituted “each January 31 through January 

Session Laws 2004-124, s. 33.5, contains a 31, 2013” for “January 31, 2005” in subsection 
severability clause. (d). 

Effect of Amendments. — 

Session Laws 2004-124. s. 6.3, effective July 
1, 2004, in subsection (b), substituted “every 
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poses. 


Reserved for future codification pur- 


Editor’s Note. — Session Laws 2004-123, s. 
1, created a new article authorizing imposition 
of a local government sales and use tax. The act 
is noted below at the direction of the Revisor of 
Statutes. 


“Article 45 


“Local Government Sales and Use Tax for 
Beach Nourishment 


“105-525. Short title. 

“This Article is the Local Government Sales 
and Use Tax for Beach Nourishment Act. 

“105-526. Limitations. 

“This Article applies only to counties that 
levy the first one-cent (1¢) sales and use tax 
under Article 39 of this Chapter or under Chap- 
ter 1096 of the 1967 Session Laws, the first 
one-half cent (1/2¢) local sales and use tax 


under Article 40 of this Chapter, the second 
one-half cent (1/2¢) local sales and use tax 
under Article 42 of this Chapter, and the third 
one-half cent (1/2¢) local sales and use tax 
under Article 44 of this Chapter. 

“105-527. Definitions. 

“The following definitions apply in this Arti- 
cle: 

“(1) Beach nourishment. — 

“The placement of sand, from other sand 
sources, on a beach or dune by mechanical 
means and other associated activities that are 
in conformity with the North Carolina Coastal 
Management Program, or which have other- 
wise been authorized by the General Assembly, 
along the North Carolina shorelines and con- 
necting inlets for the purpose of widening the 
beach to benefit public recreational use and 
mitigating damage and erosion from storms to 
inland property and transportation routes. The 
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term includes expenditures for the following: 

“a. Costs directly associated with qualifying 
for projects either contracted through the U.S. 
Army Corps of Engineers or otherwise permit- 
ted by all appropriate federal and State agen- 
cles. 

“b. The nonfederal share of the costs required 
to construct these projects. 

“c. The costs associated with providing en- 
hanced public beach access. 

“d. The costs of associated nonhardening ac- 
tivities such as the planting of vegetation, the 
building of dunes, and the placement of sand 
fences. 

“(2) Net proceeds. — 

“Defined in G.S. 105-472. 

“105-528. Levy. 

“The board of commissioners of a county may, 
by resolution, levy one percent (1%) local sales 
and use taxes in addition to any other State and 
local sales and use taxes levied pursuant to law. 
Before adopting a resolution under this section, 
the board of commissioners must give at least 
10 days’ public notice of its intent to adopt the 
resolution and must hold a public hearing on 
the issue of adopting the resolution. 

“105-529. Administration of taxes. 

“Except as provided in this Article, the adop- 
tion, levy, collection, administration, and repeal 
of these additional taxes must be in accordance 
with Article 39 of this Chapter. A tax levied 
under this Article does not apply to the sales 
price of food that is exempt from tax pursuant 
to G.S. 105-164.13B. 

“105-530. Expiration. 

“A tax levied under this Article expires eight 
years after the effective date of its levy. A 
county’s authorization to levy a tax under this 
Article expires eight years after the effective 
date of the first tax a county levies under this 
Article, even if the tax has not remained in 
effect for the entire eight-year period. The ex- 
piration of a tax pursuant to this Article does 
not affect the rights or liabilities of acounty, a 
taxpayer, or another person arising under the 
expired tax; nor does it affect the right to any 
refund or credit of a tax that would otherwise 
have been available under the expired tax be- 
fore its expiration. 

“If the Secretary receives a valid request for a 
refund of a tax levied under this Article after 
the tax has expired and the net proceeds have 
been distributed, the Secretary shall draw the 
refund from the taxing county’s share of the net 
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proceeds of the tax it levies under Article 39 of 
this Chapter or under Chapter 1096 of the 1967 
Session Laws, as applicable. 

“105-531. Distribution and use of taxes. 

“(a) Distribution. — 

“The Secretary shall, on a monthly basis, 
distribute to each taxing county for which the 
Secretary collects the tax the net proceeds of 
the tax collected in that county under this 
Article. If the Secretary collects local sales or 
use taxes in a month and the taxes cannot be 
identified as being attributable to a particular 
taxing county, the Secretary shall allocate the 
taxes among the taxing counties in proportion 
to the amount of taxes collected in each county 
under this Article during that month and shall 
include them in the monthly distribution. 
Amounts collected by electronic funds transfer 
payments are included in the distribution for 
the month in which the return that applies to 
the payment is received. 

“(b) Use. — 

“A county may use the net proceeds of a tax 
levied under this Article only for beach nour- 
ishment.” 

Session Laws 2004-123, s. 4, makes this 
Article effective July 18, 2004. 

Session Laws 2004-123, s. 2, provides: “A tax 
levied under Article 45 of Chapter 105 of the 
General Statutes, as enacted by this part, does 
not apply to construction materials purchased 
to fulfill a lump-sum or unit-price contract 
entered into or awarded before the effective 
date of the levy or entered into or awarded 
pursuant to a bid made before the effective date 
of the levy when the construction materials 
would otherwise be subject to the tax levied 
under Article 45 of Chapter 105 of the General 
Statutes.” 

Session Laws 2004-123, s. 3, provides: “Sec- 
tion 2 of Chapter 449 of the 1985 Session Laws, 
as amended by Chapter 177 of the 1991 Session 
Laws, S.L. 2001-347, and S.L. 2001-439, reads 
as rewritten: 

“Sec. 2. Definitions. The definitions in G.S. 
105-164.3 apply in this act. In addition, the 
following definitions apply in this act: 

“(1) Net proceeds. Gross proceeds less the 
cost to the county of administering and collect- 
ing the tax. 

“(2) Prepared food and beverages. The term 
has the same meaning as the term ‘prepared 
food‘ in G.S. 105-164.3. 

“(3) Beach nourishment. The term has the 
same meaning as in G.S. 105-527.’” 
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